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PART    I. 


CHAPTER  I. 


nJULB  nt  ABATKMXMT,  XTC* 


Wnjiiheplaiiitiff'has  delivered  or  filed  hU  declaration^  the  P^mru 
^t^oi^t,  having  appeared,  may  plfad  either  to  ihejurisdic' 
1^  or  m  abatememif  or  in  bitr.  The  proceedings  upon  pleaa 
■  btf  have  already  heen  faUy  considenMl  in  the  first  volume. 
We  shall  now  treat  of  thoee  upon  pleas  to  the  jurisdiction  and 
fkis  in  abatement,  under  the  following  heads,  vig,: — 

^^^oi^omder,  815. 
n    Uimumer,  817. 

,.    Prmiege  qf    AttomUt, 

817. 
He  f  (at,  wiem  amd  Jkow  pleaded, 

otf  Afiimrii  t^  7V«/A,  ^-c, 

817. 


Amendmeni  ^,  820. 

ReplieaHtm,  Demmrrer,  ijrc  820. 

Jmue^  Sfc,  820. 

Jmdgwtent,  820. 

(hits,  821. 

Subeefueni  Proeeedinge,  821. 


^mjomder.^—By  stat  3  «^  4  FT.  4,  c.42,  t.B,  "no  plea  in  Na^otaidflr. 

■■tonent  for  the  nonjoinder  of  any  person  as  a  co^/mdant  statuUM  ta 

w  be  allowed  in  any  court  of  conunon  law,  mnless  it  shall 

^  itat«d  in  such  plea  that  such  person  is  rekdent  within  the 

J^fvdiaion  of  the  courts  and  unless  the  piaee  of  residence  of 

■Mb  person  shall  be  stated  with  convement  certainty  in  an 

^wi< verifying  such  plea"  (a).    And,  hj  sect.  9,  "  to  any 

r^  in  abatement  in  any  court  of  law  of  the  nonjoinder  of 

ll^er  person,  the  plaintiff  may  reply,  that  such  person  has 

^^  Charged  by  bankrujfjUy  and  certificate^  or  under  an  act 

M  the  rtlirf  of  insolvent  debtors:'    And  sect.  10  enacts,  "  that 

^tU  cases  in  which,  af^  such  plea  in  abatement,  the  plaintiff 

^">^  without  hiving  proceeded  to  trial  upon  an  issue  thereon^ 

f^'BUDeiice  asMtker  action  against  the  defendant  or  defendants 

J^the  action  in  which  such  plea  in  abatement  shall  have 

^  pleaded,  and  the  person  or  persons  named  in  such  plea 

(«>  S«  tem  of  pica,  nplicatioo,  and  affldavit,  Cblt.  Forms,  S89,  S90. 
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Part  i. 


Plea  of 
oorerture. 


Retideooeof 
party  not 


Where  Sta- 
tute of  Limit- 
ations has 
run  aa  against 
oae. 


In  actions 
against  car- 
nen. 


Pleat  in  Abatement, 

of  abatement  as  joint  contractors,  if  it  shall  appear  bj  the 
pleadings  in  such  subsequent  action,  or  in  the  evidence  at  tbe 
trid  thereof,  that  all  the  original  defendants  are  liable,  but 
that  one  or  more  of  the  persons  named  in  such  plea  in  abate- 
ment, or  any  subsequent  plea  in  abatement,  are  not  liable  as  a 
contiactinff  party  or  parties,  the  plaintiff  shall,  nevertheleflSy 
be  entitled  to  judgment,  or  to  a  verdict  and  judgment,  as  the 
case  may  be,  against  the  other  defendant  or  defendants,  wh.o 
shall  appear  to  be  liable ;  and  every  defendant  who  is  not  so 
liable  shall  have  judgment,  and  shall  be  entitled  to  his  costs 
as  affainst  the  pldntiff,  who  shall  be  allowed  the  same  as  costs 
in  the  cause  SA^ainst  the  defendant  or  defendants  who  shall 
have  so  pleaded  in  abatement  the  nonjoinder  of  such  person : 
provided,  that  any  such  defendant  who  shall  have  so  pleaded 
m  abatement  shall  be  at  liberty,  on  the  trial,  to  adduce  evi- 
dence of  the  liability  of  the  defendants  named  by  him  in  sach 
plea  in  abatement/'  These  provisions  do  not  apply  to  any 
case  of  nonjoinder,  except  where  the  plaintiff  can  go  on  against 
the  party  pleading  in  abatement;  therefore  they  do  not  apply 
to  a  plea  oi  coverture  (b). 

Inasmuch  as  the  plea  must  accurately  state  a// the  contract- 
ing parties,  so  as  to  give  a  better  wri^^  and  if  one  be  omitted 
the  plea  would  fdl  (c),  it  seems,  that,  if  any  one  of  the  con- 
tractmc;  parties  be  not  resident  in  England,  the  plea  cannot  be 
pleaded.  As  regards  the  nature  of  the  residence  required^  it 
would  seem,  that,  if  a  party  be  merely  in  England  for  a  tempo- 
rary purpose,  and  is  not  actually  reiiding  in  it,  the  defendant 
could  not  plead  his  nonjoinder;  and,  on  the  other  hand,  he 
might  so  plead  the  nonjomder  of  a  party  if  his  absence  abroad 
was  a  me^y  temporary  one,  and  he  was  really  rending  here. 
The  fact  of  the  party  being  resident  or  not  would,  it  is  con- 
ceived, be  traversable.  As  to  the  time  of  the  residence,  regard 
being  nad  to  the  words  of  the  enactment,  it  would  it  seems  be 
when  the  plea  was  pleaded,  and  not  the  commencement  of  the 
suit  (d). 

By  the  9  0. 4,  c.  14,  8. 2,  **  if  any  defendant  or  defendants  in 
any  action  on  any  simple  contract  shall  plead  any  matter  in 
abatement,to  the  effect  that  any  other  person  or  persons  ought  to 
be  jointly  sued,  and  issue  be  jomed  on  such  plea,  and  it  ah^  n>- 
pear  at  the  trial  that  the  action  oould  not,  by  reason  of  the 
said  recited  acts  or  this  act,  [the  statutes  of  Hmitations,]  or  o{ 
either  of  them,  be  maintained  against  the  other  persom  or  per- 
sons named  in  sueh  plea,  or  any  of  them,  the  issue  joined  on 
such  plea  shall  be  found  a^dnst  the  party  pleading  the  same.'* 

By  the  Common  Gamers  Act,  (ll  G.4Sfl  W,  4,  c.  68, 
s,  6),  ^*  any  one  or  more  of  such  mail  contractors^  stage-ooach 
proprietors,  or  common  carriers,  shall  be  liable  to  be  sued  by 
nis,  her,  or  their  name  or  names  only;  and  that  no  action  or 
suit  commenced  to  recover  damages  for  loss  or  injury  to  any 
parcel,  package,  or  person,  shall  ^tuite  for  th^  want  of  joining 
any  co-proprietor  or  co-ptuiiner  in  such  mail,  sta^j^e-eoach,  or 
other  pubhc  conveyance  oy  land  for  hire  as  amresaid." 

(»)  JofMtv.SmiM,  6  DowL 587;  3 M.a(  89t  SDowl.  0S,  S.  C;  and  HflT t. ITMI^. 

W.S96,  &C.  «Bing.N.C.S6taDowLI3,&a:CMBn 

(e)  See  AbbeH  v.  Smim»  S  Bla.  Rep.  9Sl  t  ▼.  Brook,  1  Car.  A  IL  ATI. 

Oodwfi  ▼.  Good,  6  Taunt  087:  2  llanh.  (tf)  Qnmittm  ▼.  JHmniiOi',  C.  P.,  8t 

S9»,  S.  C;  Hm  V.  WMtt,  6  Bing .  N.  C.  April,  1845. 


W%en  imd  how  pkadedy  Sfc  SI? 

Ilsems^  that  a  member  of  a  banking  co-partnershipy  esta-     CB^r.  i. 
ffiW  under  the  7  G.  4,  c.  46,  cannot  plead  in  abatement  the  Baoktofco- 
Mfijoiader  of  other  members  of  the  partnership  to  a  Mcirefa-  pwtiMniiip. 
Atf  pare  eimvtumem  nauy  brought  on  a  judgment  obtained 
ipaktpaUie  officer  of  the  partnership  («). 

iSmmar,y~~Aa  r^ards  pleas  in  abatement  for  a  misnomer^ 
tk^S^i  Pr.  4y  c  ^y  8.U,  enacts,  **  that  no  such  plea 
^  be  allowed  in  any  personal  action,  but  that,  in  aU 
easel  io  which  a  misnomer  would,  but  for  this  act,  haye  been 

ihm  pkadMe  in  abatement  in  such  actions,  the  defendant 
II  be  tt  liberty  to  cause  the  declaration  to  be  amended^  at 
^  (fitbrf  tie  plaintiff,  by  inserting  the  right  name,  upon  a 
i^stmsKMSffounJed  on  an  affidavit  of  the  riakt  name  (/); 
>Bd,  b  ease  such  summons  shall  be  disehargedy  the  costs  of 
Rdi  ^dieation  shall  be  paid  by  the  party  applying,  if  the 
fd^  dta&  think  fW*  (j).  Sect.  12  allows  the  ptamtiff,  in  ac- 
m  OQ  written  instruments  where  any  of  the  parties*  christian 
^snesare  therein  desi^ated  by  initi^  letters  or  contractions, 
tOBske  nae  of  such  initial  letters  or  contractions  (A). 


Prmkge  ofAttomies.2 — ^An  attorney,  as  we  have  seen,afil^  "^SiSE 
^^  1,  p.  eo,  must,   except  in   certam  cases,  be  proceeded  ■**""*• 
H^SBtt  m  a  court  of  which  he  is  an  attorney.    If  sued  in  any 
otittr  court,  he  may  plead  his  privilege  (t) ;  and,  it  seems,  by 
i^toej  H),  such  a  |^lea  being  a  plea  of  privilege,  and  not  a 
fki  to  the  jurisdiction  {k).    This  plea  must  l^  verified  by 


of 


fk  Plea,  when  and  how  pleaded,  and  Affidavit  of  Truth,  The  piM. 
feJ^The  defendant,  if  he  intend  to  plead  in  abatement  or  to  r^^ 
^  jurisdiction,  must  deliver  his  plea  to  the  plaintiffs  attorney,  stc 
^i »  amntry  causes,  to  the  agait  in  town,  on  or  before  the 
fi^B^  day  exclusive  {m)  aft^  me  delivery  or  filing  and  notice  of 
^dedaration.  Ana  this,  it  seems,  though  no  nile  to  plead  be 
p^  or  demand  of  plea  made,  these  being  required  only  as  a 
{^gpinary  to  signing  a  judgment  by  default  (n).  If  Sunday 
">ppcn  to  be  the  kut  of  the  four  days,  the  defendant  is  at 
wtv  to  plead  upon  the  Monday  (o).  The  defendant  is  not 
mni,  xmlees  otherwise  ordered,  to  plead  on  any  day  between 
^  10th  August  and  24th  October  (/>).  And  in  case  the  time 
iff  plesding  has  not  expired  before  the  10th  August,  the  de- 

J<)  fm^tr  tr.  WfdteHitf,  3  Scott,  N.  R.,  advantage  Ss  to  be*  Uken  of  the  infami- 

i9:  f  DowL  ess,  S:  C.    SmepoH,  PL  3,  alitr  of  a  plea  §o  pleaded,  whether  by 

^  ^  applicatioQ  to  the  Court  to  let  It  adde,  or 

^  9m  tmu.  Chit.  Pormi,  289.  by  demurrer.    {HwUer  r.  Nedt,  mtpn). 
^y  Set  the  enactment,  and  rteeiriom       {k)  Hunter  ▼.  Nfldir,  mpnu     But  tee 

*?"»,•«»,  VoL  1,  p.  lin.  Com.  Dig.  "Abateruent,"  (D.  «):  OrmU 

^Serthbcoacaoeot,  and  deciaions  v.  Lovti  Somfot,  9  W.  Bl.  1004. 
An.«i«»,  Vol.  1.  p^  144. 071-  (/)  DmUdmm ▼.  Walkina.Z  DowL  1S9:  1 

li)  HmC0-  t.  nede,  3  Scott,  N.  R.,  Bfaig.  N.  C.  S97f  nom.  Davtdmm  t.  (MU 

«■  ,a»  PtntK^  r.  Cteire.  5  M.  A  W.  mtm,  8,  G 
Hr7Do«LflOO,S.a  im)  Roland v.Wcnmhnd, 5 Dowl. SSL 

^B^mur  T  Ntfck.  3  Scott,  N.  R.,  448;       (ii)  Antm,,  Caa.  Pract  C.  P.  SB:  BIMle' 

Jw  fc  a  ISl:  Onam  t.  ITortAam,  5  f«M»  ▼.  Jtherkg,  Id.  63. 
^*.  R..  7B9:  3  DowL,  N.  S.,  657:       (o)  See  Lmv.  G»«on,  3 T.  R. 642;  R. 

»spj.  fiarfiMsStylo,  413:  Oau  Hist.  E.,  5  A.  a. 

i\!2^'^^m-*  Cfcepfcemtr.Swrt*-       (p)  See  2  W.  4,  c  39,  •.  11,  VoL  1,  p. 

2J»»w»186u    Qiuere,  auppoahig  the  SOO. 


Itetaaotbt  plaadcd  by  at&mey,  how 

b2 
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Pa»t  I. 


Pleat  in  AhatemenL 

fendant  has  the  same  namber  of  days  for  pleading  after  the 
24th  October  as  if  the  declaration  had  been  delivered  or  filed 
on  the  24th  October  (q).  Where  two  actions  had  been  vexa- 
tiously  brought  for  the  same  cause,  the  Court  allowed  the  de- 
fendant to  ^ead  in  abatement,  even  after  the  four  da^s  had 
elapsed  (r);  and  leave  has  been  ffiven  to  plead  the  nonjoinder 
of  a  co-contractor  after  the  four  days,  such  a  plea  being  consi- 
dered  a  plea  in  abatement  more  to  be  favoured  than  those  which 
constitute  a  mere  formal  objection  («).  If  the  defendant  plead 
in  abatement  or  to  the  jurisdiction,  either  wholly  or  in  part, 
after  the  time  above  mentioned,  without  leave  of  the  court  or  a 
judge,  the  plaintiff  may  treat  the  plea  as  a  nullity,  and  ngn 
judgment  at  the  expiration  of  the  time  allowed  for  plead- 


Must  be  after 
appeuanoe. 


"^«ic 


And  after 
declaration. 


Where  to  be 
pleaded  in 
person. 


Mutt  l>e  veri- 
Bed  by  affi- 
davit. 


defendant  must,  of  course,  enter  a  common  apnearance 

before  he  can  be  allowed  to  plead  in  abatement  or  to  tne  juria- 
diction(ti).  In  bailable  cases,  before  1^2  Vict.  c.  110,  he 
must  have  put  in  bail :  but  it  was  not  necessary  that  he  should 
juHify  his  bail  before  he  pleaded  (x).  Since  that  act  he  mapr 
plead  in  abatement  without  reference  to  the  state  of  the  bail- 
able proceedings. 

The  plea  cannot  be  delivered  before  the  plaintiflF  has  de- 
clared (v) ;  and  where  the  declaration  has  been  filed,  the  plea 
cannot  oe  delivered  before  the  defendant  has  taken  the  decuar- 
ation  out  of  the  office  ^z), 

A  plea  to  the  jurisdiction  must  be  pleaded  in  person,  and 
not  by  attorney  (o).  If  a  jfeme  caverte  plead  her  coverture  in 
abatement,  she  must  plead  it  in  person  lb).  But,  in  all  other 
cases,  pleas  in  abatement  may  be  pleaded  either  by  attorney 
or  in  person,  or  by  guardian,  if  the  defendant  be  an  infisknt,  in 
the  same  manner  as  pleas  in  bar  (c). 

The  plea  must  be  verified  by  afflaavit  {d)\  and  this  whether 
it  be  a  plea  of  privilege  («),  of  infancy  (/),  of  coverture  (^y), 
nonjoinder  (A),  or  the  like.  But  there  is  no  occasion  for  such 
affidavit,  if  the  matter  of  the  plea  appear  upon  the  face  of  the 
record  (t).  The  affidavit  may  be  made  either  by  the  defend- 
ant or  a  third  person  (j).    If  it  be  annexed  to  a  plea,  and  the 


tq)  R.  M.,  3  W.  4,  r.  12,  ante.  Vol  1.  p. 
iU9. 

(r)  Sou;terv.DMn«f(m.lM.&R.fi06.A10. 

(«)  See  Chit.  Sum.  Pract.  130:  Soccfer 
V.  DmtMUm^  1  M.  di  R.  6ii8.  And  tee  per 
Ki^npon,  C.  J.,  in  MUntr  r,  MUnett  3 
T.  R.632. 

(t)  Brtmdm  ▼.  Pr^yne.  I  T.  R.  689:  R. 
E.,  5  A.:  Martindale  ▼.  Harding,  I  Chit. 
Rep.  716:  NoUeken  v.  Sevem,  I  Dowl.  320; 
3  C.  &  J.S33,  S.  C  ;  4  Duwl.631. 

(u)  Snundert  ▼.  Ouwi,  S  D.  fr  R.  2SS: 
Wak^M  V.  Mardm,  2  Chit.  Rep.  & 

(.r)  Dinudale  v.  Nielton,  2  Kact.  406: 
Outm  V.  Bond,  2  V.  A  J.  631 :  Hopkinton 
V.  Htmy,  13  East,  170. 

<y)  Doiuia*  V.  Green,  2  Chit.  Rep.  7. 
And  tee  Bowyer  v.  Kemp,  1  Dowl.  2Blt  1 
C.  &  J.  287.  S.  CL 

iz\  Bond  V.  Smart.  1  Chit  Rep.  735: 
Dougiae  t.  Qreen,  2  Id.  7.  But  see  WhUe 
V.  Dent^  1  B.  &  P.  341 :  on/e.  Vol.  I.  p.  268. 

(a)  Gilb.  C.  B.  1K7:  1  Bac.  Abr.2:  Orant 
▼.  Sendee,  2  W.  BU  I0»4.  See  the  argu- 
roenu  of  ci)un*el  in  Hunter  v.  Neek,  (3 
Scott,  N.  R..  4Sii  3  Man.  fr  G.  181).  as  to 
how  an  oUectioo,  that  the  plea  is  impro- 
perly pleaded  by  an  attorney,  should  be 


taken  advantage  of. 

(6)  2Saund.200a. 

(c)  lb.  And  see  Hunter y.Xedlr.mpra/ 
ante,  817t  and  1  Chit.  PI.  456. 

jd)  4  Anne,  c.  16,  s.  11.  As  Co  the  ecr- 
Uinty  required  in  the  affidavit,  aee  Dob- 
bin V.  mieon,  3  Nev.  &  M.  SSO:  Prnrta  v. 
Bary,  1  Ld.  Ken.  304:  Say.  293,  S.  C 
An  aOldar  it  that  the  plea  "tea  true  ple^ 
will  not  suffice  {Onehw  v.  Beoth,  2  Sir. 
705). 

ie)  Davideon  v.  Chitman,  1  Scott.  117: 
3  Dowl.  129;  1  Bing  N.  C.  297.  5.  C : 
Stilee  V.  Mead,  2  Str7736:  Cmmi^gkam  v. 
Joftneon,  Say.  19. 

(/)  Pr.  Reg.  5. 

(g)  LoveUy.  WaXker,  9 M. &  W.  2»:  1 
Dowl.,  N.S.,  952,  S.C. 

(h)  Pr.  Reg.  4.  See  form.  Chit  Ponns, 
289. 

(i)  Hi^fftet  V.  Mvaret,  2  L.  Raym  1409. 
Pr.  Reg.  A:  Gray  v.  Sidn^.  3  B.  A  P. 
3»7.  See  Dobbin  v.  WUrnm,  3  Nev.  A  M. 
260. 

ij)  Pr.  Reg.  5,  6:  Lumtetf  v.  Awfer, 
Barnes,  344:  Anon,,  1  Chit  Rep.  58:  2 
Saund.211IL  See  the  form.  Chit.  Forms, 
28B. 


Wkmamdkampl6adedf4;e.  819 

tk  properly  intitled  in  the  canse,  it  may  be  in  a  general     cm^m. 
▼enfying  the  plea;  and  it  would  seem,  that  it  nwd  not, 
B  aeh  case,  be  intitled  in  the  cause  (it),  though  it  is  usual 
»  to  hititle  it.    But  if  it  be  not  annexed  to  the  plea,  it  must 
benthled  in  the  cause,  and  must  contain  a  special  statement 
if  the  heU  contained  in  the  plea  ^/).    Where  the  affidavit  ve- 
n^iog  the  plea  was  wrongly  intitled,  the  Court  set  aside  the 
fk§y  but  ipvDted  l^ire  to  the  defendant  to  plead  afresh  upon 
terms  of  hb  pleading  issuably  (m).    The  affidavit  verifying  a 
p^of  Boojomder  ofa  co-defendant  must  state  the  place  of  re- 
mkott  of  such  party  with  convenient  certainty  (fi).  The  actual 
Toi^eMe  most  be  stated ;  it  is  not  sufficient  to  give  the  beststate- 
voxt  of  it  that  can  be  obtuned  (oV    When  ancient  dewteme  is 
pksM,  the  affidavit  must  state  that  the  lands  in  question  are 
wUcD  of  a  manor  which  is  ancient  demesne,  that  the  party  has 
«  frcekU  interest  in  it,  and  there  b  a  court  of  ancient  de^ 
MOW  Jcgalarly  holden  (/>).    The  affidavit  must  not  be  sworn 
Mn  the  declaration  is  filed  or  delivered  {q).    But  where  it 
ym  sworn  in  LiTeTXK>ol  the  very  da^  the  declaration  was  filed 
in  Loadon,  the   Court  held  it  sufficient  (r).    And  the  same 
ibere  it  was  sworn  two  days  before.the  date  of  the  plea  («). 

If  the  plea  be  filed  without  an  affidavit,  or  with  an  insuffi-  Caimquftwn 
dot  affidavit  to  yerify  it,  the  plaintiff  may  treat  it  as  a  nullity  ^'^^ 
ad  ngn  judgment  (f ),  or  he  may,  it  seems,  get  it  set  aside  («). 
lo  judgment  of  nci^sroe  could  be  regularly  signed  for  not  re- 
pljuig  to  it  ( jt),  and  the  plea  is  such  an  alisolute  nullity,  that 
tM  ddeet  cannot  be  waived  (jr).  Where,  indeed,  the  affidavit 
Wfwom  before  the  defendant's  attorney,  it  was  held  that  the 
llaotiff  could  not  treat  the  plea  as  a  nuUit^  on  that  account 
ad  acn  judgment,  although,  probably,  it  might  be  a  sufficient 
poeiM  for  setting  it  aside  yr). 

iii^rotv  tke  plea  om  plain  paper^  and  get  it  signed  by  counsel,  ThepiM,&e., 
w  M  tie  Cotmmm  Pleas  If  a  seneant  {z);  write  your  cMdavit  on  ^fSJSS 
fleui  ffaper{a)y  annex  it  to  the  plea,  and  deliver  them  tothesge.  ' 

^aMrs  attorney  or  ageni  (6  V  If  not  delivered  within  the  four 
dsyi  tbove  mentioned,  the  plaintiff's  attorney  or  asent  should 
sot  receive  it,  though,  indeed,  it  may  be  questionable  whether 


V\  See  iVtoc*  T.  MeMnn.  5  TuuiL  MS.    1b  tlw  latter  om.  the  dttaidaiiC 

X  AM  •  niscake  is  fiial.  (IUetanl»T.  plcadad  to  part  of  tha  dadaiatlon  har 

»«,  S  Priea*  1S7).  oorcrtuia  in  abatamaot,  and  to  the  ra- 

■fl  Saa  DAWn  v.  WVam,  %  NOr.  Sl  M.  matodcr that  »ha  was  aavcrlndabtad, with- 

feL«la«ihealB«laTit«aiiMdaL  out  an  aflldavU  to  verify  itt  and  itwaa 

iia)  fktJm  T.  iMfanvw,  t  DowL,  N.  &,  hald^tbat  tha  plaintlffwaa  entitled  to  tign 

a  judfinant,  although  part  of  tha  cauia  of 

N3fc4W.  4,&4t»t.8»  aiiia*  815.  action  accrued  after  the  coverture. 

10  Wkaaav  V.  Oafaiar*  9  DowL  1019.  (if)^Mdh«rT.I.ae*fN««,8DowL.N.S., 

»)  Owd.  Attii  V.  Rm,  9  Burr.  1048.  8«8:  PiMer  v.  SMkm.  I  Str.  63B:  Om- 


ffi  BM-v'v.  tLtm^,  1  DowLlSI;  1  C.a  nimflham  ▼.  Jo^bunn,  Say.  19,  99S:  K.  v. 
i.fl7;  1  Trr.  SBD.  SL  C:  Jtkmm  ▼.  Fop-  Oimlmgm,  3  Burr.  1817:  Ptok  r.  P»mbrt0, 
HMnSptca  J.546;tT7T.71A>&C        1  DnwL  (»a    And  we  JliV  ▼.  HaKiy.  9 


H  Img  V.  OMMbcr,  4  Bait,  348.    And  Moore.  tI3:  JL  ▼.  Cboke,  2  B.  A  Crea, 

mBmkm^.  Bmntmr4,  AM,  it  Sei.SSL  818. 

M  tmlt  V.  pgmbrw,  1  DovLSBS.  («)  GarrattT.  Hmer, I  D<mLS&    The 

IT)  OhmlilrT.BroMii,  Carth.  402:  SIkar.  Judgment  was  set  aside  without  cotti. 


^,Jitmn,  I  Str.  830 :  Bmgh^B  T._4f.       (m)  Hmt^fhU  v,  Matthtwman,  8  M.  & 


>f  L.  IUtoi.  1400:  OaaWmt  t.  CMT*  Sd.  154. 

«ai.lKng.N.C.tt?:Rlefeani»T.S«y»*,  (c)  Sea  the  Corm  of  a  plea  of  nonloin. 

tPrieMOT;  la  which  ease  It  was  wrongly  dcr.  Chit.  Forms.  980. 

'  ^'  '    AadMal4mrT.CbMtar.4East,  (a)  See  the  form.  Chit.  Forms.  9801 

V.  AiBr^.  1  DowL  fig;  Ltrttt  (6)  Sea  Jmmimga  v.  IFs6»,  1   T.  R. 


T.  Vtftar.  f  M.  *  W.  9B0;  1  DowL,  N.  S.. 


Amendment 
of. 


Replicfttioo, 
demuner. 


gl^  Pkat  in  Abqt^metU. 

Part  i.  the  receipt  of  it  would  be  deemed  a  waiver  of  his  risht  to  ngn 
judgment  dPter  the  time  for  pleading  has  expired,  the  plea 
being  perhaps  a  nullity.  We  have  seen  {antty  818)  that  if  the 
declaration  nas  been  filed,  the  defendant  must  take  it  out  of 
the  office  before  he  pleads,  otherwise  the  plainti£f  may  fiign 
judgment. 

Amendtnmi  0/."] — Pleas  in  abatement  are  not,  in  general, 
amendable,  because  they  are  dilatory,  and  do  not  go  to  the 
merits  of  the  action  (c\  A  plea  puis  aarrein  continuance  is  not 
within  Uiis  rule,  if  it  oe  a  plea  in  bar  {d). 

Replication^  Demurrer.'] — ^The  plaintiff  replies  or  demurs  to 
the  plea  in  the  same  manner  as  to  a  plea  in  bar,  except  thAt 
the  demurrer  need  not  specially  shew  the  causes  of  it  in  the 
body  thereof  (f).  It  seems  that  there  is  no  such  thing  as  a 
new  assignment  to  a  plea  in  abatement  (f). 

If  you  cannot  confess  and  avoid  the  plea,  or  deny  it,  or  can- 
not safely  demur  to  it,  you  should  then  enter  on  the  roll  a  cor- 
eetur  breve,  as  directed  post,  Part  5,  ch.  19,  and  upon  which 
neither  party  will  be  entitled  to  costs. 

litue,  &c.  Issue,  ^c] — ^If  issue  in  fact  be  joined  between  the  parties^  the 

issue  is  maae  up,  and  they  proceed  to  trial,  as  in  ordinary 
cases  (y).    So.  it  there  be  a  demurrer  and  joinder,  the  subee- 
quent  proceedings  to  judgment  exclusive  are  the  same  as  in 
ordinary  cases,  and  as  mentioned  post,  830  (A). 
As  to  which  party  b  to  begin  on  the  trial,  see  €mte,  365. 

ludgment  Judgment,] — Judgment  for  the  plaintiff^  upon  verdict  is 
ForpUintiS  peremptory,  quod  recuperet  {i);  and,  therefore,  care  must  be 
taken  at  the  trial,  in  cases  wnere  damages  are  the  prineipai 
object  of  the  action,  that  the  jury  (if  they  find  for  the  plain- 
tiff) assess  the  damages;  otherwise,  as  an  omission  in  this 
respect  cannot  be  supplied  by  a  writ  of  inquiry,  a  venire  de 
novo  must  be  awarded  {k).  Judgment  for  the  plaintiff  upon 
demurrer,  or  on  replication  of  nul  tiel  record,  is  not  final,  but 
merely  a  respondeat  ouster  (J),  Where  a  plea  for  the  misjoinder 
of  parties  was  pleaded  to  several  counts  and  was  bad  as  to  some 
of  them,  it  was  held  that  the  plea  was  bad  altogether,  and  that 


(e)  Cm.  Prac.  C.  P.  S9;  Tldd»  9th  ed.. 
S9B. 

(<f)  Pa«f.828. 

(tf)  LAiyrf  ▼.  Wimanu,  2  M.  A  Set  484: 
KtdaUe  v.  hund,  12  M.  &  W.  607;  2  D.  ft 
L.565«5.C.  Though  thedefendimtluu  DO 
ri^t,  on  demurrer  to  •  plea  in  abatement 
or  to  the  jurisdiction*  to  ohkct  to  the  de- 
daration,  for  the  Judgmeut  Is  only  re- 
gnondtai  muter,  iM»jfra)t  he  may  do  so,  if 
toe  plea  demurred  to  is  in  form  a  plea  in 
abatement,  but  in  substance  a  plea  In  bar. 
iDtmdaXk  Wettem  RaUwaif  Compang  r. 
Taptter,  I  Q.  B.  667;  1  Oale  St  D.  657,  & 
C}  See,  as  to  the  replication,  &c.,  imto, 
VoL  1,  p.  976,  Ste,  See  form  of  a  replica- 
tion to  a  plea  of  noi^Jo^der,  Chit.  Forms, 
990;  as  to  the  demurrer,  and  proceedings 
thereon,  see  poiT,  827;  and  as  to  the  issue, 


dkc,  see  Chit  Forms,  S90. 

(/)  HUlv,  rr/kif«.8Scott,M9;  6 
N.  C.  96;  8  DowL  13.  S.  C 

{f}  See  the  form  of  th9  Issue,  noUe*  of 
trial,  Nid  Prht$  record,  jury  proems, 
BMeso,  Judgment,  and  cz«cutioD«  Chit. 
Forms.  4&7o3,  70, 73,  95, 106, 15a 

(*)  See  Chit.  Forms,  291,  ftc. 

U)  Kkhom  V.  Lemattn,  2  WUa.  SBJt 
Oilb.  C.  B.  53:  Bowm  t.  Shapeoit,  I  Rmu 
542.  See  France  v.  WkUg,  I  Man.  St  0« 
731. 

(k)  Eiehom  ▼.  Umaiirt,  t  Wila.  987; 
rhjnoiMt  T.  Tramthu,  2  Saund.  211,  n.  3; 
pottt  Pt.  2,  ch.  5. 

(/)  Thomp$on  V.  CbOsr,  Yehr.  112:  Bar- 
ker  ▼.  Forrssf,  1  Str.  53i:  Bmotn  v.  S*o.* 
COM,  1  East,  542.    And  see  ^Iimm.,  1  Wi^ 
302.    See  the  fonns.  Chit.  Fonna,  290. 


S^.  811 


ftae  mirt  be  a  gmerml  jndgmmi  »f  rmwmima  9mt$er,  idthoqgh     caAv^t. 


/Bd^Dcoi  for  the  €lf/SMd!aiil»  in  all  eawsy  whMher  upon  rer-  For 
&t)demaner,  or  Mv/tM^  record,  U  that  the  writ  be  qoaabedCfi);  *"^ 
■te  where  the  matter  pleaded  in  abatement  ie  some  tem- 
fmrj  dinbilitjy  sttchae  infaBcy,  &c.y  in  which  oiae  the  jndg- 
Kit  ii^  tbat  the  plaint  remain  without  day  until  &e.  (o) 

Gvtf.}— Upon  a  ctmetttr  hreoe  entered  by  plaintiff  neither  coMt. 
ferty  if  entitled  to  oo6te()»).  If  there  be  a  reroict  for  the  plain- 
tiff ipoQ  a  plea  in  abatement,  as  the  judgment  in  tbat  ease  is 
fcnnptoiy,  qmod  reeuperety  he  is,  of  course,  entitled  to  costs  as 
IS  ote  esses;  and  if  the  plaintiff  have  a  rerdiet  against  him, 
ff  W  unraited,  the  defendant  shall  hare  costs  for  the  same 
RMBff).  Fonaeriyy  neither  the  plaintiff  nor  defendant  was 
aim  to  costs  on  a  judgment  on  demurrer  to  a  plea,  &c«  in 
akkBent(r);  hat  now,  by  the  3 <Sir 4  ^. 4,  & 42,  #.  34,  either 
f»^  soceeeding  on  such  a  demurrer  is  entitled  to  his  costs, 
as  ia  other 


Sdmjwnt  Pr0eeeding$J\ — After  judgment  of  retpomdeat  aui'  Subwynt 

ftr,  the  defendant  has  four  days  to  plead  («).    This,  howerer,  i»«»«**Hi- 

it  aeeas,  is  in  the  discretion  of  the  Court  {$)  ;  and  it  is  said, 

tbt  they  will  sometimes  order  the  defendant  to  plead  instanter, 

<ir  on  the  morrow  (ii).    The  defendant  must,  it  seems,  plead  '^^^*^ 

lithin  the  four  days  without  notice  of  the  judgment,  for  the  '       •' 

iefeadsnt  is  supposed  to  be  attending  his  cause  in  the  paper  to 

Mtntsui  his  plea  M* 

The  order  mvanaoly  to  be  observed  in  pleading  is  thus: —    oni«r  of 

plaadfag. 

I.  To  the  jurisdiction. 
II.  In  abatement. 

I.  To  the  person. 

1st,  Of  the  phuntiff. 
2Hd.  Of  the  defendant. 
II.  To  the  count, 
in.  To  the  writ. 

1st,  To  the  form  of  the  writ. 
2nd.  To  the  action  of  the  writ. 
III.  In  bar  of  the  action  {jf). 

Pleading  a  plea  in  any  one  of  these  classes  is  deemed  an  ac- 
biowledgment  that  you  have  no  ground  for  pleading  a  plea  in 


(«)  Plata"  V*  CtaMM,  10  M.  &  W.  Raym.  338;  1  Salk.  194,  S.  a    And 

m-.  i DtMrT.,  N. S., tse,  S.  C.  MitMam  r.  Bate,  8  B.  A  C.  642;  3  M.ft 

^t  6»b.  C.  B.6a  S«tbclbnns,Chit  Ry.  91.  S.  C 

Vvnuttl.  («)  1  SeUon,  975 :  CmtweU  ▼.  Eart  of 

M  TMd.  Sit.    See.  upon  thb  sut^ect,  Stiribtg,  8  Bing.  177t  1  Moo.  A  Sc.  365;  1 

Con.  D^.  <*  AbetemcBt,''  1, 14,  lA.  DowL  965,  &  C. 

(^  jam  ▼.  JiAKy,  M.,  8  G.  9;  Pr.  Reg.  (f )  A.  t.  mUams,  Comb,  la 

1  CnmkW  ▼.  Shepktrdt  12  Mod.  145;  (w)  Tldd,  641. 

Baloek,l9a  {*)  Salk.17;  Bae.  Ab..  *•  AbfttenMnt,** 

(f)  40Hf^  V.  CbMCaN*.  T.,  13  0. 1;  Hal-  P.    A  notke  of  the  Judgroeot  ww  gtveo 

bo,  19F;  Ca.  Pr.  C.  B.  35.  \n  fh*  Mbof  catn  of  OanturtU  r,  EmH  «/ 

tr)  Omimtd  ▼.  KjAm.  9  L.  Rayin.  909;  StirUtur, 

lSift.m,S.C.:  TtoMMT.LIsfri,  IL.  (y)  Ca  LItt.  309. 


822  Pleas  in  AhatmmU. 

Paw  I.     any  of  the  preceding  claasea,  and  a  wmrer  of  the  right  to  do 
'  80.    Therefore,  after  a  judgment  of  respondeat  owtery  you  can- 

not plead  a  plea  in  the  same  or  in  any  preceding  degree  or  class 
with  that  wnich  you  hare  aJready  pleaaed :  hut  you  may  plead 
one  in  any  of  the  suhsequent  clasees  you  please  (e). 
^^Tof  pro-      In  making  up  the  second  issue,  you  must  formerly  hare  en- 
tmSufitnm,  ^1^  ^^0  pl^  ^^  abatement  and  the  proceeding  on  it  to  the 
judgment  of  respondeat  ouster  (a).    But  the  omission  of  them 
was  no  ground  for  arresting  tne  judgment,  or  for  a  new  tri^ 
And  since  R,  H^  4  W.  4^  r.  15,  it  has  been  decided,  that  a 
plea  in  abatement,  with  judgment  of  respondeas  ouster^  need 
not  now  be  entered  on  the  issue  or  in  the  Nisi  Prius  re- 
cord (6). 
D«d«ra(k)ii        We  hare  seen,  {ante^  816),  that,  by  the  3  ^  4  fT.  4,  c.  42,  #.  10, 
mtSS^       f^'  ^  pl^  ^^  abatement  of  the  nonjoinder  of  another  person, 
if  the  plaintiflF  commence  another  action  against  the  original 
defendant  and  the  party  not  joined,  he  has  some  rights  given 
him  which  did  not  exist  before  that  act.    And  in  pursuance 
of  that  act,  one  of  the  recent  rules  of  pleading  of  H,  7*.,  4  W, 
4,  r.  20,  has  prescribed  a  form  for  the  commencement  of  a  de- 
claration in  such  case  (c). 

(t)  See  Com.  Dig..  <*  Abatement ;"  t  ^,  5  Mod.  9B9:  Awm,,  7  Mod.  5L 

Saund.  Rcp.»  ftth  cdT,  4<^  41 .  (6)  Pmrn  r.  WkalU^,  S  Nev.  *  M.  437: 

(a,  Do&ertten  v.  ChmtetUor,  1  L.  Rjmn.  1  H.  &  W.  480,  S.  a 

a»)C«rth.447#S.C.*  ilMiifwnY.Qift.  (c)  See  the  fonn,  ChU.  Foratt.  SU. 
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CHAPTER  II. 


PLBAS  FUI8  DABBXnr  COimNnANCB. 


Ir  mj  matter  of  defence  arise  after  the  defendant  has    c»a>.  n. 

&M,aBd  before  the  jury  have  actually  delivered  their  ver-  p|^  p„j,  ^^, 
(«),  the  defendant  may  (within  eight  days  after  such  rttoeoodou- 
wtter  of  defence  aroee,  unleat  a  further  time  be  allowed  by  the  *°^ 
Cent  or  i  ja<%e,  R.  H.y  4  W.  4,  r.  2,  poHy  824)  avail  himself 
of  '^  Wa  plea  termed  a  *^pUa  puis  darrein  eamiinuanee** 
Tbi,  u,  after  plea  pleaded,  the  plaintiflF  give  the  defendant  a  wiwt  pi«d. 
i^tm,  tke  latter  may  within  such  eight  &yb  afterwards  plead  •**•••  **• 
thridttK,  and  if  he  omit  to  plead  it,  it  will  not  be  otherwise 
rabble  for  him  (h).    So,  if  the  plaintiff  has  become  bank- 
mpt,  &c^  or  the  defendant  has  become  so,  and  obtained  his 
oniikate,  the  same  may  within  that  time  be  pleaded  (c).    If 
t  de^odant  become  bankrupt  and  obtain  his  certificate  after 
F^  and  before  verdict,  and  he  does  not  plead  the  same,  and 
ji^ntent  is  obtained  against  biro,  he  cannot  afterwards  do  so 
to  in  action  on  such  jndgment  (^d).    Where  an  action  of  eject- 
aeat  waa  brtmehty  and,  alter  issue  joined,  the  lessor  of  the 
pitiiktiff  entered  into  part  of  the  premises,  the  court  held  that 
tit  defendant  might  plead  this  matter  ^e).     So,  an  award 
aiie  in  the  cause  after  issue  joined  may  oe  thus  pleaded  (/). 
SR,iaan  action  against  an  executor,  the  defendant  may  plead 
ijiH^nient  recovered  against  him  i^er  plea  pleaded  (ff).  But 
A  defendant  cannot  plead  a  release  by  one  ot  the  lessors  of  the 
f^tiff  in  ejectment  (A). 

A  plea  puis  darrein  ccntimianee  may  be  pleaded,  though  the  When  it  may 
defendant  be  under  terms  of  pleading  issuably  and  taking  **  p*"^*^* 
^ort  notice  of  trial  (t).  It  may  be  pleaded  after  the  jury  are 
f*on  (k)y  but  not  after  a  demurrer  (/),  nor  after  verdict  (m). 
lo  an  action  which  had  been  set  down  for  trial  in  the  term  as 
^fidefended,  and  postponed  on  the  condition  of  giving  judg- 
ment of  the  term,  a  plea  of  puis  darrein  continuance  of  the  de- 

m  SLotw.  1143:  BulL  N.P.  310:  SUamp  Mm  ▼.  Moon,  Cro.  Jac  981,  8.  C    But 

*■  ft»*r.  Cm.  Jac  MS.     S«e  Lof«ff  ▼.  Me  Dm  ▼.  Btmmt.  2  Chit.  Bep.  393}  4  M. 

^■if.STcnn  Rep.  SMs  File* ▼.  7^^  ft  8eU 301,  &  C. 

>^.lStttk.6K.   SadfinowofrcferciKS  (/)  Storvy  ▼.£loram,2Bsp.A)4. 

^mmntiau,  AUm  ▼.  Park,  6  DowL  16;  (al  Prbtet  ▼.  Nkhotmm,  5  Taunt.  333; 

^H.aw.7a,S.e  l  Manh.  70.  &  a    And  see  FHn^  ▼. 

ifctSfeeirte.  Vol.  1.  p.  S71.M  to  setting  Nidflmm^  6  Taunt.  fi«5;  IMarth.  980,  B, 

Mleapie«orieleB«e,ftaudttIeotlyiiiTen  C:  Z«ftMoMV.CHM*,3B.aC3I7;  AO.ft 

^mortcvenlptamtiff^&c.  R.17ft»S  C 

^•«t  iter I«r«a  T.  Emtt^,  3  T.  R.  5M:  (A)  Dnev.  Browmr,  2  Chit.  Rep.  393;  4 

I>!f  T.ChaipMZ,  3  B.  ft  AM.  077:  Biggt  M.  ft  Set.  301,  5.  a 

«.G«.4BLftC9SO:7D.ftR.400,  &a:  rl)  Brywif  ▼.  f>^rrJR^,  9  Moa  ft  P.  780; 

^^Mtm.  T.  (Menitf,  1  Do»L  407.    See  5  Bhig.  414, 5.  C.    See  oM/e,  219. 

r««.  Pt.  4,  ch.  19.  m  to  ftaylng  the  pro-  (I;)  ToM  t.  AnJipr.  1  DowU,  N.  S.,  086; 

feiap  in  maetkm  where  the  defendant  OM.ftW.0O6.&C 

*<»  become  bankrupt,  and  obtained  hb  (/)  Dmr  ▼.  Saco^,  Moore,  871 :  Martin 

•w^rtte.  ▼.  WrM,  1  Str.  492. 

«  Ti4rfv.  JCarjUtf,  6  B.  ft  C.  100;  9  (m>  2  Lutw.  1143  ;   Bull.  N.  P.  310: 

U-kR.171,S.C  Steinp ▼.  Pttrlwr,  Cro.  Jac.  646.    See  L»- 

MlfweT.ltapMMe,TdT.  180.  flew-  wtfv.  .Bu<C|^.  3  T.  R.  304. 
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Part  i. 


Mutt  be 
ploKlcdfn 
eight  day«» 


AffldATlt  of. 


Howplcidcd 
before  trial. 


How  ftt  Nltl 
Priue.of 


Pleas  puis  darrein  Continuance, 

fendant's  bankruptcy  and  certificate^  the  certificate  haring  been 
obtained  since  the  term,  was  held  admissible  (ii). 

By  the  rule  of  ff.  Tt,  4  W.  4,  r.  2,  which  prohibits  the  entry 
of  continuances  by  way  of  imparlance,  curia  advisari  vuli,  viee^ 
comes  non  misit  breve,  or  otherwise,  on  any  roll  or  record, 
except  the  jurata  ponitur,  (ante,  286),  it  is  provided,  **  that 
such  regulation  shall  not  alter  or  affect  any  existing  mles  of 
practice,  as  to  the  times  of  proceeding  in  a  cause;  provided  also, 
that  in  all  cases  in  which  a  plea/ni»  darrein  continuance  is  now 
by  law  pleadable  in  banc  or  at  Nisi  Prius,  the  same  defence 
may  be  pleaded,  with  an  alle^tion  that  the  matter  aroee  e^Ur 
the  last  pleading,  or  the  issuing  of  the  jury  process,  as  the  case 
may  be  (o);  provided  also,  that  no  s%tch  plea  ^all  be  allowed, 
unless  accompanied  by  an  ajfldamt  that  tke  matter  thereof  arose 
within  eight  (p)  days  next  before  the  pleadine  of  such  plea,  or 
unless  the  Court  or  Kjudae  shall  otherwise  order.**  The  Court 
permitted  one  of  two  derendants  to  plead  his  bankruptcy  and 
certificate,  vrithout  this  affidavit,  it  appearing  that  the  defend- 
ants had  had  reason  to  believe  that  the  action  would  not  be 
Proceeded  with ;  and  this  though  it  did  not  appear  whether  the 
emand  was  provable  under  the  fiat  {q).  It  seems  that  this  affi- 
davit is  unnecessary,  if  the  subject-matter  of  the  plea  ansa  at 
the  trial  in  the  presence  of  the  judge  (r). 

Since  the  above  rule,  and  the  abolition  of  the  entry  of  con- 
tinuances, the  plea  must  be  pleaded  within  eight  days  after  the 
matter  of  defence  has  arisen,  unless  the  Court  or  a  judge 
otherwise  orders.  In  a  country  cause  it  should  be  so  pleaded 
and  the  plea  delivered  within  the  eight  days,  though  the  sob- 
ject-matter  of  defence  arose  after  issue  joined;  and  the  de- 
fendant should  not  in  that  case  delay  pleading  it  beyond  the 
eight  days,  in  order  to  plead  it  at  the  assizes  {s),  Ingross  theplea 
on  plain  paper;  get  it  signed  by  counsel,  or  in  the  Common  Pieas 
by  a  Serjeant,  aiui  deliver  it  in  the  same  wuinner  as  other  special 
pleas  {t).  Accompany  it  with  an  affidavit  of  its  truth,  and  of  the 
matters  thereof  having  arisen  within  eight  deq^s  next  before  the 
pleading  of  the  plea,  unless  such  affidavit  be  dispensed  urith  iy  the 
order  of  the  Court  or  a  judge  (u). 

Theplea  may,  it  should  seem,  be  put  in  at  Nisi  Prius,  or  at  the 
assises,  upon  paper,  either  when  the  assise  is  called  on,  or  eU  assy 
other  time  before  the  jury  have  actualfy  delivered  their  verdict  (jr), 
(provided  eight  days  have  not  elapsed  since  the  suhjeet-matter  of 


(M)  VFMfMervT.  £ftnl0elr,]M.AM.122. 

(o)  See  Duim  v.  H<//.  11  M.  &  W.  47U; 
SDowL.  N.S.,1(NB.  9.C. 

{p )  The  eight  deyi  are  to  be  reckoned 
excluilTe  of  the  flr»t»  and  bidusive  of  the 
last.  (R.  H.,  2  W.  4,  r.  8).  And  tee  Dud- 
dm  T.  THvuar,  (4  M.  Sl  W.  676;  7  DowU 
171),  where,  on  the  14th  of  Janaary,  the 
13th  baring  been  Sunday,  the  defendant 
pleaded  pu<«  darreiH  oonKntia»ice  a  Judg- 
ment lecoTeicdon  the  Ath  of  January;  and 
Parke,  B.,  feero*  to  have  been  <^  opinion 
that  the  pica  waa  deliTered  in  time,  the 
abore  8th  rule  of  H.T.,  2  W.  4,  baring  ope- 
rated under  tboMcircuroetanees  to  extend 
the  eight  day*  to  nine  on  account  of  the 
13th  Ailing  on  a  Sunday.    See  a«  to  tlte 
computation  of  time  in  general,  oiife,  \90. 

{q)  KUtblewMtt  v.  Rt^nold*»  7  Scott,  232. 
See  Sharp  ▼.  D'AImahtt,  8  Dowl.  064. 


(r)  Todd  T.  An^.  1  DowL,  N.  S.,  SBB; 
9M.4I  W.fHO,  S.C 

(«)  Ctandfar  ▼.  fVy,  SS  Nor.  ISM. 
Q.  B. 

it)  See  ante,  262;  and  the  form,  ChiU 
Fomw,  291. 

(w)  Sttprm:  Wilhmghbif  ▼.  IFUMw,  i 
Smith,  398:  fViwee  ▼.  Nidkthm,  5  Taunt. 
983.  See  the  form  of  aftliteTit,  Chit. 
Forms.  2!I2. 

(x\  See  Bun.  N.P.3I0;  Dyer,  361:  Dttf 
V.  Qnm4M.3  B.  fr  Aid.  m:  Lte^tBr. 
Biutajr,  3  T.  R.  564 :  BrwUitrtom  ▼.  0»- 
6om0, 1  DowL  457:  and  see  T\)M  v.  lft»- 
^.  tHpnu  Where  counsel  for  the  defSmd- 
ant  at  the  assises,  before  the  cause  bad 
reached  Irs  ttim,  applied  for  Icare  to 
ptead  a  release  pmit  darr0in  rsnfhi— rr, 
Wightman,  J.,  received  it,  iThmniswrfT 
Stidth,  I  Car.  &  K.  ItiU). 
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^d^me9mngm),amd  a  4$  tksdm^aftke  attanu^qf^irwardi  to     Cua^.iu 

imttrihe  H  cm  tke  Nm  Prmu  r€eord(y).    An  affidarit  to 

Tvi^fQch  pka  at  tlie  asBiisM,  if  sworn  at  the  andie  town  on 

tb  fwrnniarion  day  of  th«  aniEes,  befon  a  commiaBlon  for 

tikiig  afidarits,  ia  bad ;  it  should  be  sworn  before  one  of  the 

^%«sof  ante ;  bnt  the  jndge  at  Nisi  Primi  may  allow  it  to 

M  JMmorn  before  him  (m).    And  where  a  plea  pt$ii  darrein 

nwrtwwaftf  stated  that  since  the  last  etmtimiiaMe  the  plaintiff 

iod  igiofcied  a  judgment  for  the  same  eanse  of  aetiom  and  the 

liidsrit  to  rmtj  the  plea  stated  the  time  at  which  the  jndg- 

aai  was  reeovered,  whieh,  by  reference  to  the  NiH  Prims 

moedy  appeared  to  be  not  since  the  last  eomUmwMee,  it  was 

boUa^ttet  this  affidarit  did  not  verify  the  plea,  and  that  the 

ihteoald  not  be  received  (a).    If  the  plea  be  pnt  in  at  the  J^gteumoc 

MBSHy  «r  at  Awe  J^rimSy  even  after  the  jury  are  sworn  (&),  the  ^*^^^ 

js^ laino  diaeretion  to  refdse  it,  and  no  further  prooeedings 

en  k  kd  oa  it  there ;  bnt  it  most  be  oertified  on  the  back  of 

theitcofd  at  Nisi  Prius^  and  returned  to  the  court  above  (e). 

Aid  if  one  of  two  defendants  plead  a  plea  of  bankruptcy  ^utf  wiwBOMor 

dvnss  omtimmameey  the  nlaintiff  cannot,  at  Nisi  Prhu,  confeas  ^Z?Jf^± 

Ifcil  pfea  to  be  tme,  and  go  on  with  the  case  as  to  the  other 

ddrniisat  {d).     After  the  record  is  returned  as  above,  the  Prooeedtagi 

piiiiitiff  may  reply  or  demnr  to  the  plea,  and  then  proceed  as  ^j^S^S^ 

ffl  oidhiBy  caaea  (e). 


If  tiie  plea  be  accompanied  with  a  proper  affidavit,  and  be  How  trMtod 
sot  %  nulUty,  it  must  be  accepted  by  the  pfauntiff's  attorney,  ib^^ePayTor 
«  by  the  iudffe  at  Nisi  Prius,  or  the  assixes,  if  there  pleaded,  when  dauiy 
tkoogh  it  be  iHearly  bad  on  the  face  of  it  f /),  or  though  there  '*^' 
W  reason  to  believe  that  it  is  pleaded  for  delay  (g).  In  order, 
bwever,  to  prevent  pleas  of  tnis  kind  being  used  for  the  mere 
forposB  of  delay » if  tne  plaintiff  demur  to  them,  the  Court  may 
omt  them  to  be  set  down  for  argument  for  the  first  paper  day 
ia  torn,  so  that  the  plaintiff  may  have  iudgment  as  soon  as  he 
veald  have  had  if  they  had  not  been  pleaded  (A).  But  where 
tbe  9mtire  was  sued  out  on  the  dlst  of  May,  tne  defendant  on 
^  7th  of  June,  at  Nisi  PruUy  pleaded  puis  darrein  continu- 
met;  on  the  9th  the  plaintiff  debvered  a  demurrer  to  the  plea; 
aid  on  the  11th  a  rule  was  obtained  to  shew  cause  why  the 
pies  should  not  be  set  aside,  unless  the  defendant  agreed  to 
join  in  demorrer,  and  set  the  demurrer  down  for  argument  on 
the  12th,  the  last  day  of  term,  the  Court  dischaiged  the  rule 
with  costs  (f). 

The  defendant  can,  it  seems,  plead  but  one  pleupms  darrein  ^^'^^K^. 
«oalmiiaiM«,  that  the  plaintiff  may  not  be  delayed  m  infinitum^  ^^ 
for  if  he  niade  a  second  change,  he  might  have  made  a  third, 
md  so  ta  is^imitwn;  but  some  have  held,  that  he  might  plead 

(p)S«cJl^ar»T.  TMor,  R.&M«  404;  Chit.  Plc«l..6Uied..SS7— 081. 

SCftP.SBS.  ac  m  Fkiri*  T.  SoOreiif.  2  Wilt.  137:  LovtB 

Savtfeft  ▼.  l>^fBn,  3  C.  a  P.  40e.  ▼.SMftar.3T.  R.ft94:  FUcA  V.  Ibu/mM, 

JftiifcMS  ▼.  Kmn»,  4  C.  a  P.  ftSSw  1  Stark.  Sit  PHnee  v.  NleMmm,  5  Taunt. 

m  IWf  ▼.  Bml9. 1  DowL,  N.  S.,  fiUSi  387;  1  Manh.  401,  S,  C.     But  tee  Bull. 

•  ILa  W.  eoe,  a  a  N.  p.  30e:  and  perhapt  the  Court  might 

|H  Qimmmtm  ti  Lttdhw  ▼.  Tifttf,  7  C.  now  hold  dlflierently.    (See  ante,  »5), 

4  P.aagT:  JUitW  v.  Rugdeg,  S  Mod.  307t  {gi  Corporatiim  if  Ludtvw  v.   Tyltr,  7 


„ Ji  Tmmttni  ▼.  SM*.  1  Car.  St  C.  tt  P.  fi37. 

K.1M,  lA)  VUdk  T.  TbMJMn,  1  SUrk.  (B. 

|«  ttuMOT.09niir.3C.  &P.37S.  (<)  Bitf  ▼.  Fkry>|i<npetf,  5  M.  ft  W.  341. 

It)  See,  upon  thb  lut^ect  gMMniUj,  1  Set  per  Perlce,  B.,  S.  C 


of. 


826  Pleat  puis  darrein  Gtmtkmcmee. 

pakt  I.     an  outlawxy  after  the  last  continuance,  becaiue  tmUwm  tmtpmt 
oecurrit  regi^  though  this  seems  questionable  (Js)* 

If  pleaded  at  the  asnzes,  it  is  scdd  the  plea  cannot  be  amended 
in  matter  of  substance  after  the  assizes  (i),  but  it  may,  it  aeems^ 
be  so  amended  in  matters  of  form.  When  pleaded  tn  bamc,  the 
Court  have  allowed  it  to  be  amended,  upon  the  terms  of  the 
defendant  taking  short  notice  of  trial  (m  J.  And  as  a  general 
rule,  if  a  plea  in  bar,  it  may  be  ameiffled  (ii). 
Is »  wtirer  By  pleading  puis  darrein  eoniinmmee  you  waive  your  fonner 
pLm!"^  pleading  (o);  and  the  case  then  stands  in  the  same  state  as  if 
this  had  been  the  plea  orieinall;^  put  in.  Also,  if  this  be  eren 
a  plea  in  abatement,  if  uie  origmal  plea  have  been  a  plea  in 
bar,  the  judgment  on  demurrer,  as  well  as  on  verdict,  will  be 
peremptorVy^iMHl  rectu>eretf  and  not  a  respondeas  ouster  (p); 
therefore,  before  you  piead  puis  darrein  ecnhnuaneey  you  should, 
in  generaL  be  satisfied  that  the  matter  of  such  plea  will  be  a 
better  ana  safer  defence  to  the  action  than  the  plea  originally 
pleaded. 
Cotts  on.  As  regards  the  eoiU  on  a  plea  puis  darrein  eontinuancey  as  a 

general  rule,  where  the  defendant  pleads  such  a  plea,  con- 
fessing, as  it  does,  the  plaintiff's  right  of  action,  when  the  action 
was  commenced  he  cannot  force  him  to  reply  or  go  on  with 
the  action,  and  the  plaintiff  is  entitled  to  discontinue  without 

Saying  or  receiving  costs  (q).  But  if  the  plaintiff  does  reply  or 
emur  to  it,  then  he  must  proceed  accordingly,  and  the  defend- 
ant will  become  entitled  to  his  costs  if  he  succeeds,  excepting, 
however,  the  costs  incurred  prior  to  the  plea  (r). 

(k)  Bro. "  ConUnuanoe,'*  5,  41;  Oflb.  1  Salk.  178,  &  C :  Dmtm  ▼.  HUT.  11  M.  a 

C.  P.  106: 1  Salk.  I7&  W.470.  ^ 

m  Bull.  N.  P.  300;  Freem.  Sfi2:  Moon  (p)  GHb.  C.  P.  105;  FKem.  252. 

T.  Hamkiiu,  Yelr.  181.  {a)  Wotten  ▼.  SmUh,  HommsUo ▼.  SmtiA, 

(m)  Uttdo  T.  Stmpmm,  2  Smith,  650.  and  Prico  ▼.  Morgmt,  1  Pw.  Sc  D.  374;  9 

(n)  See  HawMtu  v.  Moor,  2  Cro.  261:  Ad.  &  E.  505,  5.  C  :  Bmkor  v.  Mornw.  1 

Hobnpd  ▼.  Rood,  1  Dav.  ic  Mer.  483;  13  Moo.  &  P.  13a 

l^w  J.,  N.  S.,  a  B.,  131).  &  C  (r)  l^ttklm  ▼.  Cmo,  4  B.  dk  C.  Ii7l  S 

(0)  Barter  V.  FlBliMr,  1  L.  Raynu  GB3{  D.aR.81.S;C 
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%  l^'orm  <j^  ^.]I — A  demurrer  is  a  pleading,  which    Chaf.  hi. 
•dmitB  the  facts  as  stated  in  the  pleading  of  the  opponent,  and  'T^mmnT' 
niea  the  law  arisine  thereon  to  the  judgment  of  the  Court  (a),  fonn  of,  tie. 
Its  cither  to  the  whole  or  a  part  of  the  declaration,  or  to  the 
vbde  of  the  plea,  replication,  &c.,  or  to  the  whole  or  part  of  a 
diriRhle  plea  or  replication,  &c. 
It  is  atber  general  or  special;  the  former  heing  for  some  de-  when  gamai 


fcet  in  suhetance,  the  latter  for  some  defect  in  ibrm  (b).    By  <»  •!*«»•• 

follows : — 
'The  said  defendant,  hy 


Jt  ff^  4  IF.  4,  the  form  of  a  demurrer  shall  be  as 

e  said  defendant,  by ,hi8  attorney  [or^  *  in  person,' &c.. 

the  said  plaintiff 'J,  says  that  the  declaration  [or,  *  plea,_ 


Fonn  of*  frc. 


de.^  is  Dot  efficient  m  law,  shewing  the  apecial  causes  of 
iemiuTer,  if  an v/'  It  nmit  he  intitled  of  the  aay  of  the  month 
mdpear  when  the  same  it  detivered  (c).  6et  the  demurrer  framed 
if  eomuel  or  special  pleader.  Ingross  it  and  the  marginal  note 
«•  plaiM  paper.  Get  the  draft  or  ingrossment  signed  by  coun^ 
sd,  or  m  C.  I^,  by  a  Serjeant  (</),  and  deliver  the  ingrossment 
to  Ae  attorn^  or  aaewt  of  the  opposite  party  {e),  it  the  de- 
tturrer  Is  not  si^ed  by  counsel  or  serjeant,  the  opposite  party 
msx^  after  the  time  for  pleading  is  out,  treat  it  as  a  nullity, 
aid  sen  judgment  (/).  Where,  the  declaration  being  de- 
Barred  to  for  a  substantial  defect,  the  plaintiff  obtained  an 
4ffder  to  amend  on  payment  of  costs,  and,  on  attending  the 
taxstioii,  having  discovered  that  the  demurrer  was  not  signed 
br  counsel,  ugned  judgment  for  want  of  a  nlea,  the  Court  set 
lade  ^e  judgment  on  payment  of  costs,  ana  gave  the  plaintiff 
ksve  to  amend  on  payment  of  costs  (/^. 

By  the  rule  of  H,  21,  4  W.  4,  r.  2,  **  in  the  margin  of  every  Msrginai 
deroorrer,  hefore  it  is  signed  by  counsel,  some  matter  of  law  JJ^^f"' 
iatended  to  be  argued  shall  be  stated  :  and  if  any  demurrer  S^lumr. 
ihaU  be  delivered  without  such  statement,  or  with  a  frivolous 


^  Ca.  Ua.  71>  b.  See  WheOmr  ▼. 
Diiiaui,  SI  %4.  &  E.  S8S,  B. 

W  Ca.LHt.^«.. 

id  SeeoHCr,  V(d.  1.  ra.  193,  SSa 

M  R.  E^  18  C  S.  Q. B.;  R.  E.,  33  Geo. 
S,  C.  P.:  Vmi  V.  WthaHmn,  fi  DowU  89; 
TIM,  Men  Pmel.  438.    SeeoMle^M?. 


(«)  By  R.  H.,  4  W.  4,  r.  1,  "node- 
mtirrer  »ha]l  in  any  case  be  fited  with  any 
officer  of  the  cnun,  but  the  tame  thaU 
always  be  daNrererf  between  the  narties." 
See  the  forms  of  demurren  and  Joinders 
in  demurrer.  Chit.  Forms.  293. 

(/)  Poeoek  v.  Shttt,  7  Scott,  899. 


828  Demurrer-^Proceedings  on. 

Part  t.      statementy  it  may  be  set  aside  as  irre^lar  by  the  Court  or  a 

judge,  and  leave  may  be  given  to  sign  judgment  as  for  want  of 

a  plea.  Provided,  that  the  party  demurring  may,  at  the  time 
of  the  argument,  insist  upon  any  farther  matters  of  law,  of 
which  notice  shall  have  been  given  to  the  Court  in  the  usual 
way."  A  special  demurrer  is  within  this  rale,  but  in  such 
a  case  the  rale  is  satisfied  by  a  reference  in  the  margin  to  the 
causes  stated  in  the  body  of  the  demurrer,  without  otherwise 
expressly  stating  them  (g).  The  rule  mast  be  substantially 
complied  with  ;  therefore,  where  the  marginal  note  of  a  de- 
murrer to  a  plea  of  justification  of  a  libel  merely  stated  as 
cause  *'  that  it  is  no  justification  of  the  libel,"  it  was  holden 
insufficient  (A).  Only  one  ground  of  demurrer  need  be  spe- 
cified (A^ ;  and,  if  several  grounds  be  stated,  it  need  not  also 
be  stated  on  which  of  them  the  party  intends  to  rely  (t ).  The 
want  of  a  mai^ginal  note  is  no  ground  for  objecting  to  the  aigu- 
ment  of  the  aemurrer  when  called  on ;  the  only  effect  of  the 
rule  is,  that  a  demurrer  without  such  a  note  may  be  set  aside 
as  irregular  (it). 

Setting  it  Setting  it  <tside  aafriwhut^  or  for  tDont  ofmarainai  N^te^ 

vt>^f!or  for  ^^^  Court  or  a  judge  will  not  entertain  an  application  uMtr 
want  of  mar.  the  above  rule  to  set  aside  a  demurrer,  unless  it  omit  the  mar- 
ginal note,  ginal  note,  or  unless  it  be  palpably  frivolous :  if  it  raise  a  rea- 
sonable doubt,  the  matter  will  be  referred  to  the  reguliff  judg- 
ment of  the  Court  on  argument  (/).  In  support  of  an  applioation 
to  the  Court,  there  must  be  an  affidavit,  stating  the  aubstanee 
of  the  pleadings,  or  annexing  a  copy  of  them  to  it ;  and  the 
rule  must  be  drawn  up  on  reading  such  affidavit  (m).  The  rule 
is  nisi  only  in  the  first  instance  (n).  As  the  above  rule  of  H, 
T,y  4  W,  4,  says  that  the  demurrer  may  be  set  aside  as  irregth 
lary  the  application  to  set  it  aside  should  be  made  promptly, 
and  within  the  time  limited  by  the  rule  of  IL  T.,  2  Jr.  4, 
r.  83,  noticed  pasty  Pt,  5,  eh,  16.  It  is  too  late  to  apply  after 
taking  any  further  step  in  the  cause,  aa  joining  in  denrnrrsr  (o), 
or  the  like. 


withdrawing 
defnurreTi 


Withdrawing.  Demurrer^  S^eJ] — The  part^  demurring  may> 
in  general,  before  aigument,  obtain  leave  of  a  judge  to  wiwdmw 
his  demurrer  upon  payment  of  costs.  But  8u<»  leave  may  be  re- 
fused if  the  application  be  made  by  the  defendant,  and  he  re- 
quires to  be  let  in  to  nlead,  and  more  especially  if  the  plaintiff 
has  by  the  demurrer  lost  a  trial ;  at  all  events^  it  will  not  be 
granted  unless  it  be  made  appear,  by  an  affidavit  of  merits  or 
otherwise,  that  there  is  a  good  d^ence,  and  that  tiie  object  of 
the  demurrer  was  not  to  delay  the  proceedings ;  and  in  all  cases 
tho  judge  would  impose  such  reasonable  tenns  on  the  defend- 


(g)  Verbedce  v.  Pmr$e,  6  Soott,  406: 
UMtu  ▼.  Pound,  a  M.&  W.  340;  A  Dowl. 
409,  8,  C:  Berridgw  t.  PHMffcy,  6  DowU 
306. 

{h)  IIowv.RobMon,10ale,103;SDowL 
779,  S.C 

4f)  Whitmorev.NiehoBt^BDowLSai, 

(k)  Lmp  ▼.  Vmben,  3  Dowl.  739. 

{li  A  great  variety  of  inctanoes  are  to  be 
found  in  the  reporta,  in  which  the  courts 
have  let  aside,  or  refustd  to  set  aside,  d^ 


murrers  as  frivolous,  butitlsnotthoiuht 
worth  while  to  encumber  this  work  vnlh 
adetailof  them. 

(m)  JFiofiMr  v.  Andarkm,  9  DowL  119: 
JkmieU  v.  LmtHt,  1  DowL,  N.  S.,  549: 
Howarlh  v.  Huttbtrtttw,  3  DowL  455|  1  C. 
M.,  &  R.900a,5.C.  . 

in)  Spemrtr  v.  Newton,  14  Leg.  Obt.  8S: 
KlnfMor  V.  Kmne,  3  DowL  164. 

(o)  ^^iMton  T.  JfMHnfoi*,  7  DowL  389. 
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ttl  »  be  may  Uiink  fit(/>).    Ab  to  withdrawing  pleas  see    cma^.uu 
r«i:i,/».274.  

Ammdment  before  ArffttmentJ] — As  to  amending  of  pleadings  Amaiidinf. 
is  leoeral,  see  pcet,  IH,  5,  cA.  30 ;  as  to  amendment  aner  argu- 
BMst  of  the  demurrer^  see  potty  834.  A  judge  at  cbamben  may 
■flow  an  amendment  after  a  demurrer,  on  payment  of  only  a 
■offlinal  amomit  of  costs  ;  and  the  Court  wQl  not  overrule  his 
exeitlBe  of  discretion  {q).  In  general,  however,  the  amend- 
Bott  is  allowed  only  on  payment  of  costs  generally.  As  to  the 
tzEoe  lor  pleading  alter  an  amendment  of  the  declaration,  see 
r©^l,/».  211. 

Jmmder  m  JDemurrer.J — By  rule  of  all  the  courts-  of  H.  7*.,  Jotad«r  in 
4  IT.  4,  r.  3,  •*  no  rule/or  jomder  in  demurrer  $hall  be  required^  dwourrw. 
te  ihepar^  demwrring  may  demand  a  joinder  in  demurrer  (r), 
and^epposite  party  shall  be  bound  wUhinfour  day$  after  eueh 
dmmi  to  deliver  the  eame^  otherwise  judgment  '*  («).    A  judge 
viU  io  moat  caees^  on  motion  for  that  purpose,  grant  fiir- 
tlier  time  beyond    these  four   da^s   to   jom  in    demurrer. 
Neither  party  can  add  a  joinder  m  demurrer  for  the  oppo- 
ate  party  (<)  ;  nor  can  either  party  be  compelled  to  join  in 
femarrer  before  the  expiration  of  four  days  after  the  de- 
iHBd  (»)•  The  defendant,  being  under  terms  to  *^  rejoin  gratis," 
h  usA  thereby  bound  to  join  in  demurrer  gratis  {x\    Where  a 
Maidant,  after  the  time  for  joining  in  demurrer  nad  expired, 
bat  before  judgment  signed,  obtained  a  rule  nisi  to  set  aside  the 
proceedings,  with  a  stay  of  proceedings  in  the  meantime ;  upon 
fte  rale  l^ing  afterwards  discharged,  it  was  holden  that  the  de- 
fendant had  uie  whole  of  the  da^on  which  the  rule  was  dbposed 
flf  to  join  in  demurrer  {y).    Where  in  trespass  the  defendant 
pleaded  two  pleas,  upon  one  of  which  the  plaintiff  joined  issue, 
aad  replied  to  the  other ;  the  defendant  rejoined,  and  the  plain- 
tiff tenurred  to  the  rejoinder;  the  defendant  did  not  join  m  de- 
BiiiTer,bat  gave  notice  to  the  plaintiff  that  he  should  take  no  fur- 
ther steps  in  respect  of  his  second  plea ;  the  Court  set  aside, for  ir- 
TCgulanty,  a  judgment  signed  by  the  plaintiff  upon  the  whole 
ncord  (z). 

By  rale  of  H.  T.,  4  ^4,  r.  14,  "  the  form  of  a  joinder  in  Fonn  of  join- 
dflnorrer  shall  be  as  follows : — *  The  said  plaintiff  \ory  *  defend-  ^^' 
n  says  that  the  declaration  [or,  ^  plea,'  &c.1  is  sufficient  in 
,        Jngross  it  on ^in  paper ^  and  deliver  U  to  the  opposite 
m^y  €T  agent.     When  the  defendant  demursy  the  ptaintif 
mot  deliver  separately  a  joinder  in  demurrer;  he  may  add  tt 
is  wMting  up  the  demurrer-book.    By  R.  A,  4  W.  4,  'Ho  a  NoiigMture 
jotader  in  demurrer  no  signature  of  a  serjeant  or  other  counsel  neceiury. 
sUl  be  necessary,  nor  any  fee  allowed  in  respect  thereof." 


(ji|  Sae  WHmm  t.  Ttntkmr,  S  DowL  83:    a  nik  to  join  in  demurrer  was  glTcn  by 
~  ▼.  Rfittrta,  1  Scoct,  384:  Undm-   the  Motmdariie  in  like  manner  at  the  rule 


V.  Harsi«r,  3  I>ovL  495:  Cooper  x,    to  plead,  and  a  joinder  in  demurrer  must 
vfev*  I  C  4i  J.  219.  have  been  demanded  before  Judgment 

4«|  T^mamam  ▼.  BeOard,  4  a  B.  642.  il)  Bmnr  v.  KighU^,  7  Scott,  844|  5 


in  Sea  farm,  Chlu  Forms,  S»4  Bing.  N.  €.629}  7  Dowl.  660,  nom.  MuUint 

fs)  AatothefSannof  thejudgment,see    v.  Gout.  See  BoyN*  v.  H<^yi««rtf. 3  Dowl.  533. 
11  A.  &fL  250,  per  Tin-       (m)  HoA  v.  POfiyifeuwtf,  5  M.&W.  341. 


^■1.  C.  J.    Betott  this  rale,  fai  the  Q.  B..  («)  Jorm  t.  K<y,  2  Dowl.  265.  2  C.  & 

wtmcitlwr  party  demurred,  he  obtained  M.340,  8.C    i4i^,  Vol.  1.  m>.221,282. 

a  nie  &om  Iba  Master,  and  entered  it  <y)  Firmon  v.  Hodger,§,  4  DowL  654. 

withlheclerkof  the  rules  for  the  oppo-  <s)  HilcftoodlrT.fra{/bnl,  9M.&W.792. 

Bll« party  tojola  te  demurrer,  a  copy  of  See  M*lntyr9  v.  Miller,  13  M.  &  W.  725. 

vhAnlawdulyierTed.  IntheC.P.,  See  onlr,  ^4,  as  to  withdrawing  pleas. 


890  Demurrer — Proceedimgt  on. 

Part  t.  Notice  of  Inquiry,'] — By  a  rule  of  all  the  courts  of  H.  7%  2 
Notice  of  in-  ^*  ^  ^*  ^^»  '*  ^^  &U  cases  where  the  defendant  demurs  to  the 
quiry.  plaintiff's  declaration,  replication,  or  other  subsequent  plead- 

ing, the  defendant's  attorney,  or  the  defendant  if  he  plead  in 
person,  shall  be  obliged  to  accept  notice  of  executing  a  writ  of 
inquiry  on  the  back  of  the  joinder  in  demurrer ;  and  in  me 
the  defendant  nleads  a  plea  in  bar  or  rejoinder,  &c^  to  which 
the  plaintiff  aemurs,  the  defendant's  attorney,  or  the  de- 
fendant if  he  plead  in  person,  shall  be  obliged  to  accept  notice 
of  ezecutinff  a  writ  of  inquiry  on  the  back  of  such  demur- 
rer'* (a).  In  most  cases,  especially  where  there  is  no  aigu- 
ment  to  be  had  on  the  demurrer,  it  is  advisable  to  give  tnis 
notice  where  an  inquiry  is  necessarv  before  jud^ent,  as  it 
may  materiall^r  expedite'  the  plaintiff^^s  execution,  in  the  event 
of  a  judgment  in  his  favour. 

Demuner.         Demurrer-hookJ] — The  demurrer-book  b  made  fq>   by  tke 
*****  attorney  or  agefdyjl))  on  plain  paper.    It  may  be  made  up  by 

Ponn  of,  Ac  either  party.  Where  the  demurrer  is  to  the  tohole  decIaraUon 
or  other  pleading,  the  demurrer-book  is  the  same  as  the  issue  on 
an  issue  m  fact,  as  far  as  the  entry  of  the  pleadings  inclusive  (e). 
Where  the  demurrer  is  to  pari  only  of  the  declaration  or  oUier 
pleadings,  the  demurrer-book  is  the  same ;  but  thoie  parti  onfy 
of  the  pleadinae  to  which  the  demurrer  relates  are  to  be  copied 
into  it;  and  if  any  other  part  be  copied  therein,  the  costs 
thereof  shall  not  be  allowed  on  taxation,  either  as  between 
party  and  party,  or  as  between  attorney  and  client  {d).  If  a 
plea  demurred  to,  contain  a  reference  to  something  partly 
answered  in  another  plea,  this  rule  does  not  prevent  tne  inser- 
tion of  such  other  plea  in  the  demurrer-book  («)•  The  Court 
will  also,  in  all  cases,  if  necessary,  look  to  the  other  parts  of 
the  pleadings  not  set  out  (/).  insert  the  names  of  the  counsel 
who  have  signed  the  pleadings  on  both  sides  (g).  Deliver  a  copy 
of  this  demurrer-book  to  the  opposite  attom^or  agent. 
Where  there  If  there  be  also  issues  in  /act  as  well  as  in  lawy  and  it  is  in- 
focumd'in"  tended  to  try  the  issue  in  fact  before  the  demurrer  shall  be 
uw.  determined,  then  make  up  the  issue  as  usual,  copying  all  the 

pleadings,  demurrer,  and  joinder,  and,  immediately  after,  en- 
ter an  award  of  a  venire  as  well  to  try  the  issues  in  fact,  as  to 
assess  contingent  damages  upon  the  issue  in  law,  in  case  it 
should  be  found  for  the  plaintiff  (A).  And  in  such  case,  all  the 
proceedings,  not  only  as  to  the  issue  in  fact,  but  as  to  the  issue 
m  law  also,  must  be  entered  on  the  Nisi  Prius  record,  when  yon 
are  preparing  for  trial  of  the  issue  in  fiact,  in  the  same  order 
as  tne^  appear  in  the  issue  (»).  If  the  demurrer  has  been 
determined  before  the  trial  of  the  issue  in  fact,  the  judgment 
should  be  stated  on  the  issue  (Jk)  and  Nisi  Prius  record.    When 

(a)  The  rule  rontons  other  itrorltionf  form  of  dcmurrvr-book.  Chit  Porait*  89l> 
as  to  notice  of  trial,  Ac  ,  which  t^e  onto.  (d)  R.  H..  8  fr  9  0. 4:  7  B.  A  C.  «tf .  1 
VoL  1.  p.  892.  See  the  former  practice  M.  &  R.  U6^,  Q  B.:  1  Moo.  St  P.  401:  4 
and  old  rules.  Tidd,  9th  ed.,  574:  Jervis't    Binff.  449,  4AI.  C.  P.:  S  Y.>  J.  ^. 

en. 


Rules,  77.     See  a  form  of  notice.  Chit.  £xcn.    See  Jemm  ▼.  HoberU,  2  Oo»l.  874. 

Porms.  894.    As  to  (he  time  and  form  of  (•)  9  Ad.  St  E. 489,  n.  (a),  per  fHMftm,  J. 

the  notice,  see po«<,  Pt.9,ch.  5  (/)  Burrtmgha^.Hodtmtl  P.drD.aB. 

{b)  By  R.  H.,  4  W.  4,  r.  A.  «' the  lame  {g)  K.  B.  and  C.  P.,  and  R.  M.,9  G.  4, 

or  demurrer-book  sh-^ll  on  all  occasions  be  Exch.;  R.  E.,  18  Car.  8.  lOM,  K.  B. 

iMMfe  up  by  the  euiior,  his  attomeif  or  (A)  Seeformof  this  award  of  the  MN<r>, 

ogtMt  as  tne  case  may  be,  and  not,  as  Chit.  Porms,  48. 

neretofore,  by  any  officer  of  the  court."  {i)  Imp  B  R.47. 

(e«  Seeonle,  Vol.1,  p.  881,&e.  Seethe  (*;  See  the  lotm,  Chit  Fonns,  4S. 
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tetanthns  wrenl  iaroes  in  law  and  in  fact,  it  is  optional  CuAr,  ut. 

vitktkpkiiitiflF  which  he  will  haye  determined  first,  subject  wMeh  tobt 

totbdaeretion  of  the  Conrt  (/)  ;  and  h^  may  malre  up  his  trMdflm.^^ 

■Bt«dcmarrer-book  aocordingW.    ^  is,  in  general,  prefer- 

iUpto  kane  the  demurrer  ai^ed  nrst,  and  the  Court,  in  the  ex- 

9ae  of  its  diseredon,  will  in  general  so  direct  it  to  be  done 

▼^  tbe  esose  may  be  decided  thereby,  and  the  trial  become 

OBRenny,  and  also  because,  after  verdict,  there  can  be  no 

aaodmatt  on  the  demurrer  (m).  And  where  three  actions  were 

inoritl  against  three  several  defendants,  for  different  parts 

tkejlad  taken  in  the  same  transaction,  in  one  of  which  issue 

vii  JMBcd  00  a  demurrer,  and  issues  in  fiict  on  the  other  two, 

^Ccoit,  upon  application  of  the  defendant,  ordered  the  de- 

■«iw  W  W  argu^  first,  as  the  point  of  law  inyolved  in  it  was 

^fenditMm  of  the  plaintiff's  riffht  to  damages  in  the  other 

twoaetuBi  (ji).  And  the  Court  will  interfere  with  this  option 

fitk^m^ff  where  there  is  a  distinct  issue  in  fact  not  aflected 

tyt^imes  in  law  (o\    When  it  is  certain  that  the  issue  in 

art  wiD  be  determinea  in  fiivour  of  the  plaintiff,  and  that  the 

^^■Biver  must  also  be  determined  for  him,  or  that  the  latter 

^  bealely  abandoned,  then  it  may  be  advisable  first  to  try 

HI  MRie  in  hei  (p).     Where  there  are  several  issues  in  law 

jMa£iet,  and  the  issues  in  fiict  are  tried  first,  if  the  plaintiff 

^■■BQit,  contingent  damages  cannot  be  assessed  for  him  on 

^dmigTcr  (q).    As  to  the  proceedings  after  judgment  on  a 

■*«nw,  where  there  are  also  issues  in  fact,  see  poMf  836* 

^  mie  of  all  the  courts  of  ff.  T.,  4  FF".  4,  r.  17,  **/our  Copimor^ 

«»dip»  (Sunday,  however,  is  now,  by  order  of  the  judges  JJbeSliiwid 

J*J^2th  June,  1845,  to  be  count€K],  unless  it  be  the  last  of  tojudfaa. 

^^^  (r))  hefire  the  doM  appcinUdfor  argumenty  the  plainM 

^m^€^  ofii^dJ^iirr^  i^^^dl^,  ^-!po^ 

^^^  ^  tkelard  CkiefJwHeeof  the  JKin^9  Bench  or  Common 

y^ti  or  Lord  Chief  Baron^  {as  the  caee  mt^  beYand  the  senior 

^^ffjf^^  oottri  m  which  the  action  is  brought;  and  the  de^  * 

^dmt  shall  deUoer  copies  to  the  other  two  judges  of  the  court 

^siiOHbrfy/  and  m  default  thereof  by  either  part^,  the 

^^  party  may  on  the  day  following  deliver  such  copies  as 

^Pt  to  have  Men  so  delivered  by  the  party  making  defiiult; 

^tke  party  making  defiault  shall  not  oe  heard  (s)  until  he 

M  kave  paid  for  such  copies,  or  deposited  with  the  clerk  of 

pities  in  the  King's  Bench  and  Exchequer,  or  the  secondary 

^  tke  Common  Pleas,  as  the  case  may  be,  fnow,  since  the 

7  ^.44^  I  Vict.  c.  90,  in  either  court,  one  of  the  Masters,]  a 

^^Mtsom  to  pay  for  such  copies"  {t).    If  a  cause  be  en^ 

^  ffr  argument  for  a  Monday ,  then  the  copies  of  the  de- 

ought  to  be  delivered  on  the  preceding  Tuesday; 


p'i*?*^-  «*far.  W  Urn  J.,  N.  S.,  C.   C.  P.,  ISS. 
[-aM Seon,  N.  R^  aw»  &  d  Cnttjk-      (p)  ChlL  Smn.  Prac.  144. 
I  Zi?—"»  S  M.  *  W.  AB4:  9  Dowl.,       («)  9>mo  v.  Cbmo.  1  Sti.  6O7. 


?.'•  S?— "» »  M.  *  W.  flB4:  S  Dowl., 
rj^  9l  ^  >'«'  <'••  N.  S-  31»  Eich., 
L^  *;»%▼.  FlmST.  R.aM:9 


(D  See  the  rule,  14  M.  a  W.  181»  n.:  and 
»  Bodfim  r.  Hancock,  Id.  ISa 
U)  Tne  oppcNite  fNirty  k  entitled  (o 

JodciDnit.    Wittm  ▼.  ScorM,  1  Dowl.  dt 

^.^^*hS  ▼.  T»w— I,  9  M.  4i  W,    L.  810:  A.  ▼.  Fonmm,  11  Price,  161 :  I'W- 
«^fDo*L«N.8.176,&C  AMRT.BwMAoMr.  lB.&P.2tt|  ISelkjn, 

i5*^»CMw»,l3Ee»t.S7.  See,   »8|  R.  M..  17  Car.  1. 

r;SM«.8MMMi.ftA.*R.83.       (f)  See  Bn««r  y.  BorAwr,  8  OowL  88, 


m  iawto T.  11^,  Ulmr  J..  N.  S^ 
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Pakti. 


Points  for 
argument  to 
be  stated  in 
margin. 


Demurr0t — Proeeeim^  <m. 

if  for  a  Tvesdojf^  the  copies  of  the  demurrtr^iook  muai  be 
livered  to  the  judges  on  the  preceding  Thursioj^;  and  if  ap^ 
teredfor  argument  for  a  Fridigf,  then  on  the  predding  Saimrdag^ 
The  party  who  delivers  his  books  in  proper  Hme  ^xmUL, 
the  fallowing  momingy  search  at  the  chambers  of  the  \ 
judaesy  to  ascertain  if  his  opponent  has  deUeered  his.  eopii 
order  that  he  mav  be  prepared  in  case  of  his  deponents  dtefkseeit 
with  copies  for  the  other  judges  on  that  day.  Pay  to  each  jwdge^m 
clerk  MS  fie  with  the  demurrer-book  («).  If  a  par^  ae^  to 
make  hia  opponent  pay  the  costs  of  copiea  of  denraxrer-boolDa 
delirered  for  him,  ne  most  deliyer  them  on  the  day  after  tlM 
time  for  his  opponent  delivering  them  expires  («);  and  if  he 
intends  objectmg  to  his  opponent  being  heard  on  ^e  nxgU'- 
ment  until  the  costs  are  ^aid,  he  must,  before  the  day  of  ar- 
gument, give  notice  to  him  of  the  intention  to  maice  m»A 
objection  (y).  If  all  the  demuirer-^books  are  not  deiiv««e<l  to 
the  judges  by  one  party  or  the  other,  the  case  will  be  aii^oiL 
out  of  the  paper  (z).  But  where  the  defendant  ne^ected  to 
deliver  his  demurrer-books,  and  did  not  appear  at  the 
ment  to  support  his  pleadings,  but  had  oflFered  to  give  a 
the  Court  gave  judgment  for  the  plaintiff  without 
the  delivery  of  the  defendant's  demurrer-books  (a). 

By  a  rule  in  the  Queen's  Benoh,  {IL  E.y  2J.2;lt, 
G,  3),  in  fdl  books  to  be  delivered  to  the  judges,  <^  espt 
intended  to  be  insisted  upon  in  argument  must  be  marted  %f  tka 
party  who  obfects  to  the  pleadings  in  the  margin  of  the  booim  ke 
delivers;  and  he  must  leave  copies  of  such  exceptions  with,  the 
other  two  judges  (b),  Thb  rule  is  sbAA  to  be  followed^  in  pzi»^ 
tice,  in  the  Excheouer ;  but  if  so,  it  is  not  very  strictly  adhered 
to  in  that  court.  There  is  also  a  similar  rule  in  the  Common 
Pleas,  (i/.  r.,  11  a  4;  and  see  ff.  T.,  48  O.  3),  which 
that  ^*  m  all  special  arguments  in  this  court  notice  in  ^ 
of  the  points  which  are  intended  to  be  insisted  upon  by 
of  the  parties  be  delivered  to  the  judges  at  their  ehunhMn 
days  before  the  day  on  which  the  case  shall  be  set  down,  for 
hearing,  either  by  marking  the  points  in  the  maigin  of  the 
books  delivered  to  the  judges,  or  on  separate  paper;  and  that 
each  of  the  parties  do  within  the  same  time  leave  a  copy  of 
such  notice  at  the  chambers  of  the  Lord  Chief  Justiee,  to  be 
delivered  to  the  adverse  partv  upon  his  application.*'  As  a 
matter  of  coartesy,  it  is  usual  for  each  party  to  give  a  oopy  of 
these  points  for  argument  to  his  opponent;  but  this  ia  not 
necessary,  and  each  party  may  obtain  a  copy  of  the  points  of 
his  opponent  by  applying  to  the  judges'  clerks  fin:  one  («)• 
These  rules  require  the  points  intended  to  be  aigued  on  sncli 
side  to  be  stated  in  the  maigin  or  notice ;  therefore,  if  the 
plaintiff  demurs  to  the  defendant's  plea,  and  the  defendant  in- 
tends objecting  to  the  sufficiency  of  tne  declaration,  the  plaintiff 
should  state  uie  points  of  objection  to  defendant's  ptea,  and 

(M)  See  Chap.  Prac.  3.  Add.  80.  BMIr»,  1  Smith,  361;  5  EMt,  140.  «.  c. 

(jr)  FWier  v.  Snow,  3  Dowl.  27.  The  rule  warn  InteDded  for  tta«  adrm  t*i 

Cy)  Samfaff  V.  BflMMM,  4  Nev.  &  M.  89;  of  the  Court,  and  not  of  the  partiaa. 

2  A.  A  £.  801,  5.  C  V.  BocXctowM,  8  Ad.  &  E.  793:  Se 

{z)  Abraham  ▼.  Cook,  3  Dowl.  21&   But  Oumpehw,  2  DowL,  N.  S.,  78s  & 

Me  Soman  ▼.  MWtr,  2  H.  ft  W,  117.  N.  R.,  148;  4  Men.  ft  G.  396.  o.  C. 

{a)  Scotty.Rpboon,2C.,U„AR,9Bi5       (e)   Seoti    ▼.    Chtm^hw,    out 

Tyr.  717, «.  C  ,      ,  Maule,  J.    And  lee  Qarrari  ▼. 

{b)  Per  Launvmeo,  J.,  in  Applaim  ▼.  1  Dowl  ft  L.  51. 
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thi  JdtBduii  the  points  of  objection  to  the  declaration  (<^).   CHAr.ui. 

B  bt  eraa  been  held  by  the  Uourt  of  Common  Pleae  that  a 

idaiimi  whose  plea  waa  demnired  to,  and  who  had  .not  de- 

fiiacd  laj  Dointfl^  was  confined  to  answering  the  aiguments 

iHuxd  bf  toe  plaintiff  (e).  As  resards  the  form  of  the  points, 

%ibmild  be  ^>ecifically  notified.    A  general  form,  such  as 

'For  points  of  demurrer,  see  grounds  of  demurrer,"  will  not 

n^(/).   But  where  to  a  dechiration  in  a  out  tarn  action 

fa  delireriog  coals  short  of  weight,  the  defenoant  demurred 

innUT,  and  the  point  for  aignment  stated  in  the  margin 

WM,  <<  tW  the  declaration  and  the  several  counts  thereof  do 

Btt  alkge  m^  matters  which  constitute  an  offence  within  the 

^Qte  therein  mentioned ;"  this  was  held  a  sufficient  state- 

>a^  to  kt  in  an  objection,  that  the  coals  were  not  stated  to 

»^  W  weighed  in  the  presence  of  an  indifferent  and  ere- 

^^^san  (a).   And  on  a  demurrer  to  a  plea,  a  notice  by  the 

Jimif  tiat  he  means  to  insist  that  "  the  plea  is  bad  in  sub- 

j^o^  and  affords  no  answer  to  the  action,    will  suffice  to  let 

^u  to  argue  in  faroar  of  any  sulratantial  objection  to  the 

jm  avaflable  on  general  demurrer  (A).    It  seems  that  if  the 

ftty  demurring  omit  to  state  his  objections  in  the  margin,  as 

^^directed,  he  will  not  be  allow^  to  argue  on  them,  even 

Hi|^  available  on  general  demurrer  (t ).    But  it  would  seem 

mi^  Court  will  aSjndicate  without  argument  upon  a  sub- 

^■titl  point  which  suggests  itself  to  the  judges,  though  such 

pv  is  not  stated  (k).    The  Court  of  Queeirs  Bench,  in  one 

^"^^f  postponed  a  case  in  order  that  an  objection  might  be 

■Win  the  margin  (/).  . 

i^  of  tie  demurrer-iook  should  also  he  tnade  out  Jar  and  Brirffor 

^^inito  eou$uelf  to  which  you  may  add  such  observations  as  *=******"• 

^^  Mcasary,    Mark  on  the  back  ofU  when  the  demurrer 

^mmyued. 

A;gimmt.}— By  rule  of  all  the  courts  of  H.  T.,  AJV.^r.  Argumau. 
y'lo  motion  or  rule  for  a  concilium  (m)  shall  be  required ; 
^^nrrers,  as  well  as  all  special  cases  and  special  verdicts,  SetUngdown 
jMke  let  down  for  argument  at  the  request  of  either  party,  '*'• 
^the  clerk  of  the  imes  in  the  King^  Bench  and  Exche- 
Wttd  a  secondly  in  the  Common  Fleas  [now,  since  the 
♦  W.4  4p  1  Vict,  <^  SO,  in  either  courts  one  of  the  Masters], 
Jjjpsyment  of  a  fee  of  one  shilling;  and  notice  thereof  Notice  of. 
■wfe  riven  forthwith  by  such  party  to  the  opposite  party." 
Vm  the  defendant,  two  days  before  the  end  of  term,  de- 


JMM  t.  AHdarmm,  I  Q.  B.  408:  OnUkk  ▼.  FMVfet,  3  Moo.  8c  Sc.  138; 

2*^'  timet,  7  T«im.  7S:   BMqr  v.  9  Blng.  723,  S  C.:  Brvgdm  ▼.  Marriat, 

R^SScott,  SM:  Porkm  v.  RUe^,  3  9  Scott,  708:  Darling  v.  Gwnuy,  2  DowL 

*JJ^at  101. 

S***^  V.  B&najm,  5  Scott,  674,  $ei  {^)SeBjtrbot»iHr,A»d8nontnipru:De- 

^  mns  ▼.  jtrutiet,  C.  P.,  3  Dm.  1840,  in 

wMnwr^  Omamn^  ^.Bntking,  wbkfa  caM  the  Court  of  C.  P.  oomkierBd 

^■ta^Q.  B..  D.  And  is  aevcni  raeeot  that  thev  could  not  abstain  from  notidng 

^^gtmCoonoi Q^nKB^tBtnAlupre  a  ground  for  general  demurrer,  even  by 

^WBMtitrktcoiBpUaDce  ariththe  concent. 

^"  ■■^Mb  the  form  of  the  pointa.  (/)  OoUb^  ▼.  Gmm,  dted  by  Knowles 

T.Serwcft,  8  Jur.  177*  (omicM*  cwri«)  in  3  M.  ik  W.  230.    And 

'v.  IlKlaJliW,  n  Ad.  SiE,  lee  Bronkmy.  HiMqiftHe»,8LawJ.,N.S., 

'  C  *.  C*   p.,   34,   Sm  Ft 

i|MlMe,caC?,p.832.n.(&^  (m)  Ord<ciee«MOIi,ordaytohearoouB< 

_  ^  V.  Amimmm,  1  Q.a408t  telof  both  partiee. 
'V-Kfl«,3M.*W.230.  And 


834  Dtmvmr — Proeteimgt  m. 

Paw  I.  marred  for  the  purpose  of  g^ning  time,  theConrt  allowed  th« 
case  to  be  set  down  for  argument  on  the  laat  day  of  term,  and 
refused  to  allow  the  defendant  to  withdraw  the  demarrer  and 
plead  the  general  istue  (o).  But,  in  ordinary  eases,  tb«  notics 
most  be  given  iti  sufficient  time  to  enable  the  opponle  P&rty  to 
prepare  hia  demnrrer-books,  otherwise  the  Court  will  rtfiisv 
to  near  the  demurrer,  and  probably  allow  the  otMceting  party 
his  costs  of  appearing  to  malce  the  objection  {p).  The  defoarrer 
cannot  be  set  down  for  argnment  before  jomder  in  demurrer, 
and,  consequently,  notice  that  the  demurrer  has  been  ao  set 
down  cannot  be  given  at  the  time  of  the  deliTery  of  the  joinder 
in  demnrrer  (g).  Set  down  the  devutrrer  for  argitmi^nt,  and 
give  notice  thereof  OBcordrngfy  to  the  opponteattonuyoragetil  (r). 
Timsuid  Afterwards,  upon  some  "paper  day"  in  term,  (anf0,  13fi;, 

BunDRar  the  demurrer  wilt  ik  called  on  for  argument,  in  the  order  in 
■riumcDL  wjjich  it  stands  in  the  paper.  A  special  application  for  kd  ad- 
journment must  be  made  two  days  before  the  time  appointed 
for  argument.  All  causes  remaining  undetermined  at  the  end 
of  the  term  will  come  on  in  the  next  term  in  the  order  they 
Stand.  In  general,  no  ailment  will  be  heard  on  the  first  fbnr 
or  last  foor  days  of  the  term  («).  On  the  at^tnent,  tbe 
counsel  for  the  party  demurring,  or,  where  there  are  croea  de- 
murrers to  the  pleadings,  the  counsel  for  the  party  firet  demur- 
ring  it),  is  first  beard ;  next,  the  counsel  for  the  other  pftrty  ia 
heard  in  answer ;  and,  lastly,  the  former  counsel  is  heaH  in  re- 
ply. One  counsel  only  on  each  side  (usually  the  junior,  where 
there  is  more  than  one)  is  allowed  to  argue  the  demurrer. 
Where  defendants  plead,  separately,  pleas  wnich  are  demnrrvd 
to,  the  pleas  and  demurrers  being  substantially  the  same,  each 
defendant  is  not  entitled  to  appear  by  separate  counsel  on  tbe 
argument  of  the  demarrer  {z).  The  Court,  after  ar^^mmt, 
deliver  their  opinion,  according  to  which  the  judgment  is 
PbiniirmMT  afterwards  entered  for  the  plaintiff  or  the  defenduit.  It  may 
b*  BconiiMcL  bo  OS  well  here  to  mention,  that  the  plaintiff  may  be  nonaoited 
on  demurrer  {jf), 

ittHendmeia  after  Argtmumt,  ^c."] — Freqnently,  on  the  cane 
»-  coming  on  for  argument,  when  the  judges,  on  perusal  of  the 
demurrer-books  or  hearing  counsel,  think  that  the  objection  is 
well  founded,  they  will  expreas  that  opinion,  and  suffgest  to 
the  opposite  counsel  the  expediency  of  amending,  andwhich, 
if  acceded  to,  will  be  permitted  on  payment  of  costs,  Bnt,  if 
counsel,  after  such  a  suggestion,  persist  in  arguing  in  support 
of  the  pleading,  and  the  Conrt  have  delivered  their  opinion, 
they  will  seldom  permit  an  amendment  (t).    However  a  party 


faitMiUmnd  to  amend  kft«raTgnment,aiidiftera««r.aiia.  Cbaj .  m. 
■d[i],  bit  befaie  jadgment,  where  the  jastice  of  the  case  k- 
fvrd  it  (i).  Thus  the  defendant  has  been  allowed  to  wlth- 
tflw  demoirer  and  plead  tictNWO  after  aivament.  But  the 
Cw^iaguiera],  befoRginngadefendant  leave  (c)  to  amend 
dn  sntMnt,  will  require  him  to  prodace  an  affidarit,  dia- 
jBctlf  ttcwing  a  gronnd  of  defence  npon  the  merits  (cf).  And 
■  iBccaKtbc  Coart,  after  aigament  of  a  demurrer  to  a  re- 
fiaiiM,uid  after  they  had  expreeeed  their  opinion  that  the 
iKtaliio  WM  bftd,  allowed  the  plwntiff  to  amend  on  paTment 
«  Mt^  ind  gtTe  him  leave  to  den^ur  apecially  to  the  plea  («). 
Tkc  C<nrt  faave  lefosed  leave  to  amend  after  ailment  bo  a 
^ioiiluiaw  i«N  action  {/),  in  an  action  agamrt bail  (ff), 
ai'Mi  bud  action  (A  ),  and  to  a  defendant  after  the  pluntiff 
U)Mtitnal(i),  and  after  argument  of  a«econd  demurrer  to 
tliiBDcplMJiiig  (^).  An  amendment  of  a  plea  has  been  al- 
IxkJ  tns  after  judgment  on  demorrer,  tbaugh  this  aeema  an 
f^n^trntU).  If  then  be  iaenea  in  law  ana  in  ftct,and  the 
■(IbW  tried  first,  and  contingent  damages  mm  iwi  il  as  to  the 

' ^  the  Court,  it  aeeme,  will  not  allow  either  of  an 

eat,  or  of  the  demorrer  being  withdrawn  (et). 

JtifuM.'] — /n  lA«  eveniitff  of  the  dt^  of,  and  after  tht  argik'  Judfrnoi. 
■■>i  eitom/roa  oiu  of  the  MaMert  a  peremptory  rale,  "  Hat 
Hmu  be  e»lertd  for  tJte  piainttf  or  defendant,"  lu  the  eoM 
^it[n).  Serve  a  eopjl  thereof  on  the  oppoeite  attomejf  or  agetU. 
^jwnent  for  the  plaintiff  upon  demurrer  is  ioterlocutorj  or  rmpiiiuu 
Uiia  the  same  manner  and  m  the  same  caaea  as  a  judgment 
^^Aolt  (a).  If  interlocatory,  j>roeeE(itoeMcHM>oitriml  of 
*1''j,ar  to haveprinehal <itidititereit  eoa^atei hji  the  Matter, 
""  liieji  to  the  nattura  of  the  eatt,  and  ngnfinaljtidqmeni,  mid  Utt 
t^t>tU,(udirected,po*t,eSO.  If  ^oti.tim  it  »ilh  the  Matter, 
1  iinritd,  pott  8BO,  for  vhirh  the  rule  a&ne  menUoned  miU  be 
iiiMioritji.  As  to  the  judgment  for  plaintiff  on  a  demurrer 
It  iplM  in  abBl«ment,  see  ante,  H20  (o>.  If,  beaideH  the  inue 
■  l*w  on  the  demurrer,  there  are  issues  in  fact,  and  judgment 
Mlic«ii  giren  for  the  plaintiff  on  the  former,  then  this  judg- 
■Bd  ia  interlocutory,  and  plaintiff  ahonld  proceed  to  a  tnal  of 


ftW.tU:    B)BpN.C.WI.S.C.  SitlHrmur.aitH, 

IS.  a  it.  a    VI.  99:    OiUoKi  T.   JHMtnn,  7 

!•)  W*hA^  v.  Snrior.  7  M.  *  W.  M*. 
And  n  SteMiu  V.  Hidian,  9  Ld.  Rsym. 

B.  &c.«m.  ■      ma     , 

l»l*ul*  I.  Mr**.,  S...  117. 

{»,  Mi>U<V.KWr.lH.bl.3?:   Pl.Rtg. 


llBf.  N.  C.  74(1.  S.  C.   ii«  per  I> 
J..  Bi-anuA  v.  RiAeru,  luiini. 
J.I  RMm^  *.   RwlV.  iBarr, 
dn  V.  nW",  4  Bh1(.  N.  C.  ao: 
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Paet  I.     the  issues  in  &ct  (o),and  to  inquireof  the  damajges  upon  the  issue 

in  law  (o).  But  if  the  issue  in  fact  to  be  tried  do  not  go  to  that 

part  of  the  cause  of  action  as  to  which  the  judgment  has  been 
given  on  the  demurrer,  and  the  plaintiflF  be  content  to  take 
dmnages  upon  the  judgment  on  demurrer  only,  he  may  execute 
a  writ  of  inquiry  as  to  that  judgment,  or,  in  the  case  of  a  bill 
of  exchange  or  the  like,  may  hare  it  referred  to  the  Master,  and 
he  may  enter  a  nolle  prosequi  as  to  the  issues  in  fact  (  0).  And 
even  if  the  issues  in  fact  do  ^  to  the  whole  or  to  tnat  part 
of  the  cause  of  action  as  to  which  the  judgment  has  been  given 
on  the  demurrer,  the  plaintiff  may  enter  a  nol,  proe.  to  the 
whole  action,  except  as  to  the  costs  to  which  he  is  entitled  on 
the  judgment  on  the  demurrer  {q\ ;  or  he  may  obtain  the  usual 
side-bar  rule  to  discontinue,  and  ne  would  still  be  entitled  to 
those  costs  (r). 
For  defend-  If  the  judgment  ona  single  issue  be  for  thedefendant,  it  is  afinal 
■"*•  }VL^^meoi^nilcapkUperhre9e{$),  If  a  defendant  plead  seve- 

ral pleas  to  the  same,  or  several,  counts  of  a  declaration,  and  the 
plamtiff  demur  to  some  of  the  pleas,  and  take  issue  upon  others, 
if  the  defendant  succeed  upon  any  of  the  pleas  demurr^  to,  and 
that  plea  be  an  answer  to  the  whole  action,  the  plaintiff  shall 
not  have  judgment  upon  the  issues  in  fact,  should  they  be  found 
for  him  (^),  but  the  only  judgment  that  shall  be  entered  is  list 
capiat  per  hreve.    Where  the  defendant  obtains  judgment  on 
one  of  several  pleas  going  to  the  whole  cause  of  action,  the 
Court  will  idlow  him  to  strike  out  the  other  pleas  on  paying  the 
costs  of  the  issues  joined  on  them.    Where  judgment  liad  been 
given  for  the  defendant  on  an  argument  on  demurrer,  and  the 
plaintLBT  brought  a  writ  of  error,  me  Court,  by  consent  of  the  de- 
fendant (u\y  ordered  issues  in  fact,  which  were  upon  the  record, 
to  be  strucK  out,  with  liberty  to  replace  them,  in  order  that  the 
judgment  of  the  Court  of  error  might  be  obtained  before  they 
were  tried  (u). 

Costs.  CogU,"] — By  stat.  8  4r  0  ^.  3,  c.  11, 9.  2,  if  either  plaintiff  or 

defendant  have  judgment  upon  demurrer,  he  shall  be  entitled 
to  costs,  and  may  have  execution  for  the  same  by  ca,  sa,y  fieri 
facias^  or  eleoU.  This  statute,  however,  did  not  extend  to  de- 
murrers in  aoatement,  nor  to  actions  where  the  plaintiff  would 
not  be  entitled  to  damages  if  he  had  a  verdict  {x)  ;  but  now,  by 
the  3  4r  4  W.^yC,  42,  8.  34,  ^*  where  judgment  shall  be  given 
either  for  or  against  a  plaintiff  or  demandant,  or  for  or  against 
a  defendant  or  tenant,  upon  any  demurrer  joined  in  any  action 
whatever,  the  party  in  whose  favour  such  Judgment  shall  be 
given  shall  also  have  judgment  to  recover  his  costs  in  that  be- 
half." It  would  seem  that  this  enactment  renders  it  compul- 
sory on  the  Court,  in  all  cases,  to  give  costs  to  the  jputy  who 
succeeds  in  obtaining  a  judgment  on  a  demurrer.  The  plain- 
to)  See  GrMory  v.  Iktke  of  BrutuuHek,  U  Law  J.,  N.  S.,  Exch.,  44. 
8  Jur.  148.  M.  To  C.  P.  («)  See  the  fonn.  Chit  Forms,  996. 

(p )  1  Saund.  109,  o.  (1).   And eeenMi*       {t)  1  Saond.  80,  n.  (1 ).    Yotmg  t.  BMt. 
Ifw  ▼.  Lngton,  1  Str.  533:  Anm,,  1  Salk.    3  Dowl.  804. 
SlOl  flfile,  831 }  jMMe.  910.    See  the  form,       («)  BeOcham  T.  Knight,  7  Scott,  S4ft  7 


Chit.  Forms,  999.  &c  See  the  form  of  the  Dowl.  4m,  8.  C;  and  see  Car^em  ▼.  The 

Jarr  prooeM,  where  there  are  knm  hi  ^ct  Oenent  Cemetenf  Company,  7  Soott,  348; 

and  in  law.  Chit.  Forme,  74.  7  DowL  4S5,  8.  C 

fq)  WWiamt  ▼.  Vin-,  Q.  B..  E.  T..  1840.  {»)  HuUock,  14S. 

(r)  See  Jlasror*  4e.  (tf  JfoedeiMrf  ▼.  Gw, 
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tf 'Wild,  as  we  hare  just  seen,  be  entitled  to  them  on  such  a   c«a>.  m. 

JQ^B^  even  though  he  afterwards  entered  a  nol^prat,,  except 

iitptbe  costs  (jf)  ;  or  thooffh  he  obtained  the  usual  side-bar 

nk  to  disoontiiuie  («) ;  or  tnongh  in  an  action  of  trespass^  or 

a  the  case,  he  recoTered  in  a  writ  of  inquiry,  executed  on  the 

ji^iieit,  leas  than  409.  damages,  and  there  was  no  certifi- 

oieof  the  sheriff  under  the  3  <Sir  4  Fiet.  e.  24,  «.  2,  as  that 

sttate  does  not  apply  to  judfi:ments  upon  demurrer  or  inquiries 

<a  tiieai  (a).  Alao,  if  thm  be  issues  in  law  and  in  fact,  and  the 

^Btiff  obtained  jud^ent  on  the  former,  he  would  also,  it 

aiffiehfnded,  be  entitled  to  the  costs  of  tl^  judgment  on  the 

wirftr,  Boiwithstaxiding  he  afterwards  wholly  £uled  at  the 

tzal  of  iMBcs  in  £act.  In  such  a  case  the  plaintiff  is  not  entitled 

to  cikT  op  judgment  for  the  costs  until  after  the  trial  of  the 

ii^  IB  fret,  for  if  the  defendant  should  succeed  on  these  issues, 

be  wpold  be  entitled  to  set  off  the  costs  of  them  against  the  costs 

<if  tbe.^%ment  on  the  demurrer  (b), 

ftinriiw.] — ^The  execution  is  the  «ame  as  in  other  cases.       ExMutioD. 


^  WSaama  w.  Vtmm,  mptm.  {h)  Bmdm  ▼.  WIHMr,  7  I>ovl.  788.    In 

m  Vm  Mmnr,  Ac.  «r  Maede^leH  t.  th«t  CMe it  wm  h«ld  that  tha  withdrawal 

Gb,  14  Lav  J.,  N.  S^  Ezeh.,  44.  oTa  Juror  was  not  a  sufficient  decisioQ  of 

m  IM**  V.  AK^  13  X^w  J^  N.  S.,  the  ianies. 
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CHAPTER  IV. 


PBOCKSDINGS  UPOK  NUL  TISL  RBOORD. 


Paet  I. 


Demand  of 
term  and 
number  of 
the  roll. 


Rule  (o  pro- 
duce the  re- 
cord. 


1.  When  m  Record  qf  the  eome 
Gmriie  pleaded, 
leeue,  Sfc.t  838. 
TVial,  839. 
Amendment,  840. 
Judgment,  8fe.,  840. 
Coits,  841. 
Bjrecution,  841. 


2.  When  •  record  qf  emotker 

Court  iepiemded, 
Plem  t^Judgwteni  reemftred 

in  another  Courts  841. 
Jeeue  and  Proceedm§9  ke^ 

fore  Trial,  841. 
Certiorari,  842. 
Trial  and  euhnefueni  Pr^» 

eeedin^,  843. 


iHue,  form 
of,  &c. 


1.  When  a  Record  of  the  same  Court  UpleadedU 

IstuBy  <Sfc.] — On  a  record  of  the  same  court  being  pleaded, 
when  the  plaintiff  replies  nul  tiel  record,  or  when  he  replies  to 
a  plea  of  nul  tiel  record,  he  concludes  his  replication  that  the 
record  may  be  inspected ;  and  a  dav  in  court  is  accordingly  given 
to  the  parties  for  that  purpose  (a).  As  this  completes  the  plead- 
ings, you  may  make  up  the  issue  and  deliver  it  as  in  oraimeay 
cases  (b).  It  is  the  same  in  form  as  in  an  issue  triable  by  the 
country,  excepting  the  conclusion  (c).  Enter  the  issue  Oft  a 
roll ;  carry  in  your  roll  and  docket  your  entry » 

The  plaintiff,  however,  when  the  defendant  pleads  a  record  of 
the  same  court,  instead  of  replying  nul  tiel  record^  may  demumd 
of  the  defendant  a  note  in  writing  of  the  term  or  dcUe  and  number 
of  the  roll  whereon  such  judgment  or  matter  of  record  is  enteredj  «d 
matter  of  record  is  entered  orfUedy  or^  in  default  thereof^  ^^ptem 
is  not  to  be  receivedy  and  the  plaintiff  may  sign  judgment  (d).  d^ 
this  cannot  be  done  when  the  defendant  pleads  a  record  of 
other  court;  and  as  to  which,  see  posty  841. 

Where  the  plaintiff  replies  nu/  tiel  record,  and  the  defani 
has  to  produce  the  record,  he  should,  in  the  Queen's  Bench 
Exchequer,  obtain  from  one  cfthe  Masters  a  rule  to  produce 
recordy  usually  on  the  back  of  the  issue  (e);   enter  it  with  k 
and  serve  a  copy  of  it  on  the  defendants  attorn^  or  agent.     It 


(a)  See  the  form.  Chit.  Forms.  301 .  302. 

\h)  R.H.,4W.4.r.5,anr0.VoLl,p.S81. 
It  has  been  held  in  the  Commnn  Pleas, 
that,  as  the  ivue  \*  complete  by  the  prayer 
of  the  inspection  of  the  rrcorri,  though 
the  defendant  demur  to  the  replication, 
the  plaintifl'may,  nevertheless,  sign  judg- 
ment no  the  production  of  the  rrcoid  on 
the  given  day.  See  Tiiipinff  v.  Johtutm,  2 
B.  4i  P.  302 :  Jaekmm  v.  Widtm,  2  Marsh. 
354:  7  Taunu  30.  S.  a 

(e)  See  the  form,  Chit  Forms,  303. 

(d)  R.T.,6&6  0.8,Q.B.;  Tidd,9tli 


ed.,  742:  TfteoboM  ▼.  Umg.  1  Ld.  Rai 

347:  Holt,  U7.  &  C:  Cremer  v. 

Id.  69l)t  12  Mod.  .350.  S.  C:  WUmn  ▼. 

/roldfdy,  2  Mod.  1179:  HmtUr  v. 

2 Sir.  823;  1  Saund.92.  n.  (3i. 

of  demand.  Chit.  Forms.  303. 

(e\  See  the  form.  Chit  Forms, 
Btgtike  V.  Ormvitte,  8  DowL  MS: 
hume  V.  Toi^/or.  9  M.  &  W.  43;  1 
N.  S.,  349,  S.  C  A  notke  by  plaintiff' 
defendant  to  produce  the  record  «o«ld 
irr^ular  in  tncaeeourts.    (Ibu) 


JMUtt 

»fm4^nU.    In  the  Common  Pleu  it  mmu  lujflcient  to    c»*f.  it. 
muMlietim  tie  de^iAuifi  atlont^  oragmt  nywrtiif  A*h 
*tnimAttmird{/'\!afoat-4af^ttatieeito^Uimgiee.    But 
ifi  lif  ii  DUDed  in  the  iMae  for  the  defendant's  production 
tf  At  Kttfd,  no  farther  motiee  la  produce  the  record  U  ne- 

win  tlw  pUntiff  replies  to  ■  plcA  of  mi/  tUl  record,  and  the  vta^a  vi 
[JBliffhMtoprodnoe  tiie  record,  he  miut.  In  the  Q,Deen'e  *'^"'"' 
Ebek  nd  EufaeqiMr,  otM  a  miKmv  m  vrituy  to  tA«  (i«/mc{- 
Widera^ortywrtfifat  A«  «nO  «w{hm  Aon  ftUdi^MmWi* 
•MMM'(f).    In  the  Commtm  Pleaa  M  obtabu  a  n^  fir 


miiiiritilftheCotrtaKdMtbifaitiry,aHdmiiMbepnted 
^"(^nteiM  o^(i«  nmni  Uieff.  Lit  t/te  parlf  wlo  lia*  ta 
fnkaAi  nterabttpeai  U  al  lit  7V«tuiay,  tmd  deiut  tkal  it 
■fit  iOund  to  tie  MaMtr  and  bnmgit  into  owrf,  ttoini  tit 
•Vfrtiimd  if  tie  mtiet  or  ntb  oAom  •mnImmmI.  X«(  Us 
n4Mtittjm^m«mtiiutniclcomtettowior»forHj  <mdtit 
W^r*^,ifie  eontatilfWOtautmeteomueltoiippoMtit 
Mm.  (h  lit  motion  few^  minJ^  tie  Master  wiU  cBrt^ 
^^HmnnrdiMin  eomrtor  net.  ^  tie  record  be  not  pro- 
^  ^yprodneed  amdfimmd  not  to  maintain  rt<  iuna,  >"(?- 
■*  f^ftOmre  «f  record  it  given  for  tie  oppotUe  par^  (A), 
f'm  ridgmmt  tkat  tie  par^  hath  peHeeted  lie  record  leilt 
1*^  fir  tie  party  toio  pleaded  it.  If  the  Master  certifiea 
*>hH  Io  be  correct,  the  party  arening  the  reoord  b  en- 
■U  to  jnitemant,  althongh  caneeUaUons  appear  on  it  (*). 
Bit  lifta^t  begins  bv  taking  a  preliminur  objecUon,  he 
"■fidedtorepljrinthesamevayasatJViMPHMU}.  Upon 
•  fai  in  abatement  of  another  aeuon  pending  in  another  oonrt 
«A>  MM  caose,  condadinK  with  a  ^r«H(  poM  jwrnMnliMi, 
■■■fidaat  to  eeUkfy  ibe  plea,  if  a  record  of  a  writ  be  pro- 
*"'(1).  Ifthera  be  a  inaicTialTarianoe  between  the  record 
■B  Md  ths  record  pleaded,  the  opposite  party  will  be  en- 
■at  lo  judgment  of  milun  at  the  record  (/) ;  but  the  Court 
yi.Jt  N«ma^  ^«Tent  this  by  allowing  the  variance  to  be 
^U(h).  O a  record  be  prodnoed  which oiwht  not  to  be,  Quahim 
!**wnn  will  be  to  Wply  to  tne  Court  from  which  the  record  and  imp 
■Hwd,  to  qnakh  the  roll  (a).  Where  the  plaintiff  issued  S^'" 
|H«tit^  one  oat  of  the  Common  Pleas,  which  was  never 
■M^aad  the  other  ont  of  the  Exchequer,  on  which  he  prtn 


840 
Part  i. 


Amendment. 


Nul  iid  lUoor^^Proeeedimgt  cm* 

ceeded  to  declare ;  and  the  defendant  pleaded  to  the  action  in 
the  Exchequer,  another  action  pending  for  the  same  cause  in 
the  Common  Pleas;  the  plaintiff  repfied  nul  Ud  recordy  and 
served  the  defendant  with  a  rule  to  produce  the  record  ;  and 
the  defendant  having  made  up  a  roll  from  the  prvsdpe  on  the 
file  of  the  Common  Pleas,  that  Court  ordered  it  to  he  cancelled 
with  costs  (a). 

Amendmma^ — As  to  allowing  an  amendment  of  a  TBiianoe  at 
the  trial,  see  Vol.  1,  pp.  388, 891. 

When,  in  consequence  of  a  yariance,  the  defendant  is  entitled 
to  judgment  of  fitilure  of  record,  the  Court  wiU,  in  some  cases, 
on  a  special  application  for  that  purpose,  give  the  plaintiff  leave 
to  amend,  even  after  judgment.     Thus,  an  amendment  has 
been  allowed  after  judgment  of  £ulure  of  record,  where,  in  an , 
action  on  a  judgment^  the  declaration  stated  it  to  have  Wnre-  ^ 
covered  in  a  tenn  di£rerent  from  that  which  i^peared  on  the  re-  ^ 
cord,  and  that  it  was  asainst  one  defendant  oiuj,  where  it  was 
against  more  than  one  (p).    Also,  where  in  debt,  on  a  reoMiii- 
sance  of  bul,  the  dechmtion  stated  it  to  have  been  enteNd  mto  , 
in  an  action  of  debt,  and,  on  trial  by  the  record,  it  appeared  to 
have  been  in  an  action  of  assumpsit  (q). 

Judgment,        Judffmmt^  ^.] — Judgment  for  the  plaintiff  is  interlocutory 
^c.  or  final  in  the  same  manner,  and  in  the  same  casea^  as  judg- 

For  piAintiff  ment  upon  demurrer  or  default  (r ).  If  interlocutory,  nuuke  «• 
incipitur  on  plain  fopsr^  and  take  it  to  the  Master^  <X5  dirseted 
jfostfSBOf  and  he  Will  sipn  judgment.  Then^  if  there  be  no  ether 
issue  to  he  tried^  proceed  to  sue  out  and  execute  a  writ  qfittquiry, 
or  haw  principal  andinterest  computed  hy  the  Master^  aeeowding 
to  the  nature  of  the  case,  and  sign  final  judgment^  as  directed  pott, 
890,900,910,<9^c.  («)  IntheQueen^sSenehorExohequeritumt 
necessary  tohaicearukhrforeinterloeutory  judgment  oanbeeigue^ 
J(f  there  be  other  issues  to  be  tried  iy  a  jury,  proceed  to  the  trial 
of  them  accordinaly  ;  and  the  jwy  who  try  the  issues  wiU  assess 
we  damages  on  the  interlocutory  judgment,  li  the  judgment  be 
final,  write  out  a  pracwe  of  a  rule  for  judgment  (jt)  on  adf 
of  paper,  and  take  ana  enter  it  wiA  the  jfasterj  and  in  m 
Coiunon  Pleas,  you  must  get  the  Master,  upon  the  eapirationef 
the  rule,  to  certify  on  the  Sack  of  it  that  no  cause  has  oeen  shttm. 
The  rule  is  a  four-day  rule.  After  the  expiration  of  these  four 
dMfs,  make  aninoigiUur  on  plain  paper,  andtake  it  to  the  Master, 
mo  will  sign  the  judgment;  proceed  to  tax  the  costs  in  the  usual 
way,  and,  on  the  day  named  for  such  taxation,  take  thejudgtsent 
paper  to  the  Master,  who  will  tax  the  costs,  and  mark  them  on  tt(u). 
You  may  then  sue  out  execution.  Judgment  upon  a  r^lica- 
tion  of  nul  tiel  record  to  a  plea  in  abatement  is,  we  have  se^t 
(ante,  820),  not  final,  but  merely  a  respondeas  ouster. 


(o)  ITerb^f  r.  S^ggwv,  2  DowL  6fi9. 

(p)  RattaUyf.Slmttm,  1  H.BL4a  And 
MB  Feuf  ▼.  BttMnnuet  8  Ad.  St  E.  789: 
Csdltf  ▼.  Brewer,  11  M.  ft  W.  ill. 

(9)  Mrnikenbeek  ▼.  Btuhndtt  4  DowL 
ISD:  RMtaU  r.Strattm,  1  H.  Bl.  40.  See 
BkKkmore  v. nBmtmg»7T,  R. 447 •* and 
Fiiie  V.  TummtS,  7  Jur.  e97«  B.  C 


(H  Seeformsof  Judgment,  Chit.  rom». 
S06,  S07. 

(•)  See  JfoeeB  ▼.  Om^nm,  BU,  SiSd. 
381. 

It)  See  the  fbrm  of  the  iiieiiKMiMiM"'* 
ChiL  Form*,  30& 

(u)  AetothetaxatSonofooftiinfeBt* 

ml*  eeepert,  p«t  S»  cb.  SI. 
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^toeDt  for  the  defendant  u,  if  there  be  no  other  iflBne  to    cair.  it. 
itt wi  of  eoniMy  final ;  and  agned  at  above  direotedy  a  rule  pdrditedr 
^jsipamA  hariz^  been  prerionflljr  giT«n  («).  ant. 

Gitt.]— The  partj  in  whose  faTonr  judgment  is  given  isy  coito. 
■mily  entitled  to  eoets  as  on  a  trial  by  jur^.    HoweTer,  in 
at 00  tii4gBi6Bt  lecovend  by  plaintiff^  (in  wfaieh  thie  ime 
^BtB^  sriM),  the  plaintiff  wUl  not  be  entitled  to  eofti»im- 
wtbeumrtorajadgethaeof  shall  otherwise  order  («). 


^^naMa.]— The  exeeotion  is  the  same  as  in  ordinaiy  oases.  Sxacntioo. 

1  W]^  a  ReoH^  of  another  Ctmrt  ii  pleaded. 

,_f^¥  J^'djfmeKi  recovered  m  ameitker  Cburt.]]-— The  plea  of  pi«  or  jud«. 

ffiM»at  leeovered  in  another  conit  used  to  be  frequently  SSi^!!^ 
fi» diAiy,  when,  in  truth,  no  sach JndgmentVver  ex.  SSt^;;;^ 
bnerent  this,  the  role  of  A  7%  4  fF.  ^  r.  8,  requires, 
^  "where  a  defendant  shall  plead  a  plea  of  judgment  reco- 
^■•d  a  aDother  coart,  he  dbaU  m  the  niargin  of  such  pleastate 
■^  veof  sodi  judgment)  and  if  such  jufl^;nient  shaU  be  in  a  lur^taai 
f*vtof  lecwd,  the  number  of  the  roll  on  which  such  proceed-  ^St^&^Im 
;S>««  atoed,  if  any ;  and  in  default  of  his  so  doing,  the  %l^ 
^Hiff  iball  be  at  liberty  to  ngn  kidgment  as  for  want  of  a 
;  tod  in  case  the  same  be  fusely  stated  by  the  defendant, 
^mtiff,  on  producing  a  certificate  from  the  proper  officer, 
*|am  hftfing  the  custody  of  the  records  or  {nroceedings  of 
yypt  where  such  judgment  is  alleged  to  hays  been  reoo- 
y>tf»at  Uiere  is  no  swi  record  or  entry  of  a  judgment  as 
Maitated,  ahall  be  at  liberty  to  sign  judgment  as  ror  want 
^PKby  leave  of  ihe  Court  or  a  jiSge^'  (y).    Thisrmkim- 
g  wJjr  to  a  plea  of  judgment  reoorered,  strictly  so  called; 
•x  J  .       »    ,        1      *^  executor  of  judg*- 


t 


"^m  it  does  not  vmy  to  a  plea  by  an  executo 
y*  wcovcred  against  we  testat<«,  whereby  the  assets  are 
rJl^id  («) ;  nor  to  a  plea,  that  the  debt  for  which  the  action 
i^jy*°gfat  was  set  off  in  an  action  brought  by  the  defendant 
2»the  plaintiff,  in  whidi  action  the  defendant  obtained  a 
Sw;Jg).  WhsEre  the  defendant  pleaded  a  plea,  to  which  the 
Ww'tiffebjected  this  rule  applied,  without  complying  with  the 
2^2^!^^  ruk,and  also  a  pkaof  set-K>ff,  jPotIil  B^  held  that 
|9™^0  l>y  takii^  out  a  summons  for  particulars  of  defend- 
^MUoi^  had  admitted  that  the  only  questioii  between  him 
^usdefaidattt  related  to  that  set-off,  and,  therefore,  Uiat  he 
ggyircd  his  objection  (ft).    It  seems  doubtful  whether  the  Produdng  at 
*S^  may  produce  at  the  triaL  in  support  of  his  plea,  ^/J)*^' 
^JTS*'"^^  of^a  different  dato  or  roll  than  that  mentioned  in  SSs^t  rou. 
*•*«««  of  tiie  plea  (c). 

^""^^^Proeeedmge  before  TriaL"] — The  issue  is  made  up  i«ue. 

M  S^^"*^  ^^^^^  Forms,  905, 906L  («)  BnkmtMr  ▼.  Mmgn,  9  H.  &  W. 

%jLkSL^  ^J^  a.  4.    9w  ftmher.  ■•  111 ;  1  DowL,  N.  $.,  SfS,  nom.  Brokm- 

rbX-WtZ^SL  Mn^.  Morgan. 

fC^'^'^^intmiiaaatiltiitllnotm,  {b)  BnkmtMrr,  Mmgmr.tt^rm. 

MsS^^-  (e)  See  per  Pattmm,  J..  Few  t.  Badt- 

M  cT**/- A^3  Dovl.  140;  1  Blng.  hotm,  8  Ad.  ft  E. 794:  RattaUr,  Stratton, 
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paiwi.  and  deliyered  as  in  ordinaiy  cases  (d).  Yon  cannot,  in  this 
case,  demand  a  note  in  writing  of  thid  term  and  number  of  the 
roll,  &c.y  as  mentioned  atUe^  838 ;  but  yon  must  reply  nml  tki 
record,  and  so  proceed  to  trial. 
How  proved.  The  israe  in  this  case,  where  the  record  of  another  oonrt  is 
pleaded,  must  be  tried  by  the  Conrt  and  not  by  a  jury,  and 
must  be  prored  by  the  production  of  a  transcript  or  exempli- 
fication of  the  record  in  open  court. 

The  only  way  of  bringmg  in  this  transcript  or  exemplifica- 
tion is  by  writ  of  certiorari  («).  This  writ  must  be  sued  out 
bv  the  party  who  has  to  pioauoe  the  record,  directed  to  the 
chief  justice,  judge,  or  officer  of  the  court  below,  in  whoee  cua- 
tod^the  record  is  supposed  to  be  {f).  If  it  be  the  record  of  an 
wfiricr  eomi^  it  may  he  sued  out  either  in  the  court  in  which 
the  action  is  pending  or  with  the  cursitor ;  if  the  latter,  it  is 
an  original  wnt,  tested  in  or  out  of  term,  returnable  on  a  gene- 
ral return  day,  and  made  out  by  the  cursitor,  4ipon  ^ou  lur- 
nishing^  him  with  a  praeipe.  If  sued  out  in  the  court  m  which 
the  action  is  pending,  it  is  a  judicial  writ,  tested  in  the  name 
of  the  Chief  Justice  or  Chief  Baron  on  some  day  in  term,  sad 
returnable  on  a  dayoertain  in  term,  and  signed  and  sealed  at  in 
ordinaiy  cases.  It  is  sufficient  to  return  the  tenor  of  the  re- 
cord upon  this  writ,  without  certifying  the  record  itself  (^). 
But  if  the  record  be  the  record  of  a  ti^psHbr  eomi^  as,  for  in- 
stance, if  the  action  be  in  the  Common  Pleas,  and  the  record 
be  one  of  the  Queen's  Bench,  yon  must  first  sue  out,  with  the 
cursitor,  a  eertiorariy  directed  to  the  Chief  Justice  of  the  Queen's 
Bench,  retuniable  in  Chancery ;  and«  upon  the  record  being 
certified  into  that  court  (A^,  an  exemplification  or  transcript  m 
it,  under  the  seal  of  the  Chancellor,  will  be  sent  by  miUmuB 
(sued  out  with  the  curntor)  into  the  court  in  which  the  action 
Is  pending,  to  be  produced  upon  the  day  given  ^t ).  If  the  ac- 
tion be  in  the  Queen's  Bench,  and  the  record  be  m  the  Common 
Pleas  or  Exchequ^  it  seems  that  jrou  may  proceed  either  by 
cerHarari  out  of  Chancery,  and  mUimmi  thereon,  or  by  cer- 
iiarari  firom  the  Queen's  Bench  in  the  first  instance  (it). 

An  action  being  brought  in  the  Exchequer  asainst  a  party 
and  his  attorney.  fi>r  causing  the  plaintiflrs  goods  to  be  tak^ 
in  execution  under  a  JL/a^  upon  a  judgment  in  the  Common 
Pleas,  which  a  jud^  at  chMnbers  afterwards  ordered  to  be  set 
aside  for  irregularity,  the  ddendants  pleaded  a  jusUficatioft 
under  the  judgment ;  the  plaintiff  replied  nti/  tiei  record;  a  day 
was  giyen  to  produce  the  record,  and  the  plaintiff  in  the  suit  in 
the  Common  Pleas  ruled  to  carry  in  the  roU;  his  attomeT, 
howeyer,  delayed  it  until  the  day  before  that  appointed  fi>rioe 
trial  by  the  record  in  the  Court  of  Exchequer,  and  then  canned 
it  in  without  a  suggestion  that  the  judgment  nad  been  set  asid^ 
and  in  that  state  caused  the  transcript  to  be  returned  under  a 
writ  of  certiorari  into  the  Court  ot  Exchequer.    The  Court 

(d)  8m  Nmcbmp  ▼.  Slntdwidc,  Banm,  99S:  OOb.  Exacutkn*  14S.                .^ 

SS6.    Sm  the focms.  Chit Formf, 903, 4fih  (A)  Seethe Ibniv Chit Fono%S09(--V& 

(•)  Hewtm ▼.  Btownj2Bun.  1094.  (<)  SmJMtmttr, Lm,  Cio. Cer. IV* . 

\f)  See  the  fbrm  ot  it.  Chit.  Foniu»  (*)  Seethe fonD,ChitFonni,SUi>i* 

(f)  HewMeiiw  ▼.  Lmmthir§,  3  Selk. 
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ef  CoBmon  Pleas  quashed  the  judgmenL  with  ooata  to  be  paid    c«Ar.  tv. 
^iim  plaintiff  in  the  action  in  the  Common  Pleaa»  or  hiB ~ — '" 

-       (0. 


Trial  amd  mAmg[umU  PnweMlM^.I— Giye  notioe  of  yonp  Trtaiaid 
isiBgbig  in  the  reeord,  or  rule  the  other  part/  to  bring  it  in.  •gggs?" 
aithe  eaee  mmj  require,  and  proceed  to  triaL  jadcmenL  &c^  i««M«dtari. 
Mdixected ante, 838,  839.  ^^ 


9i  JftMa T.  Jl>iii6Mw,4Soott,  y. B., mL   SmmHI$»ZSlk 
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I%e  Coffnovit,^ — ^Where  the  defendant  has  no  defence  to  the 
action,  it  b  not  nnusaal  for  him,  instead  of  prooeedine  to  trials 
or  of  allowing  judgment  to  pass  against  him  hy  deftLalt,  to  ^re 
the  plaintiff  a  cognovit  or  written  confession  of  the  action, 
nsnaily  upon  condition  that  he  shall  he  allowed  a  certain  time 
for  the  payment  of  the  debt  or  damages,  the  amount  of  such 
debt  or  damages  being,  in  general,  first  ascertained  and  agreed 
upon.  It  may  be  of  part  of  the  cause  of  action  only,  in  which 
case  the  plaintiff  can  only  sign  judgment  for  the  part  con- 
fessed, and  proceed  in  the  action  as  to  the  residue  (a). 

A  coffnovit  is  supposed  to  be  g^yen  by  the  defendant  in  court, 
and  it  impliedly  authorizes  the  plmntiff 's  attorney  to  do  erei^- 
thing  necessary  for  proceeding  with  the  action  in  order  to  obtain 
judgment,  and,  consequently,  to  enter  an  appearance,  if 


(a)  1  SeDoQ.  979;  Tldd,  9lh  td.*  fiSO. 
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■rf(i).   It  maj  be  given  at  any  time  after  the  procew  is  wed    Cma9,  t. 
mi{()jBd€fakMoire  it  is  served  (cf  ),a&d  eren  after  four  months  ^^  ,tiitnMp 
hn  ttipnd  from  its  leife  (e).    It  may  be  given  before  dedar-  otynmS^ 
tfn(/j;  bat  this  is  not  ray  usoal :  moreoTer,  if  the  defend-  ^"'tn^^^ 
■t  be  itrader,  and  sabject  to  the  bankrupt  laws,  an  execution 
vaiah  woold  come  within  the  meaning  of  the  108th  section 
«f  tie  fiiakropt  Act,  (6  0. 4»  c,  16)»  and,  probably,  be  una- 
fddbfe,  imkflB  the  coffmovit  were  giren  a/ter  decmration,  as 
nfnnd  bj the  1  W.4^4x7f  9.7  (^).     if  giren  after  plea 
pWed,  it  usually  oontahis  an  agreement  to  wiUidiaw  the 
pin;  ii  which  case  it  is  termed  a  cognovit  ttetionem  rMtd 
n^im^  Irom  the  farm  of  the  entry  of  it  upon  the  rdl  (A); 
W|iitfnnicb  as  Uiere  is  now  no  entry  on  the  roll  until  judg- 
bo^Hkods  uimeoeflBaiy  to  notice  m  the  cognavU  this  with- 
^wiiof^plea. 

If  tlie  action  be  against  two  or  more  defendantaL  the  oo^noei^  By  whom 
^^f^  beogoed  by  all,  to  warrant  a  judgment  against  them.  It  ^"^'^^^ 
dooU  fceoi  that  one  partner  caimot  bind  his  co-partner  bv  a 
?Pf^  whhout  his  consent ;  at  all  eventSy  after  a  partnership 
iiteil?ed,ene  of  the  partners  has  no  power  to  bind  the  other 
1^  gtfiiig  a  cogmovU  to  pay  costs  as  between  attorney  and 
w  (i).  WT^re  one  of  several  parties  signs  after  the  others^ 
vagnin^  relatee  back  to  the  time  of  their  signing  ^ky  It  will 
k  imlid  if  riven  by  an  inftmt  (0*  or  by  a  mamea  woman, 
ost  bdnga  sote  trader  in  London  (m).  It  may  be  doubtful  whe- 
as^ODot  the  1  4f  2  Viet,  c  110,  $.  9,  ipoit^^U),  an  execution 
^  tqyiwil  by  an  agent,  unless  in  the  presence  of  the  party, 
garnet:  that  enactment  evidently  supposes  the  presence 
«^  party  himeelf  at  the  time  of  the  execution. 

A»mmbed  liorm  of  eognocit  is.  in  general,  requisite  («).  ponnor.  and 


^wgnt,  however,  always  expressly  to  diew  the  terms  upon  Sj^on^^i^ 
*wa  it  u  given.  If  any  agreement  or  undentanding  be  en- 
(a«4  into,  contrary  to  the  express  terms  of  it,  the  Court  will 
J^  ia  general,  regard  such  agreement,  but  put  the  party  to 
Miemedy,  if^any,  by  acUen  (Jo).  In  some  cases,  however, 
uej  w31  set  aside  a  judgment  entered  up,  and  execution  issued 
^^contrarv  to  the  express  agreement  or  understandinffof  the 
^^  at  the  time  of^oonftssing  the  judpnent^).  Where 
^plamtiff,  <m  the  eve  of  trial,  accepted  mm  the  defiendant 
*'J^'^  for  s  certain  sum  pmble  at  a  future  day,  in  fhll 
^w;*  of  the  action,  and  the  Master,  on  taxing  costs,  allowed 
^  phuutiff  costs  previous  to  the  eo^Mnty  the  Court  refused 

.JMMMibMT.  i)a^,4M.  ftW.384:    10  Moore,  98D:  3  Bing.  101,  &  C. ;  i<(iaiiw 
'  I?t**  *•  C.  V.  BafOvrf,  1 C,  M.7*  R.  48:  Btekkam  ▼. 

JJMr  T.  /mMw, STrr. 4flB.  And    Kt^tgkt,  4 Btn»  N.  C.  9431    AAnned  fat 


8^ •8Pric9B,513l  oior.  1  SeoCU  N.  R..  075i 

Mil  I  III  T.Daer,affwi.  Dralw, 9  M. dt  W. 79.      _ 
tw  Tl.^'*^^  •«  SftMhr  V*  CWMmD,       (ft)  Pmmtr.  Tmnm,  1  DowL 300;  8  C. 

iM^«.« . ^  .   .  „   8TyT.18B,&C 

or  V.  Woodru0k,  «  DowL  166;  4 
.  600,  &  C:  Samduwm  v.  Aforr, 

> ^&^^^^SSl%vSX. mi  CtmlM    *  '(mrJMrtihanM ▼. Bhgmire, ff  M. di Selw. 
tM?£?**^M' ''^^^^'^''>''"*'''    73:  JTIJMV.  nDi«iaf,SB.ftP.  188. 


i  t  Moon,  488,  A  C   AndMo 


«^ &!*■■•  cut  Floniio, 309, 310.  {p)  DUIm^.anmm,tUod.Ut  Uatkm 

'^■■**i>«T.iMk^to^4Moow^P.    ▼.  Vomr,  8  W.  Blib  943:    Weodmmn  v. 


IL* *»  37fc  nTaam  Ikmmn  v.    Ai4l9a.B.,M^18S7t9Juriot.l,&a 
^^ tout  10^987:  moai  v.  Sott. 


846  Cognmi^  JudffmeiU  hy. 

P^**^ "'     to  admit  the  plaintiff's  affidavit,  stating  a  verbal  agreementi 
that  he  should  have  such  costs  in  case  the  defendant  made 
defiEiult  in  payment,  and  that  he  had  made   such  defiiult, 
and  made  tne  rule  for  the  disallowance  of  such  costs  abso- 
lute (q). 
Theooodition     By  statute  S  G.  4y  c.  39,  «.  4,  in  order  to  make  a  ooomont 
^l^S^^  which  is  to  be  filed  according  to  that  act  {potty  847)  avsllable 
Mine  paper,    against  creditors,  in  the  event  of  the  bankruptcy  of  the  defend- 
ant, if  the  same  be  given  subject  to  a  condition,  such  condition 
must  be  written  on  the  same  paper  or  parchment  on  which  the 
cognovit  is,  before  filing  it ;  otherwise  it  will  be  void  as  against 
the  assignees  (r)«    This  provision  is  extended  in  fftvour  of  the 
creditors  of  an  insolvent  debtor  by  the  1  ^f  2  Vkt*  c.  I10,f. 
60  (f ),  and  in  fiivour  of  the  assignees  of  insolvent  petition- 
ers, under  the  7  <9^  8  Fiet.  c.  96,  by  the  20th  section  of  that 
act. 
Agreement  to     The  cogwmt  generally  contains  an  agreement  upon  the  part 
OTOT*iadidf  ^^  *^®  drfendant  that  no  writ  of  error  shall  be  DToaght,  nor 
fk.  bill  in  equity  filed,  nor  other  matter  or  thing  done  to  delay 

judgment  or  execution  (0;  &nd  if,  notwithstanding  thifl,t]^ 
defendant  does  bring  a  writ  of  error,  the  allowance  of  sach 
writ  is  no  tupenedeai  of  execution ;  for  a  writ  of  error  is  no 
wpersedeoi  wnere  it  appears  to  have  been  brought  for  delay  or 
aj^ainst  good  £uth  (u ).  It  was  made  a  question,  but  not  de- 
cided, in  a  recent  case,  whether  a  stipulation  that  the  defendant 
would  not  *'  bring  any  writ  of  error,  or  file  an v  bill  in  equity, 
or  obtain  any  summons  or  rule  of  court  to  set  aude  any  proceed- 
ings for  irregularity,  or  otherwise,"  is  a  legal  stipulation,  and 
can  be  enforced  («?).  It  would  seem  that  it  can  as  n^nst  the 
defendimt  (^),  though  not  as  against  his  personal  representa- 
tives (*). 
stamp  oQ.  The  cogfumt  may  be  written  upon  plain  paper,  if  it  contain 
no  terms  of  agreement,  to  the  amount  of  20^,  between  the 
parties ;  but  if  it  contain  such  terms,  as  if  it  be  conditioned 
for  the  payment  of  the  debt,  (to  the  amount  of  20/.  or  more), 
or  debt  and  costs,  (to  that  amount  or  more),  by  instalments  (a), 
or  for  the  postponement  of  the  day  of  paymen^  or  the  like, 
it  must  be  stamped  as  an  agreement  {h),  A  stipulation  not 
to  take  advantage  of  the  eognovU  being  given  before  declaration, 
does  not  render  a  stamp  necessary  (c).  The  want  of,  or  a  de- 
fect in,  the  stamp,  will  not  render  the  cogwmt  unavailable,  for 
a  proper  stamp  may  be  procured  on  payment  of  the  pensdty, 
(now  10/1),  and  this  even  after  a  rule  nisi  obtained,  or  summons 

(9)  iffMM.,  7  D.  ft  R.  37&  teellpwfBT.  SlraMNi,9SiiiiCli.a». 

(r)  See  Brnmm  ▼.  Dmki,  10  a  A  C.       («)  Bmt  v.  Otiiyta,  9  OowL  9BS:  f 
500:  Oram  T.  Gray,  1  Dowl.  300.  C.  &M.4S7.&CI    .<Me,  VoL  1,  pp.  483, 

(•)  See  Morrim  ▼.  JfelNR, «  B.&C.44S|    400. 
0  DowL  a  Hy.  flOS,  decldad  before  tlM       («)  WM>  v.  Tt^^,  1  D.  At  L.  OKt  U 
70.4,e.57.  LawJ.,N.S.,Q.B..M,&a 


(f)  But  thk  ttipulatioa  dnee  not,  it  (v)  Shmran  v.  MmnttmB*  1  D.  ft  L.  6»: 

•houM  leem,  oust  thetuperloe  oourta  of  13  Law  J^  N.  S.,  Q.  B.,  08,  &  C*  Ahm* 

their  luriadUbdoo.   (See  Wadt  ▼.  Ragtn,  ▼.  Struttm,  9  Smith.  65:  JArrte  r.Jmm» 

9  W.  Bla.  780:  KiU  v,  HtlHMtr,  1  Wib.  9B.ftC.949;  3  D.  ft  R.  Sns.  &  C*  fli»- 

190:  |MW(.  863).    And  lee  dill  tttpulatioa  eodktT.Kmv.S  Ad.ft  E.678. 


oommented  on  tn  the  ceie  of  Shaw  ▼.       (a)  See  Hmtk  v.ifc  Iwtfer,  9  A.  ft  K.38^ 
MarquUi^Wone$ler,  (4  Moo.  ft  P. 91;  8   Jfenn  ▼.  Auikihi  DowL 506. 


Blng.387,  &C.)  Itihouldieemfkomthat  (e)  ^fmet  ▼.  Hiir»  9  B.  ft  P.  150 : 

caML  that  it  would  not  deprive  the  de-  don  t.  Stvti^,  4  East,  186:  Jmf  v*  ^tr^,» 

liBDdaiit  of  taking  advantage  of  the  platai-  1  C.  ft  P.  5S9t  MmH^  ▼.  Haf,  9  DowL 

tiff  not  exeeutii^  a  writ  of  inquiry,  or  494. 

of  not  lyggcuing  hreachei  under  the  (6)  PiCaMm  ▼,  Hmm^,  9 1^  500^ 

8 ft 0  W. 3>  c.  11,  when mcewiry.  And  <^  Onm ▼. Ormft  1  vowLSW. 
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tika  oBt  to  aet  aside  a  judgment  entered  upon  it  (d) ;  though,    csAr.  i. 

a  flBh  a  caBety  the  Court  would  diaohirge  the  nue  without ' 

ali(e).   But  the  MaaterwiUnot^in  general, dlow  a  oo^Movir 
l»kifed,  unkaB  duly  8tamped« 

Bm  atM^}-By  aUt.  1^2  Fte^.  e.  110,  «.  9,  the  ec^  HomMm^ti. 
Mii  if  in  a  penonal  action,  is  required  to  he  executed  in  the 
jnaot  0^  and  to  he  attested  hy  an  attorney,  nominated  and 
ipeiBted  hy  the  party  executing  it,  and  who  should  subscrihe 
ttetttfifitioaaa  such  attorney.  This  enactment,  and  its  ap- 
f&itioii,  and  the  deciaiona  upon  it,  to^^ether  with  the  conse^ 

Km  of  non-oompliance  with  it,  ¥rill  be  found  hereafter, 
8S4),  while  trcMiting  of  warrants  of  attorney.  It  may  be 
aivdl  boe  to  remark,  howcTer,  that  a  copmmi^  if  not  wua 
^  attoted,  would  be  of  no  force  whatever^  and  the  plidntifF 
^opii  nooeed  in  the  cause  notwithstanding  it  was  giren. 
^iitat  inndidity  of  the  execution  arose  in  any  way  from 
ikar  Ms  attimiey'a  act,  then,  perhaps,  before  proceeding  it 
vviUbe  proper  to  require  the  defendant  tore-execute  the  coff^ 
•i'properiy, 

i^3ny^.] — By  a  rule  of  the  Court  of  Queen's  Bench  of  nk^oc 
B, T^i SfZ0,4t  (/),  no  judgment  can  be  signed  unon  anv 
y*i,  without  aacn  co^nosif  being  first  produced  to  tne  dert 
QCtbedodret,  (now  one  of  the  Makers),  and  after  taxation  of 
,&  enil^ filed  with  him  (^).  This  rule  is  acted  on,  in  practice, 
B  tke  other  courts.  There  are  also  statutory  proTisions  con- 
^ned  in  the  3  6^.  4,  c  39,  rendering  it  expedient  to  file  oq^- 
*|"Kf  and  warranta  of  attorney,  in  oraer  to  render  them  ojpera- 
VI  in  case  of  bankruptcy  or  insoWency,  but  which  wul  be 
fOi  more  conreniently  treated  of  in  the  next  Chiq^ter,  upon 
fl^pnaU  on  warrants  of  attorney. 

■jU^iiarf  on/) — ^If  the  cognacU  be  made  uncondiUonaUy,  the  jndgnMnt, 
fwiffmay  of  course  sign  judgement  and  sue  out  execution  JjjJ,^?**'^ 
^M  he  plenseo  (A) ;  though,  if  mur  terms  be  sufiered  to  elapse,  "Vwl 
^ittj,  perliaps,  be  necessary  to  give  a  term's  notice,  before 
"^>>ff  the  judffmoit,  of  plamtiflfs  intention  to  sign  it :  and 
j^fchat  period,  if  the  eoanooU  were  given  before  declaration, 
P™^  the  cause  would  be  deemed  altogether  out  of  court ; 
Bit  ndther  of  these  points  has  been  decided.  Judgment, 
<«  eoorse,  cannot  he  signed,  or  execution  sued  out,  contrary 
l^.the  terms  of  the  eo^umt  {%),  Under  a  cogwmty  by  which 
^fj^^greed  that  no  Judgment  is  to  be  agned  or  execution  issued 
J^tts  default  ma^  in  payment  of  a  certain  sum,  with  costs, 
»7  inrtalmenta,  the  plaintiff  may  sign  judgment  and  issue 
'^KCBtkm  for  the  whole  sum,  if  default  is  made  in  one  instal- 
^^  imlesB  there  be  clear  words  restraining  him  firom  so 
^^  (i).    Where  judgment  was  not  to  be  entered  up  untU 


l""*.«D»  &  d  Qmk§  V.  , 
£L  m:  am  ▼.  VMiMbMMt, 
'5»]^aii</l'>«fc«  Tyr.  MOt 
t  'l.***^!*  T. TPHii— w,  1 1> 


Tftunt.  174;  ▼.  LamrmM,  1  D.  &  L.  S19;  IS  Law  J., 

Jmm,  3  N.  S^  Q.  B^  346.  &C 

\,  Id.  40:  (A)  CWMf*  ▼.  IVmHn,  5  Biog.  1}  2  Moo. 

^  ^      .—^--mm  -  Tyr.  flOOi  A  P.  1,  S.  C. 

Ar***^  TTwHiiiMW,  1  DowL,  N.  (0  Ante,  84ff:  HaUm  v.  Young,  8  W. 

*j2^^  ^  fit  948:  Ptnvr,  J\tm«r,  8  Tyr.  f«L 

v^4B.aAld.M0u  U)AoMT.7VMiMifMDii,3Dowl.49:fltor. 

JP"*>  tlK  v^dity  of  a  Judgment  rtti  ▼.  Partbigtm,  SBtag.  N.  C.  487t  7 

^^«lihe«nidif]bg,aMLmriiiw  OowL447,&C 
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848  CognoKaUf  J^»d^m&U  If. 

paiitii.     thefiittlliearinffofaChanoeiysiu^itWBaheld^tiiAitiM^ahi- 

tiff  WM  not.  autnorised  to  ent^r  up  judgment  paidisg  an  «h 

peal  (Jk).     In  one  case  the  defendant  gafve  a  coffm^,  wherebf 
it  wad  stipulated  that  no  judgnyent  diould  be  entered  up,  unlen 
default  should  be  made  in  payment  of  the  debt,  with  interest 
and  costs,  on  the  0th  November;  and,  in  case  the  defandanimade 
de&ult  in  payment,  the  plaintiff  was  to  be  at  liberty  to  enter 
up  judgment  and  proceed  to  execution.    It  was  hda.  that  no 
de&ult  could  be  made  until  the  jdmntiff  had  furnished  the  de- 
fendant with  a  bill  of  the  oost8»  and  given  notice  of  taxation; 
and»  not  haying  done  so,  that  judgment  signed  on  the  10th 
Norember  was  urregular,  altheueh  uie  defendant  had  pud-  no 
part  of  either  the  dbbt  or  coata  (?)•    But^  had  there  been  a  sti*- 
pulation  for  paym^it  by  instalments^  it  seems  the  plaint^ 
might  hare  signed  judgment,  though  not  issued  eKeoutlo% 
without  taxation  (m);  and  in  either  ease  the  plaintiff  might,  u 
he  thought  fit  to  waiye  hb  oost^  ogtt  judgment  and  iasue  exe- 
cution for  the  debt,  onl^  first  g^ng  defendant  notice  of  sacft 
waiyer  (n).    If,  before  judgment  si^ed,  the  defendant  tender 
the  amount  of  tiie  eognovU  to  the  plamtiff  or  hb  attorney,  mf 
judgment  signed  aft^nvards  will  be  irregular,  unless  ihe  plain- 
tiff haye  made  a  subeequent  demand,  and  jMiyment  has  been 
reused (o).    It  seems  thai  parol  emence  is  inadmissible. to 
shew  that  a  cofftumtf  absolute  in^  its  terms,  was  given  upon  a 
condition  that  the  defendant  should  havethi^  months'  time(p). 
AittfdMth        Formerly  y  judgment  might  have  been  entered  up  afber  the 
of  parties,      death  of  the  plaintiff  or  defendant^  at  any  time  heme  the  iat 
day  of  the  t^rm  next  following  his  death,  as  a  judgment  tben 
rdated  to  the  first  day  ol  the  term  in  which,  (^  in  the 


tion  of  which,  it  was  signed  (a).    Now,  however,  as  judgments 

have  not,  since  the  rule  of  jH.  71, 4  JV»4,r.  3.  relation  to  the 

first  day  of  the  term,  but  to  the  day  on  which  tnev  are  actuiflly 

signed,  thb  cannot  be  done  (r).    If  judgment  has  not  been 

signed  in  the  lifetime  of  the  jplaintiff  or  defendant,  by  leason  of 

the  laches  of  the  former  («),  <a  if  the  money  payahle  on  the 

cognovit  did  not  become  due  until  after  the  aeath  of  one  of 

them  (<),  the  Court  will  not  allow  judgment  to  be  entered  up 

mmepro  tunc  («). 

fter  removal     <^  cogiMWt  having  been  given  in  an  action  brought  by  the 

ofpibi^       public  officer  of  a  banking  company,  under  the  7  G,  4,  c,  46,  by 

ttonbjr a*^  which  it  was  provided,  tlutt,  upon  default  in  payment  of  a  sum 

banking  com-  of  money,  the  plaintiff  shoula  be  at  liberty  to  enter  up  judg- 

'**"^'  ment  and  issue  execution,  it  was  held  to  be  sufficient   to 

authorize  signing  judgment  in  the  name  of  another  pubUc 

officer,  upon  a  suffgestion  being  entered  of  the  removal  of  the 

original  plaintiff  (vj. 

(Xr)  J«Mt  ▼. neynotd»,  3  Ner.  ft  M . 465;  ▼.  7V>mlK 5  Bing.  1|  SMoo.  &  P.  1.  S.C- 

1  A.^£.384k&C  SeeDwifiMrv.Ptti^  C3Mofo  ▼.  .<aitacay.  8  T- R.  857. 
«r,  3  B.  &  AdoL  34?.  (r)  Sae  Umik  ▼.  BrimdU^,  8  A.  ft  B. 

(0  HaoOi  V.  Buffer,  3  M.  ft  W.  64;  6  365;  4  Ner.  ft  M.  855:  LomMm  ▼.  Lard 


Dowl.  87,  &  C  And  laa  WUam  ▼.  NorCA-  Audtt^,  8 M. ft  W.  535;  5  DowL  006,  &a 

«m,  4  DowL  818.  nom.  Motrn  ;  anl9, 466. 

(m)  Banned  v.  ftufifyiaii,  5  Biog.  N.C.  («)  Lonnion  ▼.  hariAua^,  8  ICft  W. 

487:  7 Scott, oas;  7 DowU  447,  &C.  535. 

t-BoaOi  V.  Poriver,  ««(prv.  (I)  BkuMmm  v.  Chdrtek,  9  DowL  337. 

A>im.»  I  DowL  173.  (u)  At  to  when  the  Court  will  allow 

Woodman  ▼.  Ford,  Q.  B.,  M.,  1837;  8  Juognwnt  to  be  entared  up  name  pro  tmme 

t,  1,  &  C/ aiM,845w  ingeoeral,  •eeaiK»,460;  poff,  PL5>,cli.33L 

(9)  Biaekbmm  ▼.  GodHdt,  9  DowL  337:  (v)  Wttb  v.  Taylor,  I  DowL  ft  L.  676; 

^nifiMr  V.  Laf^maod,  7  T.  R.  80:  Cahtrt  13  Law  J.,  N.  S.»  Q.  B.,  94,  &  a 
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wkfldmiL'y-^lf  the  ddbodsnl  hM  noi appouPtd,  jo9l  nunt  Hovt^nad. 

kftnMuitmi.  there  is  BO  ooomIo*  MtoaUy  to  fi^ 
«rWm«wii(j?).    j^lfilWiirMfo/'<A#cogaoTit»tAeeop<f«re 
lAlift4fAiyiiii<lfalajiWcfec>wrtWiyy&>^^ 

^kttim  mmiy  ii  teewu,  iepivm^  atuitJU  eoiittaiei  a§  in  ctkmr 
Mai(cX  A  ewhr  <a  j^  the  jmdpmmt,  make  tm  imeipkmt  of 
UMvmim  m  pimk^  wmer,  (tlien  calM  <<the  jvdgmeiit 
Jf^ii))*  T§keUemimcmim^$9imeaftkeMmlmrt,md 
mmjfetkejmthmma,  mifUs  the  eo§moimU),  I/theeogno- 
^tfmm^fbmi mm  fmt  cuU^  Am  ^fwt  mgrn  wmr  Mmtrnd 
•fifk  de  €ogmmk  i»  the  $qme  way,  emqH  thai  tie  Meter 
temee^ftUmeimleoeUefeipimg  the  jmdgeeem^amdmmrke  them 
ei^jeipmmU  patper;  mtd  ii  iettet  neeeeemf  te  gim  notiee  ef 
tmkflkmiieeti(f).  If  tlie  eogiteffk  hate  been  giren  elter 
M^pMed,  tkeprieOee  ie/hrtMeSefmdatii(f)^etmeatteimm, 
MMvU  jmi  Miete  em  if  ike  Maetereyfer  tkepmpoee  ofwUk- 
^nemgtktplM{h):  amdtkeMaeter  mil aeeordmgk^ emter  the 
wi^  w  jwefiuiia  it^Aemm^  cf^  judgwrntt  paper^  amd  will 


&0eiimi  en^y^Afier  eipninf  jmlpmetO^  (whieh  fo  elwaye  a  ii«atkmoo. 
tHioBe^  unkM  the  mpMeU  it  in  aa  action  ibr  damages^  end 
tkmnaimmaywe^  ftx  the  amount  ef  them),  jroneuyolofMi 

S^u>emememmtio»^ifthetermeiftheeomcmtdonotpro* 
»;  ifldi  wTiB^  oeeortknptotMesetermU).  Where  the M^iM>eft 
i*fi*Bi  to  eesmpe  the  pavmentofaenmbyinstahnenisyandde- 
wUiaade^  the  defenduU  mtuff  it  eeenn^  be  charged  in  exe- 
citi«  Ibr  eaeh  of  theee  defiralte,  ea  they  are  made,  mthoatanr 
|>i««oftheCoiniorajadge(i)!.  If  the  judgment  be  not  final, 
heonequoBee  of  the  eegmvii  not  agreeing  upon  the  amount  of 

(48KV<iLUB.ie7.  (i»  See  R.  H.»  S  A  S  0. 4»  Q.  B^  S  B. 

Jh  Iheta  V.  ffeiiifft  1  D.  a  L.  1006;  ft  Aid.  dOD;  1  D.  ft  R.  471 ;  2  Chit  R«p. 

S]I.tW.77B,e.arMM,Vol.l,n.l67.  ^.    And  iceSSO.a,  cSO.a.  » 

q»iffw»«nce  moct  be  cnteted  before  (/)  &t0l0toy.  Lfwtwetoe, 2  DowL  MS. 

^iipimtigiiei;  the  plaintiff  caniloC  CO-  AaA  am  OotMtr  v,  Em»  8U.  k  Sc  319. 

»et«fttrwinli  mmi  pn  tmme.  (SeeVoLl.  (f)  R.  H.,  8  W.  4,  r.  100.    "  Where  the 

MS.  h  n«i«v.  &mfimr(l  T.  R  906),  deAndent,  after  having  pleaded,  toaUow- 

*S^atadflDait  wae  trrefonrlj  signed,  ed  to  oonnae  the  actkm,  he  may  wlthdiaw 

■5***  ■■ff  eommon  baO  far  the  d»>  hie  plea  hi  penoo,  wtOUMit  the  appear- 

M"^  ^ 'n*  line,  tbe  defleadent  was  aneeoT  the  attorney  or  hie  elak  for  that 

MMDlKcalaHiedfiroin  otj^ingtothe  purpoM  before  the  offleer  of  the  court.'* 

■NArliT,  hlvhw  gtrcB  a  ewiMvtf.  end  Before  thlB  rale,  when  the  oonfleflflon  wae 

2*  VUatV  harSgT  bribre  the  objeo-  alter  plea  pleaded,  the  dcteidentft  at- 

"•«■  fliede,  filed  eoouDon  bail  MMC  torney  orhiederkueadtocomehipenoa 

2>*Mc;  bat  when  tteC  am  wae  de-  before  the  Meeter  to  withdraw  lt,ln  the 

^  dwee  wee  a  MfaMtan  to  the  tnt  giiMn%  Bench;  {Jmn.,  1  L.  Raym.345); 

S^f  tkeiirm.   See  Airther,  VoL  l,p.  but  thb  wee  unneeeeuury  In  the  C.  F. 

■^  (TMd,  9th  ed.,  S60). 

(^  lirtv  «.  fief,  S  DowL  4»4t  Ovfte  (»)  .^Inon.,  1  L.  IUyra.S4& 


*'A^|  liewL  977.  (l)  See  tfie  form  of  the  entry  of  the 

M  w9tm  ▼.  Jfiirteiw,  4  DowL  fl9t  Jodgnient,  ftc  fai  debt,   ChH.  Forme, 

■*  V.  Bwiv,  3  H.  di  W.  54.  311;  the  like  to  •mmmptU,  Id.  310;  the 

m  Am*  v.  FerlMT,  M^rau  like  with  a  rHktd  vtrifieatitmt.  Id.  311; 

Ay^^i^^'^t.yf-.nAtmOmkt  the  like  In  cement,  lb.;  of  thcr  docket 

\f»f*  3Dowl  977:  OWMer  t.  A»,  3  paper.  Id.  319: 

■"•>*  8c 916:  GrtfUh*  ▼.  Uwrmii$,  9  (1;)  DorC*  ▼.  Gomperft,  9  Dowl.  407; 

^Mif  3ll00.ftSe.917,a.C  9  N.  dt  M.  007.  &  C.  And  tee  .dfMAMM  V. 

<<>teB.M.,3Annc,r.l.  ihyilwi,  1  Hodg.  7;  petf ,  67». 
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p-ARTfi.  the  damages,  vou  must  proceed  to  execute  a  writ  of  mqmrif^ 
6^.^  as  pointed  out,  poH^  Oh,  6  of  this  Part  The  observatioiis 
already  made  as  to  executions  in  ordinary  cases  will  be,  foot 
the  most  part,  applicable  to  executions  on  a  judgment  by  ^og^ 
navU.  (See  Vol.  ljp„  526»  Sfc.)  We  haye  already  p<nntea  oat 
how  finr  the  plaintiff  is  at  liberty  to  ayail  himself  of  an  execntion 
under  a  coginoviL  in  the  eyent  of  the  defendant  becoming  bank- 
rupt, or  being  dischaiged  under  the  Insolyent  Act,  or  filing  a 
petition  for  protection  under  the  7  ^  S  Fkt.  c.  96.  {AiUe, 
Vo^l,/^.  68410  689). 

inwbatcMet      InwhotOcuetiimti^beseiande^Sfc.'] — winsome  cases  the  Court 
Mide'^*^   will  order  the  eoffnomt  to  be  dehyered  up  or  taken  off  the  file 
^'  to  be  cancelled,  or  set  aside  a  judgment  and  execution  thereon: 

ex.  or,  if  it  were  giyen  by  an  i^lyent,  before  his  dischaige 
unoer  the  Insolyent  Act,  for  a  debt  purposely  omitted  in  ms 
schedule  (/),  or  by  an  infiint  (m),  or  were  obtamed  by  fraud  or 
duress,  or  the  like  (n).  Where  the  plaintiff  brought  an  action 
on  a  promissory  note  for  which  d«fendant  gaye  a  camomtf  the 
Court  refused  to  set  aside  the  eoffnovit  on  the  ground  that  part 
of  the  note  had  been  paid,  or  that  it  was  giyen  for  an  ilhgal 
consideration  (a).  See  the  cases  as  to  warrants  of  attomey, 
/HW^,862. 
When  it  It  .^so,  if  the  execution  be  against  good  fistith,  or  contrary  to 
^^  8ood  ^^  terms  of  the  cognovit,  or  the  express  understanding  of  the 
parties,  the  Court,  we  haye  seen  ( p),  will  sometimes  set  it 
aside.  Where  the  defendant,  in  an  action  on  the  case,  gaye 
a  eynovit  for  200^  with  a  defeazance  conditioned  for  the 
performance  of  yarious  matters  by  a  giyen  time,  and  per- 
formed the  matters,  in  part,  at  least,  in  two  months  after  the 
time  stipulated,  the  plaintiff  haying  issued  execuUon  on  ths 
eognoirity  the  Court  of  Common  Pleas  referred  it  to  the  protho- 
notary,  to  see  how  much,  if  anything^  ought  to  be  paid  to  the 
Excmive  plaintiff  (^).  If  the  plmntiff  oe  guilty  of  any  excess  in  the 
^f'  amount  for  which  he  ouffht  to  haye  leyied,  the  Court  will  either 

set  the  execution  aside  ^),  or,  in  case  of  a  mistake,  refer  it  to 
one  of  the  Masters,  or,  if  necessary,  to  a  jury,  to  ascertain  for 
what  sum  the  execution  ought  to  stand  («);  and  an  actioo 
might,  perhaps,  be  supportedaffainst  the  plamtiff  by  the  de- 
fendant, at  l^st  if  there  was  mimce  {$), 


Implied  000- 

feanaaot 

AcUoo. 


Implied  Confession  of  Actum,'] — ^Beddes  the  case  of  judgment 
by  defeult,  wnere  the  defendiuit's  default  is  deemed  tanta- 
mount to  a  confession,  Tand  which  shall  be  fully  considered  in 
Ch.  4t  of  this  Part),  tnere  is  also  a  confession  of  action  In 


(0  IWfwn  ▼.  Frmmmm,  2  DowL  37ft: 
CMOfw  T.  BaUom,  9  DowL  9U&    Bat  tee 

{m)  0»Mt  ▼.  W9oin^, «  DowL  105t  4 
M.4iW.650,&C. 

(fi)  ifnoMn  1  Chit.  9SB.  Fntud  and  Im- 
position are  exccptlont  to  all  rules  what- 
ever. (Per  Cur.  m  JWI  ▼.  BUaM,  Cowp. 
881). 

(»)  BMijh  T.  Btrntm,  3  Dowl.  966:  1  C, 
If ..  a  K.  S51.  &  C  but  not  S.  P.  Andsee 
PMhM  ▼.  AMm,  1  a.  M.,  &  R.  86:  Lone 
▼.  Ckaamm,  U  A.  ft  £.  906:  Wad$  v.  S(- 
MMfi,  9  D. a L. 6601  ISM. &  W.6l7t&  C 


(p)  jMlf  ,  &  84ft. 

iq)  CkanHurtm  r,  Lakw,  3  Mo&ftP. 
ft87t  «  Bing.  849,  8.  C:  PFUmm  v.  PHsf. 
4  0owLns.  AndseeOstHoiry.  Bte»4 
Moa  a  P.  Ifh  6Binf.447.  &  C 

(r)  See  TQty  ▼.  JM,  IS  Bast,  lOt 
Amerp  ▼.  SmalHdg9,  9  W.  BL  769;  9«f . 
876^ 

(«)  See  per  3tiMlal»  C.  J^  In  Skmt  ▼. 

MmrguU^fWonetttrt  3  Moo.  &  P.  07;  ft 
Btaig.  389,  &  Cr  Xrant  ▼.  Pi«ft.  9  DowL 

dOOl 
(I)  Wmtiumlh  ▼.  BifBsn, 9B.  fti  C8«a 
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am  implied  in  the  defendant's  pleading;  as,  where  an  Cbap.  i. 
osnlar  or  adminifltrstor  pleads  vienk  adminutramt  orpleiU 
^immbrami  pr^iierf  without  pleaningin  bar,  this  is  impuedly 
t  efidHBon  dT  the  aetion ;  and,  upon  the  plea  of  pimi  admml' 
ttrnkfibm  plaintiif  m^  take  judgment  of  assets  m/^Omro  ;  or, 
wa  ^loa^  admmi§iravU  prmUr^  take  judgment  presently  of 
me  snets  acknowledged  to  be  in  the  hands  of  the  defendant, 
sai  ef  aaseta  in/mhmro  far  the  residue.  {See  fmriker  mpm  Me 
ei^eelypottf  J^otrt  4,  cA«  7)< 

Wfit  eflmqmryJ} — In  all  these  cases  of  implied  confesdons,  wm  or  te. 

aad  siso  of  exBreea  confession^  which  do  not  ascertain  the  9"^* 

aaoiiBt  of  the  aamages,  the  plaintiff  must  enter  up  interlocu« 

torj  jadg^nent  onlr,  and  then  execute  a  writ  of  iuquiry,  except 

ia  BQBt  aetiona  of  debt  and  in  ejectment;  in  which  casesi  as 

tbs  iliiiisgm  recoTcnible  are  not  of  consequence  sufficient  to 


^BiBit  the  ezj^enae  of  a  writ  of  inquiry,  the  plaintiff  may  sign 
fiasljai^nient  m  the  first  instance;  and  except  also  in  a  few 
otiKr  cases  hereinafter  mentioned  in  Chapter  4  of  this  Part. 
After  the  entry  of  the  interlocutory  judgnient  on  the  roll,  fol- 
low tile  award  of  the  writ  of  inquiry,  the  sheriff's  return  to  it, 
sad  final  judgment.  (Seefmruurupcnthiiavijectypoei^Ck*^ 
tfOk  Pmrt). 


852 


CHAPTER  II. 


JUDGMENT  UPON  ▲  WARRANT  OF  ATTORNET. 


The  Warrant,  Form  of,  ife., 

852. 
^019  esBcuted,  854. 
H^w  atUeted,  854. 
Haw  far  revoeakle^  and  how 

efeetedhy  Death,  Marriage, 

4t.,  858. 
In  what  Caeee  it  mag  be  eet 

aeide,  ^e,,  860. 


Filing  qf,  862. 

Judgment  on,  when  to  be  aign" 

ed,Formqf,  See.,  866. 
WhemLeaveto  eign  naeamarg, 

869. 
Judgment   haw   etgned,  ^e., 

873. 
Writ  qf  Error,  ^1i. 
Execution,  Sfc,  874. 


Paet  II.  Ibrmo/the  Warranty  <5fc.] — A  warrantof  attorney  b  a  written 
The  warrant  ^^thority  directed  to  one  or  more  attomiee  to  appear  for  the  jmt^ 
or  attorney,  executing  it)  and  receive  a  declaration  for  him  in  an  action  at 
What,  and  the  suit  of  a  penon  therein  mentioned,  and  thereupon  to  confesB 
*orm  ot        ^^  same,  or  to  suffer  judgment  to  pass  hy  demult.    It  also 

usually  authorizes  the  attorney  to  execute  a  release  of  errors. 
When  given.      It  may  he  given  whether  an  action  he  depending  or  not  Ta). 
Consideration     It  must  he  given  voluntarily  and  for  a  good  consideration^ 
for,  &c         ^Q^  \yy  ^  party  capahle  of  api>omting  an  attorney,  or  it  will  be 
voidahle ;  and  the  Court  or  a  judge  will  order  it  to  he  delivered 
up,  and  set  aside  the  judgment  and  proceedings,  if  any,  which 
Byinf)uit,frchave  been  had  under  it.     {See  pat,  860,  861).     If,  there- 
fore, it  be  given  by  an  infant  (pogt^  ^1)9  o'  married  woman, 
unless  a  sole  trader  in  London,  (poet,  862),  it  will  be  invalid. 
Bjr  one  fiart-       It  should  seem  that  one  partner  cannot  give  a  warrant  of  at- 
°^'  tomey  to  bind  his  co-partner  without  his  consent ;  at  all  events, 

he  could  not  do  so  after  the  partnership  is  dissolved  (6).  But  a 
warrant,  executed  by  one  person  for  himself  and  his  partner,  in 
the  absence  of  the  lattor,  but  with  his  consent,  is  a  sufficient 
authority  for  signing  judgment  against  both  (c). 
stamp  on.  It  must  be  ou  a  proper  stamp  (d). — The  defeazance  does  not 
reouire  a  separate  stamp  from  that  upon  the  warrant  («).  But, 
altnough  the  warrant  be  not  stamped  at  all,  or  be  improperly 
stamped,  and  therefore  unavailable,  yet  it  may  be  maae  avail- 
able on  payment  of  the  usual  penalty,  (5/.),  and  the  proper 
stamp  amxed ;  and  thb  may  be  done,  even  after  a  rule  fiirt 
obtained  to  set  aside  a  judgment  on  the  warrant  for  the  want  of, 

(o)  See BmUai^  v.  Shaflo,  8 Taunt 434:  SteHvnter  v.  Parkm-, 7M.  dt  W. SS9. 

Amws  ▼.  Sfafflr,  7  B.  &  C.  486;  1  M.  &  (d)SeePfop(rfitfT.OM0«r.6Soott,N.R., 

Ry.  805,   &  a    See  the  ftann.  Chit.  00ft;  9  DowL.  N.  S.,  658;  4  M.  &  Gr.  7»»» 

Fonnt,  aiSb  &  C  When  given  hy  a  party  In  custody. 

(5)  See  ante,  845.  as  to  eognovtU.  ace  H^rtfcdf  ?.  JIoimmi,  4  M.  *  Gr.  17t. 

(c)  ArMMDM  T.  Bttrton,  I  Chit.  Rep.  707.  (•)  Cawtkont  ▼.  UObem,  1 N.  R.  279. 


1%0  Wmrtm^ 

mxMtA  ia,  thg  frtainp  (/),  apdthe  Ciirt  woald^adbMy  tlw    c«ap.  it. 
whwifliaQt  making  tlie  ptrintiflPpay  the  co>to  of  H  (^).  ' 

^nbof  Jf^  42  0.  a,  0.  ^.  mmT a  P^  end  i2.  If ^  48  6^.  3,  MiMMtto 
M,  cfsn*  aitoMigy  wlio  sbdl  prepare  any  warrant  of  attof^  STJ?}!^^ 
Bij  to  oonreaa  a  judgment,  which  is  to  be  subject  to  anj  defea- 'K. 

wm  a  BflmsTaadnm  in  writiiy  to  be  made  om  sncli  war* 
of  allorae jy  oontuidng  ikm  suMtanoe  and  efieet  of  such 
(A).    Plart  of  the  defeasance  may  be  written  on  a 
ipcr  MiBanMJ  {i).  ^  If  the  attorney  omit  to  write  the 
as  dixvcted  by  Uiis  rale,  the  omisston  does  not  aroid 
bat  merely  renden  the  attorney  answerable^  on 
the  neglect  of  a  duty  thas  imposed  on  him  by  the 
Ceiiit(i).  Wkere,  howerer,  the  wnrrant  of  attorney ,  <vacopy 
ofi^iiiobe  filed,  pursoant  to  3  67.  ^  <r.  80.  and  1  ^  2  Viet.  e. 
lJ%&a^  (jKM^863, 866),if  it  hare  beeni^ensub^toade- 
iaBaBee,  the  detezanoe  must  be  written  on  the  seme  p^er  or 
pwJbuHBt  on  iiriiieh  the  warrant  is  written,  befbre  the  same  or 
^oBfj  thereof  is  filed,  otherwise  the  warrant  will  be  Toid  as 
^puast  the  aarasnees  of  the  defendant  if  he  become  a  bankrupl 
m  insolvent  (/^j  though  not  so  as  between  the  parties  them- 
idves(si).  And  it  would  seem  Uiatthe  fme  defeasance  must  be 
mitten,  or  tlie  warrant  might  be  void  as  against  soeh  anignsee; 
te^fayiHMvstiie  deftazanoe  stated  agreater  sum  than  was  rsally 
il,thi  Coort  held  it  not  void  on  that  account  (»).  'Where  the 
»  stated  that  the  wtorant  was  given  for  we  purpoee  of 
n  apedfic  sam,  and  the  nlaintiff  neveriheieas  issued 
lor  n  fiirther  sum,  the  Court,  at  the  instance  of  the 
of  the  defendant,  who  became  bankrupt  after  the 
exeeuted.  ordered  the  plaintiff  to  refund  such 
sum,  although  the  plamtiff  swore  that  it  wai 
between  him  and  the  oefiBudant,  that  the  warrant 
as  n  security  for  it  (o). 

eaamce,  abo,  usually  contains  a  stipulation  that  no  ^SS^^ik 

f/bcMS  diall  be  necessary  to  revive  a  judgment;  also,  that  SS^SciM. 
^■aii  may  be  entered  up  after  a  year,  wiuiout  leave  of  the 
QaiirC  er  a  jod^;  and  snch  stipulation  will,  it  seems,  be  bind- 
iii§«B  the  demndrnt,  though  not  on  his  personal  representa- 
ma^).  Also,  if  tiie  warrant  be  given  for  the  purpose  of 
~'~  ^  the  payment  of  an  annuity,  or  of  money  pv  instal- 
it  IB  usual  to  insert  a  clause  in  it  dispensing  vrith 
ity  of  a  suggestion  of  breaches  and  tdrtfoHat  there- 
8^9  W,  3,  e.  11,  $,  8  (o^;  though,  fiHHn  several  cases 
<baded  in  tiie  Court  of  Common  rleas,  this  clause  seems  to  be 


▼.  JCMr.  7  Tttmt.  174;  S  ▼.  BmUt,  3  Taunt  46& 

,  &CL-  BnmbHOge  v.  WiUmtm,  (/)  3  O.  4,  &  39,  s.  4:   1  &  S  V.  c.  110, 

1  AmL,  K.  &,  774:   RAM  ▼.  TawMtmtn^  u  Of). 

3  Dm^  4S:    Ctmlu  v.  Jmn,  Id.  277;  (m)  Bmmett  ▼.  Dtmid,  10  B.  Ar  C.  300: 


mm^  SC:   nttmmi  r.  Hw^freg,  9  Tyr.  Jfforrft  ▼.  JMkm,  6  B.  A  C.  446:  Ahrtton 

Wk  V,  Da9t»,  3  Moo.  ft  Sc  138;  9  Blng.  740. 

S  te  SteSmJ  Chic  Foniu.314.  '(fij  AoMnMfi  ▼.  RoMiwon,  Q.  B.,  83rd 

ja  aidiiiw  ▼.  Bitttf',  1  DowL,  N.  S.,  MAy,184&.   See  Bsr«ar v.  Bartor,3T8unt. 

JH  ahMT  T.  iSHM*.  14  Batt,  079:  Pkt.  (o)  BtUy,  Tidd,  9  DowL  949. 

NAt  V.  Ftmer,  7  TmnL  307:  1  Moon.  ip)  Ant0, 84& 

"VaC.  And  wntSammm  ▼.  Good*,  9B.6t  {q)  See  foffOM.  Chit  Fonns»  315. 
«"■•  MBi  1  cut  Repu  311«  8.  C:  Barter 


864  WamuA  i^AUomt^. 

pabt  ic.     mmecesBary ;  that  Court  having  determined  that  a  wanmnt  oC 

attorney  ia  not  within  the  atat.  8  ^|f  9  W.^e.  11,  a.  8^  whidi 

reauiree  sumstiona  of  hreachea  and  the  wdrt  facUu  (r),  eren 
altnough  it  m  given  as  a  collateral  eecority  with  a  bond  (a). 

Howcxe-  Sbw  ATtfcitfMl.] — ^Tho  Warrant  of  attorney  ia  si^iiedy  oealedy 

^'^  and  delivered ;  the  defeasance  only  oiffned.     It  la  not  neoea- 

aary,  however,  that  the  warrant  snomd  be  aealed.  iinleaa  for 
the  pnrpoee  of  the  release  of  emis  (0«  It  would  aeem  that 
since  the  enactment  of  the  1  4^  2  YuA.  c  110.  a.  9^  ^fi^H  ^^ 
warrant  must  be  executed  by  the  party  himself  or  m  hia  pre-> 
sence,  and  that  an  execution  of  it  by  an  agent^  in  his  abaeiioeL 
will  not  suffice.  Neither  the  warrant  nor  the  defeasance  need 
be  read  over  to  the  party  previously  to  its  being  execyitedy  aa 
was  formerly  required  by  tne  Court  of  Common  l^leaa  («)•  A 
warrant,  purporting  to  tie  nven  by  three  parties,  but  executed 
by  two  only,  the  third  havmg  refused,  has  oeen  holden  to  be  aa 
incomplete  instrument,  and  not  enforceable  f «).  Bui  it  might 
be  otherwise,  if  the  warrant  authorized  a  juogment  against  any 
one  or  more  of  the  parties^  and  not  simply  a  judgment  agminat 
allCr). 


How attciud.     HwD aUe8ied.}--By rule  of  ff.  T^2  W.^ r.  72 («), 

rant  of  attorney  or  eognomt  given  by  a  prisoner  in  custodv  on 
Wiethe  process  must  have  been  executed  in  the  presence  of  hia 
attiurney,  and  been  attested  by  him.  Now,  however,  by  the  9th 
sect,  of  the  stat.  1^2  Viet.  e.  110,  this  mode  of  attertation  ia 
no  longer  confined  to  the  case  of  a  prisoner.  That  section,  cdter 
1  ^  >  Vict  reciting  ^  that  it  is  expedient  that  provision  should  be  mside  for 
c^iio,  n.  9,  ^ying  every  person  executing  a  warrant  of  attorney  to  confoaa 
ju^:ment,  or  a  eognovU  actumem^  due  information  of  the  nature 
andeffect  thereof*'  enacts,  ** that,  from  and  after  the  time  sip- 
pointed  for  the  commencement  of  this  act,  [1st  Oct.  laSBBJ 
no  warrant  of  attorney  to  confesB  judgment  in  any  nermmm 
action,  or  eognovU  aetumem  siven  by  any  person,  ahall  be  of 
any  force,  unless  there  shall  be  present  some  attorney  of  one  of 
the  superior  courts  on  behalf  oi  such  person,  expressly  named 
by  him,  and  attending  at  his  request,  to  mform  him  of  the 
nature  and  effect  of  such  warrant  or  eogncvU^  before  the  same 
is  executed;  which  attorney  shall  subsmbe  his  name  aa  a  ^rit- 
ness  to  the  due  execution  thereof  and  thereby  declare  Imn- 
self  to  be  attorney  for  the  person  executing  the  same,  and  aetata 
that  he  subscribes  as  such  attorney."  And  the  1 0th  section 
acts,  **  that  a  warrant  of  attorney  to  confess  pudnnent,  or  a 
vU  aetUmemy  not  executed  in  manner  aforesaid,  snail  not  be 

dered  valid  by  proof  that  the  person  executing  the  same  did, 

feet,  understand  the  nature  and  effect  thereof  or  was  fully  in- 
formed of  the  same." 

(r)  Sat  pott.  Part  3,  oh.  3:   State  v.    Bntttm  v.  Bmnm,  1  Chit.  Rap.  707. 


Mmqvi$<^Won»ttm;  6  Btef^SBS;  4  Moo.      Ju)  Saa  Tagior  v.  PwMum,  S  U. 


a  P.  91,  S.  C :  Qx  ▼.  Afldbarvf.  3  TaunC 

74:  KiniMTwdr  ▼•  JAmmi*  6  TTaunt  984.       (s)  Omrtar.  Wai»,  I  Chit.  Rep. 

and  MS.,  B.,  .814,  S.  P.  diet  in  B.  R.  (y)  Stm  Jordan  r.  Arr,  9  A.  A  C.  4a?s 

AndtaaTUyv.BMf,  16Kast,16S.  4N.&M.347.&C                                   * 

{•)  AMiorbmrjf  v.  Jforsan,  9 Taunt.  IftL  (•)  Jcnrii'iRuiaa,  89L  Tlie  tola ««  «!• 

If)  Kimtnltg  V.  ifiMMn,  6  Taunt.  984:  waja  itrietlj  anforaad.   (Ihw) 


HcwattetUd.  856 

Tk  olject  Off  the  enactment  was  the  potection  of  the  debtor,    chap,  n. 
ttJt&st  he  ni%ht  hare  professional  aid  and  adrioe  while  exe-  what 


estag  the  wanant  or  cognomt.    It  does  not,  therefore,  apply  !^JJ'^^jSt 

viae  the  debtor  himself  b  an  attorney  (a).    The  enactment,  Sact/*^ 

»  &r  sf  regards  warrants  of  attorney,  applies  only  to  a  warrant 

ti  CQsfi»  a  judgment  in  aj>er$otuU  acUon ;  and,  therefore,  does 

B^extoul  to  a  warrant  or  attorney  to  confess  a  judgment  in 

QKtmoit  (6).     Bu^  as  regards  oogmmtMy  it  applies  to  all  cogno- 

mky  wbaterer  may  be  the  nature  of  the  action,  and  it  extends 

to  s  cogmmii  in  ejectment  (c).  It  extends,  it  seems,  to  warrants 

sod  cogmomta  executed  in  Ireland  (J)  or  Scotland,  or  elsewhere 

est  ottht  joriadiction  of  the  Court  (0 ) .    A  ocmsent  of  a  delend- 

at  to  a  ju^^'s  order  for  payment  of  debt  and  costs^  and  for 

JBiigiaeat  in  defimlt  of  payment,  is  not  a  tog/mmU  within  the 

laesBii^  s&  the  act  (^). 

The  principal  requisitions  of  the  statute,  and  the  cases  decided  PrtndiNU  rt- 
oa^w^  now  be  stated.  A  strict  compliance  with  it  is  reouired.  JJjJfJ^JJJ^ 
Ij^  There  muat  be  present  an  attorney  of  one  of  tne  su-  j  f^^fnag. 
Yaofst  courts.  '  He  need  not  be  an  attorney  of  the  court  in  Btjoratupfr. 
vhich  the  jud^nient  is  signed  (^).     An  attorney's  clerk  is  J^J^J^ 
desiiy  inanfficientjfil);  and  it  appears  to  hare  been  decided,  moc 
kise  the  6  <^  7  Ftef .  e.  7^  that  an  attorney  who  had  not 
Uon  out  his  oortificate  within  a  year  was  not  sufficient  (•)• 
■EwBi  wha«  the  oo^NOpii^  was  executed  by  a  person  whom 
fts  defendant^  without  fraud,  and  in  ignorance  that  he  was 
■il  aa  attorney,  esroressly  represented  as  an  attorney,  OoU^ 
ftf|i%  J.,  held  that  ne  was  entitled  to  the  ])rotecUon  of  the 
W  of  2    W.  4^  and  set  aside  the  eogmmt  {i)*     Where, 
htavfcr,  in  a  case  under  that  rule,  the  defendant,  on  being  in- 
falMd  that  an  attorney  must  be  present  on  lus  behalf  know- 
i|^  and  for  the  purpose  of  cheatmg  the  plaintiff,  produced  as 
saattomej  a  person  whom  he  knew  not  to  be  so,  and  in  his 
IRsnee  executed  the  warrant,  the  Court  refused  to  set  aside 
fSBceecKngs  on  the  warrant  on  the  ground  that  the  person  so 
ioeed  was  not  an  attorney  (/).    And,  in  another  case  under 
rule,  where  an  uncertificated  attorney,  who  was  also  a 
r,  was  introduced  by  the  defmdant  nimself  as  his  at- 
,,  and  described  himself  and  witnessed  the  warrant  as 
ukt  Coort  refused  to  interfere  (m).  Whether  the  defend- 
y  eren  by  fraud,  divest  himself  of  the  protection  of  the 
remains  to  be  decided.     It  seems,  howerer,  that  he 
_     not  to  be  allowed  to  pervert  the  statute  any  more  than 
if  rale  into  an  instrument  of  fraud. 

SidS^.  The  attorney  must  be  present  on  behalf  of  the  person  s>  Ht  mutt 
vko  executes  (a).    It  is  dear,  for  instance,  that  the  presence  befSfS  tSe 


M  OU^  v.  ftarvi*,  S  M.  ft  W.  490x       (g)  Bkmd  t.  Fttmham.   1 
■Mar  V.  Cm^tgtU  U  Law  J^  N.  S..  Q.    Vilm$t  v.  Bvry*  Banwi,  44. 


Str.  BOOt 

t  DovL*  N.  &*  SaOl  O)  Bmmu  v.  Ward,  Baxvm,  4>t  Bwily. 

T.  gt^Knii,  1  DowL,  N.S.,    OnMr, 9 T«mL 38a 

«)  r«9vv.  l>Ml(l,Tkld«Snpp.a7« 
4P.  ft  D.a81}  ISA.       (Ir)  WuOaeev.  ftvoirAy, 5  Dovl.  800. 

(0  J^m  V.  Boom,  1  B.  ft  P.  07. 
T.  rttmkatt,  9  StiB.       (m)  Ow  v.  Onmon,  0  DowLesS}  4  BIim. 

N.  C.  408,  &  C 
I,  14  Lav  J^       in)  adt»  ▼.  AhMrvfa,  9  DowL.  N.  S.. 
00:  Dtimmt  w.Blmim,9  DowL  1010:  IH 
%  8  M.  ft  W.  870:    ▼.  OcMjpirfs,  6  DowL  906. 


BA6  Wanvmt  i^  Altomtg. 

P*i  "•  of  the  flaha^i  sUoroey,  ot  plaintiff '■  sttomej^s  agent  (o), 
„„„tig,  will  not  be  sntEcieDt,  even  thoogfa  the  defoidant  consent  «t  the 
f"i,  ^d  time  to  his  acting  u  his  attonMj  alao  (p).  Wheov  the  sttor- 
tJtrriSor-  iiBy  who  attested  the  exeentioB  of  the  warraiit  was  London 
OCT.  agent  to  the  plaintiff's  attomey,  (wlio  uentianed  the  name 

and  addrew  in  town),  KnA  acted  as  sudi  in  filing  the  instru- 
ment and  made  chmea  against  the  e<ninti7  aUomey,  iritli 
which  he  was  debited,  it  was  held,  that  the  attorney  so  at- 
testing was,  in  nbHtanee,  the  pluntifF'a  attorn^,  and  thmt  the 
atteetation  was  bad  {q).     Sereial  defendants,  thoagh  <me  be 
the  principal  and  the  other  hia  aoietie^  may  be  attended  by 
the  same  attorney  (r). 
3.  ||*^>        5rd^.    The  attomer  mnst  be  expreedy  named  by,  mnd  at- 
SSJ'iy^^  tend  at  the  reqaert  of^  the  penon  who  executes.      It   ia  ne- 
u  ttan^LiSt  ceamry  that  there  Hhoold  be  some  distinct  eq^rtttiim  of  reqneet 
ta^  putrT"'  <>'  appointment  by  the  person  who  executes,  and  that  anch  -n- 

Siest  or  appointment  should  be  the  resolt  of  a  free  choice.  In 
eeariier  cases  decided  after  the  pasmng  of  the  aet^  it  weaheld, 
that,  unless  there  was  an  express  nomination  origmating  iriUi 
the  party,  the  attestation  waa  inraffident.  The  later  casea,  how- 
over,  lay  It  down,  that  if,  where  an  attorney  appeem,  the  party 
tdeaily  adopts  him  as  his  attomey  lor  purpose  ot  the  atteetation, 
it  is,  in  the  absence  of  fnoA,  sonraettt  (*).  Therefi>K,  wbcov  a 
party  went  tn  an  attorney's  ofBee  fi>r  the  purpose  of  execntiiw 
a  warrant  of  attorney,  and  fetttd  the  pUnnff  and  the  plwUitiff  ^ 
attorney,  and  the  attorney's  brother,  also  an  Mtomey,  there, 
and  the  pldntiff 's  attorney  read  from  the  warrant,  and  the  de- 
fendant repeated  after  him,  a  Aam  of  words  noTninatinK  the 
brother  as  the  defendant 's  attorney,  it  was  held,  that  aacn  no- 
mination was  sufficient  (f ).  Bat  the  adoption  of  the  attorney 
by  the  party  shonld  be  clear  and  nneqaivocal;and,  if  it  is  to  be 
implied  only  from  the  party  allowing  the  attomejr  to  attest 
the  instrument  or  the  like,  or  if  the  iwty  had  no  fair  opportn- 
nity  to  exercise  his  discretion  in  the  employment  of  him  for 
the  purpose,  the  attestation  by  snch  attorney  will  be  insuffi- 
cient (u). 


If,  however,  there  be  no  oidlunon  witli 

''  the  plaintiff,  a  neglect  of  the  attorney's  daty  in  tMa  reapect 

will  not  vitiate  the  instniment  (v).     If  there  be  coUnricMi,  then 

the  warrant  would  t>e  void  on  the  ground  of  fraud,  and  not  for 

non-compliance  with  the  act(x).    It  is  not  necessary  that  it 

I    *,0Ki»Hr.4B.  A  Ad.371. 

HI   Wt»m  ».  Chmiav.iarm.     Aad  ^ 

1   til.  a  C:  OOn-  T.  WH*«M.  r  DmL 

1«S;  Ikflir  T.  mokdb.  B  iT  St  W.  M: 

I    Ab  >.  ndi,  S  Dwl.  as.    TUbv  k  aa 

to  Hk  piatDiur  pBrh^  otm  e*. 

,    War  *■  liuhi,  1 1>awL  11 

;       {(lAM  »■  »»",  7  DowL  7*a. 


ANUbmdoTcr  to  the  deftndnit  ( j'),  except,  paiiupi,  he    Cntr. h. 

£Mk  Tbe  •HamcT  dioaU  sobKribe  hk  nime  aa  a  witncM  lmit.  h* 
hlfe Jh  excntion  of  the  initniBMiit,  ud  thonU,  «•  M«  of-  ^^^^i^ 
aMH.dtdanbiiiiaeU'tobe  attomeTforthepenon  execnt- UHrifuM 
%AiHiiie,  end  etato  tJwt  hembacri^  M  Btioh  Mtatnej- (a).  ^<«^;^ 
ii  mauaoa  ^  the  fbUewing  fimn :— "  Simed  in  the  pre-  p«J;      ^ 
MKtf  lu,  A.  C;  and  I  deelue  niTaelf  to  oe  the  cttmney 
^kwd  B.  G^  eximelr  named  bj  him,  and  attendiiir  at 
bn^n^and  aabacriba  myatU  aeeoidingly,"  baa  been  held 
■i>ftaBt(IX    It  will  be  anfficient  to  dedare  that  he  ia  attoi^ 
■qfatltwpartjr  ood  thattiBMtbaerihea  faia  name  aa  each  at- 
tw^iiOinit  oedaring  that  he  is  appointed  by  him,  or  the 
Sb^JL  TW  dedantHia  that  he  ia  Wh  attoiiMy,  and  that  he 
■MUM  Maocb,  DMut  appear  in  the  atteatation  in  expraea 
laitnnjMiml  tBnoB^d).    An  attestation  in  the  fbllowing 
^;~*SigBed,  aealed,  and  delivered  by  J.  A^  in  mv  pre- 
*>n:  ud  I  nbacribe  myself  aa  atlomey  mrthesoid  J.  A,,ez- 
PW^  B«Md  by  him  to  atteet  liia  execntion  of  theac  pre- 
a^  WH  held  by  Aldtraen,  B^  to  b«  inanfBdent,  fat  nat 

akma  attorney  for  the  par^;  Parhe,A^  dMumU{«\. 
MM  vhatv  the  attaatation  waa  -WituaaBedbyniB,W.I\ 
vfcMoniey  of  tlte  aaid  A.  B.,  attendii«  at  the  execatka 
*ljfithare«pieat,aaJaxprMaly  named  by  him"  (/).  So,aa 
■MrfeHbaufbllbwinsfoTm: — "S^mdjaealed, mid  deliver- 
<*Vft*i]ieve-&amed  C.  P_  in  the  preaenoe  of  me,  the  attomef 
^Ml'X'XMd  by  UiMi,and  actii^at  bis  Nqne8t,andby  whom 
"MMn-writtea  wBtrant  of  attorney  waa  read  ove^and  the 
gfcual  dfect  ihncof  explained  to  the  aaid  C.  P.,  before 
WBMBtim  thereof  by  him,"  and  mbacribed  by  the  attorney, 
'vWhold  iaaofficient  (jT).  But,  where  it  was  ** in  the  pie- 
■Mif  M,  J.  N..  attorney  of  the  Md  W.  H.,"  &c^  it  waa 
■""■Mfident  (A).  It  ia  not,  it  seems,  neceBsary,  though  It 
'Mri,  to  state  jn  the  atteetstiou  that  the  attorney  ia  an  attor- 
■(•("e  rf  the  eaperior  coarta  (A).  Where,  after  a  warrant 
^Mgabriy  executed  and  attatod,  bat  l>eiiur  afterwards  al- 
^  (be  ddendant  wain  executed  it  by  tracmg  his  signatare 
2^a  dry  pen,  and  the  attoivey  did  the  nme  with  the  attesta- 
J^*«  Court  held  that  this  was  not  a  compliance  witii  the 
**^  and  that  then  ahonld  have  been  a  new  atteatation  (f)- 
iog  two  atteetatioBS,  the  second  added  on  account  of 
bein^  insoAcient,  baa  been  held  not  to  affect  tbe 
^"^    '  nent(i). 


«ofthf 

Im  waetment  wm  paned  for  the  benefit  of  the  debtor  only ;  i 
*Swe>fon,  a  third  party,  who  may  be  prejudiced  byajnog-  \ 

W*<lBH>>Birr*.ai>i>irLlSL  I.AW.CMi 

j9**^tiLkw.sttt  BDowi-aos.  :.&w.e»i 

Siifm*-  l»mir,  1  DoaL  *  L.  tS  U*  t^ 

flj^i  f«»>'*  T.  niiinwi',' i\  £  -mi. 9)7;  10 

'"ft'^rtW.  1  M.S.,  TMi 
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P^*^"*     ment  against  his  debtor,  cannot  object  to  the  invalidity  of  ti 

oompiianoe     warrant  for  want  of  a  due  attestation  (m).     But  the  tmfOM 

withact        of  ^Q  defendant  can,  in  case  he  becomes  bankmpt  or  um 

Tent  (n).    So  may,  it  seems,  anjr  peison  dolj  aathorised  b 

him,  or  claiming  under  him,  provided  snch  authority  or  dn 

be  clearly  made  out  (o).    The  defendant  may  apply,  notwitt 

standing  a  fiat  in  bankruptcy  is  issued  against  him  (p)» 

^toSto  »*       ^^  ^®  warrant  is  a  nuUity  if  not  duly  attested,  the  wplia 

Mt  it  Mifto.    tion  to  set  aside  the  judgment,  and  execution  signed  and  un« 

on  it,  ma^  be  made  at  any  time  (^).    It  would  seem,  ha 

what  fell  m>m  Alderwn,  B.,  in  a  recent  case,  that  the  objeetio 

is  one  that  cannot  be  waived  (r).  Where  two  partieflL  as  mn 

ties,  entered  into  a  warrant  of  attorney,  and  one  of  them  pai 

the  amount^  and  afterwards  brought  an  action  and  obtained 

verdict  agamst  his  co-surety  for  naif  the  amount  so  paid,  th 

Court  refused,  after  such  verdict,  to  entertain  an  objeetio 

against  the  sufficiency  of  the  attestation  of  the  warrant  (i). 

Howfkrre.  H<w  far  revocable,  ffow  ajfbcted  if  Death^  MoiT^ 
^foea^^bc  j^  warrant  of  attomejy^  to  confess  a  judgment  cannot  be^g 
pressly  revoked ;  or,  if  the  defendant  do  that  which  purport 
to  be  a  revocation  of  it,  the  plaintifiP  may  enter  up  judgmen 
notwithstanding  (t).  There  are  some  cases  of  implied  refoci 
tion,  however,  which  it  may  be  here  necessary  to  mention. 
Effect  of  The  death  of  either  party  is,  in  general,  a  revocation  of  th 


tiaioo!''*'*  warrant  (i»J.  Formerhr,  indeed,  tms  might,  in  general,  hn 
been  remedied,  if  the  pIiEuntiff  were  entitled  to  enter  up  jad| 
ment  at  the  time,  bv  entering  up  the  judgment  as  of  toe  ten 
in  or  after  which  the  partv  died,  before  the  first  dav  of  tli 
following  term  (x)  :  now,  however,  since  the  rule  ot  H>  f 
4  FF.  4^  r.  3,  orders  that  the  relation  of  judgments  shall  ool 
be  had  to  the  day  on  which  they  are  actual^  signed,  this  ci 
no  longer  be  done  (y).  If  it  became  necessary  to  obtain  tl 
leave  of  the  Court  to  enter  up  the  judgment,  even  before  thi 
rule,  the^  would  seldom  grant  it  imer  the  death  of  the  plan 
tiff,  particularly  where  we  application  was  not  made  out 

im)  CMap  T.  HarrU,  6  M.  &  W.  490.  up,  and  the  warrant  ennnlyaUowcdt 

(fi)  Coda  V.  EAomdi,  S  DowL,  N.  S.,  iudsmcnt  to  ba  figiMd  Dotvtthiindi 

S5.  likdaith.    But  theCourt  tadd  dwjw! 

(•)  Sea  L$wU  v.Bartt^TmkmwOh,  it  ment  farr^pilar,  and  wt  atUt  tba  am 

Law  J.»  N.  S.,  9S4.  Exeh. ;  8  DowL,  tion,  fayfig  that  this  allowance  bf  t 

N.S.,7Mt  IIM.  AW.100,&C  deftodaatwae  notbiodlnf  onUinp 

(p)  Tartar  t.  NkMk,  6  M.  &  W.  91 :  eentatiTee,  and  etffl  1cm  on  the  Cob 

Plnc*e«  T.  HvMV,  1  Q.  B.  888.  Where  an  inaohrentdebtor^baaieeUid 

(f )  Cbekt  V.  Eitfoardt,  8  DowL,  N.  &,  cfaai|e,  had  atvan  a  wanant  of  attan 

as.  to  enter  up  nidament  ^ilntF  him,  to  t 

(r)  Ortager  V.  Brtttow,  6  M.  ft  W.  807;  nune  of  the  peorWanaTn^gnei^  vai 

8  DowL  797*  &  C,  etatute  7  Q,  4,  e,  Bf,  t.  8f,  the  Ch 

(«)  Kmmp  ▼.  Fhtdm.  IS  L.  J„  N.  S.,  oT  Qoeenli  Bench  held,  that  a  Judpx 

Each.,  137;  18  M.  ft  W.  481, 8.  C.  entered  np  under  the  wanant,  hj  on 

(O  Ode*  V.  IToMfMwrrf,  8  L.  Haym.  850;  of  the  Insolvent  Debton  Court,  weitr 

1  Salk.  87,  &  C/ 8  Eep.  Rep.  Ml  gular,  and  ref^iaed  to  frant  a  nile  nW  i 

(w)  Co.  Lit  88.  b.;  Ventr.  310.    See  entvinf  up  Judgment  nunc  frwMWtO 

Jtedk  T.  BHMdlQr,  8  A.  ft  EIL  aOflb  term  previous  to  the  death ;  ttoughM* 


U)  Ode*  ▼.  fToodwurtf.  1  Salk.  87:  8  L.  had  not  aocrued  until  after  the  d«th,  a 

Rajrm.  708,  8.  C:  IVfae  ▼.  U%ight»,  I  though  the  Inaohrcnt  DebCoai  Court  a 

Dowl.  448:  Bmvt  ▼•  Bwrte,  6  T.  R.  888:  made  an  ordor  for  aaeeutJoo  on  theiw 

Oelaarf  ▼.  TmUit,  A  Mng.  It  8  Moo.  ft  P.  ment.  but  iuepended  H,  that  the  optai 

1,8.C;  lSaund.819«.  of  the  Court  BBkhTbe  taken  on  ihej 

(»)  Hemek  V.  ArtadMr*  8  A.  ft  £.865:  Udltyofeuchta^oent.    (HwdlMT.F 


mMmrm  ▼.  GodHolr.  9  Dowl.  807..  In  mlht  I  Ad.  ft  EO^  N.  S.,  177*   8m  1 ' 


the  Conner  of  these  caNi, the deftndant   Vict. cllO. a. 87). 
was  dead  iriian  the  Judgment  was  enteiad 


■Balklint  day  of  the  Unn  following  the  d«ath  (*) ;  and  In  cnxr.n. 
MOKWDoldthej  allow  it  to  be  entered  ap  &Rer  the  dettth  of 
*«liUEiidant  (a).  If  the  warrant,  however,  in  its  terms, 
wmA>  utfaoriMB  the  judgment  to  be  entered  np  by  the 
pntif')  ic^ewntativeH,  the  Conrt  or  a  judge  may  allow 
tetgntait  op;  u^  if  it  be  to  enter  up  judgment  "at  the 
ait<f  jL,lii(hein,  ezecatora,  oradminiitratorB  (&],"  or  the 
Eh.  Wbne  the  wamnt  merely  empowered  the  pUinUBT  to 
(Usn  jo^ment,  without  mentfimlng  his  ex«catora,  Although 
IttilrfcinnM  stited  the  judgment  ws  to  eecnre  the  payment 
rfSDL  "  to  plaintiff,  his  exeeatot^"  &c.,  the  Court  refosed  to 
iDnthemtoenter  up  judgment  fe).  If  the  warrant  be  riren 
>otwsoiiHTe,snd  one  of  them  die,  the  surriTor  may  obtun 
lo^tomternp  judgment  at  his  nut  (d).  But^  if  the  warnuit 
h|naivtwo,and  one  of  them  die,  the  pluntiff  cannot  afler- 
nn^  UHM  the  terms  of  the  warrant  allow  it,  obtwn  leave  to 
als^Uu  judgment;  not  ao^nst  both,  on  aeeoant  of  the 
nit  iton  mentioned ;  nor  against  the  snrriTor,  for  the  jndg- 
Dot  voold  sot,  in  that  ease,  pursue  the  authority  (e).  But, 
tftbi  nrnot  be  to  enter  np  judgment  "t^nstna  or  either 
"  ^  judgment  may  be  entered  up  against  one  only  (/). 
W  not  a  wamnt  was  given  by  two  persons,  to  enter  np 
I^dtMst  en  a  joint  bond  agunst  dm,  not  ut,  the  Conrt,  after 
'btah  of  one  of  them,  ulowed  jndgment  to  be  entered  up 
fiW  ths  other  (,g).\  If  given  by  one  person,  the  Court  will 
^  pn  leave  to  enter  up  judgment  after  his  death,  even 
UMgb  it  wne  stipulated  for  by  the  defeasance  (A). 

UajfawMfagiTea  wamntofattornev,  ithsslieen  holden,  tomaimu- 
™«fMihseqnent  marriage,  before  judgment  is  entered  up,  JfJ^^"" 
a  t  itTDcation  of  the  warrant  (i)  But,  from  subsequent 
^H  appears,  the  Court  or  a  judge  wUl,  notwithstanding 
Ur  murine,  sUow  the  judgment  to  be  entered  no  against  the 
ttdwd  and  wife  (i).  And  in  Waiter  v.  White  and  Wife  [l), 
'vCoBrt  of  Queen's  Bench,  on  an  afBdavit  intitled  as  against 
Mhliulxod  and  wife,  gave  the  plaintiff  leave  to  enter  an  sp- 
F^nace  br,  and  enter  up  judgment  against,  the  hnsband  and 
**,  w  a  warrant  of  attorney  executed  by  the  wife  whilst 
■oiniBitd  ;  and  the  rule  was  made  abeolute  in  the  first  in- 
»'«<(■),  though  the  Master  snggested  a  doubt  whether  it 
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^^*^"-  onffht  not  to  have  been  made  a  rale  imm.  The  judgment  wooU 
be  oady  if  entered  np  against  the^wife  alone ;  though  she,  and  not 
her  husband,  is  liable  to  execution  .(n).  If  a  warrant  of  st- 
tomey  be  given  to  a  fem$  sote^  her  suosequent  marriage  will 
not  be  a  revocation  of  it  (o) ;  and,  upon  amplication  to  tlie 
Court  or  a  judge,  founded  upon  a  proper  affidavit  of  the  mu- 
riage,  the  execution  of  the  warrant,  and  the  non-najmoit  of 
the  debt  (p)^  they  will  gmnt  a  rule  absolute  in  tne  first  in- 
stanoe,  allowing  the  judgment  to  be  entered  up  in  the  nsmcs 
of  the  husband  and  wife  (q).  Axtd^  if  one  fame  soU  give  a  war- 
rant of  attorney  to  another,  and  they  both  marry,  the  Conrt 
will  allow  judgment  to  be  entered  up  by  husband  and  wift 
against  husband  and  wife. 

In  what  cttct  In  whoi  Ocues  it  may  hesetandeySce.'] — ^If  the  warrant  of  stto^ 
MUe^^"^  ney  have  been  obtained  by  fraud  (r)  or  misrepresentation  (#), 
yfY^caa-  ^'  given  for  an  usurious  consideration  (f),  or  for  a  f^ambliiig 
debt  (it),  or  to  compound  a  felony  Cf  )>or  to  stay  an  apphcatioo  to 
strike  an  attorney  off  the  roll  {z),  or  to  induce  the  plaintiff  to 
live  in  a  state  of  prostitution  (a),  or  to  defraud  erediton,and 
the  application  be  made  on  their  behalf  (6),  or  if  given  hj  tn 
insolvent  debtor  previous  to  his  dischaige,  it  being  agreed  tltft 
the  debt  should  oe  omitted  in  his  schedule  (c),  or  if  ginn  in 
consideration  of  foregoing  an  opposition  to  ids  dischiuge  (i), 
or  for  a  debt  discharged  by  the  Insolvent  Debtors  Act  («},  or 
if  eiven  expressly  and  in  terms  for  creating  a  charge  oii  w 
ecclesiastical  benefice  (/),  or  for  securing  an  annuity  void  by 


tidsmcion 

WegAlor 

frauduleot. 
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MmtiH,  3  B.  &  Ad.  994:  TtoiMT  t.  Shmw, 
9DOW1.9U. 

(«)  Anon,,  9  Ken.  994. 

{t)  Berrkngtm  v.  Cbtfb,  6  Btaig.  N.  C. 
339:  RiabmU ▼.  OMg^A B.  A  AUUW:  Cook 
▼.  JoftM,  9  Cowp.  787:  MacMn  ▼.  gatew/, 
Banwi,  68:  IWiminwi  ▼.  Pnkim,  1  B.  a 
P.  970:  jnUM  V.  akflpUM,  9  B.  ft  Ad.  119: 
Murraif  r.  Mm4img,  3  WQs.  3B0|  9  W.  BL 
9S0,8.C  See  H<fidbT.afir<«>.l  Taunt 
4131  InCkNWMVv.VMle».4NeT.^BL302; 
9  A.  &  E.  396*  8,  C,  a  warrant  of  attor- 
ney ffi^en  to  lecure  the  amount  of  an 
uauriout  bill  at  three  months,  whldi  had 
been  dkhonoured  at  maturity*  was  holden 
to  beprotected  bythe3A4W.4,c.9B> 
••7. 

(#)  See  Gaoive  ▼.  Sten^r*  4  Taunt.  683; 
4  BL  a  Scott,  613.  &  C  AndteeLontfT. 
Ckapmem,  II  A.  A  EB.  968.  The  Court 
would  not  Interflnt  if  the  pleintUf  were 
the  assignee  ci  the  famblinf  debt,  and 
the  defendant  represented  before  be  pur- 
chased it  that  it  was  a  vaUd  one.  See 
Dttoimm  T.  WrmUMn,  1  B.  A  Ad.  142. 

(r)  WMt  ▼.  Taglat,  1  D.  &  L.  676;  13 
Law  J..  N.  S.,  Q.  B.,  94.   The  agreement 
to  compound  must  be  distinctly  shewn  In 
the  affldaTlts.    (lb.) 
(s)  Kmemn  v.  Cfturfuwi,  9  DowL  330. 


(•)Tldd.«47.  „^„,«. 

B.  A  C.  917.  &  Cx  Mmrm  ▼.  tf««|>>*  > 
B.  A  Ad.  934:  Skm'p4  v.  Tkmm,  6  Bli«. 
416:  Dtikm  ^.Smmnitn,  1  Dowl.  SSL 


(e)  Tsftiwm  v.  Firmimm,  9  Do«L371 
(d)  Rmstv  t.  KiMiCsft,  10  MooctifT;  f 

Btoff.  441.  8,  C:  Jodum  ▼.  Dti^m, « 

B7a  Aid.  691. 

Ibw  ▼.  BtoiiDft,  9  DowL  905: 1  Soott.  N.  Bn 
183;  9M.AGr861,  &C  And  mcAA 
Hart,  9a  A  U  778:  .ifMy  t.  (TtfeM 

144.  But  It  teems  the  Court  win  not  iB- 
tertee  If  the  defendant  has  had  SB  oppor- 
tunity ot  pleat^  his  <l*Kh"V*;'J^ 


▼.  AMttt,  1  c,  m:.  A  R. 

8.  C 

{/)  FUi^  T.  S^Utr,  1  B.  ft  Ad.  6?* 
Kbrlma  t.  Buttt,  9  B.  ft  Ad.  7SM-- 
BrUfen  t.  PFatf,  3  B.  ft  Ad.  911 :  Ow> 
tewfo  ▼.  Layion,  1  Nev.  ft  M.  SH'^^ 
dem  ▼.  NtfwteMi,  4  Shn.  SSI:  ik***  *• 
HflfiMfu,  1  Bfaig.  N.  C.  99:  Sdum^^- 
Hawm,  1  A.  ft  B.  819:  SiMnt  r.Bmt, 
Uk  But  the  warrant  of  attorney  v0ao( 
be  set  asida*  unless  it  docs  in  lenMcrvM 
a  charge  upon  ttm  benefice,  eontitfT  * 
IS  EUa.  c.  90.  (See  Moan  ▼.  R^i'^ 
Ner.ftP.lsO).  Nor  wiU  it  be  ft  •"* 
merely  upon  the  ground  thst  it  »t^ 
collaterally  wi^  another  secnritj,  «»* 
is  void  by  reason  of  lu  bring  s  cktfT 
upon  a  beneAob  {Oaminr  r.  Fnei.  / 
DOWU753).  TheQwrtwiliBOtlooyj 
yood  the  warrant  oAttomcy.  to  siaetwB 
whether  it  hM  been  ghriB  contxvy  » <* 
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ik  Amm^  Act  (^},  or  for  seenring  an  attoniey  payment  bv    cmaf.  n. 
Mi&Di  of  ooflto  to  whidi  he  is  diaentitled  for  want  of  re-ad- 


aina  fA),  or  of  future  costs  ^t ),  or  the  like  (i)^  the  Court  or 

rjs^AsHQg  in  all  eases  mnBdiction  oyer  the  warrant,  will, 

if  Ae  liet  be  dearly  made  oat,  order  the  warrant  to  be 

tffcnd  op  to  be  csnoelled ;  or,  if  judgment  hare  been  en- 

Wq»,  they  wiU  set  it  aslde^  and  any  proceedings  that  may 

kn  ten  had  upon  it ;  and,  if  money  has  becai  paid  nnder  it, 

thj  vOl  in  genaal  order  it  to  be  leninded  (/)•    If^  howerer, 

fBtif  the  eooBidamtion  is  good,  and  severable  from  the  bad, 

AeCont  will  then  only  destroy  the  effect  of  the  bad  part  (m). 

Htk  fiut  of  the  consideration  be  donbtfoL  and  be  £urly  con- 

totei,  tile  Court  will  not  at  once  grant  the  application,  but 

yill&«tt  an  iasoe  to  txy  it,  and  enlaige  the  rule  for  canod- 

bgtkgywwror  setting  aside  the  judgment  in  the  roean- 

te  {m\  or  dismiss  the  ^plication  altogether  (o).  The  Court 

ianRAiied  to  decide  the  question,  whether  a  joint-stock 

^ofBj  vn  a  nuisance  withm  the  6  G.  1,  c.  18^  upon  a  mo- 

jytoxt  ande  a  judgment  confessed  to  them  on  a  warrant  of 

ywaqr  {p\.    And  wnere  the  defendant  has  had  an  oppor- 

isatj  of  pWsding  the  illegality  or  want  of  consideration,  the 

Cisri  win  not,  it  seems,  in  general,  interfere  summarily  in  this 

if  It  be  alleged  that  the  warrant  is  foived,  or  the  like,  the  whiwthe 
Csrt  wiB  direct  an  issue  to  Ury  whether  ft  has  been  duly  ex-  JJJJ^^ 
^kd  or  not  (r).  But,  where  a  joint  warrant  of  att<miey  had  or  attaradT 
emahosd  after  its  execution  m  the  christian  name  of  one 
^^  urties,  who  had  re-executed  the  same  without  the 
<°*wge  of  the  otiier,  the  Court  refused,  on  the  u^plication 
^tb  ftomer,  to  set  aside  the  judgment  which  had  been 
^Pd  tbeieon  (*)• 

im,  if  a  warrant  of  attorney  be  given  by  an  infiuit,  the  wb«tgiT«i 
CjrtwiU  order  it  to  be  delivered  up  to  be  cancelled,  even  "nr  ■oiniknt 
jfcyji  there  may  be  droumstances  of  fraud  on  the  jpart  of 
vidaiii,  and  though  the  eondderation  be  for  necessaries  (0, 
^lii  dsMJy  shewing  that  he  was  under  age  when  he  gave  the 
""^    '  (a).    But,  if  an  infant  and  another  join  in  a  warrant 


md  BUhap  ▼.  Hatch,  7    lU:  J'b*««MV.Jtoraiw,3Nev.&M.680; 

1  A. ^  B. 575*  8.0.1  Bap.  Nath,  4  Moo. 
4  T.  ILOM:  SBni^    8i  P.jm.  Bemtrklg^  v.  mkbmm,\  Dom]., 


r,  S 1*.  R,  737:  Startm  t.  N  &, 774:  Dmmetr. Gar6«tt,  8  l5owl.inQ: 

ItMootg,  m:  Nmtk  v.  Ofdmmd  PFdW  t.  3Mpr.  1  D.  &  L.  076;  13  Law  J., 

'.CM:  Hamginn.  Ctatm,  I  DowL,  N.  &,  Q.  B.»  94.  &  C. 

._^    7{  te  wvutk  9mm  the  Court  ro-  tp)  Brottn  v.  Hdt.  4  Taunt.  587-    And 

yfcftpowaytcnMonthedalfepd.  aMoCherciMstnTMd,0thed..M7. 

Sr^'O'vw  V.  Btotmtt,  10  Ad.  a  (f)  BM^  T.  Bnmtr,  3  DowL  SOS:  PM»- 

&jH  SMlTfldBT.StaMM,  13  M.&  W.  JM  ▼.  AMktt,  1  C,  M..  A  R.  85;  S  Dowl. 

^tMSja  089.  &  C  And  ne  Dmm  r.  Kmtt,  7  M.ft 


,BWh»?.C*irwftg<,8NT.  a  P.3Qg;    W.144t  LafMT.CkoymHm.ll  Ad.AEl.966. 
f^*tMLak,8.a  (r)  Gft«M ▼.  Bond,  Baraet. 23a 

ttw  V.  HMo-,  1  DowL  4ei:  HoUt-       («)  Cake  ▼.  Bn$mnua,  2  Moore,  495;  8 
*VR.aUBaMi,Id.3SB.  TuiQt.  439.  &  C. 

V.  DnUmm^A  B.  A  Aid.       (t)   Smimdenm  v.  Marr,  1  H.  Bl.  76: 

Wooiv.  Heatk.l  Chit  Rep. 706:  OUmtv. 


^r^'Bmt.t  D.a  L.  77S.   And  tee    Weodnigk,  7  i>owL  IdSstirMn  t.  Tbml 

i»,  10M<  - 


^  ^ ,  1  C.  a  M.  39.  ttm,  10  Moon,  17«;  «  Blog.  47«,  8.  C. 

JfWlMMft  V.  fTiitw,  1  Dowl.  (M)  fTaemer  V.  8lokm,  1  M.  a  W.  803; 
^ifAm9mmyr.Jf»tumitr,  5  DowL  I  T.  A  O.  319|  4  DowL  784,  8.  C  The 
iM>aW^S.a:  CUHMT.Bmien,  sStdavHofthemrtyM  to  hb  infamy  wu, 
'gaill  in  that  eeee,  held  ineufllcknt,  thougn  nip- 

.?yi  %,  Jtmm,  t  Cowp.  787:  Hmmtd  portedby  the  rcstoter  of  teptiMn,  without 
J^*ia>iS&actl7i  8  M.a  R.  130,   the  teitlmoi^  of  tome  penon  who  knew 

h"  hif  Mt. 

M  te  n^H  V.  GhepOn,  8  &  ft  Ad. 
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Part  ii. 


Byaawrrtod 
wonuui* 


By  one  of 
cuton. 

ByftlumUle. 


Where  aa- 
ocharieearfty 

UgiTtD. 

AppUdUoPt 
Dj  whom  to 


COfttOD. 


FIUiigoi;be- 
fixe  Judg- 
ment. 


Warrant  ofAUwm^^ 

of  attorney,  and  jadgment  be  entered  np  aninst  botii,  the 
judffment  ma^  be  vacated  as  to  the  infiuity  and  remain  good  as 
to  we  other  («)• 

SOy  if  ^fi^  eavertf^  unless  a  sole  trader  in  London,  give  a 
warrant  of  attorney,  it  is  absolutely  void ;  and  the  Court  or  a 
judge  will  order  it  to  be  delivered  up  to  be  cancelled,  or  will 
set  aside  the  judgment,  (kc  (y)  ;  and  this  although  the /mm 
was  divorced  a  mentd  et  thoro  \x)y  and  though  the  warrant  was 
ffiven  by  her  in  an  assumed  nam^  and  the  plaintiff  was  wholly 
Ignorant  of  the  marriage  (a).  In  a  prior  case,  however,  the 
Uourt  refused  to  relieve  her,  where,  at  the  time  she  executed 
the  warrant,  she  lived  by  herself,  and  acted  as  fkfeme  wdU;  and 
they  put  her  to  her  vnit  of  error  (6).  A  warrant  to  confess  a 
juwnent  to  nfeme  covert  is,  it  seems,  void  (c). 

Where  one  of  several  executors  gave  a  warrant  of  attorney 
to  confess  a  judgment  amnst  all,  the  Court  ordered  it  to  be  de- 
livered up  to  be  canceled  {d). 

It  is  not  an  objection  to  signing  judgment  on  a  warrant  of 
attorney,  that  the  defendant  has,  since  its  execution,  become 
insane  {e). 

Nor,  that  he  has  since  given  another  security  for  the  sime 
debt ;  unless  there  be  some  agreement  that  the  latter  shall  be 
substituted  for  the  former  (fS. 

The  application  to  have  tne  warrant  given  up  to  be  can- 
celled, or  to  have  judgment  or  execution  on  it  set  adde,  ma^,  if 
the  objection  be  a  substantial  one, — going  to  the  consideration 
for  the  warrant, — be  made  by  any  person  interested  in  impeach- 
ing the  warrant,  though  not  a  party  to  it  (j).  Where  it  has 
heexk  given  for  a  fraudulent  purpose,  it  would  seem  that  the 
application  can  only  be  made  oy  third  parties,  and  not  by  the 
defendant  (A).  Bu^  a  mere  formal  objection,  even  the  want  of 
a  formal  attestation,  under  1^2  Vkt.  e.  110,  $.  9,  cannot  be 
made  by  any  but  the  defendant  or  his  representatives,  or  those 
claiming  under  him  {%).  An  objection  to  the  warrant  being  by 
an  infant  or  married  woman,  cannot  be  made  by  third  par- 
ties {k).  The  defendant  may^  make  the  application,  notwith- 
stanaing  a  fiat  has  issued  agamst  him  (Q.  It  may  be  made  by 
his  assignees  ^m). 

The  Uourt  m  general  give  the  successful  party  his  costs. 

FUing  q/I] — ^By  rules  of  court,  which  will  be  noticed  here- 
after, judgment  shall  not  be  signed  on  a  warrant  of  attorney, 
without  such  warrant  is  delivered  to  and  filed  by  the  derk  of 
the  judgments,  who  is  to  file  the  same  in  the  order  in  which 
the  warrant  is  received.  The  practice  as  to  this,  however,  will 


W^od  ▼.  HmOi,  1  Chit.  70S,  n.:  AMIn  t. 
X«ai««m,  4  M.  a  Soon,  7ia. 

(jr)  Otld$  T.  Sammm,  3  Taunt  961. 

(«)  jrWrMeme  V.  Bktvtin,  S  M.  &  Set 

73. 

(a)  fibOr  V.  WhUt,  4  Leo.  Obs.  am. 

(6)  Amii.,\  Selk.400.  Andiee  WUklm 
▼.  W0lherm.  3  B.  a  P.  S90:  Madam  v. 
Jni^ginif.  lo.  US. 

(CI  Aoterte  v.  Pienm,  %  WIIi.3» 

(tf)  Khota  X.  Qmm*,  1  Str.  80. 

(•)  P^ontt  V.  JCUNe*,  4  DowL  987. 


(/ )  Stmotn  T.  AhJ^,  4  Blng.  134: 
9dkit.4S3L 


tutirod  V. 


9  M.  &  Ry.  ia> 


8  Ka  C  917,  a.  C:  UmHn  ▼.  Jiv«K  3 
B.  A  Ad.9M. 

^MmM,  880.    And  tee  Dm  lUkmU  f . 
JtoMrto.  9  o>  ot  Aid*  3o7. 

~  ~    iv.SkMdara,lDowLa99}««r. 


840. 


(*)  MoCMMX  ▼.  at,  AMm»  9  W.  BL  113S: 
AMin  V.  laitgtmt  4  M.  A  Soott,  7ia> 
(I)  Pktehmr,  Hmr9^,  1  Q.B.  SSI. 
(m)  SeelMlT.DiM,9Do«L9«a 
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be  BOR  eoDTeniently  cQHsidered  hereafter,  while  treating  of    cwap.  u. 
the  judgment  on  the  warrant  (»). 

Br  Kat.  ZQ.A^€.  39,  s.  1,  to  prevent  frand  and  injustice  to  Wananuof 
oMiien  by  secret  warrants  of  attorney,  whereby  parties  are  ^^SSSxin' 
oitifld  to  keep  up  false  appearances  of  credit,  it  is  enacted,  tiom  tobe 
"An,  if  the  holder  thereof  shall  think  fit,  every  warrant  of  f^^jUJI," 
atoney  to  eonfiess  judgment  in  any  personal  action,  or  a  true  daya. 
eofif  thereof,  and  of  the  attestation  thereof,  and  the  defeazance 
iM  hkdofsements  thereon,  in  case  such  warrant  of  attorney 
lyi  bejQTen  to  confess  judgment  in  his  Majesty's  Court  of 
Kiog's  Bench,  at  Westminster,  or  such  a  true  copy  thereof  as 
afonwd,  in  case  such  warrant  of  attorney  shall  be  given  to 
cQsfeae  jn(kment  in  any  other  court,  shall,  within  twenty-one 
^j%  f&a  Uie  execution  of  such  warrant  of  attorney,  be  filed, 
to^ethervith  an  affidavit  of  the  time  of  the  execution  thereof, 
with  the  ekrk  of  the  docquets  and  judgments  in  the  said  Court 
of  %*!  Bench." 

Bf  lection  2,  "  If,  at  any  time  after  the  expiration  of  twenty-  if  not  flied. 
ow  dajs  next  after  the  execution  of  such  warrant  of  attorney,  J^l^^^ 
acoiDfflienonof  bankrupt  shall  be  issued  against  the  person  sSneeiiD  case 
rho  shall  hsTc  given  sucn  warrant  of  attorney,  under  which  he  JuptqN* 
iball  be  duly  found  and  declared  a  bankrupt,  then  and  in  such 
c&K,  nnlesB  such  warrant  of  attorney,  or  a  copy  thereof,  shall 
^Te  beoi  filed  as  aforesaid  within  the  said  space  of  twenty- 
9Sihy%  from  the  execution  thereof,  or  unless  judgment  shall 
^  been  signed,  or  execution  issued  on  such  warrant  of  at- 
^j  within  the  same  period,  such  warrant  of  attorney,  and 
thejodnn^t  and  execution  thereon,  shall  be  deemed  fraudn- 
Wauvoid  against  the  assignees  under  such  commission,  and 
^mignees  shall  be  entitled  to  recover  back  and  receive,  for 
^  ue  <tf  the  creditors  of  such  bankrupt  at  large,  all  and  every 
tie  Bkooies  levied  or  effects  seized  under  and  by  virtue  of  such 
JB^meDt  and  execution." 

Bj  section  3,  reciting  that  the  object  of  the  above  provi-  same  a*  to 
^fm  may  be  defeated  by  any  person  giving  a  cogrumt,  instead  «>«w>vit«. 
•^  ft  wanant  of  attorney,  enacts,  "  that  every  cofftumt  ac- 
^*'^my  given  by  any  defendant  in  any  personal  action,  in  case 
ti^  action  in  which  such  cognovit  actionem  shall  be  given  shall 
k  is  the  said  Court  of  King's  Bench,  or  a  true  copy  of  such 
"^^o^  actionem  in  case  the  action  wherein  the  same  is  given 
^  be  in  any  other  court,  shall,  together  with  an  affidavit  of 
^  time  of  the  execution  thereof,  be  filed  with  the  said  clerk, 
^  like  nuuiner  as  such  warrants  of  attorney,  or  copies  thereof 
iid  affidavits,  within  the  space  of  twenty- one  days  after  such 
'^Mvft  actionem  shall  have  been  executed,  otherwise  such  cog- 
^  attumem^  and  any  judgment  entered  up  thereon,  and  any 
execution  taken  out  on  such  judgment,  shall  be  deemed  fraudu- 
^  and  void  against  the  assignees  of  the  person  giving  such 
^'jntmt  aetionemy  under  a  commission  of  bankrupt  issued  against 
JiD,  after  the  expiration  of  the  said  space  of  twenty-one  day^ 
^  like  manner  as  warrants  of  attorney,  and  judgments  and 
^x»cntions  thereon,  are  deemed  and  taken  to  be  fraudulent  and 
t Old  by  this  act." 

(n)  IW.874. 


864  Judgment  en  Warrant  of  AUom^. 

Part  ir.         The  act  provides  that  the  Master's  fee  for  the  filing  shall 

other  TO-      ^®  ^'*  ^^)    ^^  *^®  warrant  or  eoqnomt  he  made  subject  to  a  de- 

vitidbs^aTco.  feazance  or  condition,  such  defeazance  or  condition  most,  in 

order  to  make  the  warrant  or  cognovit  effectual  against  the 

assignees  (/?),  be  written  on  the  same  paper  or  parchment  on 

which  the  warrant  or  cognovit  is  written  before  the  time  when 

the  same  or  a  copy  thereof  respectively  shall  be  filed  (/)).  The 

same  act,  section  7,  provides,  tnat  any  person  shall  be  entitled 

to  have  an  office  copy  of  the  warrant  or  cognovit^  upon  paying 

for  the  same  at  the  like  rate  as  for  an  office  copy  of  a  iudg- 

ment.    And  by  the  5th  section  the  Masters  shall  keep  a  dook, 

containing  particulars  of  each  warrant  or  cognovit  filed,  &c, 

The  6  <Sif  7  Vict.  e.  66,  enacts,  that,  in  addition  to  this  book, 

another  book  or  index  shall  be  kept,  of  the  names,  &c.  of  per* 

sons  by  whom  warrants  or  cognovits  are  given,  and  which  shall 

be  open  to  inspection.    If  the  warrant  or  coanovit  have  been 

filed,  as  above  mentioned,  and  the  debt  be  anerwards  satisfied 

or  discharged,  a  judge,  upon  being  satisfied  of  that  fiict,  W 

order  a  memorandum  of  satisfaction  to  be  written  upon  it  (9) 

ProrUioo.         The  7  G,  4,  c.  57,  *.  33,  and  1  <!t  2  Vict.  c.  110,  s.  60,  extend 

£JSJjJj^    these  provisions  in  favour  of  tne  creditors  of  an  insohcnl 

«iebton.         debtor  (r).    It  being  questionable  whether  warrants  of  at 

tomey,   executed  by  insolvent  debtors,  before  adjudicstioi 

made  in  the  matter  of  their  petition,  pursuant  to  the  seven 

acts  passed  for  their  relief,  were  to  be  deemed  secret  warrani 

of  attorney  within  the  3  G.  4,  c,  39,  it  was  enacted  by  th 

1  W,  4,  c.  38,  s.  3,  that  such  warrants  should  not  be  with^ 

that  act,  and  that  the  same  should  be  deemed  valid. 

Abo  to  In.         The  7  <Sr  8  Vict,  c,  96,  s.  20,  extends  these  provisions  to  th 

■^jrat  peti-  assiniees  of  insolvent  petitioners  under  that  act.    Where  a  d< 

^  fendant  had  given  a  warrant  of  attorney^  upon  which  judgmel 

was  signed  and  execution  issued  and  levied,  but  the  instrumei 

was  not  duly  filed  in  pursuance  of  the  3  G.  4,  and  the  defen< 

ant  afterwards  became  insolvent,*  and  petitioned  the  Insolvei 

Court,  under  the  5  Jjf  6  Vict.  e.  116,  under  which  petition  a 

signees  were  appointed,  the  court   refused   to  set  aside  t) 

i'udgment  and  execution  upon  the  application  of  the  assigned 
Lolding,  that  such  instrument  was  not  void  as  against  thei 
by  reason  of  the  non-filing  thereof,  as  it  did  not  &li  within  tl 
provisions  of  the  3  G.  4,  the  7  G.  4,  c.  57,  nor  the  1  4r  2  F« 
c.  110  ;  and  that  the  5  4'  6  Vict.  c.  116,  *s.  1  and  7,  contains 
no  words  extending  the  provisions  of  those  enactments  to  su 
an  instrument  (s). 
The  twenty-       The  twenty-one  days  limited  by  the  act  for  the  filing  of  tl 
52J5J5  *^  warrant  or  cognovit^  or  signing  jud^ent,  or  issuing  executio 
are  to  be  reckoned  exclusive  of  the  day  of  execution  <^  ti 
* 

(o)  3O.4,e.S0.s.&  9Vict.e.]10.s.flO,caineiDtoeAct,tl) 

(■)  3  G.  4.  €.39, 1.4:  fiMWMCfv.  DmM,    wstan  interval  during  which  no  «ucl> « 

B.  6t  C.  000:  Urem  t.  Gmm,  1  DowL    vision  was  In  force:— fldtf,  that.notwi 


10  B.  h  C.  000:  GrevN  t.  Gng,  1  DowL 

1M)L  standtnf  thbintcnral,aJudfrmentofO 

{q\  3  0. 4,  c.  39.  s.  8.  warrant  of  attorney  entered  up  since  tl 

(r)  A  warrant  was  ffiTen.  while  the  pro*  &2  Vict.  e.  110,  was  not  valia  aa  agu 

Tiskm  of  7  0. 4t  e.  5^  a.  SS,  as  continued  assignees  appointed  under  the  ace    (O 

by  later  acts,  was  in  force.    Between  the  ▼.Stone,  12  Law  J.,  N.  SmQ>B.,  M4). 

16th  of  Aufuxt,  1838,  when  the  last  of  U)  hawrmeey.  LaarreM«,I  DowL^ 

these  acts,  the  9  &  7  W.  4,  c  44,  expired,  819;  lSLawJ.,N.S.,  Q.B.,S46»  &  C 

end  the  1st  of  October,  1838,  when  the  1  * 
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^KooA  istamo9k;  and  a  eognovUy  therefore,  executed  on  the    oap.  n. 
9tl,iidttly  filed  on  the  30th  of  the  month  (0-  

itvOI  affice  to  render  the  warrant  or  cognovit  operative  suffletet 
nif  tie  act  as  against  asdgne^  that  judgment  be  signed  JSll^juSf- 
vBliB  the  twenty-one  days  after  its  execution,  though  execu-  ment  in  tbat 
«■  bt  not  iaraed  until  afterwards  («#).  **°>^ 

I^  stitQte,  it  will  be  seen,  requires  an  affidavit  of  the  due  Affldsiit  cf 
owtionof  the  warrant  or  cognovit  to  be  filed  at  the  same  «»«cutioii. 
^  lod  saeh  affidavit  must  state  the  day  of  the  execution. 
iaiidiTit  made  by  an  attesting  witness  to  the  warrant,  and 
^vith  it,  merely  stating  its  date, and  that  he  saw  the  party 
eac8te  Uie  same,  without  verifying  the  day  on  which  it  was 
^xKsted,  would  be  insufficient  (x).  The  affidavit  in  the  case 
o{  t  e»fM^  should  be  Intitlea  in  the  cause.  It  may  be  so 
iBti&d  btke  case  of  a  warrant  of  attorney,  but  it  need  only 
tefeaW  ia  the  court  (y). 

,  ^^  is  00  necessity  for  filing  an  agreement  between  the  par- 
te flfasequent  to  the  warranty  altmng  the  terms  of  it ;  as,  for 
'■^■BcejiB  agreement  to  wiuve  the  necessity  for  a  scire  faciaSy 


Pwicnt  and  void  against  the  assignees  of  the  defendant, 
^  CBe  he  become  bankrupt  or  insolvent,  and  who  shall 
beotitled  to  recover  back  and  receive,  for  the  creditors' 
**i  the  monies  and  effects  seized  under  the  judgment  and 
^^"*^(a).  It  seems  that  the  warrant,  judgment,  &c. 
^"^be  60  fraudulent  and  void  at  any  distance  of  time  (b), 
imj  v<mld  be  so,  thoiL^h  the  petitioning  creditor's  debt, 
j^vliieh  the  fiat  is  munded,  did  not  exist  at  the  time 
•  w  execution  of  the  warrant  of  attorney,  or  within  the 
^•'^-oiie  days  (c\  A  bond,  upon  the  face  of  it,  appeared 
to  Be  conditionea  tor  the  payment  of  a  sum  certain  ;  but, 
7|>t  indenture  of  the  same  date,  declaring  the  purposes  for 
]|^  the  bond  was  executed,  it  was  agreed  that  it  should 
^wid  for  the  obligees  to  commence  an  action  upon  the 
^and  proceed  to  judgment  whenever  they  should  think 
^  Md,  upon  judgment  beine  obtained,  to  issue  execution ; 
*r*^  .  judgment  should  be  a  security  for  the  payment 
|*Jie  obligees,  on  demand,  of  all  sums  of  money  which 
^jwcre,  or  might  thereafter,  become  due  to  them  ;  a 
kt  having  been  entered  up  by  virtue  of  this  deed,  the 
isaed  execution,  without  assigning  breaches  or  exe- 
_^  writ  of  inquirv  ;  and  the  Court  held,  that  the  indent- 
'WjbyTirtue  of  which  the  judgment  was  entered  up,  was  in 


J^B^M  V.  BmrgtM,  IS  Ad.  Ac  E.  ^  T.  YmlM,htfra:  Bnokt  t.  MUeheB, in- 

^♦K*  1X443,  8.  C  /m. 

I*«M r.  Wmi,  u ham  J„  N.  &,  Q.  Kb)  Ettntt  v.  WeOa^  8  Scott.  N.  R.. S35| 

^.X-  8  DowL  4S4,  S.  C:  Godson  v.  Sanctuary, 

Z^^  **""»i^  2  M.  *  P.  SflO.  4R  a  Ad.  SS5:  1  N.  *  M.  M,  S.  C:  Bi/- 

o"*»w  t.  WmdnUfk,  1 B.  &  A.  a67:  ftn  v.  Yorkg,  A  M.  &  G.  489 : 6  Scott,  N.  R., 

Z^*»n>>  a  a  a  Ciei.  409:  IMwU  t.  888.  S.  a:  Brooke  r.  MiUheU,  R  Scott,  739: 

^^2^f>o»l.440.  HItoMv.  frMttdto*,  1  M.aii.a 

S?f**^^'  ^■*"w«.3  D.  dc  L.  99.  (c)  Botntt  ▼.  WdU,  tupm, 

w»*io\!Utmmot  nmcdy.see  B^- 
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866  Judgment  on  Warrant  ofAUam^, 

paht  f  I.  legal  effect  a  cognovit y  within  the  3  G^.  4,  e.  39 ;  or,  if  iiot»  thtJ 
"  it  was  a  contrivance  to  defeat  the  provisions  of  that  statute : 
and  this  indenture  not  having  been  filed  with  the  propei 
officer,  within  twenty-one  days  after  its  execution,  nor  jocg- 
ment  entered  up  within  that  period,  as  required  by  the  statute, 
the  Court,  upon  application  by  the  assignees  of  the  obli^r 
who  had  become  bankrupt,  ordered  the  execution  to  be  with- 
drawn {e).  On  the  1st  of  January,  1841,  G.  Y.  gave  a  comm 
in  an  action  adversely  commenced  against  him  by  a  creditor 
the  cognovit  was  not  filed  until  the  Ist  of  February :  on  tb( 
24th  of  January,  1842,  judgment  was  signed  upon  this  cognm 
and  tkfi.fa.  issued,  under  which  the  goods  of  Gr.  Y.  were  seiiec 
on  the  7th  of  February,  and  subsequent  v  sold,  and  the  money 
deducting  the  expenses,  and  a  sum  paid  by  the  sheriff  for  as- 
sessed  taxes,  handed  over  to  the  creditor :  G.  Y.  afterwardi 
suffered  judgment  b^  default  in  an  action  brought  agamsl 
him  by  another  creditor,  at  whose  suit  he  was  armted  undei 
a  ca.  sa,  on  the  14th  of  April,  1842 ;  and,  on  the  22iid  oi 
July,  1842,  he  obtained  his  discharge  under  the  1  <S!f  2  Vkt*  c. 
110 :  it  was  held,  that,  the  cognovit  not  having  been  filed,  doi 
T  judgment  signed,  nor  execution  issued  thereon  within  twenty- 

one  days,  pursuant  to  the  3  G.  4,  c.  39,  and  \  6^2  Viet,  c  110, 
9,  60,  the  cognovit  and  the  judgment  and  execution  thereon 
were  void  as  against  the  assignees  ;  and  that  the  latter  wen 
consequently  entitled  to  recover,  in  an  action  for  money  ha^ 
and  received,  the  whole  proceeds  of  the  levy,  deducting  onlj 
the  sum  paid  for  taxes  (/).    In  order  to  let  in  the  objection, 
that  the  statute  has  not  been  complied  with,  it  must  nrst  ap- 
pear that  there  is  a  valid  fiat  against  the  party,  and  it  seenu 
that  it  lies  upon  him  who  seeks  to  impeacn  the  warrant,  &e. 
to  shew  that  it  was  not  filed  (  g), 
Thou^not       Though  the  warrant  or  cognovit  be  not  filed,  or  the  prori 
wmantraUd  ^oub  of  the  3  (r.  4  be  not  otherwise  complied  with,  still,  a 
•Miiut  others  those  provisions  are  available  only  in  favour  of  the  assignees  o 
JljUi^*        the  paity  under  his  bankruptcy  or  insolvency,  the  wanant  o 
cognovit  will  be  valid  as  against  the  party  giving  it  and  al 
other  persons  (A),  and  for  this  reason  the  assignees  canoo 
set  aside  the  judgment  (t }. 

Judgment  oo.     Judgment  on^  when  to  be  signed — Form  ofy  6^C\ — In  enteriq 

ticned^tonn   "P  the  judgment,  the  authority  given  by  the  warrant  should  I 

o^dic!  strictly  pursued,  otherwise  the  judgment  will  be  irreffoU 

Must  pureue  The  defcazauce  to  the  warrant  cannot,  it  seems,  in  genenu,  ^ 

the  warrant.    \ia^  it,  though  it  may  serve  to  qualify  the  autiiority  gi^tf^Jj 

it^t).    In  the  construction  of  the  terms  of  the  warrant  il 

deteazance,  a  fair  and  reasonable,  and  not  a  forced,  constmcfl 

must  be  given  (/). 

(e)  nwmt  ▼.  Jmmimgt^  5  B.  &  C.  650;  8       (Ir)  Sea  HmukmB  ▼.  JtfMtteM.  1 
D.  A  R.  484,  S.  a  S17:  MamviU  r.  MmmriM,  Id.  544: 

(/)  BMnr.Yarke.SUaxuhO.^SOi  6    v.  O^gvtt, S  DowL  AM.  The Coart  i 


Scott,  N.  R.,  SS2»  S.  C  to  bare  allowed  the  d^/Uiwmw  to 

IM^  Airetmy,Dari»,  3  U.  8c  Seoa,lXi  the  warrant,  in  OkoOr  ▼.  PFoOm,  1  D. 

9Bing.  740.  S.  C.  9(h  pott,  8G9L    And  we  SM^tm  r.  i 

{h)  MarrU  ▼.  Jfettin.  6  B.  A  Cm.  446:  Pm,  1  Dowl.  AIS;  pMf.  869.  «7t>  „  ^ 

BaMMTfT.  DmiM.  10B.AC.500:.<iir««DM        (/)  See  BU«aoMH6e  ▼.  BmmI.  5  N.  * 

T.  DmU,  9  Bins.  940.  621:  Dm**  ▼.  Wttdmrm,  1  Do»U  ^* 

(<)  ONen  ?.  Ikv»  1  DowL  350.  965t  U  Lav  J.,N.S.,  Q.B.,a&&C.  ^ 


J 


Jmdffmenty  when  to  be  signed^  807 

Ik  jui^ment  may  be  entered  up  at  the  time  allowed  by  the    CMAf. ». 

^«iiBt»«nd  this  as  of  course,  without  applying  to  the  Court  or  when  to  be 

•JB^  if  entered  up  within  a  year  and  a  oay  next  after  the  date  tigatd. 

flf  tb  wuTint,  and  if  there  has  not  been  a  change  of  the  par- 

&I,  sr  wiDe  other  erent  which  makes  an  application  to  the 

Cent  or  a  judge  necessary.    If  the  warrant  is  given  to  secure 

tkeptpient  of  money,  it  is  not  necessary  to  delay  the  signing 

^  At  judgment  until  defiralt  made  in  thepayment  (si),  unless 

t^  be  expressly  stipulated  for  in  the  defeasance  (n).    And  if 

the  wimot  be  giren  to  confess  judgment  absolutely  for  a  sum 

cBtaiiiyliQt  it  be  understood  between  the  parties  that  it  is  given 

Mly  to  indemnify  the  plaintiff  against  his  suretyship  for  a 

"ttlkr  asm,  the  plaintiff  need  not  defer  the  signing  of  the 

)|>^|iMit  or  issuing  execution  until  the  contingency  happen(o). 

u  ue  4efeBzance  state  that  it  is  given  to  secure  the  payment  of 

BffaMor  after  demand,  an  actual  demand  must  be  made; 

'^^  poposal  to  settle  amicably  does  not  amount  to  such  de- 

oiBd(B).    Where  the  plaintiff,  for  the  purpose  of  dispens- 

o^  wi^  it,  made  a  formal  demand  immediately  after  the  exe- 

^itM&of  the  warrant,  and  at  the  expiration  of  the  time  agreed 

■gaed  judgment,  the  Court  set  it  aside  (q),  A  demand  on  a  lu- 

>itie  21  haofiicient  (r).  A  stipulation,  that  the  judgment  shall 

BR  k  entered  up  before  a  certain  day,  unless  the  party  giving 

it  sb]],  in  the  meantime,  have  become  bankrupt  or  insolvent 

^  not  oast  the  p&rt^  to  whom  it  is  given  from  the  right  to 

fBtonp  judgment  b^re  the  day  specified,  if  the  former  be  in 

Bvlrent  circumstances,  although  he  may  not  have  become 

^■kmptyor  taken  the  benefit  of  an  Insolvent  Debtors  Act  («). 

If  Ae  warrant  specify  any  particular  time  at  which  the  judg- 

1^  k  to  be  signed,  it  cannot  be  entered  up  at  anv  other 

^(f ).  If  it  be  to  confess  judgment  generally  **  as  of  "or  **  in  of  a  p«rtic»- 

tta,  it  is  valid,  notwithstanding  B.  G,,  H.  T.,  4  Jf^.  4 ;  but  ^  ^^ 

tb  judgment  should  be  signed  of  a  particular  day  in  that 

^cioifs);  and  it  could  not  be  signed  in  vacation  ^ir).    But 

*W  a  warrant  given  in  July  authorized  the  parties  to  ap- 

F«»  &C.  "  as  of  Trinity  Term  last,  Michaelmas  Term  next,  or 

ttynibseqaent  term,"  judgment  having  been  signed  in  August 

*rfthe  preceding  Trinity  Term,  it  was  held  regular,  notwith- 

*Bdmg  the  R,  O.,  H.,  4  W.  4,  r.  3  (y).    Where  a  warrant 

*•  given,  dated  the  31st  of  March,  1830,  and  authorized  judg- 

m  VS^  M^  1814.    And  lee  Anon,,  («)  BUkOeeembe  t.  Bond,  5  Ner.  6t  M. 

«^.«JBi  f21:  lH.aW.612.  S.C    See  Ptorfrtffv 

^1^  Set  HkiMi  r.  Bnmkv,  8  B.  &  B.  ▼.  Fraser,  7  Taunt.  307;  1  Moora.  A4. 

«^911ooie.a07.S.C:a9>fwrv.  Dwirfo,  S.C. 

IH^  W.  II;  2  A.  a  E.  4fi6;  4  Nnr.  &  (0  MwmCt  cam,  1   Mod.  1  :  Anm.,  7 

K-WklC  Mod.  53. 

^  Itoivv.  B««er.  3 Taimt. 465.  And  (m)  Tbdtf  v.  Gomperte»6  DowU  29S.  And 

?  ft"ftHH  ▼.  Vrmur,  7  Taunt.  307:  1  u*  Bttto  v.  Lawrtnee,  8  Scott,  N.  fL, 

■m,54.  S.  C:  Omr  v.  MbarU,  5  B.  A  122;  2  D.  ft  L.  88,  S.  C:  BMt.  Mtuming, 

A4^  «i»  V.  Brmk,  1  fi.  A  Ad.  124:  13  Law  J.,  N.  S..  Q.  B.,  123. 

^t;  Wttdmnm,  1  DowL,  N.  S..  265;  u)  CbMoW  ▼.  ChUoer,  1  DowL,  N.  &, 


ni«rJ.,M.8.,QiB.,53,8:C:  »/»▼.  726;  11  Law  J..  N.S.,  C.  P  .  137;  4  M.dk 

■*, IDowU,  N. S.,  2S7.  Gt. 62,  S,  C    And  see  Ra^mmt  v.  Smkh, 

VI IIMWI V.  Brmml^,  5  Moore^  307:  2  I  D.  5e  L.  166;  12  Law  J..  N.  S..  B.  C, 

7*S.4|L  a  C.    Sea  Cnper  v.  Dmdo,  279,  8.  C:  Bommquet  v.  Graham,  7  Jur. 

^■n.*1L«S:  t  A.  41  1^498;  1  H.  dt  831. 

^•jL a  C  ig)  JartU  t.  South,  2  DowL  41 L.  962;  13 

mmmw.  Onmmtod,  2  Jozist.  980f  M.  &  W.  158;  13  Law  J.,  N.  S.,  Ezch., 

^  *^          319, 8.  a 
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Part.  ii. 


In  what 
court. 


lu  whofe 
name  and 

whom. 


For  what 
amount  of 
debt  and 
costs. 


Juigmmtim  WarranU  of  Attorwjf. 

ment  to  be  sig^ned  ^*  as  of  Michaelmas  Term  last,  Hilary  Term 
next,  or  of  anv  subsequent  term,"  with  a  defeasance  to  secure 
1000/.  *'  on  the  16th  of  December  next,"  and  jadgmnnt  was 
signed  on  the  21  st  of  April,  1830,  on  motion  to  set  aside  the 
judgment,  it  was  held,  that  it  was  not  clear  that  the  judgment 
was  not  authorized  by  the  terms  of  the  instmment ;  and_  that, 
at  all  events,  the  application  coald  not  be  granted,  when  it  wss 
sworn  that  it  was  agreed  by  all  parties  that  the  jud^ent 
should  be  entered  up  immediately,  and  the  defendant  did  not 
take  the  objection  till  eleven  years  after  the  judgment  had 
been  signed  (^r).  And  it  seems  that  an  application  to  set  aside 
a  judgment,  on  the  ground  that  it  was  signed  at  a  time  not 
authorized  by  the  warrant,  should  be  made  within  a  reasonable 
time,  or  the  irre^arity  will  be  cured  (a). 

The  warrant,  m  general,  points  out  the  court  in  which  the 
judgment  is  to  be  signed.  Where  a  warrant  omitted  to  do  so  in 
express  terms,  but  was  directed  to  two  attomies  of  the  Quel's 
Bench,  and  no  other  court  was  mentioned,  it  was  held  that  that 
was  the  proper  court  in  which  to  enter  up  the  judgment (&). 

The  judgment  must  be  entered  up  in  the  name  of  the  party 
as  authorized  by  the  warrant.  Where  a  warrant  in  ejectmeot 
authorizes  the  lessor  of  the  plaintiff  to  enter  up  judp:meiit,  it 
must  be  entered  up  in  the  name  of  the  nominal  plamtiff  (e). 
If  the  warrant  authorizes  a  judgment  at  the  suit  of  A.,  this  does 
not  authorize  one  at  the  suit  of  his  executors  {d).  So,  upon  a 
joint  warrant  given  by  two,  without  words  of  severalty,  judg- 
ment cannot,  in  general,  be  entered  up  a^^ainst  one,  even  after  tne 
death  of  the  other  (e).  So,  a  warrant  ^ven  by  one  of  two  exe- 
cutors will  not  authorize  the  plaintiff  m  entering  up  jud^;mait 
against  both(/).  Where  a  judgment-creditor  apphed  to 
set  aside  a  judgment  and  execution,  upon  the  ground  that 
the  jud^ent  was  entered  up  against  the  defendant  by  a  differ- 
ent christian  name  from  that  signed  to  the  warrant  of  attorney, 
the  Court  refused  even  a  rule  niH (g)\  but  this  waa^  probably* 
on  the  ground  that  a  mere  formal  objection  cannot  oe  taken 
advantage  of  by  third  parties  (A). 

The  warrant  in  general  authorizes  a  judgment  for  more  than 
the  amount  of  the  debt  really  due,  usually  double  the  amount 
Where  the  defeazance  shewed  that  the  debt  secured  by  the 
warrant  was  to  carry  interest,  but  the  penalty  of  the  instn- 
ment  itself  was  the  amount  of  the  actual  debt  only,  the  Court, 
on  special  application,  referred  it  to  the  Master  to  find  what 
was  due  for  interest,  and  authorized  judgment  to  be  taken  for 


(t)  Femea  r.  Mamit  IS  Law  J.,  N.  S., 

an.,  81. 

(a)  See  Batev,  Lnormee,  8  D.  &  L.  83; 
8  Scott.  N.  R  ,  128;  13  Law  J..  N.  S.»  C. 
P.,  147,  £•  C:  Anderion  t.  Harrtion,  8  D. 
A  L.  91;  13  Law  J.,  N.  S.,  Q.  B.,  893, 

(6)  Harrimn  v.  Peck,  8  D.  &  L.  106i  13 
Law  J..  N.  S.,  Q.  B.  295.  &  C 

{e)  Doe  T.  Stewartt  1  Dowl.,  N.  S.,  813. 
A  cognovit  having  been  ffj ven  in  an  actkm 
brought  by  the  public  offloer  of  a  banking 
company,  under  the  7  0. 4,  c.  46,  by  which 
it  waa  provided,  that,  upon  default  lo  pay- 
ment of  a  «um  of  money,  the  plaratuT 
•houM  be  at  liberty  to  enter  up  Judgment 


and  iwua  ezecntloo.  It  wa«  hdd  tobe 
sufficient  to  authorise  signing  Jndcnen 

V  PttSli 


in  the  name  of  another  public 
upon  a  augytcBtioii  being  entered  of  w 
removal  oTthe original  plaintJC  \J'^ 
▼.  Taylor,  1  D.  &  L.  «7A;  13  Uw  Jn  K- 
5.,  Q.  B.,  84.  S.  C.)  But  thii  wooM  ■«. 
it  ia  apprehended,  apply  to  the  caae  ff  • 
warrant  of  attorney.  . 

id)  Skort  V.  CeglU,  1  Aastr.  8S1  See 
«Nle,  858. 

(e)  Get  V.  Lane.  15  East,  BBSx  Jer*m  t. 
jn^fT,  8  A.  ft  B.  437:  «»<*,  SSa 

(/)  BtweB  ▼.  Qmm*,  1  Str.  80l 

{g)  MS..,M.,UUA. 

(*)  S«e«n«i,8IB. 
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the  peoaJt^r,  and  such  interest  (•').    Where  the  wAmnt  em-     chav.  ir. 

fwwd  tM  piaintiff  to  girn  jadgment  and  iasae  execution  fw 

^  d^^  bnt  omitted  the  words  '^  toffether  with  costs  of 

9s^  it  was  heldy  that  judgment  could  not  be  signed  for 

tb»eoeti  (y).    But  the  costs  of  the  judgment  and  execution 

vg^  it  seems,  he  levied,  if  the  warrant  authorize  a  jndg- 

&{^  for  a  sum  sufficient  to  cover  the  debt  and  costs  (ir).    For 

*^  amount  judgment  mav  be  signed  and  execution  issued, 

^tte  the  debt  is  payable  bj  inst^ments,  see  poH^  875,  876. 

is  to  the  taxation  of  the  costs,  see  poity  873. 

I^oQ  s  warrant  to  enter  up  judgment  in  debt  on  bond,  judg-  The  matter 
««t  be  eutoed  up  in  debt  on  a  wmtuatms,  the  Court  will  set  it  Jj^  J"***" 
^a^  »  irr^ular  (/).  So,  a  general  warrant,  given  by  a  per- 
sao  who  afterward  hecame  insolvent,  was  held  not  to  authorLee 
the  ptaintiff  to  enter  np  a  special  judgment  against  his  future 
™ti(»).  The  words  "  or  otherwise,"  in  the  warrant,  mean 
<<hOTK  «  by  default "  (a). 

It  if  not  necessary  to  suggest  breaches  in  the  same  cases  in  Suggdrm  «r 
«iudb  hteaehes  must  he  assigned  or  suggested  in  an  action  on  ******«•• 
a  bond,  even  though  a  bond  has  been  given  as  well  as  the 
*ainnt(o). 

Wficfe . 


*>  opportunity  of  signing  a  new  judgment  rightly  (/>).  It 
f^^  that  the  rule  for  this  purpose  is  nisi  only,  and  not  abso- 
ke  in  the  first  instance  (q). 

^Hea  Leave  of  the  Court  or  a  Judge  neceeeary  before  signing  wh«i  imtt 
''■^waf.]— Within  a  year  and  a  day  from  the  date  (r)  of  the  foSJ^mhST 
^vnnt,  judgment  may  be  entered  up  as  of  course  {s).    But  judginentr 
i^  after  that  time  without  leave  of  the  Court  in  term  time,  or 
^a  jodge  in  vacation  {t)y  unless  the  warrant  or  defeazance,  in 
^^gm  terms,  dispenses  with  the  necessity  for  such  leave  (a). 

By  a  gmeral  rule  of  all  the  courts  of  A  71,  2  W^.  4,  r.  1,  e.  AppUartion, 
A  **  lecie  to  enter  up  judgment  on  a  warrant  of  attomtjf  abotfe  ^^  '°*^' 
^e^  under  ten  Jftare  oldy  must  be  obtained  by  a  motion  in 
*•■>  or  ly  order  (^a  fudge  in  vacation;  and  if  ten  years  old  or 
"^  t^fon  a  rule  to  shew  cause.'*  In  the  case  of  a  warrant  to 
"Bcve  the  payment  of  a  poet-obit  hond,  the  Court  have  refused 
^gnmt  more  than  a  rule  nisi  in  the  first  instance,  though 
we  warrant  was  under  ten  years  old  ([x).  And  in  another  case, 
*^  the  drcumstances  were  peculiar,  the  Court  would  only 
P^  a  rule  am  in  the  first  instance  (jr ).    But  they  granted  a 

.^Sfav.W)aton.l  D.aL.aS;  A  M.       (r)  There  may  be  ground  for  eoatcDd- 

•t^^e ScDU,  N.  R.,  603.  &  C    And  inc  Uiat  the  yev  uxA  day  should  be cal- 

"^f*^  V.  Wfim,  1  Dowl.  61&  cuUted  fhm  the  UineaUowed  for  the  pay- 

^  IV  V.  Bmtih,  2  D.  ai  L.  lOSi  13  ment  of  the  money:   tee  Luah,  Pr.  787. 

^y«8^  Q.  B..  S91.  S.  C.  It  teems,  however,  the  date  of  the  war- 

wi  8t»  TIm  wt%m  ▼.  Mmridtw,  3  B.  &  P.  rant  1«  the  proper  time  from  whence  Hie 

r;,^  to  be  calculated. 

£»».  inH*MO«,8T.B.153.  («)  Gaftwrtv.  l\mi/in,5Bhig.  1;  SMoo. 

Xi' *;*»•  ▼.  Mmeim,  1  T.  R.80;  de-  ft  P.  1,  &  C 
TrJ*?*«7  0.4,c57.  m  Anorn.,  6  Mod.  212:  LmtMngtm  ▼. 

2 «*"▼.  nrmtwmtk,  10  ILft  W.38.  WaSer,  1  H .  BL  04. 

£  See  ifce  eases,  ^srf,87&  (m)  Skmran  v.  MenhoB,  1  D.  &  L.SB9; 

WOelm  r.  Ckmerbndt,  2  DowL,  N.  13  Law  J..  N.  S.,  Q.  B..  06.  S.  C 
'?''l_  |jt)  LiuMitgtm  V.  Waller,  1  H.  BL  94. 

Q  h^!**  *•*—"'>  ^3  Law  J.,  N.  &,  See  ftmn  of  the  mle.  Chiu  ForoM,  316. 
V'a.KBiSO.AL.flS.  (y)  JfidiMrdsT.HflNdcv,»DowL102X 
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Judgment  en  Warrant  of  Attoimtgf. 


The  original 
warrant  must 
be  forthcom- 
ing. 


Part  ii.  mle  absolute  in  the  first  instance  in  another  case,  notwiyi- 
standing  it  appeared  that  the  defendant  was  insane,  and  had 
been  so  for  a  considerable  period^  and  there  did  not  appear  to 
be  any  chance  of  his  recovery  {z).  Since  the  rule^  the  Court 
will  not  grant  a  rule  absolute  in  the  first  instance,  for  ju^moit 
on  a  warrant  mere  than  ten  years  old,  although  the  defendant, 
shortly  before  the  applicatiou,  had  acknowlec^ed  the  sum  se- 
cured by  the  warrant  to  be  due  (a),  or  though  the  warrant  be 
to  confess  a  judgment  on  a  bond,  and  the  defendant  is  resident 
abroad  (6).  Personal  service  of  the  rule  niei  on  the  defendant 
will  be  dispensed  with,  if  it  appear  that  he  is  keeping  out  of  the 
way  (c).  In  one  case,  under  special  circumstancea,  Colerid^y 
J.,  allowed  the  rule  nin  to  be  made  absolute,  where  its  semoe 
had  only  been  effected  by  leaving  it  with  the  landlady  of  the 
house  in  which  the  defendant  lodged  {d). 

Leave  has  been  refused  to  sign  judgment  on  a  copy  of  the 
warrant,  although  the  original  was  in  defendant's  poesessiop, 
and  the  copy  in  his  handwriting  (e).  The  proper  course^  in 
such  a  case,  appears  to  be,  to  apply  for  a  rule  calung  on  the  de- 
fendant to  shew  cause  why  he  should  not  produce  the  original 
in  court  for  the  purpose  of  having  judgment  entered  on  it  (/). 
Where  a  copy  of  an  old  warrant  had  been  filed  instead  or  the 
original,  and  search  for  the  instrument  itself  proved  inefiectoal, 
the  Court  of  Queen's  Bench,  upon  an  affidavit  of  the  due  exe- 
cution of  the  instrument  by  the  attesting  witness  since  dead, 
granted  a  rule  for  judgment  {g)» 

Although  judgment  happen  to  be  entered  up  without  the 
leave  of  the  Court  or  a  judge  when  necessary,  yet  it  seems  that 
none  but  the  defendant  himself  (A),  or  his  personal  representa- 
tives in  case  of  his  death,  or  his  assignees  m  case  of  his  bank- 
ruptcy or  insolvency  (t),  can  object  to  the  irregularity.  The 
irregularity  is  one  that  may  be  waived. 

The  application  for  leave  to  dgn  judgment  is  founded  unen  tm 

aMdavity  stating  the  execution  of  the  warrant--the  consiaeratiw 

for  it — the  amount  remaining  due  to  the  plaintiffs  and  that  the  de^ 

fendant  is  alive  (Jb),    The  affidavit  may  or  may  not,  it  seems, 

be  in  titled  in  the  cause  in  which  the  judgment  b  entered  up  (/). 

1.  The  execution  of  the  warrant  must  be  sworn  to,  and 
in  general  by  the  attesting  witness  (si),  and  the  Court  is  so 
strict  in  requiring  this,  that,  even  though  the  witness  refuses 
from  malice  to  make  the  necessary  affidavit,  they  will  not  gnuit 
the  application  (n).  Nor  will  the  circumstance  of  the  commis- 
sioner, before  whom  the  affidavit  that  the  party  is  ali^e  ii 


Conaeouenoes 

ofslgnrng 

jud^ent 

withov 

leave. 


>ut 


AflldaTit  in 
support  of 
appUcatioo 
for  leave. 


Muat  state 
execution  of 
warrant. 


(a)  THggttt  V.  Kmdc.A  Dowl.  987:  1  H. 
a  W.  518, 8.C.  In  the  report  of  this  case 
in  Dowlfaig,  the  warrant  is  stated  to  have 
been  more  than  eleven  years  <dd;  ssd 
fiMere. 

(a)  Niehitu  V.  Merit,  9  Dowl.  101. 

(6)  Fieteher  v.  Eoerard,  13  Law  J.,  N.  S., 
44,  Q.  B. 

(e)  Crtfft  V.  L$r4  Egmontf  8  DowL  SB. 
See/MDie,  912. 

(tf)  Wortham  T.  Turk,  9  DnwL  aSft. 

lei  Anon.,  M.,1838,B.C.:  L<MMa<e,J., 
9  Jurist.  944:  Jacob  t.  Nevifto,  8  DowL 
195. 

(/)  Amm.,  M.,  1838,  B.  C.:  LMtodMs,  J., 
9  Jurist,  1087* 


(g)  Doe  d.  Brammti  v.  Diwnmt,  t  IkmL 
N.  S.,  979. 

(h)  JofMvv.  Jones,  1  D.  ^  R.5«.  Aai 
see  ante,  857, 898. 

(0  See  CbdU  ▼.  Bdwm^e,  9  DovL*  N- 
S.,55. 

(*)  Seethe  form  of  the  Aflldavlt, CUtL 
Forms,  315. 

(/)  DnU  V.  StenkMvy,  3  Dowl.  440t 
Sowerbp  ▼.  WoodrtaTe,  1  B.  A  Aid.  BSf-  1 
Chit.315,S.  C:  Ptmleyr,  RsM«yrir,Id.M, 
n.:  Kx  p.  Gregmnt,  8  B.  A  C  4fl». 

(M)  See  FkU  ▼.  Bemrr^,  1  DovLM: 
2  Tyr.  983;  9  fJ.  &  J.917,  S.  C:  /•"»▼• 
Kn^AC,  1  Chit.  743. 


(fi)jiiasT.ir< 
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mt,  bang  tbe  witness,  dispense  with  the  neoessitj  of  «n  affi-     cbap.  n. 

difit  kf  him  of  its  execution  (o).    It  must  be  obeyed,  how- 

ete^dttt,aB  this  is  a  mere  matter  of  practicey  if  a  judge  allows 

jMpMDt  to  be  signed  on  other  endence,  without  the  afii- 

to  of  the  wibiesBy  such  judgment  will  not  afterwards  be 

faUe  to  be  set  aside  merely  on  account  of  that  deficiency  (p), 

iaaffidsTit  that  the  defendant  had  recently  acknowleoged 

fteoeeatum,  expressly  for  the  purpose  of  enabling  the  pliun- 

tiff  to  enter  up  judgment  without  being  at  the  trouble  of 

m&o%  for  tiie  subseribinff  witness,  has  bmn  held  sufficient  by 

tk  Ccnrt  of  Common  Pleas  (q)  ;  though,  indeed,  the  Court 

rfQMai*8  Bench  hare  decided  otherwise  (r).    If,  indeed,  the 

itteeds;  witness  be  dead  (#)  or  abroad,  or  out  of  the  jurisdio- 

teflC  tbe  court  (r),  or  transported  («},  and  that  fact  be  sub- 

itDtBtidbv  affidavit,  or  if  he  cannot  be  found  after  due  search, 

■ad  tbdBdayit  state  the  endeavours  whidii  have  been  made  to 

hAlm  (v),then  the  Court  will  receive  secondary  evidence  of 

tbeeiecDtion,  and  an  affidavit  verifying  his  handwriting  (xX, 

m  a  tfidavit  by  another  party  who  saw  the  execution  (yu 

or  an  affidarit  that  defendant  has  acknowledged  the  debt  and 

tW  baadwriting   of  the  witness  (g)  will  in  general  suffice. 

^^  the  att^ting  witness  was  the  clerk  of  the  attorney 

^prepared  the  warrant,  the  want  of  his  affidavit  was  con- 

>^atd  sufficiently  sapplied  by  that  of  his  master,  verifying 

tie  bandwriting  of  his  clerk  and  that  of  the  defendant,  and 

^fiaf  that  the   former  had    absconded  and  could  not  be 

^^(s^    The  illness  of  the  witness  will  be  no  excuse  for  his 

Mtnunngthe  affidavit,  because  a  commissioner  might  attend 

m  and  toke  it  (6).     The  production  of  an  office  copy  of  the 

^jaylt  of  the  due  execution  of  the  warrant  at  the  time  it  was 

sHif  it  was  so,  will  be  sufficient  (c).    If  the  defendant  be  a 

^^^i^snaii,  it  seema  that  the  affidavit  should  state  that  the 

■snant  was  read  over  to  him  before  execution  (d).     The 

^nrt  will,  by  rule,  compel  the  attesting  witness  to  swear  to 

wefzeeution  if  he  refuse  to  swear  to  it  (0) ;  and  if  he  has  mis- 

'OBdneted  himself,  they  will  make  him  pay  the  costs  of  the 

I  Tbt  consideration  and  the  sum  remaining  due  must  be  Must  shew 
^ited  in  the  affidavit  (g):  these  are  usually  sworn  to  by  the  JSSfti ****** 

W  fieMT.  aamemft,astU,  870.  n.  (m\.  (y)  HvthwaiU  r.  Hood, 5  M.  &  P.  321: 

Jp  WeBer  v.  Qramptan,  at  Cbamben,  Tt^ior  v.  LHghton,  3  M.  &  Scott,  423. 

inSBtRBbrr,  1S».  oonun  Jfovlc,  B.  (»  Reldii.Fmi,3M.  A  0.546i  I  Doml, 

^f^v.  X«J»«.2a&P.85.  N.  S.,  187.  S.  CL 

JjJ^  ▼.  KtHght,  I  Chit.  R«p.  743:  {a)  Young  v.  SfiotcUr,  2  DowL  fi56. 

Sifyj- 1*'*  Ojifbrd,  le  Leg.  Obfc  430.  (6)  Oirm  v.  HcUm,  4  Dowl.  «7«. 

^y^'iPrmtLJO.  (r)  Webby.  Webb,  4  DowL»0:  BkMd 

_*»  f^*iiMg  ▼.  Wrert^  3  If .  dt  Scott,  t.  WU»on»  1  Dowl..  N.  S.,  880. 

^  ^  ABd  Me  Tartar  r.  Leightm,  Id.  (d)  Jamet  ▼.  Hnrris,  6  DowL  184. 

«^M)o*l74a    ,  (e)  Cfarky.  Eiwiek,  1  Str.  1:  Q^ffinv, 

^  ntlat  y.  Leigktmh  9  U    &  Scott.  Idltf,  M..  3  G.  4.  K.B.;  Tkld.  9th  ed  .554: 

*^mL746,&  C:  4fVMm  v.Amrf,  MUig  v.  M'Donoughoo,  1  H.  dc  W.  184. 

^J***  S«e  Doe  Avery  v.  Roe,  6  DowL  618,  per 

**  **»«r*i  ▼.  PewMV, «  Dowl.,  N.  S.,  Wmkuns,  J. 

^TbtdBdaTH  abo  staled  that  no  in-  (/)  Exp.  MorH$on,Z  DowL  94,  in  Cnft 

T^TJy*  Hipwilin  ihe  witoeM  could  be  v.  Lord  PeniuiL 

'''**•  {gS  Barton  v.  Tmmer,  8  DowL  12i.    See 

^tmmg  ▼.  Stecefcr.  1  DowL  556:  HvOce  v.  JHdireHiwr.  2  8.*  Cre*.  B45;  4 

2Jy».  Bmiei.  4  Tannt  MS:  Jonee  v.  D.  ft  Ry.  6,  S.  C    But  where  the  warrant 

^?P(*  1  CMt.  Rep.  743.    Andsee  Cbpe  was  given  to  secure  a  guarantee,  it  was 

^<^fpo«L  let:  RetfT.  W9r€,  1  DowL.  deemed  sufficient  to  swear  that  the  gua- 

;j^,y:  3  M.  a  O.  M6,  S.  a  rantee  was  still  hi  force,  without  sUting 

i_r|  *■■'•  JBMgJIf,  Yenmgn,  Showter,  tliatany  sum  was  owing  on  it.  {Pkkertng 

'*■•  ▼.  Qtmdt,  8  DowL  300). 
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PUinUffin- 
sane. 


Deflmdant 
insane. 


&  That  de- 
fendant it 
alive. 


Part  ii.  plaintiff  himself;  and,  if  not  sworn  to  by  the  plaintiff  him- 
selfy  the  affidavit  most  shew  why  not  (A).  Where  the  plaintiff 
was  a  lunatic,  an  affidavit  of  the  debt  being  unpaid,  made  by 
a  person  who  had  received  the  interest  due  upon  it  for  the  last 
three  years,  was  deemed  sufficient  (t) ;  ana  an  affidarit  by 
the  plaintiff's  attorney,  sweaiine  to  the  consideration  and  the 
money  remaining  unpaid,  and  that  he  has  been  employed  in 
managing  the  money  and  paying  over  the  interest,  has  been 
admitted  as  sufficient,  without  any  affidavit  by  the  plaintiff 
himself  (i&).  And  so  has  an  affidavit  by  the  plaintiff's  at- 
torney's clerk,  stating  that  the  money  remained  unpaid,  that 
he  had  received  money  on  several  occasions  in  respect  of  the 
sum  secured  by  the  warrant,  and  that  he  had  lately  seen  the 
defendant,  when  he  promised  to  pay  a  further  instalment 
upon  it  (/).  Where  the  warrant  was  given  to  secure  the 
re-transfer  of  stock  on  demand,  the  Court  refused  leave  to 
enter  up  judgment  on  proof  of  a  demand  made  while  defend- 
ant was  insane  (m). 

3.  It  must  appear  from  the  affidavit  that  the  defendant  is 
alive,  either  from  the  deponent   having  seen  him  alive,  or 
otherwise.    If  the  affidavit  shew  that  the  defendant  was  ali? e 
within  a  reasonable  time  before  the  day  on  which  the  motion 
or  application  is  made  (n^,  and  state  the  deponent's  belief 
that  the  defendant  is  still  ahve,  it  will  suffice  (o).     As  to  wfast 
is  a  reasonable  time  must  depend  upon  the  circumstances  of 
each  particular  case.    In  one  case  the  Court  granted  a  rnle 
movea  for  on  the  third  day  of  term,  upon  an  affidavit  stating 
that  the  defendant  was  alive  on  a  day  six  days  before  the 
commencement  of  the  term  (/?),  and,  m  another  case,  a  role 
was  granted  where  the  defendant  had  last  been  seen  alive  above 
three  weeks  (^),  and  in  another  (r)  five  weeks,  before  the  ap- 
plication.   If  the  defendant  be  abroad,  a  longer  time  is  of 
course  allowed,  according  to  the  distance  of  the  place  and  the 
circumstances.    Judgment  has  been  fdlowed  to  be  entered  up 
against  a  defendant  residing  in  Jamaica,  upon  an  affidavit 
that  he  was  alive  four  months  before  (e)  ;  and  against  a  de- 
fendant at  Nice,  on  production  and  verincation  of  a  letter  from 
him,  dated  thirteen  days  before  (t)  ;  and  against  a  defendant 
residing  in  France,  upon  an  affidavit  that  he  was  alive  on  the 
20th  February  next  preceding  tlie  application,  the  application 
being  made  in  the  Easter  Term  following  («);  ana  against 
a  defendant  in  New  South  Wales,  upon  an  affidavit  stating  the 
receipt  of  a  letter  from  him  dated  from  that  place  in  the  Au- 
gust preceding,  the  application  being  made  in  November  {*)', 
and  against  a  detenaant  in  Newfoundland,  upon  an  affidavit 


(A)  Barton  r.  Tmner,  8  DowL  132,  per 
Utttedale,J. 

(i)  CbppoMlalfT.SimdsrtoKf,  Barnes,  42. 

(Art  Aahman  v.  Boivdkr,  2  C.  &  M.  212; 
4Tyr.84.Sa  And  see  Hiil  v.  i£»o0, 13, 
Law  J.«  N.  S.,  Q.  B..  6S. 

(/)  Middlettm  v.  Stoekdale,  1  DowL,  N.S., 

776. 

(m)  Capper  ▼.  Dattdo,  2  A.  ft  E.  458;  4 
Nev.  ft  M.  335;  1  H.  A  W.  11,  S.  C 

(fi)  Jordan  v.  flarr,  4  Ner.  A.  M.407:  2 
A.  ft  E.  437.  &  C. 

<o)  Ridiardmm  v.  Schol^eU,  2  DowL, 
N.  S.,  96:  Rotdtr  r.  I¥hip»  £  DowL  876, 


(p)  Jargon  ▼.  Farr,  4  Ner.  ft  If  917;  ' 
A.  dc  E.  437.  8.  a 
(9*  IFoftt  T.  Bwfy,  4  DowL  44.  _ 
(r)  Stoduo  ▼.  WWm,  13  Ug.  Oba  0; 
5  DowL  221,  S.C  And  tee  0"3Wf  *• 
Qt«Mm,  2  D.  ft  L.  5;  13  Law  J.,  N.& 
Q.^  B.,  S04,  &  C:  Knott  v.  Jo^,  4  Do»i. 
600;  I  H.  ft  W.  070,5.  C.  ^ 

(«)    RowndoU  V.   Anm0,  Viltei,  9^' 
JFWW  ▼.  PUtdngton,  2  DowL  4Ai. 
it)  Granilor  v.  Smmmmo,  6  DowL  47a 
(V)  Ba^lo^r.  IFMCana,  7  DowL  flOL 
{J)  Hoplo^  T.  T%armttn,  SD.ktLl*- 
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Acsng  he  was  wXWe  eight  months  before  ( jr).    An  affidAvit    cmaf.  n. 

jm^iU&Dg  that  deponent  saw  the  defendant  is  not  enooffh, 

Bifafl  it  state  that  he  saw  him  aUve  (k\  nor  would  it  soffice 

tkn^  dqxMient  swore  that  he  beliered  he  was  living  (a).  And 

vkre  the  affidavit  stated  merely  that  the  deponent  was  told  bj 

tbe  defendant's  wife  that  her  nnsband  was  living,  the  Court 

Itddit  to  be  insnfficient  {b\  An  affidavit  that  the  deponent  bo- 

Smes  the  defendant  to  be  aliveu  having  heard  from  him,  and  one 

tf  bb  ne^bonn  haying  tola  deponent  that  he  was  in  good 

beahk  onFriday  last,  was  held  insnfficient,  the  latter  being  mere 

bmiqr,  and  no  Ume  being  stated  as  to  when  deponent  heard 

frondefendant  (c^.     It  is  insufficient,  also,  for  the  deponent  to 

Bvor  that  he  belieyes  the  defendant  to  be  alive  from  inform- 

lAuk  which  he  haa  received,  unless  he  also  swears  that  he  be- 

heva  the  information  to  be  true  (df).     An  affidavit  stating 

tbeneopt  of  a  letter  from  the  defendant,  in  his  handwriting, 

is  m&atski  evidence  of  his  being  alive  at  the  time  it  bean 

^  («J.    So  is  an  affidavit  shewmg  that  a  cheque  of  the  de- 

MflDt  dated  thirteen  days  before  the  application  had  been 

p^  in  the  interim  (/);  but  not  so  an  amdavit  merely  shew- 

nr  thit  defendant's  attorney  had  lately  moved  to  set  aside  a 

^fBKBt  of  onUawry  a^nst  him  (j).    If  the  warrant  be  a 

jot  one  by  seyeral  parties,  it  must  be  sworn  that  they  are  all 

>^  {Jk\  unless  the  warrant  be  joint  and  several,  and  the  ap* 

pSe^n  be  for  the  purpose  of  signing  judgment  against  the 

•mvoTB  only  (i). 

Jm^mmtf  how  sipned,']'^ — The  judgment  being  in  debt  is  jtidgmcot, 
ilways  final,  and  signed  m  like  manner  as  a  fiiml  judgment  **®^  •ip»ed. 
^  confesaon  or  defeult  in  an  adverse  suit  (I:),  excepting, 
Werer,  that  it  is  not  necessary  to  enter  an  appearance  for  the 
^eadoKtCl),  Make  an  incipitur  of  the  declaration  on  plain 
Mper,  ana  an  incipitur  on  a  roll.  Take  thescy  and  the  warrant 
^^Ikmof^  to  one  of  the  Masters,  who  will  sign  thejudpmenty  and 
fie  the  warrant  (m).  If  judgment  be  signed  by  leave  ^the  Court 
V  0  judae^  annex  the  rule  or  order  to  the  incipitur  on  plain 
f^l^f  when  you  take  it  to  the  Master  to  sign  judgment, 

^lere  is  no  occasion  to  tax  the  costs  of  signing  judgment,  T«xiDg  of 
^•cwMc  they  are  a  fixed  sum,  which  cannot  be  reduced  (n).  **•*• 
Ab  to  the  taxing  of  costs  on  a  judgment  by  cognovit ,   see 
mte,^9. 


d^  fVwig  ftiu  V.  ^mmmff,  i  Btng.  9SH;    See  Goodman  T.    I^tatmim,  9  DowL 
tNeote.  309,  S.  a    And  see  Johtuon  r,    ~ 


f^.  5  DovL  91&:  Oramtkif  v.  Summer*,       if)  Jaoobi  r.  OrtffUlu,  5  Dowl.  577. 
CDovL  47S:  Hndlw  V.  Horrte,  1  Dowl.,       {g)  Onffir.  Lord  Bgmont,a  D0w\.95. 

^•&.16L  (A)  V.  Hobmm,  1  Chit  314:  Ijot  T. 

U)  OMt.  (M^ffiOi,  4  DovL  eS9L  jtidfraon,  1  DowL,  N.  S..  3I»S. 


,  ^  Pr«iMt  T.  Mattktwt  and  OHura,  IS  «)  See  Jordan  t.  Fior,  8  A.  ft  E.  437l 

]^K N.  S.,  Q.  a.  139;  2  DowL,  N.  S.,    4  Ner.  ft  M.  347.  S  C:  v.  Hobmm,  1 

^  &  C  ChiU  314 ;  BMnee.  53. 

^^US^U^iaU: T.HobMM.lChit.  (A)  Tldd, 9th  ed.,  550. 

■^94.  (D  mrcham  v.   Tucker,  8  Scott,  469: 

^  Kv  ▼.  Montagne,  1  Dowl.,  N.  S.,  Kemp  x.  Matthew,  Id.  399.  recognbnd  in 

nl    A«l  see  Levi  ▼.  Cohen,  i  DowL,  Charteoworth  v.  Bttie,  14  Lew  f.,  N.  S., 

>*  &,  07;  12  Lew  J.,  N.  S.,  Q.  B.,  137,  Q.  B.,S31.    And  tee  VoL  1,  p.  165. 

^^  [m)  See  the  form  of  the  entry.  Chit. 

W  >wdT  ».  WMp,  5  DowL  678.  Forms.  3S6. 

W  BUUrt  V.  Oarter.  MS.,  E.  T..  1824:  (■)  See  per   Pattemm,  J.,  Griffiths  ▼. 

V.  Jeme$,  I  Dowl.  367:  C^  v.  Uveraedge,  S  DowL  14a 


I'iAv*,  4  DowL  690}  1  H.  ft  W.  650,  &  C 
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Past  ii.  By  mle  of  all  the  coarts^  **  no  judgment  shall  be  mj^ed  upon 
Filing  of  ^^y  warrant  authorizing  anv  attorney  to  confess  jndg^menty 
warrant.  without  such  warrant  being  jelivered  to  and  filed  by  the  clerk 
of  the  dockets,  or  Master  in  the  Exchequer,  (now  in  each  of  the 
courts  one  of  the  Masters),  who  b  to  file  the  same  in  the  order 
in  which  they  are  received  (o)."  A  non-compliance  with  this 
rule  will  render  the  judgment  irregular.  The  original  must 
be  filed.  The  mere  fact,  however,  of  a  copy  having  been  filed 
instead  of  the  original,  will  not  be  sufficient  to  support  an  ap- 
plication to  set  aside  a  judgment  signed  eight  years  oefore.  It 
IS  necessary  for  those  who  seek  to  set  it  aside  to  shew  further 
some  omission  or  default,  as  regards  the  filing,  in  the  party  to 
whom  it  was  given,  or  his  attorney  (/>).  And  it  seems  that  if 
the  original  was  omitted  to  be  filed  through  a  mistake  of  the 
officer,  the  judgment  would  not  be  avoided.  As  to  the  obtain- 
ing leave  to  sign  judgment  on  a  copy  of  the  warrant,  see 
ante,  870. 

Efltet  of  re-  Writ  of  EfTor.'] — ^The  warrant,  as  already  mentioned,  (atOe^ 
leaaeof errors.  852),  authorizes  the  attorney  to  execute  a  release  of  errors; 
and  if  the  defendant,  notwithstanding,  bring  a  writ  of  error 
upon  the  judgment,  or  upon  a  judgment  in  scire  fadas  to  re- 
vive that  judgment  (9),  the  Court,  upon  application,  would 
probably  quash  the  writ. 


Execution 
on,  Stc 


When  it  may 
be  iMued. 


Execution^  S^cJ] — The  observations  already  made  as  to  execu- 
tions in  ordinary  cases  will  be,  for  the  most  part,  applicable  to 
execution  on  warrant  of  attorney,  {antOy  Vol.  1,  p,  626). 

In  considering  the  practice  as  to  when  the  judgment  may  be 
signed,  we  have  already  mentioned  several  points  as  to  the  exe- 
cution thereon  ^r).  In  general,  as  soon  as  judgment  is  signed,  the 
plaintifip  may  mimediately  sue  out  execution  as  in  ordinary 
cases,  unless  prevented  doing  so  by  the  terms  of  the  defeasance. 
In  some  cases,  where  the  warrant  is  given  to  indemnify  the 
plaintitf  against  the  payment  of  a  debt,  judgment  may  be  sifl;n- 
ed,  and  execution  issued  for  the  whole  amount,  before  he  has 
paid  it  (tf).  Where  a  warrant  was  given  by  two  persons,  and  the 
party  to  whom  it  was  given  stipulated  that  he  should  not  proceed 
nostilely  against  thera,  unless  ne  should  conceive  that  there  was 
danger  of  their  failure,  it  was  held,  that  he  might  sue  out 
execution  immediately  upon  the  &ilure  of  one  of  them  (l).  If 
the  defeazance  state  that  a  demand  must  be  made  before  execu- 
tion issued,  such  demand  must  be  made  accordingly  (« ). 
After  a  year  If  a  year  and  a  day  have  elapsed  from  the  time  of  signing  the 
judgment,  a  scire  facias  is  necessary  to  revive  it,  as  in  ordi- 
nary cases,  before  execution  can  be  issued,  xiv\ee»^ scire  facias\ie 
expressly  dispensed  with  by  the  terms  of  the  warrant  or  defea- 
sance, and  which  b  generally  the  case.  Where  a  defeazance  to 
a  warrant,  dated  the  5th  of  June,  1824,  stated  that  the  warrant 
was  given  to  secure  the  payment  of  420^,  t(^ther  with  costs  of 


and  a  day. 


(o)  R.  M.,  42  Geo.  3.  Q.  B.,  8  Eaiit. 
136;  R.  M..  43  Geo.  3,  C.  P..  3  B.  &•  a 
31«»:  R.  M.,43  Gea3,  Exch..  K  Price.  MKt. 

(p)  James  v.  Howard.  12  Law  J.,  N.  S., 
Q.B..58:3<^.B.»48:3Ga}e&D.864.S  C. 

iq)  Badddep  t.  Shaifio,  8  Taunt  4tf4.  And 
fee  Vol.  I,  p.  48a 


(r)  Ant9, 865. 

(«)  B8r««rv.  Bai«fr.3Taunt.4«5  Dmk» 
V.  fVatdtam,  I  Dowl.,  N.  S.,  «5;  11  Lav 
J..  N.  S..  53.  Q.  B.,  5.  C:  Kirk  ▼.  SMT. 
1  Dowl..  N.  S.,  267.    And  see  cult,  867. 

(t)  PartritUre  v.  Firaaer,  7  Taunt.  3U7- 

(w)  AnU,  867. 
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if  aigned,  on  the  5th  December,  1826;  that  the  plain-  cmaf.  h. 
tiflb  ai^t  alter  up  judgment  at  their  pleasure ;  and  that, 
ia  OR  of  defiuilt  in  payment  as  aforesaid,  they  might  issue 
nsnrtittn  and  leTy  for  the  said  sum,  or  so  much  thereof  as 
AoM  vmain  unpaid  ;  and  judgment  was  si^ined  on  the  27th 
rfXsj,  1^5  ;  the  Court  held  that  an  execution  LsBoed  in  Fe- 
hnsy,  1827y  without  first  suing  out  a  id.  /a.,  was  regular,  as 
tile  ]>lainti&  were  restrained  b v  the  defeasance  from  issuing 
euottion  belore  the  6th  December,  1826  (x). 

The  execution,  of  course,  must  not  be  indorsed  to  levy  a  in  what 
mater  amount  than  that  authorized  bv  the  warrant  and  de-  unoam. 
MaiaDDe;  otherwiae  the  Court  or  a  judge  will  set  aside  the 
execQlioa  (jr),  or,  in  case  of  a  mistake,  order  the  execution  to 
riaad  oaly  for  the  real  amount  due  (;?),  or,  in  case  of  a  dispute. 
Bay  icfier  it  to  one  of  the  Masters,  or  to  a  jury,  to  ascertain  the 
SBMiuBt.  And  an  action  might,  perhaps,  be  supported  against 
the  pJszitiff  (a).  Where  the  defeasance  stated  that  the  war- 
fast  was  giTcn  for  the  purpose  of  securing  a  specific  sum,  and 
ihe^maS,  nevertheless,  issued  execution  for  a  further  sum, 
the  Court,  at  the  instance  of  the  assignees  of  the  defendant,  who 
Wesuie  bankrupt  after  the  execution  was  executed,  ordered  the 
pUutiff  to  refund  such  last-mentioned  sum,  although  the  plain- 
tiff swore  that  it  was  understood  between  him  and  the  defend- 
nt,  at  the  time  of  the  execution  of  the  warrant,  that  the  war* 
nat  was  given  as  a  security  for  it  (b).  The  Court  will  stay 
pnoeedings  in  a  set.  fa.  on  a  judgment  on  a  warrant  of  attor- 
aejr.  on  a  suggestion  that  matters  occurred  before  the  signing 
of  the  judgment  from  which  it  would  appear  that  nothing  was 
te  to  the  plaintiff,  and  refer  the  case  to  the  Master  to  re- 
|«t(tf).  Where  a  warrant  was  given  for  securing  the  pay- 
aeat  of  an  annuity,  and  upon  default  made  in  the  payment  of 
the  annuity  the  plaintiff  sued  out  execution  and  arrested  the 
dtfindant  tor  the  amount  of  the  penalty,  the  Court  set  aside  the 
execution,  and  ordered  the  defendant  to  be  discharged,  as  the 
ddeaatance  authorixed  the  plaintiff  to  take  out  execution  merely 
Isr  the  arrears  {d).  But,  where  a  warrant  was  given  to  a  surety, 
sad  the  defeasance,  after  reciting  that  the  warrant  was  given  to 
the  plaintiff  from  all  responsibility,  and  to  give  nim  the 
of  providing  for  the  payment  of  tne  bills  for  which  he 
surety,  empowered  him  **  at  any  time,  or  from  time  to 
tiDe,  to  take  out  execution  for  the  whole  or  any  part  of  the 
amount,"  the  Court  held  that  he  might  at  any  time  take  out 
execution  for  the  whole  of  the  amount  of  the  bills,  and  that  he 
WIS  not  confined  to  the  sum  which  had  then  become  doe  in  re- 
ipect  of  them  («).  Where  a  warrant  was  given  for  the  pay- 
ment of  money  by  instalments,  and  by  the  terms  of  the  defea- 
zanee  the  plaintiff  was  to  be  at  liberty  to  enter  up  judgment 
imoaediately,  **  but  no  execution  to  be  issued  until  aefault  made 


U)  Htamdks  t.  Kemp,  3  Ad.  &  EIL  67t>  piftintur.  In  cuch  •  ca«e,  should  sue  out 

V)  Se*   TUr  ▼•  Beat,  16  Eut,  165:  execution  for  the  amount  of  the  penalty, 

— r  ▼.  HmnOriilgt,  2  W.  Bla.  780.    See  becaucethe  writ  of  execution  mutt  strict- 

.MS.  ly  puruie  the  Judgment,  but  should  in- 

U}  See  Vol.],  p.  M3.  dorse  it  to  levy  the  amount  of  arrears 

4«i  Wtntacarlh  v.  Bmfkn,  9  B.  &  C.  840.  only.    ( Vol.  1,  p.  534). 

<k)  am  T.  Tidd,  9  DowL  949.  (e)  Duke  v.  fVatehom,  11  Lav  J..  N.  S., 

IT*.  Otmtlaier.  FeughM,  9  Dowl.  887.  Q.  B.,  &3;  I  Dowl.,  N.  S.,  265.  S.  C.    And 

4A  nay  T.  Beat,  IS  East,  163L    The  see  Kirk  v.  Scott,  1  Dowl.,  N.  S.»  S67. 
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After  • 
change  of 
Dftitieiby 
death*  Ac 


Sufgestioof 
of  Dieachef, 

under  8  dc  9 
W.3,c.  11, 
unnecewary. 


Execution  hi 
csM  of  bank- 
ruptcy, &c. 

Settlnff  aside 
execution  fw 
breach  of 
fUth,  arc. 


Judgment  OH  JFanxmi  of  Attamqf. 

in  payment  of  the  eaid  sum  of  1402/.  18f.  Sd,^  with  interest  as 
aforesaidy  by  the  instalments  and  in  the  manner  hereinbefore 
mentioned/'  the  Court  held,  that  the  plaintiff,  upon  a  &ir  con- 
struction of  the  aboTe  terms  of  the  defeannoe,  was  at  libertjr  to 
sue  out  and  execute  a  writ  of  execution  for  the  entire  sam, 
upon  default  in  payment  of  any  one  of  the  instalments  (/),  In 
such  or  similar  cases,  where  the  sum  secured  by  the  warrant  is 
payable  by  instalments,  and  default  is  made,  the  defendant,  if 
already  in  custody,  may  be  chai^^ed  in  execution  for  each  of 
those  defiiults  as  they  are  made,  without  any  leaye  of  Uie  Court 
or  a  judge  (^).  The  plaintiff  may  also,  on  each  de&ult  made, 
haye  ana  execute  a  finesh  execution,  if  the  terms  of  the  war- 
rant expressly  authorize  it,  otherwise  not;  and  in  that  case,  if 
he  haye  been  once  taken  in  execution  and  dischar|p^,  the  jndff- 
ment  is  satisfied,  and  the  only  remedy  would  be  m  equity  (A). 
Where  the  warrant  was  giyen  with  a  defeazanoe  stating  it  to 
be  giyen  as  a  security  for  a  certain  sum,  and  interest  thereon, 
the  Court  held  that  it  was  to  be  construed  as  a  continuing  se- 
curity, and  not  merely  as  a  security  for  money  then  doe  (t  )• 
Where  a  warrant  made  no  mention  of  interest  on  the  prindpoJ, 
but  the  defeasance  did,  the  Court  allowed  execution  to  be  issued 
for  the  principal  and  interest  (k). 

If  there  has  been  a  change  of  the  parties  to  the  jud^ent,  a 
acire/adas  is  necessary  to  make  the  fresh  parties  parties  to  the 
proceedings,  before  execution  can  be  issued,  the  same  as  in  or- 
dinary cases. 

Although  a  warrant  of  attorney  be  giyen  to  secure  the  pay- 
ment of  an  annuity,  or  of  a  sum  of  money  by  instalments,  or 
the  like,  it  seems  a  scire  facias  is  not  necessary,  preyious  to 
suing  out  execution  for  every  periodical  payment  or  instalment, 
as  would  be  the  case  if  a  bond  only  had  been  giyen ;  for  the 
stat.  8  4f  9  W.  3,  c.  11,  a,  8,  which  requires  suggestions  of 
breaches  and  tho  scire  facias  in  such  cases  (/),  does  not  extend 
to  warrants  to  confess  judgment  on  a  mtUuaiuSy  eyen  when 
giyen  merely  as  a  collateral  security  with  a  bond  (si). 

As  to  how  far  an  execution  under  a  warrant  of  attorney  is 
or  b  not  available  in  case  of  the  bankruptcy  or  insolymicy  of 
the  defendant,  see  Vol.  1,  p,  585. 

If  the  execution  be  issued  against  good  fiEuth,  the  same  may 
be  set  aside.  But  where  a  party  ^ives  a  warrant  of  attorney  to 
another  without  consideration,  m  order  that  the  latter  may 
protect  the  ffoods  of  the  former  from  execution,  and  judgment 
IS  signed  and  execution  issued  against  good  faith,  the  Court  will 
not,  it  seems,  interfere  (n).  The  obsenrations  already  made, 
(  Vol,  1,  p,  566),  as  to  setting  aside  executions  in  genend  for 
irregularity,  will  be  here  applicable. 


(/)  Lnm1dg§  t.  Furt^,  1  M.  ft  Sd.  706. 
And  see  Roae  v.  TonMinmm,  3  DowL  49| 
<mto,  847;  Gowlttt  v.  HatiAtrth,  2  W.  Bla. 

U)  DaH*  ▼.  Oompeifz,  t  Dowl.  4fff. 

<A)  See  AtkUuon  v.  Bagtter,  1  BUig., 
N.  Sm  444;  1  Hodgei,  7.  S  C 

(I)  WooUt^  T.  Jeimkign^  6  B.  &  C.  16A; 
7  D.  &  IL  8S4,  S.  C.    And  lee  StovtUL  t. 


Kerf*.  It  Moore,  3?0t  4  Btog.  154.  &  C 

{k\  Chalk  yi.Wvttom^  1  D.  &  L.  39:  SMP- 
Um  y.  Shiptm,  1  Dowl.  6ia 

i/)  See  ^s«(,  Chap.  V.  of  thk  Part. 

(m)  Awitefbmrp  ▼•  JfNVOM.  S  Taunt 
195.  See  per  UltMak,  f.,  tn  Jmmt  t. 
Thomtu,  SB.  ft  Ad.  41. 

(n)  AHl9,tieO, 
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CHAPTER  IIL 

JUDGXBHT  BT  JinWB's  ORDBB. 

It  kit  become  Uie  practice  of  late  in  actbns  for  a  debt,  where  cuaw.  ni. 
Ike  idaduii  has  no  defence  to  the  actioD,  instead  of  saffering  Tbeotdw  far 
itoneea  judgment  by  default,  with  the  consent  of  both  parties  JvdfMat. 
to  obtain  a  judge's  order  for  the  staviug  of  proceedings,  with  a 
tnfitMa  that  final  judgment  shall  be  signed,  and  execution 
uned,  in  the  erent  of  the  debt  and  costs  not  being  paid  within 
ft  arlan  time.  There  can  he  no  doubt  of  a  judge  s  power  to 
■ftfeeiBch  an  order  (a),  prorided  both  parties  consent  to  it, 
edterwiM  not  (b).  Such  consent  on  the  plaintiff's  part  is  ex- 
fnmti  hj  hu  or  his  attorney's  attendance  before  the  judffe. 
if  to  the  consent  on  the  defendant's  part,  the  judges  of  all  tne 
eoorti^  on  the  12th  June,  1845,  promulgated  as  a  recommenda- 
tiofi  the  following  precautionary  steps  to  be  taken  as  the  means 
Wit  cakulated  to  prevent  parties  from  fraudulently  obtaining 
tktt  orders;  viz. — ''That  all  written  consents,  upon  which 
nth  orderB  are  obtained,  shall  be  preserved  in  the  cnambers  of 
the  respective  courts.  That,  in  actions  where  the  defendant 
hssppeared  by  attorney,  no  such  order  be  made  unless  the 
ODBent  of  the  defendant  be  given  by  his  attorney  or  agent. 
That,  where  the  defendant  h^  not  appeared,  or  has  appeared 
iipeison,  no  such  order  be  made  unless  the  defendant  attends 
thi  judge  and  gives  his  consent  in  person,  or  unless  his  written 
nmeaX  be  attested  by  an  attorney  acting  on  his  behalf ;  but 
n  think  that  these  precautions  are  unnecessary  where  the  de- 
Saidant  is  a  barrister,  conveyancer,  special  pleader,  or  attor- 
Bff."  This  consent  on  the  defendant's  part  much  resembles  a 
oifMstr,  hut  it  is  not  one ;  and  it  does  not  require  to  be  at- 
tated  by  an  attorney,  nor  need  an  attorney  be  present,  accord- 
o;  to  the  provinons  of  the  1(^2  Fid.  e  110^8.9  (e)),  nor  does 
it  require  a  stamp  (d), 

Tbe  order  does  not  operate  as  a  stay  of  proceedings  during  suj  of  pro- 
fte  time  given  by  it  for  the  payment  of  the  debt  and  costs,  «««*nf^ 
valMB  it  expressly  orders  it  (e). 

If  the  debt  and  costs  be  not  paid  according  to  the  terms  of  judfOMntaiui 
the  order,  judgment  may  be  signed  and  execution  issued.    The  «ecution. 
jodgmen^  as  expressed  in  the  order,  is  a  final  one.    As  on  a 
J|idgiDent  by  cogwmty  ''  an  appearance  must  be  entered  before 
■gniog  it,  or  it  may  be  set  aside  for  irregularity,  on  an  appli- 
otion  made  in  due  time  (/).    The  costs  are  frequently  agnsed 

<«)  So  par  ftrttf,  B.,   io  Baktr  t.  Q.  B.  7M>  8.  C:  Stevmtt  t.  Mitter,  3  M. 

I^wr.iir*  W.S71.  iO.Mtt. 

It)  JEMy  ▼.   JEQtam,  9  DovL  219;  8  (d)  Brt^  ▼.  MafMon,  ntpn. 

C.  At  M.  31S;  4  Tyr.  99.  S.  C:  Ke^mUda  M  Mkhael  ▼.  M^ers,  13  Law  J.,  N.  S.. 

*•  Avwwrf.  9  DovL  183L  C  P.,  Ui  6  M.  &  Or.  7^2,  S.  C 

Jt^Mit,U7:Bntk*^.B9dgwmSScott,  (f)  Sae  Haekin  v.  HasaellM,  ]  D.  &  L. 

n.R^223:  Btkarr.Floumr,  nrpra;  Brajf  1006;  12  M.  &  W.  776,  S,  C;  and  mnu, 

I'  Mm  Mil,  S  M.  &  W,  S88:  9  DowL  748.  Vol.  1,  p.  1(>9. 


tC:  Tk$rm  r.  Mmk,  9  O.  A  D.  48;  9 
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Judgment  by  Judgi?9  Order, 


Setting  uKle 
order,  &^c 


Part  II.  on;  if  not  80y  they  most  be  taxed  in  the  nsnal  manner,  the 
same  as  on  a  cognovit;  as  to  which,  see  ante^  849.  As  to  the 
mode  of  signing  the  judgment,  this  is  much  the  same  as  on  a 
cognovit.  Make  an  incipitur  of  the  declaration  on  plain  paper ^ 
(&en  termed  thejudpment  paper);  take  it  and  the  order  to  one  of 
the  MasterSy  who  w%U  sign  judgment  (g).  The  execution  is  the 
same  as  in  ordinary  cases. 

If  there  be  any  fraud  practised  on  the  defendant  in  obtain- 
ing the  order,  the  order,  and  any  proceedings  had  under  it, 
may  be  set  aside  (A  ).  Even  without  such  fraud,  the  Court  may, 
it  seems,  under  very  special  circumstances,  set  aside  the  order, 
and,  upon  terms,  let  the  defendant  in  to  defend  the  action  (t). 
If  the  order  was  given  bv  a  woman  dum  eola^  it  will  not  be 
revoked  by  her  marriage  (1). 

{gi  See  a  form  of  judgment  itating  the  N.  S.,  796. 
order  and    defendaofe  de&ult.    Chit.       «)  l¥ad«  v.  Sttneon,  13  M.  6c  W.  647; 

Forroc,  318.  2  D.  &  L.  6M,  8.  a 

{k)  See  Thon€  ▼.  Neotr,  S  A.  &  E.,       (*)  Tkforptv,Arglm,5Jvt,mi^B.€:, 


Not  revoked 
by  marriage. 
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CHAPTER  IV. 

JUDeMKNT  BT  DSFAULT. 


Witt,  ad  m  whmi  Catet,  879. 
Wknmf9td,9S0. 
Am  ufned,  880. 
CMi  ^,  881. 

^RntiuMi,  881. 


SetHmg  oM*  or  waiving  irr€» 

ffular  Judgment,  881. 
Setting  atide  regular  Judgment 

on  Terme,  883. 


Wiat,  and  tn  what  Ckues,"] — When  a  defendant  hath  a  day    chap,  it. 
wttb  giren  hhn  in  oourt^  and  is  then  demandable,  and  being  wtut.  and  in 
tended  doth  not  appear,  the  Court  thereupon  give  judgment  ^**^  ^■••^ 
MffBBti  him  by  defamt  (a). 

Tbe  defendant  allows  judgment  to  go  by  default  to  the  whole 
vpsrt  of  the  cause  of  action,  either  intentionally,  or  through 
■iiUke  or  neglect :  intentionally,  where  he  has  no  merits,  or 
vbea  he  does  so  according  to  a  previous  agreement  with  the 
^loBtiff ;  through  mistake,  when  he  ]>uts  in  a  plea,  or  reioin- 
^  &€.,  so  informal  or  defective,  that  it  is  treated  as  a  nullity ; 
nd  throuffh  neglect,  when  perhaps  he  has  merits,  but  he  ne- 
?^  to  plc^,  rejoin,  &c.  within  the  time  limited  by  the  rules 
<f  coirt  tor  that  purpose.  This  is  also  an  implied  confession  of 
tile  action. 

Jndi^ment  by  default  is  either  by  nil  didty  that  is,  where  Nn  dkit. 
the  d^ndant  is  stated  to  have  appeared,  but  to  have  said  no- 
thing in  bar  or  preclusion  of  the  action  ;  or  by  non  turn  infer-  Non  «um  in- 
where  he  ia  said  to  appear  by  attorney,  but  the  attorney  *>""•*«•• 


•yiUiat  he  is  not  informea  oy  the  defendant  of  an^  answer  to 
W  given.  The  latter  is  used  only  in  cases  where  judgment  is 
mknd  in  pursuance  of  a  previous  agreement  between  the 
fvtics ;  the  former,  where  the  defendant  has  not  pleaded  with- 
in the  time  limited  by  the  rules  of  the  court,  or  in  a  proper 
^BKBoer  (6).  As  to  judjement  for  want  of  a  plea,  see  anU^  262, 
&c  As  to  judgment  ror  want  of  a  rejoinder,  rebutter,  &c., 
stt  sate,  279. 

If  the  defendant  make  defiiult  at  the  trial,  this  is  not  such  a  Defkuit  at 
^e&nlt  as  will  entitle  the  plaintiff  to  sign  judgment ;  but  he  ^^*' 
Awt  proceed  regularly  to  verdict  and  judgment,  in  the  same 
Aaoner  as  if  the  action  were  defended. 

Where  judgment  by  default  is  signed  as  to  part,  and  issue  is  y^^*  ^^ 
JQtoed  as  to  the  residue,  a  special  venire  is  always  awarded,  tarn  p^rt.  ^  **  ^ 
^^riandum  quam  ad  ingutrendumy  as  well  to  try  the  issue  as 
to  inquire  of  the  damages ;  and  the  jury  who  try  the  issue  in 
^  case  assess  the  damages  for  the  whole  (c). 


^  >i»T<er  ▼.  ObWHL  3  Salk.  ns.  (e)  IIC0.A.  See  the  fbnn  of  the  award 

mtmtanm  ut  YaO^umt  by  mm  mm    ot  the  MMire,  Chit.  Form*,  49. 
I  CWc  Fonna,  SfBL 


880  Judgment  ly  default. 

Paet  ir.        So,  where  there  are  several  defendants,  if  some  let  jadgment 
Aitowmeof  S^  ^Y  default,  and  others  plead  to  issue,  a  similar  snecial  wnire 
several  de-      should  be  awarded,  and  the  jury  who  try  the  issue  should  assess 
'''°<>^^*       the  damages  against  all  the  defendants  (d).     But  in  actions 
where  the  plea  of  one  defendant  enures  to  tne  benefit  of  all,  as 
in  actions  ex  contractu  (e),  if  the  jplaintiff  fail  of  obtaining  a 
verdict  against  those  who  have  pleaded,  he  cannot  have  da- 
maees  assessed  against  the  others  who  let  jud^pient  go  by  de- 
fault ;  for.  the  contract  being  entire,  the  plaintiff  must  succeed 
against  all  the  defendants  or  none  (/).    In  actions  ex  ddido, 
on  the  contrary,  if  the  plaintiff  do  not  succeed  agiunst  the  de^ 
fendants  who  plead,  he  may  still  have  his  damages 


against  those  who  allowed  judnnent  to  go  by  defisiult  (y),  (un- 
less the  plea  of  those  who  pleaded  prove  that  the  plaintiff  conld 
have  no  cause  of  action  against  any  of  them  (A);,  for  the  tort 
is  several  as  well  as  joint  (i). 
Thejudg-  Judgment  by  de&ult  is  tnterloeutery  in  auumpsit^  covenant, 

intoiocutory  trespass,  case.  and  replevin,  where  the  sole  object  of  the  action 
or  flnAL  is  damages ;  but  in  debt  and  ejectment,  damages  not  being  the 
princijpal  object  of  the  action,  and  those  usually  reoovcnbk 
not  bemg  of  sufficient  consequence  to  warrant  the  expense  of 
executing  a  writ  of  inquiry,  the  pldjitiff  usually  signs  fnd 
judgment  in  the  first  instance.  But  even  in  debt  the  plaintiff 
must,  as  we  shall  hereafter  see,  in  some  instances  in  actions  on 
bonds,  execute  an  inquiry ;  and  sometimes,  thoueh  not  netes- 
sary,  it  may  be  advisable  for  him  to  execute  it  {k), 

wbntigMd.  ^  When  9MnedJ\ — Judgment  for  want  of  a  plea  cannot  be 
signed  until  the  defendant  is  fully  before  the  court.  And  if  it 
be  signed  without  an  appearance  entered,  it  may  be  set  aside 
for  insularity  (/).  As  to  the  time  when  iudffment  may  be 
signed  tot  want  of^a  plea,  (see  antCy  262,  263).  The  judgment 
may  be  signed  in  vacation  (m),  but  not  on  a  diee  iiofi(fi). 

How  tigned.  How  signed,'] — An  appearance  for  the  drfendant  mutt  be  m- 
tered  in  ail  cases  before  judgment  can  be  regularUf  signed  (o).  If 
the  judgment  is  to  be  interlocutory  merely  (pj,  mate  an  um- 
pitur  of  the  declaration  on  plain  paper ^  tmatm  incipitur  <m  a 
roily  which  you  may  get  at  a  stattonet's;  take  them  to  the  Met' 
ter^s  Officcy  and  one  of  the  Masters  will  sign  the  judamestii)' 
Having  signed  interlocuUny  judgmenty  you  mayproeeea  tesmsst 
and  execute  a  writ  of  inquiry  or  obtain  a  rule  to  eomputSy  (sf 
^  case  me^  he)y  as  directed  in  the  next  two  chapters.  If  the 
judgment  is  to  be  final,  make  an  incipitur  of  the  dedarotsm  te 


(^  11  Co.St  DMmt  t.  Aiumt,  2B.a  P.  1  Stc SlOw  &  C;  8  Mod.  S17. 
183L    See  the  form  of  the  award  of  the       (<)  SeefonnorjudgincBtlDsodiaeiK. 

MMirv.  CbiL  Foraw,  46.  Chtt.  FOraw.  SM. 

(«)  JHor^BM  ▼.  Edwmrdt,  6  Taunt.  SOS:       (*)  See  Mtf,  186. 
P*0t«r  ▼.  HmrrU,  1  Lev.  63:  BbMtar  v.       (/)  See  voL  1.  p.  16BL 
Ford,  1  Sid. 76:  Ca.  Pr.  C.  B.  107:  Pr.  Ref .       («)  R.  T.,  9  Cat.  S.  r.  1^ 
10«:  Hmmmv  v.  Smith,  S  T.  R.  069.  (m»  Hmfwimm  t.  AmM.  9B.*  Cm^PX 

(/I  ABter  fai  aome  ca«a,  a«  tn another       (o)  SeecnCt,  16Bw 
aetlon  after  plea  in  abatement  for  non-       /»  Si^ra.  __. 

jomder.  (^Mfe,  807),  or  in  actions  ^aiact       (o)  See  the  varlons  fcnM  of  tktM" 

CKeeutort  or  adrnfolatratorB  {fo$t).    See  of  Judgment  br  defhult.  CUL  Foraat 

aforroof  Judgment  in  such  a OM,  Chit  SSOtoSHL   AndaeeUiefbnDof  iwJnT 

PoruM,  923,394.  proeeaa  in  theae latttr  eaaai,  vhffc  J«««- 

(11  jMMtv.  Ha»T<f,SStr.ll01:Cr««4r  ment  by  dcAmlt  ia  only  ai  lo  part  or  bf 

▼.lr466,  Id.lS8».  oMdafcndaat.    (Cliit.PoiM.79. 

(*)  ^to*  ▼•  Bmgtr,  8  Ld.  Raym.  137>; 


Horn  tinned — Costs — Execution,  S^c,  881 

fimpsfer,andanineipitur<maroU;  take  the  judgment  paper  Chap.  it. 
mi  nil  t0  the  Master^ s  Office^  and  one  of  the  Masters  wul  sign 
jjsigmmty  and  t€us  the  costs,  and  mark  them  on  the  judgment 
fsier(r).  The  costs  are  taxed  as  in  other  cases*  No  rule  for 
jin||Be]it  is  necessary.  If  jadgment  is  to  be  signed  for  want  of 
•Rjdnder  or  rebatter^  &c.,  see  tbe  coarse  to  be  adopted  as  to 
ebnme  out  the  previons  pleadings,  &c.,  ante.  Vol.  1,  p,  279, 
2801  If  the  nature  of  the  case  requires  that  the  pleadings 
^wn  to  this  default  should  continue  on  the  record,  they  ought 
to  be  retained  (•).    See  further  as  to  judgments,  ante.  Vol,  1, 

OHte.]— The  plaintiff  is  entitled  to  his  fall  costs,  upon,  judg-  Cost*. 
loot  by  default,  in  all  cases  where  he  would  be  entitled  to 
^aoffs  if  he  obtained  a  verdict,  by  the  stat.  Gloucester;  and 
^  ihhough  the  damages  given  by  the  inquest  upon  the  writ 
of  inqoiiy  be  lees  than  40^.,  unless  in  actions  of  trespass  and 
titqiaason  the  case  ;  for  the  statutes  upon  that  subject,  except- 
Of  Uie  3  dif  4  Viet,,  c,  24,  extend  to  damages  given  by  a  jury 
onij,  and  not  to  those  eiven  by  an  inquest  {t).  See  further  as 
to  costs,  poif.  Part  6,  <^.  31. 

&eaition.'] — The  execution  on  a  judgment  by  default  is,  in  Execution. 
^pxnly  the  same  as  in  ordinary  cases  (u).  In  actions  of  debt, 
vithin  the  statute  8  <Sf  9  W.3,c.  11,  s,  8,  such  as  on  a  bond 
fvthe  performance  of  covenants,  for  the  payment  of  money  by 
ioitilments,  or  of  an  annuity,  or  the  like  (ar),  if  the  defendant 
■ifer  judgment  to  go  by  de&ult,  although  in  strictness  this  is 
*A"^  ju<igment»  And  entered  up  for  the  entire  penalty  of  the 
^d,  yet  the  plaintiff  cannot  sue  out  execution  for  the  sum 
'Korered  by  the  judgment,  but  he  must  suggest  breaches  upon 
t^roll,  from  time  to  time,  as  they  occur,  and  execute  a  writ 
<'f»fuiry,  in  order  to  assess  damages  on  them  (y), 

84tmg  aside  or  waiving  irregular  Judgment^ — If  the  judg-  settingaside 
Bent  itself  be  irregularfy  sign^,  or  if  any  of  the  previous  pro-  <>'  ^^^^^^ 
feedings  upon  the  part  of  the  plaintiff  be  irregular,  and  the  ir-  j!I^|^t. 
ity  be  not  waived  by  any  act  of  the  defendant,  or  if 
Lent  be  signed  when,  in  fact,  the  defendant  has  not  been 

[ty  of  any  default,  or  if  it  be  signed  against  ^ood  &ith  (^z)y 
tbe  Court  on  motion,  or  a  judge  on  summons,  will  set  it  aside, 
or  rtaj  the  proceedings,  so  as  to  give  the  defendant  an  oppor- 
tunity to  more  the  Court  for  that  purpose. 

The  application,  like  other  applications  to  set  aside  proceed-  Time  for 
fflgs  for  irn^golarity,  should  be  made  within  a  reasonable  time,  SjJJ^'** 
uid,  at  all  events,  not  after  the  defendant  has  taken  any  fresh 
itep  after  the  knowledge  of  the  irregularity  (a).  In  general, 
the  time  for  makine  the  application  begins  to  run  from  the 
time  that  defendant  became  acquainted  of  the  judgment  being 
ngned,  and  he  cannot  as  of  course  delay  the  application  until  a 

H  See  tbe  fom  nf  tbe  entry  of  Jndf  •       (y)  See  IWd. 
■■ttiB4ebC4«^  Chit.  Food*,  asa  U)  See  0«uld  ▼,  WhiUhead,  8  Scott. 


M  Umm  V.  Skmm,  ft  Q.  B.  SSS.  340:  Ouh  ▼.  WeOt,  1  B.  &  Ad.  SJft;  and 

A  PMrvT.  Marar.ftT.  Itltt.  13  Price,  489. 

M  Seeflftit,  no,  88.  (a)  R.  H.,  8  W.  4,  r.  33.    Seepoa#,  Part 

(«}8eeywC,Ch.&  A,Ch.1«. 


880  Judgment  by  default, 

Pajit  ii.        So,  where  there  are  sevenil  defendants,  if  some  let  jadgment 
Aitowmeof  S^  ^V  default,  and  others  plead  to  issue,  a  similar  soecial  osiitn  I 
•everai  de-      should  be  awarded,  and  the  jury  who  try  the  issue  snould  asseai  i 
''^**''^^*       the  damages  against  all  the  defendants  (<n.     But  in  actiona, 
where  the  plea  of  one  defendant  enures  to  tne  benefit  of  all,  at , 
in  actions  ex  contractu  (e)y  if  the  plaintiff  fail  of  obtaining  a 
verdict  against  those  wno  have  pleaded,  he  cannot  have  da« 
maees  as^ssed  against  the  others  who  let  jud^ent  go  by  de- 
fault ;  for,  the  contract  being  entire,  the  plaintiff  must  sncceed 
against  all  the  defendants  or  none  (/).    In  actions  es  delietOt\ 
on  the  contrary,  if  the  plaintiff  do  not  succeed  agunst  the  d»* 
fendants  who  plead,  he  may  still  have  his  damages  aaocased 
against  those  who  allowed  judnnent  to  go  by  de&ult  Qr),  (un- 
less the  plea  of  those  who  pleaded  prore  that  the  plaintiff  could 
have  no  cause  of  action  against  any  of  them  (A);,  for  the  tort 
is  several  as  well  as  joint  (tV 
Thejudg-  Judgment  by  de&ult  b  interlocutory  in  auumpsitj,  covenant, 

intniociaory  trespass,  case,  and  replevin,  where  the  sole  object  of  the  action 
or  flnAL         is  damages ;  but  in  debt  and  ejectment,  damages  not  being  the 


princijpal  object  of  the  action,  and  those  usually  recoverable 
not  being  of  sufficient  consequence  to  warrant  the  expense  of 
executing  a  writ  of  inquiry,  the  plaintiff  usually  signs  final 
judgment  in  the  first  instance.  But  even  in  debt  the  plaintiff 
must,  as  we  shall  hereafter  see,  in  some  instances  in  actions  on 
bonds,  execute  an  inquiry ;  and  sometimes,  thoueh  not  neces- 
sary, it  may  be  advisable  for  him  to  execute  it  (k). 

When  signed.  When  sipned.l — Judgment  for  want  of  a  plea  cannot  be 
signed  until  the  defendant  is  fully  before  the  court.  And  if  it 
be  signed  without  an  appearance  entered,  it  may  be  set  aside 
for  irregularity  (I),  As  to  the  time  when  iudgment  niay  be 
signed  ror  want  ot  a  plea,  (see  ante^  262,  263).  The  judgment 
may  be  signed  in  vacation  (m),  but  not  on  a  dies  non(n). 

How  tigned.  How  signed,"] — An  appearance  for  the  drfendant  wmst  be  em- 
tered  in  €ul  cases  before  judgment  can  be  regularly  signed  (o).  If 
the  judgment  is  to  be  interlocutory  merely  (p  J,  make  an  tiset- 
pitur  of  the  declaration  on  plain  paper^  tmatm  incipitmr  cm  a 
roU^  which  you  may  get  tU  a  stattoner's;  take  them  to  the  Jlfa#- 
ter's  Office^  and  one  of  the  Masters  will  sign  thejudamemt  (9). 
Having  signed  interlocutory  judgment^  you  mayproceea  to  sme  mU 
and  execute  a  writ  of  inquiry  or  oUain  a  rule  to  eomputey  (mm 
the  case  may  be\  as  directed  in  the  next  two  chapters,  11  the 
judgment  is  to  be  final,  make  an  incipitur  of  the  dedaratiom  em 

id)  11  Co.  fit  Ukkmr  r,  Adam9, 9  B.  ft  P.  1  Str.  610.  S.  C;  8  Mod.  817. 
163.    See  the  form  of  the  award  of  the       «)  See  fonn  of  Judgment  m  sodi  acaee» 

MMirv,  Chit.  Fonnt,  46.  Chit.  Fonna.  984. 

(«)  Morgan  v.  Edumrda,  6  Taunt.  988:       (*)  See  mm(,  886. 
P^mter  ▼.  HarrU^  1  Lev.  63:  BotOtr  v.       (/)  See  voL  1.  p.  16BL 
Ford,  1  Sid. 76:  Ca.  Pr.  C. B.  107:  Pr.  Ref .       (m)  R.  T..  98  Car.  9.  r.  & 
109:  HafMMy  ▼.  5»niM,  3  T.  R.  662.  {n\  Hwnrinmy.8mith,9B,Stfinm.%&, 


(/I  A^9r  fai  some  caaca,  aa  in  another       (o)  Seeonla,  16S. 
tloi  " 


action  after  plea  in  abatement  for  non-  (p) 

Jomder,  (onle,  807)f  or  in  aetiooa  «faioat  (o)  See  the  varloM  Ibma  of  the  u 

exeeutora  or  admmiatratora  (jwaf ).    See  of  Judcmeni  br  deCault,  Chit.  Ft 

aformof  Judgment  in  auch  a  caae*  Chit.  aBOto996L   Andaeetheftinnaf  Cliejvry 


Forma,  393, 394.  proocea  in  theae  latter  eaaca,  wfaare  J«d(- 

{gn  Jomot  ▼.  Harrit,  9  Str.  1101:  Craaa^r   mtni  tor  deteolt  ia  oi^aa  to  asrt  or  m 
▼.>«65.  ld.1999.  oMdafcDdaat.   (Chtt.TocBBa,^ 


(A)  BIggt  V.  Benger,  9  Ld.  Raym.  1379} 
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\^md  amtne^twonaroB;  taJtetkejut^menipapir    Crap-it. 

minQ'to  tke  MatUt^*  Qficty  and  one  of  the  Mastere  will  sign 

jaifatwt,  amd  tax  tke  eotU^  and  mark  them  on  tke  judgment 
Mr(r).  Tke  eoets  are  taxed  as  in  other  eases.  No  rule  for 
jnpieai  b  neceasary.  If  jndgmeiit  is  to  be  signed  for  want  of 
irnoiiider  or  rebutter,  &c..  see  the  coarse  to  be  adopted  as  to 
mcBV  oQt  the  previous  pleadings,  &c.,  ante.  Vol.  1,  p.  279, 
280.  U  the  nature  of  the  case  reqnires  that  the  pleadings 
dswn  t0  this  default  should  continue  on  the  record,  they  ought 
ts  be  retamed  («).     See  further  as  to  judgments,  ante,  VoL  1, 

CSMtt.^ — ^The  plaintiff  is  entitled  to  his  full  costs,  upon  judg-  Cotu. 
iBcnt  by  default^  in  all  cases  where  he  would  be  entitled  to 
^JiTBiyj  if  he  obtained  a  verdict,  by  the  stat.  Gloucester;  and 
tbia^  ahboogh  the  damages  given  by  the  inquest  upon  the  writ 
ef  ia^niry  be  leas  than  40^.,  unless  in  actions  of  trespass  and 
ktapsm  on  the  case  ;  for  the  statutes  upon  that  subject,  except- 
or the  3  if  4  F'iet.  €.  24,  extend  to  damages  given  by  a  jury 
wk,  and  not  to  those  dven  by  an  inquest  (<).  See  farther  as 
to  easts,  poet,  Part  5,  ck.  31. 

EseatHamS^ — ^The  execution  on  a  judgment  by  default  is,  in  EzwutkNi. 
paa^L,  the  same  as  in  ordinary  cases  («).   In  actions  of  debt, 
vitbin  the  statute  8  <Sf  9  W.3,e,  11,  s,  8,  such  as  on  a  bond 
ixiht  performance  of  covenants,  for  the  payment  of  money  by 

'  ^     tnta,  or  of  an  annuity,  or  the  like  (x),  if  the  defendant 


•oSer  jiid^:ment  to  go  by  de&ult,  although  in  strictness  this  is 
Afnmfjaagment,  and  entered  up  for  the  entire  penalty  of  the 
wd,  yet  the  plaintiff  cannot  sue  out  execution  for  the  sum 
jeeorered  by  the  judgment,  but  he  must  suggest  breaches  upon 
the  roll,  from  time  to  time,  as  they  occur,  and  execute  a  writ 
t/inquvy,  in  order  to  assess  damages  on  them  (y). 

Settmg  aside  or  waiving  irregular  Judgment.'} — If  the  judg-  scctingMide 
ncBt  itself  be  irregularly  signed,  or  if  any  of  the  previous  pro-  ^  ^iJf* 
flnfings  upon  the  part  of  the  plaintiff  be  irregular,  and  the  ir-  j!^^ent. 
ity  be  not  waived  by  any  act  of  the  defendant,  or  if 
ent  be  signed  when,  in  fact,  the  defendant  has  not  been 
„    [ty  of  any  default,  or  if  it  be  signed  against  ^ood  fiuth  (^z), 
the  Court  on  motion,  or  a  judge  on  summons,  will  set  it  aside, 
•r  stay  tlie  proceedings,  so  as  to  give  the  defendant  an  oppor- 
tunity to  move  the  Court  for  that  purpose. 

The  application,  like  other  applications  to  set  aside  proceed-  Time  for 
iigt  for  irregularity,  should  be  made  within  a  reasonable  time,  ^j^uaT*^ 
Bu,  at  an  events,  not  after  the  defendant  has  taken  any  fresh  ^^ 
itep  after  the  knowledge  of  the  irregularity  (a).    In  general, 
the  time  for  makine  the  application  begins  to  run  from  the 
time  that  defendant  became  acquainted  of  the  judgment  being 
■giied,  and  he  cannot  as  of  course  delay  the  application  until  a 

H  teifbefann  of  tbecndyorjndf-  <|r)  See  Ibid. 

■■ti»d*t,ae.,Chit.FoniM.aSOL  (•)  Sm  OomH  ▼.  WMUhmid,  8  Scott. 

kl  LnB«tT.ahM»,A0.B.92t.  340:  Ou*  ▼.  ir«Bv,  1  B.  &  Ad.  376;  ud 

m  ftm^.  Jmwy,  S  T.  R.  IJS.  13  Prk*,  480. 

^Stmmm,Sa6,etL  (a)  R.  H.,  S  W.  4,  r.  33.    8m  pott.  Put 

Ul  SeefMf«  Oi.  &  5,  Ch.  10L 


882  Judgment  hy  defauU. 

Part  it.    yu{»  to  compute  18  Served  {h)  ;  nor  can  he  make  the  applii 

tion  after  inquiry  executed,  unless,  indeed,  he  had  no  notice 
of  such  inquiry  (c).  Nor  can  he  make  it  after  execution 
executed,  unless,  indeed,  until  then  he  had  no  notice  of  the 
judgment,  which  may  often  he  the  case  where  it  is  signed  in  an 
action  of  deht  for  want  of  a  plea.  Where  notice  of  inquiry 
was  given  on  the  4th  for  the  12th,  and  the  application  to  set 
aside  the  judgment  for  irregularity  was  not  made  until  the 
12th,  the  day  on  which  the  inquiry  was  to  he  executed,  the 
Court  held  it  was  too  late  (d).  And  where  judgment  for  inrant 
of  a  plea  was  signed  on  the  4th  April,  and  a  summons  take^ 
out  for  setting  it  aside  was  dischaiged  on  Friday  the  23rdy  exe- 
cution was  issued  on  the  27th,  and  on  the  28th  the  defendant 
moved  the  court  to  set  aside  the  judgment  for  irr^ularity,  it 
was  held  that  the  application  was  too  late ;  that  it  ong^nt  to 
have  heen  made  on  the  24th,  or,  at  latest,  on  Monday  the 
26th  («).  Where  the  irregularity  was  in  the  entering  of  the 
rule  to  plead,  it  was  held,  that  the  application  mi^ht  be  made 
on  the  (fay  after  that  on  which  the  notice  of  executing  the  writ 
of  inquiry  was  served  {/). 

As  to  the  time  for  applying  to  set  aside  the  judgment  Trhere 
the  irregularity  was  in  there  heing  no  service  of  the   writ 
of  summons,  see  cmUy  161 ;  in  the  appearance,  antey  169  ;  in 
the  declaration,  ante^  202.    For  other  points  as  to  the  time 
within  which  the  application  should  he  made,  and  which  affect 
applications  to  set  aside  proceedings  in  general  forirr^^arity, 
see  posty  Pi,  5,  ch.  16. 
WaiTcr  of         An  irregularity  in  signing  the  judgment  may  he  waived,  as 
irregularity,    in  other  cases.    Taxing  costs  and  signing  final  judgment  are 
considered  as  contemporaneous  acts ;  and,  therefore,  the  attend- 
ance of  the  defendant  or  his  attorney  hefore  the  Master  on  tax- 
ing costs  is,  in  general,  an  admission  that  the  judgment  was 
properly  signed,  and  it  cannot  afterwards  he  objected  to  as 
navrngoeen  signed  too  soon(^).    Attending  the  execution  of 
a  writ  of  inquiry  will  he  a  waiver  of  any  irregularitpr  in  the 
judgment  (A).    See  further  as  to  waiving  an  irregularity,  potiy 
Ft.  5,  ch.  16. 
Form  of  sum.     The  rule  nisi  or  summons  should  specify  the  irregularity 
moDs,  &c       complained  of,  and  the  defendant  will  not  be  allowed  to  go  into 

any  matter  not  so  specified  (t ). 
AffldaTit  ^^®  affidavit  in  support  of  the  application  must  distinctly 

state  that  judgment  has  been  signed  ;  it  is  not  sufficient  to  state 
that  a  rule  to  compute  has  b^n  served  on  the  defendant  (k). 
For  other  points  as  to  the  form  of  an  affidavit  to  set  aade 
proceediugs  in  ^neral  for  irregularity,  see  past,  Pt.  5,  dl.  16w 
Costs  and  The  application,  if  granted,  will,  in  general,  be  so  wM  coste, 

(b)  Ortmtyr,  Viewer,  5  Dow1.419:  Mann   where  the  defiendant  beoune  a  twnkrapt. 
▼.  Dimeom6e,  8  Jur.  530,  C  P.:  Ander-    and  the  applloatioo  was  bv  hie 
mm  V.  HorHjon,  8  Jur.  603,  B.  C.  (/)  Amorp  v.  Smithy  7  Ijowl. 


(e)  Fnuu  ▼.  PantvMni,  A  Tamit.  S45:       {g)  Tldd.  9th  ed^  fl90; 

Oiltingham  ▼.  Wa$kttt,  M*CleL  068:  Doe  Kumer,  6  Taunt.  672, 1  MmxA.  S78.  S.  C:: 

Antrebue  ▼.  Jepem,  3  B.  &  Adol.  408.  BuOer  ▼.  Buftaf^.  1  Btng.  S39t  BMoan, 

(<0  Seott  ▼.  Qmr,  3  DowL  SIS.    And  104.  S.  C. 
Simlcfcv.  GtarM,  8  DowU  SIS:  Firkpr,       (h)  FVwwv.PorvMieM,  4Tmmt.  MSk 


HeMett,  Id.  706:  Ow  ▼.  TuUodc,  Id.  478.  <i)  See  poet,  Pt  6,  ch.  16. 

SedvUeHUiyr,  MUle,  Id. 606;  eemh,  eo>Urd,  (k)  Ckuetp  ▼.  Dn^tim,  6  M.  ft  W.  17: 

<«)  SM«Mt.  Oii<c*.8  M  &  W.889.  And  8  DowL  184,  &a 
eee  Weeden  ▼.  Omreia,  S  DowL,  N.  S.,  64, 


SMngaaiit.  883 

pnftM  the  defendant  oonaents  to  the  terms  of  bringing  no    cmaf.  .r. 
wtiai;  Imi  if  the  defendant  will  not  consent  to  those  tenns,  tcnmtm- 
coiti  vin  not  be  {([iven,  unless  a  strong  case  for  damages  be  ^wd  oo  ap. 
Am  (ly,  or  the  judgment  and  execution  were  against  good  i'"^*'^ 
iikl  (my.    If  the  terms  of  bringing  no  action  be  not  imposed 
g  die  time  of  di^Kwing  of  the  rule,  the  defendant  cannot  ailer- 
isids  be  reete^ined  from  bringing  an  action  (n).    If  costs  be 
gnated,  the  Court  or  judge  may  order  a  stay  of  proceedings 
Bstil  they  are  paid  ( o).    u  the  application  be  by  one  of  several 
deftadanisy  the  costs  must  be  paid  to  him,  and  not  to  any  other 
pirtj  ( p).     If  costs  are  refused,  the  defendant  cannot  recover 
8«h  costs  as  damages  in  an  action  of  trespass  for  taking  his 
mdi  vnd^  colonr  of  the  jadgroent(^).    If  the  application 
K  iakei  wi^  costs  and  dinnined,  the  practice,  in  general,  is 
to  ^asBom  it  with  costs. 
The  plaintiff,  also,  if  he  finds  that  he  has  signed  the  judg-  Plaintiff 


fficgularly,  may  tootw  it,  hy  getting  the  Master  to  strike  SSyjS 
itiot{r) ;  and  he  may  give  notice  thereof  to  the  defendant's  mtnc  ' 
sttiHDev,  in  order  to  prevent  the  expense  of  an  application 
to  the  Cowriis)  ;  and  he  may,  it  seems,  do  this,  even  after  ap- 
piesdon  nmoe  to  set  aside  the  judgment,  provided  he  pay  the 
ooEte  incurred  by  the  defendant  in  consequence  of  the  irregu- 
katv  {ty  Where  the  plaintiff  gives  notice  to  the  defendant 
rf  acanaoning  a  judgment  by  dehmlt  irregularly  signed,  but 
dMS  Bot  actuiuly  strike  it  out,  the  defendant  need  not,  it  seems, 
mly  to  the  Court  to  set  it  aside ;  and,  where  it  appeiEured  that 
us  defendant  had  not  asked  the  plaintiff  to  strike  out  the 
jajgnient,  LMtiedaU^  J^  discharged  a  rule  for  that  purpose, 
W  withont  costs  («).  If  the  Master  refuses  to  strike  out  the 
jaktatoi,  a  rule  of  court  or  judge's  order  must  be  obtained, 
siilosizing  him  to  do  so.  The  rule  for  this  purpose  and  to  sign 
jdjgmait  anew  is  a  rule  nisi  only  (4;). 

Satimg  ande  regular  JudgmmA  en  Terms.'] — Even  a  regular  setting  aside 
^d^;ment  may  be  set  aside  upon  an  affidavit  of  merits,  and  in  !^i^"^' 
odmary  cases  it  is  almost  a  matter  of  course  to  grant  the  ap-  terau. 

ektion  for  this  purpose  {y).  As  it  is  wholly  discretionary, 
ever,  in  the  Court  or  judge  to  grant  it,  they  will  not  grant 
it  in  order  to  give  the  defendant  an  advantage  of  any  nicety  of 
Jiiffadii%  {z)t  or  of  any  matter  which  does  not  go  to  the  merits  of 
tie  cause  (a)  :  for  instance,  in  an  action  on  an  attomey*s  bill, 
that  no  ngned  bill  was  delivered  (&),  or  a  special  plea  of  ques- 
tionable matter  designed  to  draw  the  plamtiff  to  demur  (e). 


▼.  iJidt,  1  Cbit  Rep.  134«  («)  Imp.  B.  R.  404,  n. 

▼.  BmOm,  9  B.  ^k  C.  840.  {t)  See  pott,  Pt.  5,  ch.  IS.     And  see 

■.  B&eUon  r.  Beckett,  4  lA.  ft  R.  lOOt  Ca. 

(ml)  OWI  ▼.  fFeOr,  ]  B.  it  AdoL  373:  Prac.  C.  B.  124. 


▼.  Oreemmma,  7  DowL  AM,  per       (w)  Ro6ifuoii¥.  Srud(lait,ff  Dowl.SSS. 
».  J.  (X)  Bennet  v.  Slmotu,  2  u.  dc  L.  98. 

<R»  A»eti  ▼.  Greenwood,  7  DovL  534.  (y)  Wood  ▼.   Oeveland,   2  Salk.  518: 


m  fTrnkem  n.  Dorntee,  Z Kd,  A  E.  450.  Sislati  v.  L«e,  1  Salk.  402. 

fM  liiitDi-  V  Slokee,  2  D.  Jc  L  2.  {z\  Forbee  v.  MUUIelon,  2  Str.  1249. 

m  It^m  ▼.  Deeermu,  3  B  ft  Adol.  343.  (a)  WiUet  ▼.  Atterlon,  I  W.  Bla.  ."U.  But 

ia  ihc  CMe  of  a  diKliarge  of  a  defendant  see,  as  to  Statute  of  Limitatkms,  MatUoekt 

ttm  amet.  the  judge  refused  to  give  him  ▼.  Hoimee,  poet,  884. 

•■A  aoJass  he  would  foreeo  the  action.  (6)  fioclr  ▼.   Mordmmi,  8  Btaig.  N.  C. 

tn>ilH  V.  Breem*  1  C.  ft  M.  756).  140;  4  Dowl.  112.  S.  C. 

M  See  TMld.Sth ed..  687;  R.  T..  83  (e)  Wood  ▼.  CSffMtand. 2 Salk.  518. 
OK.l,K.a.  Bines,  2SL 


sworn  to. 


884  Judgment  by  default, 

pamt  If.  And  the  Court  of  Common  Pleas  have  refused  to  set  aside  a 
regular  judgment,  where  it  appeared  that  the  defendant  had 
,  refused  to  accede  to  equitable  terms  of  compromise  (cf).  But 
a  plea  of  the  Statute  of  Limitations  is  now  considered  a  plea  to 
the  merits ;  and,  therefore,  in  the  Common  Pleas,  an  interlo- 
cutory judgment  was  allowed  to  be  set  aside  without  restrain- 
ing  the  defendant  from  pleading  it  (e).  So,  the  defendant  may 
plead  bankruptcy  (jf"),  or  infancy  (g). 
On  what  When  a  regular  judgment  is  set  aside,  it  is  usually  upon 

'^"'^'  such  terms  as  will  place  the  plaintiff  as  nearly  as  possible  in.  the 

same  situation  as  tnough  the  action  had  proceeded  in  its  r^ri- 
lar  course  (A).  The  terms  generally  imposed  are,  of  the  de- 
fendant paying  the  costs  of  the  application  (t),  pleading 
issuably  inetarUery  (which  means  on  the  same  day  at  all 
events)  (i),  taking  short  notice  of  trial  (l) ;  and,  in  some  cases, 
especially  where  plaintiff  has  lost  a  trial,  the  defendant  will 
he  ordered  to  brmg  the  money  sought  to  be  recoveredy  or 
part  of  it,  into  court  (m);  and,  in  all  cases  of  regular  judg- 
ment and  execution,  the  defendant  will  be  restrained  from 
bringing  an  action. 
<«  Meriu"  The  affidavit  of  merits  must,  in  express  terms,  state  that  the 

r^Jii^/.        defendant  has  ^*  a  good  defence  to  this  action  upon  the  me- 
'-"•"  "        j^^ ,» ^^j^    j^  ^^y  ^  made  either  by  the  defendant  himself 

or  hb  attorney  or  agent,  or  the  clerk  of  the  attorney  who  has 
the  sole  management  of  the  cause,  or  some  person  who  has 
had  such  a  connexion  with  the  cause  as  acauaints  him  'with 
its  merits,  and  this  must  appear  on  the  fieu;e  oi  the  affidavit  {o\ 
Where  it  is  made  by  the  party  himself,  the  words  ^^  as  he  is 
advised  and  believes  "  are  added.  Where  it  is  made  by  the 
attorney  or  managing  clerk  to  the  attorney,  the  form  is,  *'  as 
he  is  informed  and  verily  believes" (p),  or,  "as  he  is  in- 
structed and  verily  believes"  (^).  An  affidavit  merely  that 
the  defendant  is  advised  and  believes  he  has  "  a  good  and  meri- 
torious defence"  (r)  ;  or,  that  the  defendant  "  hath  merits  and 
good  cause  of  defence  to  this  action  "  (e)  ;  or,  that  he  ^^  is  in- 
formed and  believes  that  he  has  a  gooa,  substantial,  and  avail- 
able defence  to  this  action"  (/)  ;  or,  that  he  has  "merits  to 
defend,"  or  a  good  defence  to  the  action  "  (^u) ;  or,  that  he  has 
"  a  good  and  sufficient  defence  on  the  ments,"  not  saving  **  to 
this  action  "(ir),  or  the  like,  will  not  suffice.  An  affidavit  by 
an  agent,  that,  from  the  instructions  he  had  received  from  tlie 

(tf)  Anon,,  4  Taunt  885.  (n)  Loim  ▼.  iNiao*.  3  DowUftSC,  and  the 

(«)  MaddockM  v.  Hotnm,  1  B.  &  P.  8S8.  cases  htfra.    See  Chit.  Fonna,  243. 

See  the  prior  cases  oi  Forbet  v.  Middleton,  (o)  Rowbotham  ▼.  Dt^ne,  5  DowL  SB7 : 

S  Stra.  1242:    WiOett  v.  Attaion,  1  W.  Morrit  v.  Httnt,  1  Chit  Rep.  97. 

Bla.Sft.  {p)PerCur.,Bromit^r.Gtri»k,eyi.AtCk. 

(/)  Ktan$  ▼.  am,  1  B.  &  P.  52;  Tidd,  750;  1  D.  &  L.  768.    And  see  Otwrtv  r  . 

9th  ed.,  568.  Innea,  5  Dovl.  566. 

(0)  DeMeU  ▼.  Tanner^  5  Taunt.  856;  iq)  SehqfflM  v.  Huggimt  3  DowU  427: 

1  Marsh.  391.  S.  C  WofrthingUm  v. ,  2  C,  M.,  ft  R.  313. 

(h)  See  Anon.,  3  Doug.  431:  Sn^th  t.  *'  Appriied  and  heUeved**  will  not  do* 

fiftmdt^,  1  Chit.  Rep.  228.  And  see  PidlMT  Bromley  v.  Gorith^n^rm, 

V.  fVebater,  Id.  232.  (r)  Boccer  ▼.  Ken^,  1  DowL  982;  8  C. 

(f)  Sifted  V.  Lm.  1  Salk.  402.  See  Prwt-  &  J.  S87.  S.  C. 

hoe  V.  Armstrong.  Barnes,  256.  («)  Lane  v.  Jeaaea,  3  DowL  SS8. 

(k)  Tidci,  9th  ed..  567.  {tt  Page  v.  South,  7  DowU  412. 

(/(  iSaithewe  v.  Sfonff,  Bamca,  24S.  {h)  Prinek  v.  Moremek,  1  D.  &  R.  1  jA. 

(m)  ITtfltendT.Aoc**  Barnes.  243.    See  {»)  Cnetb^  v.  ltmm»  b  DvmL  89$. 
Wade  T.  Stnmn,  13  M.  ft  W.  847. 
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contr^y  he  beliered  that  the  defendant  had  a  ^ood  defence  to  _p^^*'_^'^:_ 

tkeadion  on  the  meritSy  has  heen  held  sufficient  (y).    The 

fhbtiif  anuKrt,  In  genersd,  in  answer  to  theaffidayit  otmeiitSy 

le  jel  in  to  mi^e  an  affidavit  to  shew  that  the  defendant  has 

■•  Bents  ;  and  if  he  does,  and  makes  a  long  statement  of  it, 

tk  Coot  will  order  the  Master  not  to  allow  the  costs  of  that 

put  of  the  ^SdaTit  (r). 


y  1 1  |f  1 1  r  ▼.  HmggtmM,  1  Powl .  4a7«       yetOmnv,B,   And  tee  per  CWM^ft,  J., 
m  amm  w.  Hmmr^,  3  Dowl.  213,    tel  Dowl^  N.  S..  SMl 
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WRIT  OF  INQUIRY, 


Sect.  1.   Writ  of  Inquiry  in  ordinary  Cases — 886  to  900. 
2.   Writ  of  Inquiry  in  DeU  on  Bond—901  to  aw. 
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The  BxeeuHon  qf  the  Writ,  896. 

Return  of,  898. 

Setting   aside  InquisitioHf    Sfc., 

898. 
Amendment  qf,  900. 
Final  Judgment,  Sfc,  900. 
Execution,  900. 


Cbap.  t. 

In  what  case* 
neoetury. 


In  what  Cases  necessary^  S^e,"] — ^When  the  judgment  is  inter- 
locutory merely,  (which  is  always  the  case  m  assumpsiiy  €H>ve- 
nant,  case,  trespass,  and  replevin,  the  sole  object  of  those 
actions  beine  damages  (a)  ),  the  plaintiff's  title  to  damages  is 
thereby  established  ;  but  the  amount  of  the  damages  yet  re- 
mains to  be  ascertained.  This  b  usually  done  by  a  writ  of 
in<juiry.  *  As  the  inquest,  however,  is  merely  for  tne  purpose 
of  informiDg  the  conscience  of  the  Court,  the  Court  themselves 
may,  in  all  cases,  if  they  please,  assess  the  damages,  and  there- 
uj>on  give  final  judgment  (b)  ;  and  it  is  accordingly  the  prac- 
tice, in  actions  upon  bills  or  exchange  and  promissory  notes  (c), 
or  bankers'  cheques  (d),  to  refer  it  to  one  of  tne  Masters 
to  compute  the  amount  of  principal  and  interest  due  on  the 
instrument,  without  a  writ  of  inquiry;  and  the  same  in  an 


(a)  See  onle,  880. 

(6)  Bruce  v.  RawUna,  3  Wilt.  61 :  TM- 
tumm  V.  Fletcher,  I  Doug.  316,  n.;  1  Kfp. 
13.  &  C:  OouU  ▼.  Hanunertletf,  4  Taunt. 
148 

(e)  Shepherd  v.  Charter,  4  T.  R.  875;  9 
Saund.  107.  n.  {%):  B^re  ▼.  Bmtk  itf  Eng- 
land, 1  Bligh,  682.  And  in  Getiemid  ▼. 
Tette,  2  B.Ik  P.  fiff,  the  Court  refoied  it 
to  the  prothonotary  to  oompute  prtncipalt 


interest,  esOmnge,  r^^tt^an/re,  and  ooeca. 
but  not  charges  and  expense*.  B«t  in 
Napier  ▼.  Schneider,  (12  East,  419).  the 
oourt  revised  to  direct  the  Master  to 
allow  re-axehange  on  a  bill  drawn  ha  Scot- 
land upon  and  aeoepted  by  the  deftedaat 
In  England.  And  ace  Kettdridt  ▼.  ' 
2  Tytw.  447;  8  DowL  24a 

«0  Roeehtti  ▼.  Wetb,  H.  T..  1839, 

Bemtham  ▼.  Cheete^kU,  5  Soott,  417. 
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ictia  OB  AQ  award  («),  and  in  an  action  of  covenant  for  non-    cm  at.  ▼. 

MyBot  d  a  som  certain  (/)  as  for  non-payment  of  money 

w^Mtt  mortgage  (^),  or  for  non-payment  of  rent  upon  a 

Im  (i),  «r  for  the  arrears  of  an  annuity  (t ),  or  the  like. 

Bet  vba  the  computation  of  daniagee  is  not  a  mere  wnUtsr  of 

«UtfMi  of  figures,  the  Court  will  not  refer  it  to  one  of  the 

Infia^  but  wiU  put  the  j^aintiff  to  sue  out  his  writ  of  inquiry : 

^  ffl  ao  action  on  a  bill  of  exchange  for  foreign  money  (i),         « 

ff  iB  a  foreign  judgment  (/),  or  on  a  bond  to  sare  harm* 

aa),  or  on  a  covenant  to  indemnify  (ft),  or  on  a  bottomry 
(o),  or  for  calls  due  on  railway  sliares  (p\  and  even  in  an 
Ktion  opofi  a  judgment  recovered  on  a  bill  of  exchange  where 
iitemt  is  sought  for  (^),  or  in  assumpnt  for  a  sum  certain  due 
|paa  agreement  (r),  the  Court  have  refased  to  refer  it  to 
wMatttr.  In  cases  where  the  Court  will  refer  it,  as  when  the 
aetia  b  «  a  bill  of  exchange  or  other  matter  where  the  da- 
B^  an  merely  the  subject  of  calculation,  it  is  necessary  that 
^sfprnt  upon  the  face  of  the  declaration,  and  not  be  mere 
■after  of  evidence  (#)•    And  if  one  of  several  counts  contain 
Biftos  of  this  kind,  yon  can,  after  a  judgment  by  de&ult, 
^  k  re&ned  to  the  Master  to  compute  the  damages  upon 
tbt  cotrnt,  upon  your  entering  a  r€m4Uitmr  damna  as  to  the 
<te  (t) ;  but  not  after  payment  has  been  made  generally  on 
«wwt(a). 
Bit  if  there  be  judgment  by  default  as  to  part,  and  issue  incMeor 
j^Md  aa  to  the  residue,  or  if  some  of  several  defendants  suffer  ^S^S!^  ^ 
J^|lKDt  by  default,  and  others  plead  to  issue,  a  writ  of  p>n* 
iB^iiy  is  never  executed ;  but  a  special  venire^  as  well  to 
^tteianies  as  to  inquire  of  the  damages,  is  awarded,  and 
w  ieiy  who  try  the  issues  will  assess  the  damages  for  the 
y^{*).    So,  if  there  be  a  demurrer  to  one  count,  and  issue 
^^  JQODed  on  the  other,  a  special  venire  may  issue  as  above 
■flimed  (y) ;  or  the  plaintiff,  after  he  has  obtained  judgment 
^  tiia  demurrer,  may  execute  an  inquiry  as  to  that  count,  and 
^  a  moOe  jpnmeqm  as  to  the  other  («);  and  he  may  enter 
7*  af&  proteqtd  after  the  damages  have  been  assessed,  pro- 
^  he  do  so  before  final  judgment  (a).    Or  if  there  be  a 
^■vnier  as  to  port,  and  judgment  by  default  as  to  the  residue, 


,^*a«in»  ▼ .  Tidd.  tCh  «d.,  7  T.  R.  44S:  Taylor  ▼.  Capper,  14  EatC, 

Ml  442*  M*Cbtr9  ▼.  DtmeoH    1  East,  43S: 

,  ]/[  n*(MH  V,  VkuhtTt  I  Doug.  316:  butclnec  Um  1  &  8  V icc.  c.  1 10,  thU  would 

^e^lB,aa/  WimglUUlx.aneHt9,\^  proMMy  be  held  otherwbe.  where  the 

^  A  pUfaitiirieeiM  oolj  41.  per  cent 

▼.  SbwC  8  T.  R.  m  (r)  Tidd.  0th  ed.,  671. 

~    R.  410:  («)  Oiftome  v.  Nood,  8  T.  R.  648. 


▼.  ^aafHOM    8  T.  

V.  OwnMr,  6*  Taunt.  aS6 ;  9  (fl  bmperap  ▼'  Jtluimm,  7  tTr.  473: 

'  t.  C  HmU  T.  Johnmm,  S  Smith,  46,  47,  n. : 

V.  Bin,  t  CMt.  Rap.  88.  Biwtf  v.  Htmt,  C.  P..  M.,  1838:  2  Jurist. 

My,  Ma— iiHMu, 5 T. R.  87.  84:  Bowden  v.  Home,  7  Bhig. 716;  6 Moo. 

y.^aMiawM,  4  T.  R.403L  &  P.  7^6,  S.  C. 

v.(rRci%,  a  OowL  938.  (w)  JuiMi  ▼.  ShaB,  6  DowL  079i 


V.  MMtt.  t  WOna  (a)  Afdt,  879. 

■»v.Milr.l4BaM,att.  \p)  See  Cmlrtngtm  r.  Ue^d,  I  Ptt.  ^ 

Khad^flffl.  D.  ISTt  8  Ad.  &  Ba  440.  S.  C    And  tea 

itaa  Mailia^  Ck  v.  Frp,  7  Wcod  r.  f¥v«Mi,  9  DowL  dc  L.  441. 


la)  FItmittr  ▼.  Lmtgttm,  \  Str.  A3B. 

.  ..  — ^,.-...  8  T.  R.  305 :       (a)  Dupenp  t.  JoAmom.  7  T.  R.  473. 

^.an(.tChit.  Rep.  933;  3B.  &    Saa  Aaodmr.  Honw.7BiD«.71«;8Moo. 


C  BmUmikmm%x.rkmpitg,    a  P.  7M^  &  a 

v«i»  a.  R 
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Ckuet. 


Pabth. 


IndAbtge- 
ncnlly. 


the  plaintiff  may  sue  out  a  writ  of  inquiry  on  the  judgment 
by  aefiinlty  and  asBess  continent  damages  as  to  the  demurrer; 
or  he  may  proceed  to  obtain  judgment  on  the  demurrer  in  the 
first  instance,  and  then  execute  a  writ  of  inquiry  on  both 
judgments  (b). 

In  debtf  tne  judgment  is  always  final  quoad  the  debt ;  and 
the  damages  usuaUy  sought  for  bein^  very  trifling,  it  is  not,  in 
general,  proper  to  execute  a  writ  of  mquiry  for  tnem,  but  the 
plaintiff  may  at  once  enter  up  a  final  iuclgment,  and  sue  out 
execution,  taking  under  it  the  amount  due  to  him.  And  in  a 
recent  case,  where,  in  debt  for  use  and  occupation,  the  plaintiff 
signed  final  judgment  for  want  of  a  plea,  and  issued  execution 
without  a  writ  of  inquiry,  the  Court  of  Exchequer  refused  a  mk 
to  set  aside  the  judgment,  although  it  was  mored  on  an  affidavit 
that  there  was  no  rent  agreed  on,  and  that  the  claim  was  un- 
liquidated (c).  So,  in  debt  for  foreign  money,  the  dedantion 
attesting  its  yalue  in  English  money,  no  writ  of  inquiry  is  ne- 
cessary (d).  So,  the  plamtiff  may  at  once  siffn  final  judgment 
and  sue  out  execution  in  debt  on  a  bail-bond  (e).  So,  in  debt 
on  a  replevin  bond,  where  the  not  making  a  return  of  goods  dif- 
trained  for  rent  was  assigned  for  breach,  it  was  holden,  that  the 
plaintiff,  after  signing  judgment  by  default^  might  sue  out  exe- 
cution for  the  amount  of  the  goods  as  indorsed  on  the  repleyin 
bond,  and  of  the  taxed  costs,  without  executing  a  writ  of  in- 
quiry (  /).  But  if  the  damages  be  of  sufficient  oonsequenoe  to 
warrant  tne  expense  of  proceeding  for  them,  the  plaintiff  may 
either  execute  a  writ  of  inquiry  for  them,  or,  wtiere  they  an 
mere  matter  of  calculation,  may  apply  to  have  it  referred  to 
one  of  the  Masters.  Thus,  in  debt  on  a  judgment  of  many 
years'  standing,  where  the  defendant  allowed  jud^ent  to  ^ 
by  default,  it  was  held,  that  the  plaintiff  was  justified  in 
executing  a  writ  of  inquiry,  to  obtam  interest  on  his  jnd^ 
ment  by  way  of  damages  (^).  And  it  seems^  that  in  any  ease 
where  the  plaintiff  is  uncertain  as  to  the  amount  of  his  demancL 
there  is  no  objection  to  his  siting  interlocutory  judgment,  ana 
executing  a  writ  of  inquiry,  instead  of  signing  final  judgment 
in  the  fint  instance  (A ). 
In  debt  oa  In  debt  en  bendy  conaitioned  for  the  payment  of  an  annuity, 

St^w^°  or  of  money  by  instalments,  or  for  tne  performance  of  cove- 
c.  11.  *  '  nants,  or  of  an  award,  or  of  any  other  specific  act,  althonsh 
judgment  by  default  be  entered  up  for  the  amount  of  the 
pei^ty,  yet  a  writ  of  inquiry  must  afterwards  be  executed, 
in  order  to  ascertain  what  damages  the  plaintiff  may  bare 
actually  sustained  by  the  breach  of  coyenant,  &c.  complained 
of  (f^.  This,  howeyer,  does  not  extend  to  bail-bonds,  re- 
plevin bonds,  bonds  of  petitioning  creditors,  or  bonds  for  the 


(6) 


r.SaS: 
Hughet  ▼.  SCMMft.  85th  April,  1848» 
HmMe  overruling  WmM  v.  Bntumt  tCh. 
J.  873,  per  Bai^,  J.:  and  Arden  'v.Omntn, 
6  B.  ai  Aid.  085;  1  D.  ft  Ry.  5S9,  &C.: 
and  Ante  t.  Hodgttt*,  I  Bine.  182;  7  Mooae, 
809.  S.C 

(d)  Donm  aRMB^,  6  DowL  SS3.    And 
•ce  Butt  T.  StaiB,  1  Chit.  Rep.  8ia 


(e)  Mmttlvr.  HhaoMMtf,  SB.  ft  P. 446.^ 
(/)  MiddM«M  ▼.  BryM^  3  M.  ft  Sd.  1» 
(g)  Btadbiwrtv.  Fltm^mg,  7  T.  R.**: 

M'Chtrtv.Dmmemm,  1  ^Mt.438.Se»^ 

jonv.S»«nMeR,8T.Ra05b  Secent*.*^- 
{hi  M'KentU  ▼.  Oem^bri,  5  DowL 483: 

Bala  ▼.  Hodgatf,  1  Bing.  189;  lltKOt 

e08,S  a 

(<)  8  ft  9  W.  3,  o.  11,  %.%, 
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f&yBBii  of  A  sam  of  money  in  grofls,  or  other  bonds  named    cbap.  t. 

^0^9(6,903.  

Wkre  the  jury,  on  a  trial  at  Niai  Prius^  or  before  the  wh«r»ti» 
ihoiff  under  the  d<S^4  ^.  4^  0.  42,  or  at  bar,  act  as  an  m-JH^Tomit^ 
mt— «,  where  thev  are  to  aasen  contingent  damages  on  a 
oiiBCT,  or  where  tnej  are  to  assess  damages  on  a  judgment 
W  Unit,  as  to  some  of  the  counts  of  the  declaration  Ht),  or 
naesdemiuTer  to  eyidence  is  put  in  at  the  trial  (/),  and 
&e  ^rj  omit  to  aasess  the  contmgent  damages  on  the  de- 
Burer,  or  the  damages  on  the  judgment  by  de&ult ;    or 
^hatf  in  trwpaaa  or  replevin  against  an  orerseer  of  the  poor. 
the  pUintiff  18  nonaoit,  or  the  defendant  has  a  rerdict,  and 
^  jaj  omit  to  inquire  of  the  treble  damages  giren  to  the 
^ewsBfc  in  sach  a  case  by  stat.  43  JEliz.  e.  2,  #.  19  (m)  ;  or 
.  ^befe,k}«are  impedUy  the  jury,  after  finding  for  the  plain- 
tt^  oak  to  inquire  of  the  value  of  the  living,  &c.  {n)\ — in 
afl  ikm  eases,  the  omisnon  of  the  jury  to  assess  the  oamaffes 
■•/  aftenrards,  upon  apnlication  to  the  Court,  be  supplied 
Bf  a  vrit  of  inauiry ;  ana  the  same  in  all  other  cases  where 
■  atuiat  wonla  not  lie  (o).    But  whenever  an  attaint  (now 
ibo&bed  by  the  stat.  6  &.  4,  c.  60,  t,  60)  would  have  lain,  if 
Ai  raiy  had  assessed  the  damages, — as  in  an  ordinary  per- 
■■■  aetkmy  and  the  jury  find  a  verdict  for  the  plaintiff,  out 
9Kk  to  assess  the  damages  (p)  ;  or  where  issue  is  joined  u[>on 
saka in  abatement,  and  the  junr,  upon  finding  for  the  plain- 
to^  omit  to  awoonn  the  damages  (o'),---the  omission  cannot  be 
wppBed  by  a  writ  of  inquiry  (r1.    Also,  in  a  replevin  for  a 
tihna  fi)ir  rent,  if  the  jury  find  for  the  defendant,  but  omit 
tftianire  of  the  arrears  of  rent,  in  pursuance  of  stat.  17  C  2, 
a  f^  this  omission  cannot  be  remedied  by  a  writ  of  inquiry ; 
kwne  the  statate  requires  that  the  inquiry  be  made  by  the 
S8M  jury  who  try  the  issue  (#).    And  in  thb  last  class  of 
■s  the  proper  course  is  to  award  a  venire  de  novo,  as  to 
Hi  see  jpos*.  Part  5,  eh.  26,  title  "  New  TriaL"    There- 
i^ere,  in  an  action  for  a  libel,  the  defendant  pleaded  the 
■Bsal  issae  and  nine  roecial  pleas,  and  a  verdict  was  found 
kihe  i^aintiff  on  the  nist  issue  and  on  two  of  the  special 
jihML  without  any  damages,  and  for  the  defendant  on  the 
I— ■ml  nil   seven  pleas,  and  the  Court,  upon  motion,  awarded 
aviit  of  inquiry  to  aasess  the  plaintiff^  damages,  on  which 
^■djpDmt  was  entered  up  for  the  damages  found  on  the  inqui- 
■ftoa  ;  a  writ  of  error  being  afterwards  brought  in  the  £x- 
ihiMuti'  Chamber  to  reverse  the  iudfi^ment  as  to  the  award 
sf  ue  writ  of  inquiry,  that  Court,  holcung  the  verdict  on  these 


879.  887*  and  Tewtuhmid  Imrv,  Hard.  S95. 

as.  ip)  CUmmttv.  Lewis,  SB.  ^B. 997x7 

•wlIUwtM,  Cio.  Car.  143.  Moorv,  SOO,  S  C:  Plm  ▼.  Rtid.  6U.af 

r.  Fmvettt,  Hardv.  138  ;  Or.  1 ;  6  Scott,  N.  R.,  1011 ;  1  O.  &  L. 

SLC:  Hmbert  ▼.  Wmten,  I  512,  &  C 

1  L.  Barm.  flS,  &  C:  Deurett  (9)  jttUe»  818. 

'   9  W.  BL  881;  3  Wik.  448,  (r)  See  JEfeAom  v.  Le  MaUn,  8  WiU. 

367:  Ptm  ▼.  Retd,  6  Scott.  N.  R.,  1011. 

la|]»Co.  IIS:  Tidd.  9th  ed..  07B.  («)  Harbert  v.  fTaten,  1  Salk.  80fl{  1 L. 

^  im  JEfekam  ▼.  Lt  MmUre,  8  WUi.  Baym.  /SO.  8.  C.    See  Freeman  ▼.  Jrcher, 

m  •.  ICteortM  V.  Mager,  ^c  ef  akmffe-  8  W.  BL  763> 
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pakt  If.    isfues  to  be  void,  no  damages  having  been  assessed,  and  seeing 

that  the  plaintiff  was  entitled  to  some  damages,  ordered    a 

venire  de  novo  to  be  awarded  to  trv  the  first  issue,  and  also  the 

kst,  so  &r  as  related  to  the  two  pleas  on  which  the  Tercet  for 

the  nlaintiff  had  been  found  («). 

On  Judgment      Where  a  verdict  for  the  plaintiff  is  void,  but  the  defendaiif  a 

^J^^JJ"*^  plea  amounts  to  a  confession,  the  Court  will  give  judg^nent 

'    ^  upon  ihb  confiesBion,  and  award  a  writ  of  inquiry  to  aaoertain 

the  plaintiff's  damages  («).     Where  the  plaintiff  obtains 

judgment  non  obstante  veredicto^  he  may  execute  a   writ  of 

mquiry  as  of  coursOi  without  applying  to  the  Court  (  jr). 

Form  of.  Farm  iff ^  8fer\ — ^Thewrit  (which  is  a  judicial  one)   is  di- 

rected to  the  sheriff  of  the  county  in  which  the  venne  in  the 
action  is  laid,  unless  otherwise  ordered,  (which  may  be  the 
case  in  local  actions  (ar)},  stating  the  former  proceedings  in  the 
action,  and,  ^*  because  it  is  unknown  what  damages  the  plain- 
tiff hath  sustained,"  commanding  the  sheriff  or  other  officer 
having  the  execution  of  such  writs,  that,  by  the  oath  of  twelve 
honest  and  lawful  men  of  his  county,  he  diligently  inquire  the 
same,  and  return  the  inquisition  into  court  (a).  If  the  writ 
Ib  to  be  executed  before  a  judge  of  assize  or  Nisi  I^rius  (and 
which  it  may  be  in  cases  of  difficulty,  on  obtaining  a  rule  or 
order  for  that  purnose,  see  post,  891)  it  is  directed  to  both  the 
judge  of  assize  or  iVMt  Prius  and  the  sheriff,  the  judge  in  snch 
case  being  deemed  an  assistant  to  the  sheriff. 

Teita.  It  is  tested  on  the  day  on  which  it  is  issued,  in   actions 

within  the  Uniformity  of  Process  Act  (2  W.  4,  c.  39,  #.  11), 
which  enacts,  that  all  necessaipr  proceedings  to  judgment  and 
execution  may  be  had  in  vacation  (b).  Bemre  that  act  it  must^ 
in  all  cases,  have  be^i  tested  in  term  time. 

RtfCom.  Formerly  it  must  have  been  returnable  in  term;  but  now, 

by  Stat.  1  fF.  4,  c.  7>  s,  1,  reciting  that  **  the  judgment  aad 
execution  in  actions  brought  in  his  Majesty's  courts  of  law 
at  Westminster  are  often  delayed  by  reason  of  the  interval 
between  the  terms,"  "  for  the  prevention  of  such  delay,'*  it  is 
enacted,  **  that  any  writ  of  inquiry  of  damages  to  be  iasoed 
in  or  by  either  of  the  said  courts,  by  whatever  form  of  proeeas 
the  action  may  have  been  commenced,  may  be  made  reiw§ueMe 
and  be  returned  on  any  day  certain^  in  term  or  vmeation^  to  be 
named  in  such  writ,  and  such  writ  shall  be  as  valid  and  eflFectnal 
as  if  the  same  had  been  returnable  according  to  the  course  of 
the  common  law.*'  The  return-day  b  usually  the  dajr  after 
that  on  which  it  is  intended  to  execute  the  writ.  It  must  not 
be  before  that  day. 

Mutt  inchKto      The  writ  must  be  against  all  the  defendants,  jointly,  who 

(V)  LmcU  V.  Oemmt,  3  B.  &  Aid.  TOt.  S.  C 
And  see  Clemms  v.  Lmt^,  3  B.  &  B.  S97l       (•)  Pott,  801. 
7  Moore»  8()0.  5.  C:  Orevvfy  ▼.  Dtikt  ^      (a)  See  the  fonne  of  writs  of 

Brumwiek,  1  D .  &  L.  8(t6.  Chit.  Forms.  387;  the  like  into 


{/Ml  Laetf  ▼.  R^ynoirft.  Crow  El.   214:    paUtbieof  Lencmter,  lb.   Scethvlben 
Jmm  T.  BHftefMT,  Carth.  370.  an  award  of  on  the  roll.  Chit.  Vonsm,  91 


\M)  Shepkmd  yr.    HoHt,  9  Dowl.  330.       (6)  The  pofait*  however,  has  not 

See  Prtet  ▼.  Add.  IS  Law  J..  N.S..  C.  P..    dcoMad.    (See  SMm  ▼.  riraj,  •  OowL 
~^;  6  Scott,  nTr..  1011  {ID.  &L.M8»   M7).  ^^ 
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Wna&>wed  judgment  to  go  by  defiMilt.    If  two  defendaaU^    cma».^. 
cToiia  ttfnpwBH,  su£Fer  jud^ent  bv  defieralty  and  tbe  plaintiff  au  the  4*. 
oecate  wnta  of  inqniiy  against  them  separately,  and  tidie  taidMto. 
xfoal  damages  agxiinst  them,  it  will  be  irrM^olar ;  and  if  final 
JB^Bot  be  entered  up  for  those  several  oamages,  it  will  be 
onr(eL    The  only  way  the  plaintiff  has  of  remedying  this 
eri  i%  by  apply  ixig  to  the  Court,  before  final  judgment,  to  set 
aade  ids  own  proceedings,  which  they  will  allow  him  to  do 
wpm  payment  of  ooets  (oj. 

By  Use 3  ^  4  W,  4^  e  ^^s.  22,  the  Court  or  a  judse  may,  in  Ptowof  tru 
a  bcal  action,  order  the  inoniry  to  be  executed   m  another  JJ^**^}*" 
amntr  than  tiiAt  in  which  tne  venue  is  laid,  and  for  that  pur-  metkai. 
pQtt  uay  order  a  sugt^stion  to  be  entered  on  the  record,  that 
i^i&qiury  may  be  more  conveniently  executed  in  the  other 
oesmty. 

Id  estering  the  proceedings  to  judgment  on  the  roll,  an  Award  or,  on 
awiri  of  the  writ  of  inqniry  is  always  inserted,  and  the  writ  '^^ 
iBBst  agree  with  it.     Defects  or  errors  in  the  writ  may  be 
iBCDded  by  this  award  («). 

B$m  med  <mt^  iSpc.l — Inarost  the  writ  an  plam  parchment ;  How  mad 
f^  k  sealed  by  one  of  the  Magtere  in  Queen*e  Bench  or  Common  ^''  ^^ 
Pfau,  or  ifi^  Bx^equer  get  it  sealed  at  the  Exchequer  Seal 
Qpbe  at  Weetwidneter^  and  in  that  Court  get  it  alio  signed 
h  eee  ef  the  Masters.  Indorse  on  it  a  memorandum  oj  the 
a^em  which  H  is  to  be  executed;  and  leave  it  at  the  sheriff's 
«r  dtputy'sheri^s  office  two  days  before  at  latest  if  it  is  to 
hmeeuUd  m  ike  eomUry^  or  one  day  before  at  the  latest  if  it 
ists  be  executed  in  London  or  Middlesex  (f);  the  sheriff  will 
tbrnttfum  smmmcn  a  jury  for  the  execution  of  it.  If  the  Court 
flf  Exdiequer  Chamber  or  House  of  Lordb  on  error  brought 
SB  a  judgment  for  the  defendant,  reverse  it,  and  a  writ  of 
~  'ry  is  necessary,  the  writ  must  issue  out  of  the  court 
r,  as  in  ordinary  cases  (g). 


Bifore  whcm  to  be  executed.'] — The  writ  is  usnally  executed  J*?^^**^ 
the  rfieriff  or  his  deputy  (h).    It  may,  however,  under  ed.    *"^ 
circumstances,  by  leave  of  the  Court  or  a  judge,  be  ex- 


of  th 
before  the  chief  Justice  or  one  of  the  judges  of  tbe  court 
fts  venue  be  laid  in  Middlesex  or  London;  or  &fore  a  judge  of 
~^  as  an  assistant  to  the  sheriff,  if  the  venue  be  laid  in  any 
cfiifii^iy  (•')•  It  is  only,  however,  where  some  difficult 
fWttl  of  law  or  nice  questions  of  evidence  are  likely  to  arise 
m  &e  coarse  of  the  inquiry,  or  where  the  cause  is  of  great 
inportance,  that  this  indulgence  will  be  granted ;  ana  the 
importance  of  the  facts  will  not  in  general,  it  seems. 


(e»  MUihuB  r.  MUbamk,  S  T.  R.  199.  Oovi*  ▼.  SkgOhu,  Id.  232.     The  sheriff 

A"*  aae  #W<  r,  J^oSy,  3  M.  a  Or.  7M.  oaanot  apmrint  mora  than  out  deputy  to 

Ut  Oaihim  V.  CWftard,  1  Str.  4SS:  pott,  eiecutc  the  writ.    See  Denn^  ▼.  IVoyi- 

■a  neH,  2  Wila.  37S :  and  per  Pmttam,  J.,  In 

{nil.H^t30.3,K.It  SOT.       ""^"'^ 

M  V«Ll.j».508,  a07.   And  lea  Vieort  {i)  See  Amn.,  12  Mod.  610.    See  tbe 

^J^Iiii,C«^t>.S4a.  fonna,  Chit  Forme,  328, 328. 
»)  Bee  PTeHeee  V.  Bm»t$,  Bamee,  231: 
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Pa»t  ft. 


Good  Jury. 


Noifecofin- 
quiiy. 

To  whom 
ffiTta. 


Writ  oflnquiff  in  ordinary  Gases, 

induce  the  Court  to  grant  it,  when  the  venue  is  lud  in  Middle- 
sex or  London  (/) ;  for  the  under-sheriff  of  Middlesex  and 
the  secondary  in  London  are  generally  men  of  experience, 
and  fully  competent  to  conduct  a  husiness  of  this  kind.  Tike 
rule  for  this  purpose^  ifapplieaUon  be  made  to  the  Court ^  is  nisi 
onfy  in  the  first  instance  (m).  If  the  application  be  made  to  a 
jua^e^  there  must  be  a  summons  for  iiy  and  not  an  ex  varie  appli- 
cation.  Serve  a  copy  of  the  rule  or  order  €U  in  orainary  cases^ 
and  annex  the  rule  or  order  to  the  writ  of  inquiry y  and  leave  it  at 
the  sheriff  *s  or  deputy  sheriff  *s  office.  You  then  enter  the  cause 
with  the  marshal^  in  the  same  manner  as  if  it  were  a  record^  and 
pay  him  the  same  fees.  The  sheriff  afterwards  returns  the  in- 
quisition  as  in  other  cases. 

Good  Jufy,"] — Before  the  6  G.  4,  e.  60,  s.  62,  jurors  sum- 
moned upon  courts  of  inquiry,  were  of  such  inferior  persons, 
that  it  was  the  common  practice  to  ohtain  an  order  for  the  she- 
riff to  return  a  **  good  jury,"  hut  this  is  now  no  longer  the 
practice,  though,  if  the  case  is  of  sufficient  importance  to  war- 
rant it,  a  judge's  order  upon  summons  (n)  may  be  obtained 
for  the  sheriff  to  summon  a  jury  from  the  special  jury 
book  (o).  The  costs  of  this  juiy  are  usually  allowed  aa  costs 
in  the  cause  (p). 

Notice  of  Inquify,'y--The  plaintiff  must  gi^e  a  written  notice 
of  executing  the  writ  of  inquiry  (q)  to  the  defendant's  at- 
torney in  the  cause,  if  the  defendant  has  appeared,  and  the 
attorney  be  known  ( r) ;  or,  if  the  defendant  has  not  appeared  (#}, 
or  his  attorney  be  unknown  (t\  then  the  notice  should  bedeh- 
yered  to  the  defendant  himself,  or  left  at  his  last  or  usual  place 
of  abode  (u).  If  he  cannot  be  personally  senred,  and  his  place 
of  abode  ia  unknown,  a  iudge's  order  may  be  obtained  to  stick 
it  up  in  the  Master's  Office,  and  to  leaye  a  copy  at  his  last 
known  place  of  abode  (x).  In  a  joint  action,  the  notice  ought 
to  be  ^yen  to  both  the  defendants  (y) :  it  seems,  howeyer,  that 
a  service  of  it  upon  either  one,  where  both  have  suffered  a  judg- 
ment by  defieiult,  will  suffice ;  for  by  suffering  such  Judgment 
they  acxnowledge  a  joint  cause  of  action,  and  thererore  fifoad 
hoe  are  partners  (z).  By  R,  27.,  2  W.  4,  r.  57,  **  notice  of  trial 
and  inquiry,  and  of  continuance  of  inquiry,  shall  be  given  in 


« 


U)  lSenoD,SI4. 

(m)  8m  Tht  Arehbbkop  tff  Oamimrbunf 
▼.  BtirH$tgtm,  1  Dowl.  &  L.  88S. 

<n)  S«thefonii,ChiLFoni».a89.  Br 
R.  H.,  2  W.  4,  r.  101,anfl»  fbrafood 
Jury  b  unneoMMry. 

(o)  See  PHe»  ▼.  YmNam*,  5  Dowl.  I60l 

(p)  PrUMfuoM  y.  Jfofin,  1  Dowl.  690:  1 
CAM.  938,  &  C  Before  the  rale  of 
H.  T.,  S  W.  4,  r.  10,  it  wes  othenrteei 
(See  Oahert  ▼.  Gonlon.  3  U.St  Ry.  IM, 
1S8;  ChAinnan,  1  Add.  96. 

(9)  R.  M .  Anne,  (c).  Q.  B.t  Cat.  Pr.,  C 
P.,  3. 

(r)  TIdd.  9th  ed..  67«:  Hrnikit  ▼. 
at^^lnl.  Say.  ISI;  Cai.  Pr.,  C.  P.»  OS; 
Banai,  SDO:  JfMitr  ▼•  Sm^fiMid,  Barnai. 


Silt  Pr.  R««.  976:  JTnOte  ▼.  Bmtnfi* 
10  Priet,  147:  BrpoftM  v.  TUL,  9  Y.  &  i. 
976.  And  Me  mif,  9M.  See  the  fonn, 
ChiL  Forms,  99B. 

(«l  Tidd.9thcd.,O8:R.T..10«)ut. 
Q.  a:  R.  M .,  1  0«>.  9,  C.  P. 

(f)  Tldd,  9th  ed.,  676;  Say.  133,  Q.  B4 
Cat.  Pr.,  C.  P.,  69:  Pr.  R«.  97M» 

(w)  Tldd.  9th  ed.,  676:  R.T.,lOeo.l; 
Q.  B.:  R.  M.,1  Geo.  2,  C.  P. 

i*)  See  Wmtmm  ▼.   IMbreir.  9  DovL 
396:  Robin  t.  Uteodt,  1  Dowl,  N.  &• 

197. 

(y)  Pr.  Rig.  443;  Tkld.  Mhcd..67«. 

(ti  See  Plggimy.  Ward,  9  DowL  364: 
ifmW  T.  AwM.  7  M.  ft  W.  469 ;  9  DowL 

919,  &  C  oom.  JmtU  ▼. 
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im;  \mi  eoontennand  of  notice  of  trial  or  inquiry  may  be    chap.  y. 

gba  either  in  town  op  country,  unless  otherwise  ordered  by 

t^  Cosrt  or  a  jadge." 

If  tfe  writ  ^  to  be  executed  in  London  or  Middlesex,  and  Howiopg. 

Ik^fendant  reaidea  within  forty  computed  miles  of  London, 

e%b  days'  notice  muat  be  giren,  which  must  be  computed 

adnare  of  the  day  of  giving  the  notice,  and  indusive  of  the 

^«f  executiiig  the  inquiry  (o).    Fourteen  days'  notice  is 

njaized  if  the  defendant  resides  at  a  greater  distance,  the  same 

m  a  ootiee  of  trink  (6).    If  the  writ  is  to  be  executed  in 

MBj  ether  county,  eight  days'  notice  is  sufficient,  though  ten 

ixfi  Dotioe  ia  nsoally  nren,  the  same  as  a  notice  of  trial  ^e). 

Inr^Mii  there  ahould  be  fifteen  days'  notice  of  inquiry. 

aakr  IJ  C.2,  a,  7,  s,  2  (^d).     Sunday,  Christmas>day.  Good 

Fridbj,  er  a   day  appomted  for  a  public  fast  or  uianks- 

XiTi^  is  reckoned  aa  one  of  the  days  (e).     The  intervening 

ajFi  between  Thursday  next  before  and  Wednesday  next  after 

Kirtgday  are  also  reckoned  in  notices  of  trial  and  inquiry, 

■fthwigh  not  in  other  proceedings  (/).    A  defendant  residing 

St  sa  hotel  in  London,  from  the  time  of  his  arrest  till  he  was 

«fed  with  notice  of  inijuiry,  was  holden  not  entitled  to  more 

tfcsB  e%bt  daya^  notice  m  a  town  cause,  though  his  general 

tfiMwice  waa  abore  forty  computed  miles  from  Lonoon  (^). 

Ahe,  where   the   defendant  resides  within  forty    miles  of 

FlSidpp,  before  and  at  the  commencement  of  the  action, 

■gitt  days*  notice  of  executing  the  writ  of  inquiry  is  sufficient. 

ftee^  the  defendant  has,  in  the  intermediate  time,  removed 

fBBanently  to  a  distance  of  above  forty  miles  from  London, 

|«vided  he  haa  not  given  the  plaintiff  notice  of  hb  removal, 

a  which  case  he  womd  be  entitled  to  fourteen  days'  notice  (A). 

Ifhe  reauie  above  forty  miles  from  London,  he  will  be  entitled 

is  Inrteen  days^  notice,  although  he  may  be  in  London  when 

fte  BoUoe  ia  served  (t ).    Where  a  defendant  is  master  of  a 

VHel,  and  reatdes  on  board,  and  has  no  home  on  shore,  he  is 

wslilt  ■  I  d  to  reside  where  hb  ship  b  reffistered ;  and,  if  more 

fha  forty  miles  from  London,  b  entitlea  to  fourteen  days'  no- 

isi  of  ezecnting  a  writ  of  inquiry  (i).    And,  in  genend,  the 

flMe  rulea  that  are  applicable  to  notices  of  trial  are  equidly 

ipyliiable  to  notices  ot  mquiry  ( /).    If  the  defendant  be  under  Short  notice 

ima  to  take  **  short  notice''^  of  inquiry,  thb  b  the  same  as 

dkort  notice  of  trial,  namely,  four  days  in  country  causes,  and 

two  days  in  town  causes  (••).    But  being  under  terms  to  take 

notice  of  trial  does  not  bind  the  defendant  to  take  short 

of  inquiry  (a). 


(•I  &Mh4A.c:  R.  H.,SW.4,r.a       (^  LM ▼.  Hoo^ar, 7  Eut. 094. 

'  be  takoB  to  bt  dcfakU       {h)  Rtid^r.  Robertaon,  19  KaaU  487 i 


how  tiM  rnOct  ue  apmtetr  ▼.  MMatt,  1  East,  088:  BHnd  ▼. 

•  190.  3WH«.  S  W.  BL  190A. 

9iJtMta^  AMI-    Set  Blnmu  ▼.  JVff,  S  (i)  Btano  v.  Chmlan,  6  Taunt.  44ftt  S 

^  '  3Sa.  Marsh.  151,  8.  C 


14^  B.  1L,^A.  c:  R.  H,  aa  O.  3,       (*)  SmBkmwx,  C3Wrtirt,S  Taunt.  488; 


.9L  SMazrii.  Ul.&Ci  andVoLl»p.891. 

m  Bmtm  ▼.  Bidkttf.  «  Taunt.  07;  1  (D  MS.,  H..  ISSn. 

link.44««S.C.  (m)  SMVoLI^p.W.BkMMPT.aMMv, 

M  B.  M.,  4  A.  c:  R.  H.,  9  W.  4,  K.  S,  6  Taunt.  458;  S  Manh.  151,  &  C 

•^  la^.  (n}  atnmu  v.  PaB,  S  Demi  S65|  9  C. 


(T)  R'E.»9W.4,t.l,nnlt,lSl.  aM.4Sl,S.  C 


894  WrU  o/Jnqmry  mi  ordmrnry  Ouet, 

Pait  ti.        a  term*t  noHee  of  inquiry  is  alto  neoesBaiy  in  caaeB  where  t 
Term'*  no-  ~  term's  notice  of  trial  would  be  required  if  the  cause  had  pro- 
gee,  when      ceeded  to  trial  (o).    Therefore  it  is  necessary  if  the  plaintiff  has 
nimMry.      delayed  executing  the  writ  of  inquiry  till  a  vear  uter  interlo- 
cutory judnnent  signed  (p).    By  R,  H^  2  W,  4,  r.  52,  (^m^ 
133  )>  '*sucn  notice  may  he  given  at  any  time  before  the  fint 
day  of  term," 
When  notice       By  the  rule  of  H,  71,  2  W,  4^  r.  59,  '*  in  all  eases  where  the 
^^^f^^^f  plaintiff  in  pleading  concludes  to  the  country,  the  plaintiff's 
noticeoftrki.  attorney  mojf  piwe  ncHce  of  trial  ai  the  time  of  deHierimg  hu 
*^  rMkeatwmor  ctker  tmbeequnU  pleadimg;  and,  in  ease  ianie  shall 

afterwards  be  joined,  such  notice  shall  be  available ;  but,  if 
issue  be  not  joined  on  such  replication  or  other  subeequcnt 
pleading,  and  the  jplaintiff  shall  agn  judgment  for  want 
thereof,  and  forthwith  give  notice  of  executing  a  writ  of 
inquiry,  tmck  noftce  wiU  operate  from  the  tiate  tkat  notice  ef 
trial  was  oivemy  as  a/breeaid.  And  in  all  cases  wh^e  the  de> 
fondant  demmrt  to  the  plaintiff's  declaration,  r^licatioo,  or 
other  subsequent  pleading,  the  defendant's  attorney,  or  the 
defendant  if  he  plead  in  person,  shall  be  obliged  to  soeept 
motiee  ^exeemUna  a  writ  cf  vefmry  em  the  hadt  ef  the  joimmt 
t»  demmrrer;  and  in  case  the  defendant  pleads  a  plea  in  bar 
or  rejoinder,  &c^  and  the  plaimtif  demurs,  the  defendant's 
attorney,  or  the  defmdant  if  he  plead  in  person,  shall  be 
obliged* to  aoeept  metice  ef  siwafwy  •  writ  tf  imqmiry  em  tie 
hmekofsmck  litmmtfu  " 
rarm  of  no.  The  notice  is  in  writing,  and  usoally  on  a  sepaiate  piece  of 
'^"^  puffer.    When  the  writ  is  to  be  execvted  before  the  sheriff^  the 

notice  states  that  it  wiU  be  execoted  on  a  day  therein  stated, 
which  must  be  on  or  before  the  retuis-day  of  the  writ  ff ),  not 
bung  Sunday  (  r),  vnoally  between  two  ositain  Ikmub  (s),  as  be- 
tween the  liours  of  ten  and  twdve  o'dock  in  the  foarenoon,  or 
between  the  hours  of  four  and  six  o'dock  in  the  aftemoon  (I), 
*«at  the  SecondaiT's  Ofiee,  Ka.  S,  Baringhall  Street,  in  the 
city  of  London,"  tf  in  Londoai;  or  <*at  theSI»iff*sOflBKse,  in 
Rtd  Lion  SqusRi,  near  Hotbom,  in  the  eonty  of  Middfesex," 
if  in  Middlesex ;  or,  if  in  any  other  cena^,  then  at  some  niace 
within  the  county  appointed  for  thatpupese,  and  pnrticiusrly 
described  in  the  n^^tke  («),  A  netaee  «f  exaentin^  the  writ 
''^  ten  o'dock*^  (x% or  «at  ten o'ckwk, eras  soon  after  M  the 
sheriff  can  attend  ^  {jr\  wiU  hebadferaneertainty;  so,**  be* 
tweea  the  hours  ef  tea  and  tws  o'cMk,**  has  been  hoMen  insuf- 
icisnt^  as  not  being  iuftcwatlj  ikiniti  {s\  Bnt  a  notice  to 
execnte  ''at  el^^YnV<^ock  **  is  good,  it  naring  been  executed 
hefoi«  tw>elve  o'clock  («).    And  when  thenotaoe  was givoifor 


^  ^aA,  »  f^KtlK  Mi^  «*    >■■■.  nC:  Ir  Mmtt  v,  JIfwmliM,  U. 
^<y_^  J»  ^>».  n^  tn  SkipMn  T,       iai  fc^^^iaa,  t  Sow  IMS. 

«i'  M\\\  U^^mitm,S^WL,  «< 

n  r«SA.an«)L.<9a  «•> 


Webttdar  the  llih  of  June,  when  Wednesdsy  fell  on  the    crap.  ▼. 

lOtk,  on  which  day  the  inquiry  was  executed,  the  Court  refused 

to  a^  it  aatde,  the  defendant  refusing  to  swear  that  he  was 

mM  by  it(^);  and  the  same  where  the  notice  was  given  for 

TMaj  the  l^bth,  whereas  the  14th  fell  on  Thursday,  on  which 

4t  the  writ  was  executed  (c),  the  defendant  not  swearing  that 

kwai  misJed.    If  the  writ  is  to  he  executed  before  the  Chief 

Jotiee  or  judge  of  aasize,  the  notice  is  given  for  the  sittings  or 

aauet  generally  (cf),  in  the  same  manner  as  in  the  notice  of 

tzial,(M^2d3. 

Notice  of  inquiry  may  he  eontinued  oreotmUrmavideiy  in  the  Contmiumet 
■me  manner  as  a  notice  of  trial,  and  as  to  which,  see  anie^  295,  ^j^^f^ 
^(<).  It  can  be  continued  but  once  (/).  The  notice  of  con-  tice. 
tnntDoeneed  not  specify  the  place  or  hour,  for  it  shall  be  taken 
te  refitr  lo  the  place  and  hoar  ^>ecified  in  the  original  notice  {g). 
Bet  i  Dotiee  not  stating  the  hour  and  place  cannot  operate 
M  SB  m&huU  notice,  though  given  ten  da^  previously  {h). 
KotMe  <»  continuance  of  im^uiry  must  be  nven  in  town ;  out 
coiotennand  of  notice  of  mquiry  may  be  given  either  in 
tovn  fa  country,  unless  otherwise  ordeied  by  the  Court  or  a 

It  the  plaintiff  do  not  either  proceed  to  execute  his  writ  ac-  Coittordaf; 
«wfiog  to  the  notice,  or  countermand  it  in  time,  the  defendant  S^Si^ 
vin  be  entitled  to  his  costs  of  the  dqy^  on  an  afifidavit  of  attend-  notice. 
nee  and  necessary  expenses  incurred  ( j'),  in  the  same  manner 
»  for  not  proceemng  to  trial  (i)» 

Aa  im^ulaHty  in  the  notice  of  inquiry,  or  in  the  time  and  irr^iarity 

tx  of  executing  it,  is  waived^  in  ^neraJ,  by  the  defendant  or  ^^  " 
attorney  attending  at  the  inqnury,  and  making  a  defence 
ot  the  execution  of  the  writ  (/).  It  has  been  held,  that  a 
^dnidant  to  whom  an  irregular  notice  of  inquirer  is  given 
OQ|ht  to  return  it  forthwith,  and  state  what  objection  he  has 
to  It,  otherwise  he  would  not  be  allowed  the  costs  of  an  appli- 
fitkm  to  set  aside  the  inquiry'  ""  '^  "  ^-  •  ^^ 
tt  no  waiver  of  the  irr^ularity 


how 
wahred. 


fitkm  to  set  aside  the  inquiry  {m\    But  retaining  the  notice 


Mptenaing  WUnesses^  S^cJ] — After  the  notice  of  inquiry,  SubptmaiDf 
tbe  next  step  to  be  taken  is  to  subpoena  the  witnesses  neces-  ^*''»*"«"»  *•• 
ivy  to  prove  the  amount  of  the  damages  (o).    It  would  seem 
tbat  the  roles  of  court  as  to  admission  of  documentary  evidence 
ipply  to  writs  of  inquiry,  though  not  expressly  mentioned 
in  them.    {See  anU^20\), 


W  0*n  r.  I^kg,  1   CbJc  Rep.  11.  pi\  Vryet  ▼.  JMimu,  B.  C.,  M  ,  1887,  2 

^  mt  mtt,  S99.    But  Me  JkfiOmm  ▼.  Jar.  16.  S.  C 

^^><te.  1  Cbit.  Rep.  ft.  (DR.  O.,  H.,  W.  4, «.  SJ,  tmU»  881. 

tciBtfUnT.  Rflf7tam,3B.  AeP.  1.  (>)  R.  H.,  8  O.  1  a.    Ste  amm  t.  Bry. 

^  TIM,  578$  1  SeDoo,  353.    And  ace  eiM.S8tr.796. 

>^M  T.  NmMK.  1  DowL,  N.  S.,  877:  (*)  See  ante,  S97»  end  pott,  pt.  5,  ck. 

<  ■.  fc  Gr.  Ma.  82. 

H  See  form  oT  •  node*  of  vm^nm-  (l)  See  miU,  287. 

•tt.CbH.Povne,330}  ofooantennand.  im)  Sfetwit  ▼.  ftff,  8  Dowl.  SSC 

9L  (n)  lb.;  onU,  9StJ. 

Jf)  MS .  H.,  tS80:  PHee  v.  DamiM%tgB»  (o)  See  tmf.  iSfJ,    See  ftonn  of  a  pr»- 

««.  97:  fivfew  ▼.  Jl«f<e,  8  Cbit.  eipe  for  %  tubpane,  CML  Forms,  831: 

f*^9A'.  Firyerv.Bii»e,B.C..M.,  1837,  of  the  mbperaa,  lb.;  of  the  Mibpoeoe 

»^.  W.  ticket,  lb.                                    ^^ 

(fY^MtT.Oww,!  B.&P.363. 
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894  Writ  of  Inquiry  in  ordinairy  Oa$e$, 

Pabt  ti.  a  i0rm*8  notice  of  inquiry  is  also  necessary  in  cases  where  i 
Term's  no-  ~  t^nn's  notice  of  trial  would  be  required  if  the  cause  had  pro* 
tice.when  ceeded  to  trial  (o).  Therefore  it  is  necessary  if  the  pluntiff  hai 
BMMMtv.  delayed  executing  the  writ  of  inquiry  till  a  vear  mer  intetio' 
cutory  judnnent  signed  (p).  By  R,  H.y  2  FP.  4,  r.  52,  {amte 
133),  ^such  notice  may  be  given  at  any  time  before  the  firsl 
day  of  term," 

When  notice  by  the  rule  of  H,  T.y  2  W,  4,  r.  59,  '*  in  all  cases  where  th< 
fh>mtime of  P^^^^^^  ^^  pleading  concludes  to  the  country,  the  plaintiff*! 
notice  of  trki,  attorney  may  give  notice  of  trial  at  the  time  of  delieering  kii 
^^  raplication  or  other  subeeqttent  pleading;  and,  in  case  issue  shalj 

afterwards  be  joined,  such  notice  shall  be  available ;  but,  ii 
issue  be  not  joined  on  such  replication  or  other  subsequent 
pleading,  and  the  jslaintiff  shall  ^gn  judgment  for  waol 
thereof,  and  forthwith  give  notice  of  executing  a  writ  oi 
inquiry,  gnch  notice  will  operate  from  the  time  that  notice  oj 
trtal  was  aiven^  tu  a/bretaid.  And  in  all  cases  where  the  de- 
fendant cUmurs  to  the  plaintiff's  declaration,  r^licaUon,  or 
other  subsequent  pleading,  the  defendant's  attorney,  or  the 
defendant  if  he  plead  in  p€aw>n,  shall  be  obliged  to  accept 
notice  ofexecutina  a  writ  of  inquiry  on  the  back  of  the  joinder 
in  demurrer;  ana  in  case  the  defendant  pleads  a  plea  in  bar 
or  rejoinder,  &c.,  and  the  plaintiff  demurs,  the  defendant's 
attorney,  or  the  defendant  if  he  plead  in  person,  shall  be 
obliged  to  accept  notice  of  escecuting  a  writ  of  inquiry  on  tie 
back  of  such  demurrer," 
Porm  of  no-  The  notice  is  in  writing,  and  usually  on  a  separate  piece  of 
^^'  paper.    When  the  writ  is  to  be  executed  before  the  sheriff  the 

notice  states  that  it  will  be  executed  on  a  day  therein  stated, 
which  must  be  on  or  before  the  return-day  of  the  writ  (q),  not 
being  Sunday  (r),  usuidly  between  two  certain  hours  (#),  as  be- 
tween the  hours  of  ten  and  twelve  o'clock  in  the  forenoon,  or 
between  the  hours  of  four  and  six  o'clock  in  the  afternoon  (t), 
**B,i  the  Secondary's  Office,  No.  5,  Basinghall  Street,  in  the 
city  of  London,"  u  in  London ;  ot  *'  at  the  Sheriff's  CMfice,  ia 
Red  Lion  Square,  near  Holbom,  in  the  county  of  Middlesex," 
if  in  Middlesex ;  or,  if  in  an v  other  county,  then  at  some  nlace 
within  the  county  appointed  for  that  purpose,  and  particulariy 
described  in  the  notice  (t«).  A  notice  of  executing  the  writ 
**  by  ten  o'clock  "  (x)^  or  **  at  ten  o'clock,  or  as  soon  uter  as  the 
sheriff  can  attend^'  (y),  will  be  bad  for  uncertainty;  so,  *^ be- 
tween the  hours  of  ten  and  two  o'clock,"  has  been  holden  insuf- 
ficient, as  not  being  sufficiently  definite  (z).  But  a  notice  to 
execute  *'  at  eleven  o'clock  "  is  good,  it  having  been  executed 
before  twelve  o'clock  (a).    And  when  the  notice  was  given  for 


(•)  Ptifton  T.  finniiM,  2  Str.  1100.    See       (m)  SeeConynt,  851:  S&mh^r.Jlmmi, 
Smith  T.  PtraU,  S  Smith,  101.    And  see    Barnet,  »7:  te  Mm*  ▼.  Nmt^am,  M. 


«nle,  iOS,  laS.    See  the  fonn,    Chit.  300:  ilmeM  v.  Sfnirf,  Say.  181 ;  Ft,Btg. 

Fonni.  06.  447. 

(p)  See  per  Pmrkt,  B.,  fak  Sbnjmn  t.  (»)  Itm  t.  |ibciMn»  t  Str.  114S. 

Hmth,  7  DowL  837.  U)  Hmn^^tf  v.  Hatmmm,  Banm,  Stt. 

(0)  Davte$  T.  SaUer,  %  Selk.  6S7:  L»k€,  {%)  Frnttr  t.  SmuH»,  Bmmm.  MS,  96: 

▼.  mmikmm,  9  L.  Raym.  1448.  BfiMtuon  ▼.  PMff^,  Id.  S86;   Coaroi. 

(r)  HqyteT.  CormotmB,  1  Str.  387.  Aftl-    And lee  1  Banard.  138:  hngm^ 

(«)  .rfriMlilT.SifMifV.  Say.  18L  t.  LaHi6,  Baroes,  S93. 

(0  Tidd.  9th  ed.,  579l  (a)  im  v.  XteMiy.  Bnaai.  908. 


Wc^ndaT  tlie  11th  of  Jvne,  when  Wednesday  fell  on  the  ciup.t. 
lttli,oii  which  day  the  inqoury  was  executed,  the  Court  refused 
ts  St  it  aade,  the  defendant  refasing  to  swear  that  he  was 
■■U  bj  it  (1^);  and  the  same  where  the  notice  was  given  for 
IMay  the  14tli,  whereas  the  14th  fell  on  Thursday,  on  which 
in^tbe  writ  was  executed  («),  the  defendant  not  swearing  that 
kw  aided.  If  Uie  writ  b  to  be  executed  before  the  Chief 
httiet  or  jud|re  of  aasixey  the  notice  is  giren  for  the  sittings  or 
saia»  geneTaUy  {d},  in  the  same  manner  as  in  the  notice  of 

5otiet  of  inquiry  may  be  continued  or  eomUerwumdedy  in  the  CoDtiDMnflt 
MM  nsnaer  as  a  notice  of  trial,  and  as  to  which,  see  ante^  295,  S^SSof^ 
9S(«).  It  can  be  o<mtinued  but  once  (/)•  The  notice  of  con-  tim, 
InniKe  need  not  specify  the  place  or  hour,  for  it  shall  be  taken 
te  refarto  the  place  and  hour  specified  in  the  original  notice  (g). 
Bet  t  Botice  not  stating  the  hour  and  place  cannot  operate 
m  m  sryimal  notice,  though  given  ten  da^  previously  (k), 
iktke  of  continuance  of  in<juiry  must  be  given  in  town  ;  out 
eontennand  of  notice  of  inquiry  may  be  given  either  in 
tevn  n  conBtiy,  unless  otherwise  ordeied  by  the  Court  or  a 

If  the  plaintiff  do  not  either  proceed  to  execute  his  writ  ac-  Comctitfi 
esifiiig  to  Uie  notice,  or  countermand  it  in  time,  the  defendant  ^^^^  o[^ 
vS  be  entitled  to  his  costs  of  the  da^y  on  an  a£fidavit  of  attend-  notice. 
aee  and  neeeeearv  expenses  incurred  (^'),  in  the  same  manner 
SI  for  not  prooee^g  to  trial  {k). 

Aa  iVieyit/grfrjf  in  the  notice  of  inquirr,  or  in  the  time  and  imcniarity 

e»  of  execating  it,  is  waived^  in  ^neraJ,  by  the  defendant  or  ^^^^1^ 
sttoraey  attending  at  the  inquiry,  and  making  a  defence 
m.  the  execation  d  the  writ  (/).  It  has  been  held,  that  a 
Madant  to  whom  an  irr^nlar  notice  of  inquirer  is  given 
s^kt  to  return  it  forthwith,  and  state  what  objection  he  has 
to  it,  otherwise  he  would  not  be  allowed  the  costs  of  an  appli- 
catian  to  set  aside  the  inquiry  (si^.  But  retaining  the  notice 
ii  no  waiver  of  the  irregularity  (a). 


^ ^  ,  4fc.] — After  the  notice  of  inquiry,  Snbpcnaiof 

fte  next  step  to  be  taken  is  to  subpcena  the  witnesses  neces-  *'"*■"'■»  *** 
■ly  to  prove  the  amount  of  the  damages  (o).    It  would  seem 
tM  the  mice  of  court  as  to  admission  of  documentary  evidence 
qyply  to  writs  of  inquiry,  though  not  expressly  mentioned 
in  them.     {See  ante^  301 ). 

m  MSSm  T.  fMr.  1  Chic  Rep.  11.  (ft)  Fryw  ▼.  MMU,  B.  C.,  M  ,  1887,  9 

And  «e  met,  S98.    But  ic«  Abt^Aam  ▼.  J«r.  15,  S.  C 

Bbdkw,  1  CWt.  Ecpw  S.  (0  R.  O.,  H.,  W.  4, 8. 07,  «(M«.  8S4. 

|e>  a*—  T.  nmrrlmn,  3  B.  A  P.  1.  (»  R.  H.,  8  0. 1  s.    SceSMMiT.  Itoy. 

tf»  Tkt4»  579;  1  ScOoo, 3fi3.    Aod  lee  AH.SStr.TSS. 

Wmm  T.  liMMtf,  1  fkmU  N.  8.,  877;  ik)  See  enfe.  297.  and  pott,  pt.  6,  ch. 

i4  flee  farm  or  s  BoCke  of  oootiMi-       (1)  See  ofile,  187. 

?CMtrfl>m.388i  of«ouBtanmnid,       <«i)  SAkwim  ▼.  ^rif,  8  DovL  aSA. 
(Ml  lb.;  ento.  897. 
tri  m.  B.,  1880:  PHet  ▼.  nmmfiHigB,       (o)  See  mit.  887*    See  §ona  mt  e  pne- 

maim.  Wit  Bmgtm  ▼.  Ji«*'«i  '  Chit,  cipe  for  a  subpcrae.  Chit.  Ponne,  831: 

1^.  Ill}  9r9tr  y.  flfcuit, B.  C.,  M.,  1837,  of  the  rabperoe,  lb.;  of  the  Mibpoena 

«Mr;ia  ticket,  lb. 
<D  inerv. Ckmrn,  1  B.  Se  P.381 
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Writ  o/Inquify  in  ordinary  Catet, 


Pabt  ri.  Attending  hy  CcwMeU] — If  you  wish  to  attend  the  execution 
AitoidiDcby  ®^  ^^  ^"^^  ^^  inquiry  by  counael,  you  should  gire  notice 
thereof  to  the  opposite  party  (p)^  in  order  to  get  the  expenae 
of  his  attendance,  and  briefs,  oec.  allowed  you.  Moreover  the 
sheriflp  may,  it  seems,  at  the  request  of  the  opposite  party, 
postpone  the  execution  of  the  writ,  unless  such  notice  be 
given  (^).  A  written  notice  is  not  requisite  (r).  The  Master 
may  or  may  not,  in  his  discretion,  allow  costs  for  the  attend- 
ance of  counsel,  and  preparing  briefs,  &o.  («) 


Theexecu- 

thmofthe 

writ. 


Ddbndant 
must  Attend 
punctually. 


The  Execution  of  the  WritJ] — Immediately  fq)on  the  receipt  of 
the  writy  the  sherifwill  summon  a  jury.  Attend  at  the  time  op- 
pointed  J  with  your  counsel  and  witnesses;  and  the  inaueet  will  be 
taken  in  nearly  the  same  manner  as  at  a  trial  at  rfiei  Prius^ 
excepting  that  the  jurors  cannot  be  challenged  (t).  Also,  the 
execution  of  the  writ  may  be  adioumed  by  the  sneriff,  if  neces- 
sary, after  it  is  entered  upon  (m).  The  Court  will  not,  at  his 
instance,  stay  the  execution  of  the  writ  (9).  After  the  de- 
livery of  the  verdict  by  the  jurors,  the  under-sheriff  will 
prepare  the  inquisition  on  parchment,  and  get  the  Jurcnn  to 
sign  it. 

If  the  defendant  do  not  attend  punctually  at  the  time  men- 
tioned in  the  notice,  and  the  writ  be  executed  in  his  absence, 
the  Court  will  not  relieve  him  (j?).  On  the  other  hand,  if 
the  defendant  attend  at  the  hour,  he  will  not  be  warranted  in 
leaving  the  court  at  the  expiration  of  the  time  mentioned  in 
the  notice ;  for  the  sheriff  may  have  prior  busineaa,  which 
may  detain  him  beyond  that  time(jr).  But^  if  the  plainUff, 
in  the  absence  of  the  defendant,  have  the  writ  executed  at  a 
different  time  or  place  from  that  specified  in  the  notice,  it 
will  be  irregular,  and  the  Court,  upon  application,  will  set  it 
aside. 
jMdiiio*  and  All  the  plaintiff  has  to  prove,  or  the  defendant  is  permitted 
to  controvert,  is  the  amount  of  the  damages  (m)  ;  for  the  cause 
of  action  itself,  as  stated  in  the  declaration,  and  the  right  to  some 
damages  in  respect  of  it,  is  admitted  by  the  defendant,  by  his  suf- 
fering judgment  to  pass  against  him  by  defiintt  (a).  Therefore, 
in  an  action  on  a  deed,  agreement,  &e,y  expressly  declared  on,  it 
need  not  be  proved  (b).  So,  if  the  action  be  on  a  bill  of  exchange 
or  promissory  note,  it  need  not  be  proved,  nor  need  any  allegation 


Ip)  See  the  fonn.  Chit  Fonnt,  331. 

(«)  See  BtlMI  V.  JfidUim  A  Price.  641t 
Coteman  t.  MttuAi/^  8  Sir.  8S3:  Mmrkktm 
y.  iUddimm,  jd.  18S»:  1  Sd.  M4. 

(r)  B/htU  T.  MickHH,  b  Price.  641. 

(«)  HvUodc  V.  Hummtwtht  Tidd,  9th 
•d.,  80. 

it)  Anam.,  S  S«1k.  81. 

(tf)  Oilfinaii  T.  Meipfly,  9  Str.  8S3: 
Mmrkkmi  v.  JfidOMMi,  Id.  18M:  JEOMT 
▼.  if <dlclifi.S  Price.  611. 

(e)  muvM^  V.  Htmmrd,  8  Do»L  14a 

(X)  1  Barnard.  833. 

(yi  WiUlmma  ▼.  PtUh,  1  Doug.  1981 
Loft,  193,  &  C/  9  Barnard.  914. 


(r)  DtOeaimw.VAlsU,  1  B.lkP.381. 

(ai  ModMi  T.  LuliNam  1  Str.  6ia.  And 
lee  9  Saund.  107.  o-  9. 

(b)  OMUu  V.  Bubot,  1  Eap.  157.  See 
Bmimry  Unim  Cmmrdimn*  v.  DcMmm, 
08  Law  J..  N  S.,  397,  Q.  B.;  1  Dav.  * 
M.  99,  S.  C),  where  a  queatlon  arow  aod 
was  not  decided  as  to  the  neoeMhy  Cor  pro- 
dudngand  proving  the  agrenarotdedand 
on  in  order  to  reoover  woon  than  nominal 
damages.  And  see  OMfMr  ▼.  fiKA,  9 
Gale  a  D.  90ft ;  8  Q.  B.  91ft,  8,  a.  Stt- 
phm*  ▼.  Ml,  9  DowL  e»t  9  C.  A  M. 
710,  S.  C-  D9  Qmillm  ▼.  Vjh^tu  1  B.  a 
P.  368:  Shtfimd  v.  CkmUtr,  4  T.  R.973. 
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tiac  WCore  final  judgment  signed  (z)^  the  defendant  may  move     cmap.  v. 
theCoort  to  set  amde  the  execution  of  it,  or  anest  the  jadg-  ' 

pot,  <v,  if  in  vacation,  may  apply  to  a  judge  (a)  to  stay  the 
JQ^Boit  made,  to  enable  him  to  apply  to  the  Coart.  The 
Mff  or  other  officer  before  whom  the  writ  was  executed  may 
dio  pferent  the  mgning  of  judgment  immediately,  if  he  oerti^ 
mderhis  hand  apon  the  writ  tiiat  judgment  ou^ht  not  to  m 
fftd  till  defemdanft  shall  hare  had  an  opportumty  of  apply- 
tBfto  the  Coori  to  get  ihe  execution  of  the  writ  set  aside  (6). 
If  such  ofder  or  certificate  is  obtained  and  judgment  thereby 
peitDooed,  the  jadgment,  if  afterwards  obtained,  will  be  en- 
toM  of  record  as  ot  the  day  of  the  return  of  the  writ,  unless 
tk  Coart  otherwise  order  (e).  If  a  narty  be  unable  to  obtain 
a  Oder  or  certificate  as  above,  and  in  consequence  thereof 
ji^iaeot  be  signed  and  execution  issued,  the  Court  have 
pow,  onder  the  1  W.  4,  e,  7,  s.  4,  to  order  such  judgment  to 
w  nested  and  execation  to  be  stayed  or  set  aside,  or  to  enter 
n  mtat  of  judgment,  or  grant  a  new  writ  of  inquiry;  and 
tbmpoQthe  party  affected  by  such  execution  will  be  restored 
to  iH  that  he  may  hare  lost  thereby,  in  like  manner  as  upon 
the  rereoal  of  a  juc^ment  by  writ  ot  error  or  otherwise,  as  the 
C«i7t  nay  direct  (a).  After  the  execution  of  the  writ,  and  SumttioD 
jttigmeDt  and  execution  thereon,  the  Court  have  allowed  the  of  r^i^'S!^ 
^efiadaat  to  enter  a  suggestion  to  deprive  the  plaintiff  of  costs,  act. 
Badff  a  court  of  requests  act,  and  ordered  the  plaintiff  to  re- 
store the  amonnt  of  defendant's  costs,  at  the  same  time  restrain- 
iirthe  defendant  from  brinp;ing  anj^  action  (e). 

The  ^plication  to  set  aside  the  inquisition  and  have  a  new  Theappiics- 
ioqaiiy,  is  looked  upon  as  on  the  same  footing  as  an  applica-  ^J^^ 
tioD  for  a  new  trial.     As  to  the  causes  for  which  the  Court  will 
pant  a  new  trial  or  inquiry,  see  post.  Part  6,  ch.  2S6.    Upon 
ntorbgfor  a  new  inquiry,  &c.,  it  wiU  suffice  to  produce  the  un- 
^'duniff's  notes,  verified  by  affidavit  (/).    If  a  misdirection 

ithe  Aeriff  is  relied  on,  the  Court  can  hear,  from  counsel  in 
cnse,  a  statement  made  as  to  what  passed  at  the  trial  (g). 
Aaotkm  to  set  aside  an  inquiry  for  excess  in  the  damages  will 
^  he  granted,  unless  a  strong  case  be  made  out,  and  it  seems 
thai  it  will  not  be  granted  on  the  affidavits  of  the  parties,  un- 
icBooiToborated  by  others  (A). 

Where  the  Court,  upon  application,  ordered  a  new  inquiry,  cotuofiint 
<n  the  ground,  that,  as  to  part  of  the  dsmages  found,  there  was  *o<J»»*nr. 
BO  evidence  to  warrant  the  finding  of  the  jury;  the  defendant, 
howerer,  in  order  to  save  the  expense  of  a  second  inquiry, 
piid  the  pLuntiff  the  whole  of  his  demand ;  it  was  held,  not- 


W  D— ■»  ir.  Trmputit,  «  Wlh.  «78.  BoOty.  3  Dowl.  BOS:  9  C,  M.,  Ac  R.  S46, 

w)8ttl  W.4,e.7»s- 1*    Sceaformor  8.0:  G«dmn  v.  Uo^,4Dowll87 :  Skaw 

^  wniuiM  Ukd  ordar.  Chit.  Formt,  v.  Oat«$t  Id.  7S0:  Btmard  v.  Tum&r,  l 

^  as.  M.  Ac  W.  580:  Joknmm  t.  Veale,  7  Doml, 

•>  I  W.  4,  e.  7.  •.  1.    See  VoL  1,  p.  487. 

^  M  to  a  eeruflcate  Ux  tpecdy  «•-  (/)  Siephen*  w.  PeU,  2  DowL  689.  As  to 

?fiap  00  a  triaL    And  aee  form  of  eertl-  the  affldavlt,  Ac  oo  an  application  for  a 

■Me,  Ch^  Forma,  398.  new  trial,  or  when  a  trial  had  before  the 

fl  1  ^.  4,  e.  7*  >.  1-  •berlir,  tee  Vol.  1 .  p.  416.  Ac. 

Mteifafarv.iJUV,  5  M.A  W.600;  {g)  Jme»  v.  Ltwu,  8  Dowl.  14A,  per 

'D««LI«  CoSrktee,  J. 

1^  —  ▼. ,  1IS-,  No^.  1832.   See  (*)  Lathlmnf  v.  Bntwn,  10  Moore,  106. 

Hidi^.Iarlc,9M.  *  W.  383:  Bondv. 
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IVrit  of  Inquiry  tn  ordinary  duet. 


Part  il  thouffh  he  brings  forward  do  evidence  whatever  in  support  of 
his  cmim.  In  trespass,  or  any  other  action,  where  the  ounsge 
actually  sustained  by  the  plaintiff  is  the  measure  of  the  damagsi 
to  be  ^iven  by  the  jury,  if  the  plaintiff  do  not  prove  the  natue 
of  the  ii^ury,  and  the  amount  of  the  damage  sustained  by  him, 
the  jury  always  fj^ive  nominal  damages  merely;  and  in  such 
cases,  therefore,  it  is  expedient  to  prove  nearly  the  whole  cause 
of  action.  But  where  tlie  jury  are  to  imply  the  amount  of  the 
damages  from  the  nature  of  the  injury,  and  where  no  spedsl 
damage  could  be  proved,  unless  laid  in  the  declaration, — as,  ior 
instance,  in  an  action  of  slander,  or  the  like^ — there,  althou^ 
the  plaintiff  do  not  ofier  evidence,  yet  the  jury  may  give  such 
damages  as  the  circumstances  of  the  case  warrant,  and  which 
they  ma^  estimate  from  the  effect  the  slander  set  forth  on  the 
declaration  is  calculated  and  likely  to  have  had  on  the  diarac- 
ter  and  prospects  of  the  plaintiff  (r). 

The  jury  may  give  damages  in  the  nature  of  interest,  ofer 
and  above  the  value  of  the  goods  at  the  time  of  the  convenkm 
or  seizure,  in  an  action  of  trover  or  trespass  de  bonis  tupet- 
tixtii;  and  over  and  above  the  money  recoverable  in  an  actios 
on  a  policy  of  insurance  made  after  the  14th  of  August^ 
1833  («);  and  they  ought  to  assess  interest  in  the  same 


Intoeitas 
damagci. 


in  which  it  may  be  given  by  a  jury  at  NiH  Priu$  (t), 

iudfl 


Where  the  If  there  be  two  or  more  defendants  who  suffer  judgment  to 
Jj^^JgJJJ^  go  by  default,  the  inquest  cannot^  even  in  trespass,  sever  the 
damages  («);  but  where  there  is  judgment  by  default  against 
one  defendant,  and  judgment  upon  demnrrer  against  the  other, 
the  inquest  may  sever  the  damages,  because  the  defendants 
have  severed  in  their  pleading  (v). 
See  further  as  to  damages  on  a  verdict,  VoL  1,  p.  443. 

Betun  of.  Return  of  J] — CM  <U  ike  sheriff's  or  defwty  sheriff ''s  offUe^eX 
or  after  the  expiration  of  four  days  from  the  retum^de^ij/ihe  ts- 
^itry,  and  a  clerk  there  will  deliver  to  you  the  writ  and  the  sheriff i 
return  with  the  inquisition*  The  return  is  indorsed  on  the  writ 
The  inquisition  is  ingrossed  on  parchment,  and  signed  and 
sealed  in  the  name  of  the  sheriff  and  by  the  jurors  (v).  If  the 
sheriff  refuse  to  make  return,  the  Court  will  grant  a  rule  abso- 
lute, in  the  first  instance,  to  compel  him  to  make  it  (x).  The 
defendant  is  entitled  to  have  the  inquisition  filed;  ana  if  the 
plaintiff's  attorney  refuses  to  file  it  or  shew  it  to  the  defend- 
ant's attorney,  the  Court  will  compel  him  to  do  so,  and  to  pay 
the  costs  (y). 

sectfoe  aside      Setting  aside  Inquisition,  or  staging  Judgment,  S^eJ} — ^Within 
toqui»ruoo»    f^.,^  ^yg  ^^^j,  ^^  rotum-day  of  the  wri^  or,  it  seems,  at  snj 


(r)  Tirifp  t.  Thomiu,  3  B.  Se  C.  487;  & 
D.  &  R.  276.  «.  C. 

(«)  3  Se  4  W.  4.  c.  4S.  «.  Sa 

(() ▼.  BtfiMimit.  6  Taunt  34& 

See  3  4e  4  W.  4,  c.  42.  «.  38.    And 


ante^  448. 

(«)  Otukiw  V.  Oireftoitf,  1  Str.  48S;  onle, 
440. 

<e)  Ck^fHMH  V.  Haumt  8  Str.  1140;  but 


qtUBf.    See  VoL  1,0.449.450. 

VmO  See  a  form  or  the  wcrUrt  icttfn 
and  inqutoltion*  Chit.  Fonns,  SSL 

is)  Stoekdale  t.  ItoiMnl,  8  DowL  W* 
See  ante.  Vol. !,  p.  5ffl,&0b,ai  tooonpdl- 
inf  tbetbe'lirto  return  wrlta. 

Uf)  Towtuend  v.  Bmnu,  I  DcmltSh 
lC.ftM.176,S.C 
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tekfim  fiotl  jiM^^eoi  stgned  (x),  the  defrndant  may  move     cmat.  ▼. 

tlieCavt  to  set  aside  the  execution  of  it>  or  anrest  the  jadff- 

iMB^«r,if  in  Tacstion,  may  apply  to  a  jadge  (a)  to  stay  the 

jajpntmadey  to  enahle  him  to  apply  to  the  Coort.    The 

inff  trodia  officer  before  whom  the  writ  was  executed  may 

lb  prcfeDt  the  stgning  of  jodgment  immediately,  if  he  oerti^ 

oiff  bk  hand  upon  uie  writ  tiiat  judgment  ou^ht  not  to  be 

apd  tifl  defendant  shall  hare  had  an  opportumty  of  apply- 

ii^to  the  Court  to  get  the  execution  of  t&e  writ  set  aside  (6). 

If  flch  order  or  certlfieate  is  obtained  and  judgment  thereby 

fMtponed,  Uie  judgment,  if  afterwards  obtained,  will  be  en- 

toM  of  Roord  as  of  the  day  of  the  return  of  the  writ,  unless 

thi  Coirt  otherwise  order  (c).    If  a  pc^y  be  unable  to  obtain 

sa  orkr  or  certificate  as  above,  ana  in  consequence  thereof 

JB^SBat  be  signed  and  execution  issued,  the  Court  have 

fm^nder  the  1  W.  4,  e.  7,  «.  4,  to  order  such  judgment  to 

Knotod and  execution  to  be  stayed  or  set  aside,  or  to  enter 

fiamt  of  judgment,  or  grant  a  new  writ  of  inquiry;  and 

tliBraMithe  party  affected  by  such  executi<m  will  be  restored 

^ifltJiat  he  may  have  lost  thereby,  in  like  manner  as  up<m 

tiiei«?«aal  of  a  judfrment  by  writ  ot  error  or  otherwise,  as  the 

P^Bny  direct  (a).     After  the  execution  of  the  writ,  and  Stmitioo 

HpKot  and  execution  thereon,  the  Court  have  allowed  the  ^fr^,^^ 

wdantto  enter  a  suggestion  to  deprive  the  plaintiff  of  costs,  act. 

■afeacourt  of  requests  act,  and  ordered  the  plaintiff  to  re- 

ftefi  the  amount  of  ddSendant's  costs,  at  the  same  time  restrain- 

iitthe  defendant  from  brin^g  an^  action  (e). 

ileappHcation  to  set  aside  the  inquisition  and  have  a  new  Thftsppuca- 
i^^mij,  is  looked  upon  as  on  the  same  footine  as  an  applica-  ^SdJ!*9t!^ 
^  ror  a  new  trial.     As  to  the  causes  for  which  the  Court  will 
pKt  a  new  trial  or  inquiry,  see  |mm^.  Part  6,  ch,  26.    Upon 
■>0^for  a  new  inqninr,  &c.,  it  will  suffice  to  produce  the  un- 

i^a>4beriff's  notes,  veii^ed  by  affidavit  (/).  If  a  misdirection 
the  dieriff  is  relied  on,  the  Court  can  hear,  from  counsel  in 
cutt,  a  statement  made  as  to  what  passed  at  the  trial  (g). 
A  notion  to  set  aside  an  inquiry  for  excess  in  the  damages  will 
Boi  k  gnnted,  unkes  a  strong  case  be  made  out,  and  it  seems 
^U  will  not  be  granted  on  the  affidavits  of  the  parties,  un- 
"•  corroborated  by  others  (A). 

Where  the  Court,  upon  application,  ordered  a  new  inquiry,  Cosuofiint 
wthe  ttound,  that,  as  to  part  of  the  dnmages  found,  there  was  ^'^v^' 
jid  evidence  to  warrant  the  finding  of  the  jury;  the  defendant, 
liAvcTer,  in  order  to  save  the  expense  of  a  second  inquiry, 
piid  the  plaintiff  the  whole  of  his  demand ;  it  was  held,  not- 

<<I>Myv.7Vi9M0,fWils.378.  BoOty,  3  DowL  806:  2  C,  M.,  &  R.  M6. 

«ISk1  W.4,e.7,«.l.    Seeaformor  S.a:  dtdmnv.  Uo^.ADawlW:  Skaw 

^^aoataod  ar^et.  Chit.  Fonns>  v.  Oaim,  Id.  790:  Bemmtd  v.  TknMr.  1 

^>B*  M.  Ac  W.  580:  Joknmm  v.  Veal»,1  Oowl. 

*  »  W.  4,  e.  7.  t,  1.    See  VoL  1,  p.  487. 

S»  to  a  eRttfleMe  far  fpeedy  exe-  (/)  ai«pkm»  ▼.  PMT,  2  DowL  0S9.  As  to 

?y» M* trU.    And  Me  Corm  of  oertl-  the  affldavit,  dec.  oo  an  appUcatioo  for  a 

■**>  CteL  FofDSt  339.  new  trial,  or  when  a  trial  had  before  the 

» I W.  4,  c  7.  •.  1.                        •  »herMr,  tee  Vol.  I ,  p.  416,  Ac. 

fr!»'^V«' v.mer,  ft  M.  A  W.aOO;  {g)  Joiut  w,  Ltwta,  tf  Dowl.  14ft,  per 

7pwl.«»  Otlmidge,  J. 

M  —  V us,   y^^  igg^    S^  ^^^  Lothtmrp  v.  Brown,  10  Mooie,  106. 


JM)0  IVrit  o/Inqtdiy  in  ardina§y  Oiue$. 

Part  ii>     withstanding,  that  he  was  not  bound  to  pay  the 
costs  of  the  first  inquiry  (i). 


the 


AmendiiMnt  Am&ndment  oflnquiiitiany  S^e.'] — ^Defects  or  errors  in  a  writ 
Uoi^ft&^  of  inquiry  may  he  amended  by  the  award  of  it  on  the  roll  (i()« 
If  the  jury,  in  an  action  of  debt,  omit  the  formal  finding  of  da- 
mages which  entitles  the  plaintiflP  to  eotfi  de  inertmemio^  the 
Court  may  order  the  requisite  entry  to  be  made  on  the/wMtos  (/)• 
Where  the  writ  and  inquisition  were  lost,  the  Court  ordeved 
new  ones  to  be  made  out  according  to  the  sheriff's  notes,  and 
that  the  costs  before  taxed  should  be  indorsed  by  the  Mas- 
ter {m\  The  want  of  a  writ  of  inquiry,  however,  is  said  to  be 
uded  oy  the  statutes  of  jeo&ils  (n;. 


Final  judg- 
ment, &e. 


Final  Judammt^  S^J] — At  the  expiration  of  four  deum  /ram 
the  return  of  the  inquify,  (if  the  sheriff  has  not  certified  on  the 
writ  as  above  mentioned,  and  a  judge  has  not  ordered  the  stay- 
ing the  judgment  till  a  day  not  yet  arrived,  and  the  defendant 
has  not  moved  to  set  aside  the  inquisition  or  in  arrest  of  jn^- 
ment,  or  if  he  has  moved,  and  Uie  inquisition  be  not  set  aside 
nor  the  judgment  arrested),  get  your  costs  taxed  by  ame  of  the 
Mature  and  Jinal  judgment  signed  (o),  tu  upon  a  poaiUek^  amd 
you  may  then  sue  out  execution.  By  rule  of  H,  7*.,  2  tV»  4,  r.  67* 
*^  after  the  return  of  a  writ  of  inquiry,  judgment  majr  be  signed 
at  the  expiration  oi  four  days  trom  such  return  without  any 
rule  for  judgment.''  Where  the  dama^  assessed  bjr  the 
inquiry  do  not  exceed  20/.,  and  the  action  is  in  iigfMwjjsif, 
deot,  or  covenant,  the  costs  will  be  taxed  on  the  rednoea 
scale  (  p).  When  judgment  is  signed,  the  writ  and  retom  is 
filed  in  the  Master's  Office  as  if  it  were  Kpostea  (^).  As  to  the 
entry  of  the  judgment  on  the  roll  (r)  ana  for  other  mattexs  as 
to  judgments  in  general,  see  Vol.  l,/?.463. 
After  death  of  If  the  defendant  die  after  interlocutory  and  befi>re  final  judg- 
ment, and  the  interlocutory  judgment  oe  revived  aeainst  the 
executor,  &c.,  and  a  writ  of  inquiry  executed,  the  nnal  jnt%- 
ment  in  that  case  must  be  against  the  executor  or  administea- 
tor,  and  not  against  the  testator  or  intestate  («). 


deAaidant. 


£jc0catkMi* 


Execution,'] — The  execution  after  a  writ  of  inquiry  is  the 
same  as  in  ordinary  cases. 


(I)  ppreo' T.  Cbopgr,  3  DowL  S68. 

{k)  Johnson  v.  Touhnin,  4  East,  173: 
Qmdon  v.  Coulter,  Hardw.  314:  Huffhes  v. 
Alottm,  1  Str.  684:  iturihom  v.  ChithuO, 
Bamee.  15t  Pippott  v.  Hoam,  1  D.  4e  R. 
SSB.  See  as  to  the  ameodment  of  write 
of  trial  before  the  sherlfl;  VoL  1«  p.  41& 

(/)  Bote  V.  Hodgtltt,  1  Bfaig.  18S;  7 
If  oore,  00?t  S.  d 

(m)  fiiofi  V.  JSMofi,  2  Str.  1077* 


(n)  Dm  ▼.  Pftt.  S  Ld. 
Ualhnf  y  JomOnm,  9  Str.  878. 

(o)  Astowhenltiaoaoeiderad 
•ee  VoL  1,  p.  457> 

(p)  HMVI>e»v.Le^,3Soott,lS8. 
jNMtf.  pus,  ch.31. 

(v)  Townmtd  v.  Bmm,  1  DowL 

{r\  See  a  taim  of  cnti 
the  roll*  Chit.  Forma, 

(«)  SSaund.7S»n. 
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Sect.  2. 
Writ  of  Inquiry^  4^.  in  Debt  on  Bond. 


atiMf  •  t;  mmd  m  wkmi  Coam 

Proettdmgt  t/ter  Judgment  on 

iiiri— f.    Ami   rtcowerable, 

Dtmurrer    or   Nul   iiei  JU' 

B^wkmt  eaeeemiod,  904. 

eordf  907. 

Procftdk^i  t^NHi  l$$u€  joined f 

^mJmfi  t^Ur  Jwdgmemt  bp 

907. 

2)^M».904. 

Scire  faeiao  ofler^  906. 

Caoe»  nocesoary  jv.]— Before  the  8  4^  9  FT.  3,  c.  11,  in  what 
AipUntiffy  if  he  obtained  a  judgment  in  an  action  on  a  bond,  J|^  J^ 
noofeved  the  fall  penalty  of  the  bond  besides  costs  of  soit^ 
md  be  wms  also  entitled  to  take  ont  execution  for  the  whole 
vithoiU  amy  rc^^ard  to  the  damages  which  he  had  actually 
■Mfiiiud  by  the  breach  of  the  condition,  &C9  and  the  defendant 
odd  only  obtain  relief  against  this  by  application  to  a  court  of 
•WBly..  To  remedy  thb  it  was  enacted  by  that  act,  sect.  8,  that,  scat  t  ft  9 
*ai  all  actions  which  shall  be  commenced  or  prosecuted  in  ^'S^e.  11,  •. 
aar  of  his  Majesty's  courts  of  record,  upon  any  bond  or  bonds,  iq  aetkms  on 
sr'on  any  penal  sum,  for  non-performance  of  any  covenants  bond,  ^&, 
srsgreeaientsL  in  any  indenture,  4!^»  ^^  writing  contained,  the  SJ^isc^Sim! 
fkmtUr  or  plaintim  may  auign  as  manjr  breaches  as  he  or 
tbc^  afeusll  think  fit,  and  the  jury,  upon  trtcd  of  such  action  or 
aetioBa,  shall  and  may  assess  not  only  such  damages  and  costs 
^waaX,  as  hare  heretftfore  been  usually  done  in  such  cases,  but 
ab>  damages  for  such  of  the  said  breaches  so  to  be  assigned  as 
the  plaintiff  upon  the  trial  of  the  issue  shall  prore  to  have  been 
koken  (a);  and  that  the  like  judgment  shall  be  entered  on 
meh  verdict  as  heretofore  hath  been  usually  done  in  such  like 
actions.    And  if  judgment  shall  be  given  for  the  plaintifiF  on  onfudffiMnt 
a  demurrer,  or  by  confession  or  nihU  dicit^  the  plaintiflp  upon  J"  JjIJSiT*' 
the  roll  may  tuggest  as  many  breaches  of  the  covenants  and  Sc.         ' 
sgieements  as  he  shall  think  fit;  upon  which  shall  issue  a  writ  Brwchastobt 
to  the  shcsiff  of  that  county  where  the  action  shall  be  brought,  *"m**^^* 
to  summon  a  jury  to  appear  before  the  justices,  or  justi«*e  of  Writ  or  in- 
'-'    or  Niti  pAiu  [or  now,  in  cases  within  the  3  ^3^  4  fT.  4,  2Sl2iI  &?. 


bl  It  vonJd  MOB  tlmt  the  enactment  Jndginent  by  dtfliult  after  braachM  aa- 
ly  to  the  MgiMiiniint  of  damasas   tignra,  the  truth  of  the  brcadtet  would  be 


•a i— ttjbJNiad  op brawhf ■  — ttewerf,  but  cunfaHed;  and  ihat  a  writ  of  inquiry 
taiBoi  ptovMe  far  die  caM  or  a  judf-  would  therefore  be  merely  ti>  aM»ts  the 
■•KbvdaftMir  after  breaches  9ma!mi. 


bf  dqftadr  after  Uieathei  aM^nad.    damafea,  and  not  to   hiquire  taito  the 
■atkwoaJdprohAtybahald^that,  on   truth  of  Um  breaches 
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Paet  u. 


Payment  into 
court  of  da- 
mages after 
Judgment. 


Or  satlffac- 
tion  of  execu- 
tion. 


Judgment  to 
Ktaiia  for  fur- 
ther breacbca. 


Sdreftieku 
and  further 
proeeediogt 
on. 


Statute  com* 
poliory. 


To  what 


TFrit  o/Inqmry  m  Debt  on  Band. 

e.  42,  8,  16,  paH^  904,  before  the  sheriff]  of  that  county,  to 
inquire  of  the  truth  of  every  one  of  those  breaches,  and  to  assess 
the  damages  that  the  plaintiff  shall  have  sustained  thereby;  in 
which  wnt  it  shall  be  commanded  to  the  said  justices  or  justice 
of  assize  or  Niti  PriuSy  that  he  or  they  shall  make  return 
thereof  to  the  court  from  whence  the  same  shall  issue,  at  the 
time  in  such  writ  mentioned.  And  in  case  the  defendant  or 
defendants,  after  such  judgment  entered,  and  before  any  execu- 
tion executed,  shall  pajf  unto  the  court  where  the  action  shall 
be  brought,  to  the  use  of  the  plaintiff  or  plaintifiv,  or  his 
or  their  executors  or  administrators,  such  damages  so  to  be 
assessed  by  reason  of  all  or  any  of  the  breaches  of  such  cove- 
nants, together  with  the  costs  of  suit,  a  stay  of  execution  of  the 
said  judgment  shall  be  entered  upon  record ;  or  if,  by  reason 
of  any  execution  executed,  the  plaintiff  or  plaintiffs,  or  his  or 
their  executors  or  administrators,  shall  be  fully  paid  or  satis- 
fied all  such  damages  so  to  be  assessed,  together  with  his  or 
their  costs  of  suit,  and  all  reasonable  chaiges  and  expenses  for 
executing  the  said  execution, -the  bod^,  lands,  or  goods  of  the 
defendant  shall  be  thereupon  forthwith  discharged  fiom  the 
said  execution,  which  shaU  likewise  be  entered  upon  record. 
But  notwithstanding  in  each  case  such  judgment  shall  remain, 
continue,  and  be  as  ^ Jurther eecuHtyyio  answer  to  the  plaintiff 
or  plaintiffs,  and  his  or  their  executors  or  administrators,  sudi 
damages  as  shall  or  may  be  sustained  ior  further  breads  of  any 
covenant  or  covenants  in  the  same  indenture,  deed,  or  writtag 
contained ;  upon  which  the  plaintiff  or  plaintiffs  {b)  may  have 
a  scire  fadoM  upon  the  said  judgment  against  the  defendant^  or 
against  his  heir,  terre-tenant,  or  his  executors  or  administraton^ 
suggesting  other  breaches  of  the  said  covenants  or  agreements, 
and  to  summon  him  or  them  respectively  to  shew  cause  why 
execution  should  not  be  had  or  awarded  upon  the  aaid  judg- 
ment upon  which  there  shall  be  the  like  proceeding  as  was  in 
the  action  of  debt,  upon  the  said  bond  or  obligation  for  assess- 
ing of  damages  upon  trial  of  issues  joined  upon  such  breschea, 
or  inquiry  Uiereof  upon  a  writ  to  be  awarded  in  manner  as 
aforesaid ;  and  that,  upon  payment  or  satisfsction  in  mamier 
as  aforesaid  of  such  future  damages,  costs^  and  chaiges  as 
aforesaid,  all  further  proceedings  on  the  said  judgment  are 
again  to  be  stayed,  and  so  totie$  tptoties,  and  the  defendant,  hb 
body,  lands,  or  goods,  shall  be  dischaiged  out  of  execution,  as 
aforesaid." 

This  statute  of  8  ^  9  W,Q  was  made  in  favour  of  defaid- 
ants,  and  receives  a  liberal  construction.  It  has  bees  ooose- 
quently  ruled,  that  it  is  obligatory ;  and  although  it  enacts, 
tnat  tne  plaintiff  ''may"  assign,  '*may"  sugpnt,  &c^  jti 
the  word  ^  may  "  is  compulsory,  and  the  plaintiff  wmet  assm 
or  suggest  the  breaches,  otherwise  the  proceedings  will  be 
erroneous  (<;). 

The  statute  extends  to  actions  on  bonds,  &C.,  for  the  per- 


(6)  The  statute  doe*  not  mention  the 
executors  or  administrators  of  the  plain- 
tin ;  it  is  apprriiended,  however,  tnat  it 
extends  to  thera. 


fc)  HoHif  V.  nerm,  5  T.  R. 
▼.  AosMMtf,  Id.  538.  510:  IWfV  v.  BnMtf. 

9  Wils.  377 :  G^ewin  ▼.  CrswK  >  Cd*P- 
SSft 


In  Mto  OaMi  iMOMfoyy,  4^.  908 

of  eoirenaiits,  &C.,  whether  the  coreoani,  Sre.  he  con-    c«ap.     , 
toad  m  the  SBme  or  in  any  other  deed  or  writins^  (d).    It  gmm  it  ex- 
oteffih  to  bonds,  &e.  for  the  payment  of  money  by  instal-  t«M<** 
mast  (e),  for  the  payment  of  an  annuity  (/),  for  the  per- 
fenniDw  of  an  award  {^),  or  for  the  perfbrmanoe  of  any  other 
tftaht  aci»  excepting  for  the  payment  of  a  eam  of  money  in 
pm  at  a  eertain  ilToe^  aa  poihobU  bonds  (A),  and  excepting 
«tfcer  bonds  for  the  payment  of  monies,  which  are  provided  for 
\j^^  Amme^  e.  16,  s,  13  (t),  and  excepting  the  case  of  a  bail- 
md  {k)y  a  repleTin-bond  (/)>  the  bond  of  a  petitioning  credi- 
tir(a),  and  a  bond  for  replacing  stock  (a),  or  a  bond  tor  pay- 
meal  ^mon^  by  histahnents,  with  a  claufle  that  all  shall  be 
itt  ei  one  d^kolt  (o),  or  indeed  any  bond  where  the  damages 
to  be  MBcsDcd  by  the  jnry  would  he  calculated  to  meet  and 
m&if  iW  entire  condition  of  the  bond  (p).    It  extends  to 
vrkkB  mitraments  though  not  under  seal  (o).    Bat  it  is  con- 
iaed  to  aetioos  of  debt  (r).    A  warrant  ot  attorney  for  the 
ftymoA  of  money  by  instalments,  or  to  secure  the  payment 
flf  a  umnity,  ia  not  within  the  act  («),  and  this,  although  a 
ko^  be  also  giTen  (t).    The  Crown  is  not  bound  to  pursue 
thecomse  pointed  out  by  the  act  (a). 

Tile  defendant  is  accountable  only  to  the  extent  of  the  wbatunount 
prmfy  recovered ;  and  a  judge  at  chambers  may  order  proceed-  ***'******* 
^  to  be  st^ed  on  payment  of  the  penalty  and  costs  of  the 
icDQQ  (jt).  MoweTer,  in  an  action  on  a  judgment  recorered 
«B  a  bond,  though  it  be  a  foreini  judgment,  interest  may  be 
lecBTOied  in  danuiges  beyond  the  penalty  (jr).  Also,  when 
^penalty  is  contained  in  any  other  instrument  than  a  bond, 
tsB^es  mav  be  recovered  beyond  it,  for  the  plaintiff  has 
lii  option  either  to  sue  for  the  penalty  or  for  the  breach  of 


m  CkCw  ▼.  €WHm»  t  But.  884,  896  :    8mUh«gr,  Edmmmm,  3  East,  82.    In  this 
V.  Jtm^mga,  6  B.  ifc  C.  SflOi  8  D.  as    cue  the  6  0. 4,  c.  16, «.  16,  empowen  the 


B.  Ml,  a  c  hard  ChanoeUor  to  mscm  the  djuneaes. 

m  irSbuMr  ▼-  Surtftm,  6  EMt.  SflO;        in)  Smvite  t.  Jaekmm,  13  Price,  71a. 
llaiei.ClC  SL  a  See  Jfo^^  v.TNidM,       (e|  Jemot  t.  Thammt,  6  B  Ac  Ad.  40;  8 


tV.BL706.968:  VmmSmtdamT, ,  1    N.&M.663.  $.C 

aa  AM.  914.  (^)  See  SmUh  t.  BoMrf,  10  Btag.  183;  3 


Vi  Wmam  V.  Ga^mmg, 8  T.  R.  18&         M.  A  Scott.  M8..&  C 

6  Beet,  613  {  8       («)  Se^  Ikon  v.  Bnmd,  8  WUs.  377* 


sS.: 


&  C. :  HenftHry  v.  Oun*^  14       (r)  1  SaumC  58  h,  n. 
-^^kML  '  («)  Ow  ▼.  AMflarrf.  3  Tftunt.  74t  Jtifi- 

<M  1  Canp.  885,  n.:  Mwren  t.  Earl  (/  ner^len  t.  MuMm,  5  Taunt.  864:  Shaw  v. 
*^,  3  B.  &  C.  8S,  88 ;  3  D.  ft  R.  878,  Ltrd  IVercetter,  6  Btng.  380 ;  4  M.  ft  P. 
t.C  81.  &C.    And  Me  per  Littiedste,  J.,  6  a 

t4  Cto4n»  V.  HardMt  8  Moore,  820 :    a  Ad.  41. 


V.  BiMitf,  10  Biag.  131 ;  3M.  Ae Scott,       (f)  Autlmburpr.  Jforran,  8  Taunt.  195. 
i%ac  When  otherwise,  see  Hunt  v.  Jmrnkngt, 


im  Mm^t.  I^mmnt,  8  B.  a  P. 446L    5B.  ft  Crcs.  60O. 


wtty  a  bail-bond  and  fcplevhi-  («)  R.  ▼.  Ptto,  1  T.  ft  J.  171,  per  >f<0»- 

[  an  ootwithm  the  act  is  because  the  an^r.  C.  B. 

4  l«v  eaa  aflbrd  fehef  to  Uie  de-  (x)  BrwMeomfte  t.  SmrborMi^,  13  Law 

te  actioDS  oo  them,  without  his  J.,  N.  S.,  Q.  B..  847 :  Brmuptin  t.  Perrotf, 

Ikd  to  file  a  bOl  io  equity;  8  W.  BL  119U:  ITiAls  v.  CteHkMN.  6  T.  R. 

»»Qch  eases  do  not  fid]  within  308:  Sktur  t.  A«clsr,  8  Marsh.  887:  Omt- 

*ex«lawhiclipn)daeedibo  statute,  efe.  MflrsefSt.  JfoitiM  ▼.  ITarrm,  I  B.  ft  Aid. 

ftat  the  dsfrwdaiif  la  actions  on  bonds  481 ;  1  Saund.  58 b, 6th ed.    Thecaseof 

i>vttcpcricnBsaMeoreo«enants,aiidthe  Loiudais  v.  Okurcft  <8  T.  R.  388)  Is  over- 

M^aataat  ptaceed  for  vdkf  In  a  eourt  of  ruled  by  the  case  of  WUd^  v.  Cksrkmm 

'V'ty.  yMJ  subsequcfit  rairt- 

II  t  Saoad.  187*  n.  (8):  MUilsteM  r.  ty)  M^Cmrt  v.  OaaMn,  1  Eait,  436. 

2fBa,SV.ftSel.l3BkSeeiiote(e).aNl«,  And  lee  Onmf  t.  OtmX,  3  Sim.  341 :  J««d- 

7A  wine  ▼.  4fa«»,  Id.  189. 
^  8MA  V.  DnmOtmi,  7  T.  R.  300: 


904  Writ  of  Inqttwy  in  Dei4  en  Bond. 

Pabt  If.  the  contract  {z)»  But  where  the  penalty  \b  recovered,  as  sach, 
damages  are  never  given  (a),  unless  they  be  merely  nominal 
in  order  to  entitle  the  plaintiff  to  hb  costs  (b). 

Before  whom  Befort  whom  eofecuted,'] — The  statute  of  8  ^  9  W.  3,  so 
cuted7  ^^  ^^  ^  ^^  requires  the  writ  to  be  executed  before  the  justices, 
of  assize  or  Nisi  Prius^  is,  in  cases  where  breaches  are  tuggeaUd 
on  the  roll  after  a  jud^ent  for  the  plaintiff  on  demfmrrery  or 
by  confession  or  m/  d%c%^^  and  perhaps  in  all  cases  where  no 
issue  is  joined,  altered  by  the  statute  3  4"  4  fF.  4»  c.  42,  #.  16, 
which,  to  prevent  delay,  enacts  that  M  writs  issued  under  8  ^ 
9  W.  3,  ^'  shall,  nnUss  the  Court  where  such  action  is  pending^ 
or  a  ju^e  of  one  of  the  sttid  superior  Courts,  shaU  atkenoise 
order,  direct  the  sheriff  of  the  county  where  the  action  diall 
be  brought  to  summon  a  jury  to  appear  before  such  sheriff 
instead  of  the  justices  or  justice  of  assise  or  Nisi  Prins  of 
that  county,  to  inquire  of  the  truth  of  the  breaches  suggested, 
and  assess  the  damages  that  the  plaintiff  shall  have  sustained 
thereby,  and  shall  command  the  said  sheriff  to  make  return 
thereof  to  the  Court  from  whence  the  same  shall  issue  si  a 
day  certain,  in  term  or  in  v<teation,  in  such  writ  to  be  men- 
tioned ;  and  such  proceedings  shall  be  had  after  the  return  of 
such  writ  as  are  in  the  said  statute  in  that  behalf  mentioned, 
in  like  manner  as  if  such  writ  had  been  executed  before  a  jus- 
tice of  assise  or  Nisi  Prius"  It  has  been  said  that  this  k&ter 
act  does  not  extend  to  cases  where  the  plaintiff  om^tm  breadies 
of  the  condition  of  the  bond,  &c.  in  hb  declaration  or  repli* 
cation  (e) ;  but  this  seems  very  doubtftd,  and  the  better  oipinioo 
seems  to  be  that  it  does  (d).  Where  questions  of  diffi<mlty, 
either  in  law  or  evidence,  are  likely  to  arise,  the  Coart  or  a 
judge  vnU  order  the  writ  to  be  executed  before  the  Chief  Jus- 
tice in  a  town  case  or  a  judge  of  assize  in  a  country  case  («). 

Prooeedingt  Proceedings  after  Judament  fy  Default,'] — If  the  writ  of 
mmtftr^S-  *^<1^"T  *8  *®  ^  executed  before  the  sheriff,  enter  the  proceeding 
fault.  on  the  roll,  as  in  the  case  of  a  judgment  Iw  defauU  in  debt,  omtt- 

tina  these  words  in  the  judgment :  **  By  the  CJourt  here  adjudged 
and  with  his  assent ;  and  the  defendant  in  mercy,"  &c  TSm, 
in  a  new  partigraph,  suggest  the  breaches  for  whidiyou  seek  do' 
mafes;  and  in  the  same  paragraph  enter  an  auxurd  of  a  writ 
of  inquiry  (/}.  This  suggestion  of  breaches,  however,  would  be 
unnecessary  if  the  breaches  have  been  already  assigned  in  the  de- 
claration, and  which  is  now  generdUy  the  case,  make  a  copy  cf 
the  breaches,  when  thus  suggested,  and  serve  it  on  the  defenaant 
or  his  attorney  or  apent,  if  he  has  employed  one  in  the  action. 
Serve  also  the  notice  of  inquiry,  as  ante,  892,  to  inquire  of  the 

(•)  mMter  ▼.  TVlMiiMr,  1  Blaek.  »5 1       (tf)  Set  1  Smind.  88  g.  n.  (f),  6th  ed.*  by 
Harri»mf.f¥riglU,lliK§»U94S:Frm»elM    E.  V.  WIIUanM. 
▼.  PFUwn,  Ry.  ft  M.  105;  1  Saund.  89  b.         (e)  ArdMthap qfOmUerhm^ r. 


(«)  Hobvl  T.  JEMtMM,   10  Mod.  978.  «o«.  1  DowU  N.  8.,  S85 1  wli«»  tevevM 

AiidMel8sund..6thed.,58b»n.(e).  imnted  to  have  the craae  tried  betevtte 

(6)  In  HtfBm  T.  ifrdhy.  3  Car.  &  P.  18,  Chief  JusUee,  the  actloD  bebtfoan  ad- 
Lord  Tmtgrden,  C.  J., aDowed  U.  Ibr  the  mlnirtratiaDboiid.  Seeformof  ndebCUL 
dctaotionof  the  dcbtt  but  this  was  dkai^  Ponns^saS. 

)vedofby  the  oourt  hi  fttwucowfts  v.  (/)  See  the  fonns.  Chit.  PonDs.S38» 


13UwJ..N.S..Q.B.,M7.    394|SSaund.l87b,o.(«){lS«aid.0d. 
(e)  See  Tidd*s  Sup.  1898, 13ft. 


Procmiingt  ^^  Judgmmt  Ity  DefmUi.  905 

IriA  (f  tki  breads  mg^ated^  and  to  aneis  the  damoffet  (/).    cbap.  ▼. 

Timm^tatie  writ  cfimqmty  (ff)  as  directed  ante^  891,  to  he ~ 

mt^Uhretke  ekerif;  ddiver  U  to  the  sherifor  hie  depu^, 

tkw^  ikenwptm  mmmpmmi  thejwy^  amd  the  writ  will  60  er- 

ami  eeofHm^.    It  teeme  that  a  com  of  the  writ  should^  im 

Akme^hedehMredto  the  defemkmt  or  hie  attorney  or  a4fefU  (A). 

Ae  joBe  praeOee  as  to  attendima  by  counsel^  sApcmaino  wit' 

mmysed  the  mode  of  executing  the  writ  of  inqmry  in  oraimary 

tamyetmaUcedanie^9&6to9&R.wUl  apply  to  this  case.  It  may 

U  hat  obeenred,  that  the  defendant  cannot  plead  (t )  or  de- 

mf  j)  to  the  breaches  snegeeted. 

Wlwe  qoestioDs  of  dlffi<nilty  either  as  to  the  law  or  fiicts  ^-^^^^ 

nUk^  to  arise,  and  you  are  desirous  that  the  writ  shall  be  S^^IJIf^^ 

tMM  before  the  Chief  Justice  at  the  sittings  if  the  vemte  is 

kiiblfiddleeex  or  London,  or  before  a  judge  of  assize  if  the 

HMT  ii  laid  in  any  other  county,  you  should  obtain  leave  of  the 

Cisrtflrs  judge  for  tiiiat  purpose,  who  mav  grant  it  under  the 

P««cr  af  the  3  4^  4  fF.  4,c.  42,  «.  16,  already  noticed  ante^  904. 

JhepfUeaHonjhr  this  shoukl  be  made  as  directed  ante^  891, 892. 

Bam^  obtmrnei  amd  drawn  up  the  rule  as  there  directed^  enter 

tbtwroteeHmys  on  the  roHy  wtth  the  suggestion  af  the  breaeheSf 

miuaie  and  serve  a  copy  cf  such  breaches^  and  the  noUee  of 

ikkfrny^  as  directed  supra.     Then  sue  out  a  writ  of  inqmry^ 

^iinitedante,99lytobeeMcutedbeforethe  Chief  Justice  at  the 

filufif  or  the  judges  of  cusize  at  the  assises^  according  to  the     * 

MBfym  i0i4tdl  ^ke  venue  war  laid  (k^;  driver  it  with  the  rule 

tUbeAerijf  or  his  deputy^  who  will  thereupon  summon  a  jury^ 

ndeamex  the  panel  to  the  writ;  then  deliver  the  writ  andvanel 

^Ikmsoeiate,  Andy  lastfy,  you  must  wtake  out  a  copy  of  the  re- 

fsdm plain  paper  orparAmentyfor  the  C^ief  Justice  or  judges 

f^Mm,  ondlewse  it  with  the  marshal  when  you  enter  the  cause, 

wbeo  the  cauae  is  called  on,  the  inquest  is  taken  precisely  in 

thiaine  manner  as  a  cause  is  tried  at  Nisi  Prius. 

As  to  the  endence  on  executing  a  writ  of  inquiry  in  general,  Th«eirfci«iicc 
fneirtiL  896,  897.  The  plaintiff  need  not  prove  the  breaches 
tf  tky  have  been  assignea,  or  any  averments  contained  in  the 
^Bdiatioii  or  replication,  further  than  is  necessary  to  entitle 
kia  to  Uie  damages  sought  to  be  recovered,  the  same  as  on  a 
*iitof  inouiry  in  ordinary  cases.  But  he  must  prove  all  aver- 
^ttts  ana  breaches  (if  any)  that  have  been  suggested  in  the 
QMd  after  jadsment  (/).  In  an  action  on  a  bond  against  a 
■Bciy,  it  was  hefd,  that,  if  non-payment  by  the  principal,  after 
utiet  in  writing  required  by  the  condition,  be  averred  in  the 
Usotiim,  ana  the  defenwit  suffer  jud^ent  by  de£Eiult,  it 
i>Bet  neeeaary  to  give  evidence  of  the  notice,  because  the  aUe- 

eof  the  declaration  are  not  put  in  issue ;  though,  if  the 
be  suggested  in  the  record  under  the  statute  amr  judg- 

J/l  Sn  1  Samd.  IB  f.  eth  td.   S«e  C.  ft  M.  SPOi    Bat  Me  Pfomar  t.  Aow, 

Oil  fmam,  as.  5  Taont.  SBl. 

M8Md»ftjm,Chit.ronBs,337.S3&  (/)  1  Smind.  58  f.  d.  (r).  6th  ed. ;  IV«» 

il  OOMm  ▼.  WoJmtt,  13  Prk»,  ▼.  Jmmm,  ni.;  8  M.  ft  W.  646;  1  Dovl., 

^iKndl  MB.  S.C.  N.8..36,S.  C 

l^ltami.  BB  f,  etb  cd.     And  tee  (Xr)  SMtlMfomu. Chit.  Formt, 396, 337. 

^^^^    ^C^ttmhutM  ▼«  IUbmUm,l  (0  8m  1  Sftuod.  tt  s,  fith  ed. 
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meniy  it  would  be  otherwise  (m).  So,  on  the  ezecutiofn  of  Hm 
writ  of  inquiry  after  judgment  on  demurrer,  the  execution  o 
an  instrument,  which  the  defendant  has  stated  in  settins'  oai 
the  condition  of  the  bond  in  his  plea,  need  not  be  proved  (f») 
Where,  in  debt  on  bond  conditioned  for  the  perforxnanoe  o 
covenants  in  an  indenture,  &c.,  or  of  an  award,  jadg:fnent  u 
suifered  to  pass  by  default,  and  breaches  are  tnggeated^  th^ 

SlaintifiF  must  prove  the  condition  of  the  bond,  the  a^frard,  in- 
enture,  &c.,  as  well  as  the  breaches  suggested  (o).  He  mast 
also  prove  that  the  bond  mentioned  in  the  suggestion  and  pro- 
duced to  the  jury  is  that  on  which  the  action  is  brought  Xp)* 
The  defendant  cannot  oiler  evidence  in  excuse  for  the  non-per- 
formance of  the  condition  (^). 

The  3  <!^  4  W.^c.  42,  b.  1 8,  provides,  <'  that,  at  the  retnni 
of  any  such  writ  of  inquiry,  or  writ  for  the  trial  of  soch  isBoe 
or  issues  as  aforesaid,  eo9ti  shall  be  taxedy  judgwuent  siffned^  and 
exeaUion  issued  farthwithy  unless  the  sheriff  or  his  depntjr  be- 
fore whom  such  writ  of  inquiry  may  be  executed,  or  sach 
sheriff,  deputy,  or  judge  before  whom  such  trial  shall  be  had, 
shall  certij/y  under  am  nand{r)y  upon  such  writ,  that  jwdpmtttU 
ought  not  to  be  signed  until  the  d^endant  shall  have  hid  tm  op- 
portunity to  apply  to  the  Court  for  a  new  inquiry  or  ttrial^  or  a 
judoe  of  any  oi  the  said  courts  shall  think  fit  to  order  that 
juchment  or  execution  shall  he  stcq^ed  till  a  day  to  be  named  in 
sucn  order.'* 

If  the  inquiry  was  executed  before  the  sheriff,  the  jnguisitiot^ 
and  return  wiu  be  framed  (s)  and  procured  as  directod  <Miltt, 
898.  You  may  then  proceed  to  tax  your  cotts^  and  sign  jwdg- 
ment  as  you  would  upon  a  verdict  of  a  jury^  after  a  tri^U  bo" 
fore  the  sheriff^  on  a  cause  of  action  not  exceeding  20Ly  4MS  di- 
rected  ante^  Vol.  1,  p.  412,  413.  If  it  was  executed  before  the 
Chief  Justice  or  justices  of  assize,  the  associate  wiilpropanB  the 
inquisition^  and  have  it  sealed  with  the  seal  of  the  Cki^  •TmoHes 
or  justices  ofassisSy  and  annex  it  to  the  writ  of  inquiry  (#  )  •  You 
may  then  proceed  to  tax  your  costSy  and  si0i  judgment  or  wpam  a 
posteoy  as  directed  antCy  Vol.  1,  p,  460.  The  costs  may  be  ta3»l 
and  judgment  signed  immediately  after  the  inqueet  fonnd, 
even  on  the  same  day,  if  it  be  the  return-day,  but  not  before 
that  day  (t). 

The  remaining  proceedings  are  entered  upon  the  roll  thna  : — 
after  the  award  of  the  writ  of  inquiry,  make  an  entry  of  the 
return  of  it  and  of  the  inauisition ;  then  follows  the  judgment 
for  the  debt,  damages,  ana  costs,  as  in  the  usual  form  in  debt ; 
then  an  award  of  a  writ  of  execution  against  the  defendant's 
goods,  lands,  or  person  ;  and,  lastly,  if  the  writ  be  executed, 
follows  the  entry  of  the  sheriff's  return  to  the  writ  of  exeeo- 
tion,  and  of  an  acknowledgment  of  satisfaction  by  the  phdntiff 


(m)  BarwUe  v.  RimmU,  S  C.  ft  P.  608. 
And  see  ArOibUftcp  of  Cantmimn^  r,  Ro- 
tertaM,  ic.&M.esa 

(n)  Cbl»fw  ▼.  Rpbot,  1  Esp.  Rep.  157. 

(o)  1  Saund.  AS  d.  See  IfmiiiMM  t. 
suit,  9  Camp.  519:  Barttett  t.  Ptntltmd, 
IB.  ae  Ad.  704. 

(P)  UodgMmon  v.  Mandm,  S  Camp.  191. 

iq)  j&dibUhefufCatiimlntnf  ▼•  Robtrt- 


mm,lC.A  M.fl90. 

(r)  See  a  fbnn.  Chic  Ponna.  331 ;  bet 
liutead  of  the  woidf  '•  to  set  aaid^tlM  ex- 
ecution of  thewlthhi  tndt,**  amy,  **fiBra 
new  writ  of  inquiry." 
(«)  See  the  fonn.  Chit.  PornM,  33BI 
(t)  See  NiehoUt  t.  OWunftere,  9  DowL 
093;  1  C,  M.,  &  R.  ass,  &  C.<  <9Ur  ▼. 
Rtukworth,  9  D.  &  L.  41& 
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ai  to  ^  amoimt  leried  («)•    The  jndgmeo t  above  mentioned     cha».  v. 

mkaim  the  costs  of  the  inqoiryy  bat  not  the  damages  given 

l7&ffi^Best(x). 

!W  wnt  of  execotion  musty  of  coune,  ponue  the  judgment,  ponn  of  ex«- 
ad  k  for  the  penaltyy  nominal  damages,  and  coste,  with  ^t^oB- 
titecatySt  4L  per  centl,  from  the  day  on  which  judgment  was 
•tend,  9r  from  the  let  of  October,  1838,  if  judgment  was 
tiered  iMHfbre  that  day  (jf);  but  it  must  be  indorsed  to  levy 
fttj  tbe  damages  given  by  the  inquest  and  costs  of  increase, 
ad  ini»est  on  those  sums,  together  with  the  reasonable 
ekrges  and  expenses  of  executing  the  writ  (xr). 


.,_  after  Judgment  <m  Dewmrrer  or  nul  iiel  Record,']  prooMding* 

^Tbe  froceedtngs  after  the  judgment  are  the  same  as  when  ^^^^J^fj;. 
js^mcBi  b  allowed  to  pass  by  oefault.    The  judgment  is  en-  murm  or  nui 
tod  ii  the  same  manner  as  in  the  judgment  by  default  above  ^^  nnxt. 
WB&aed,  excepting,  of  course,  in  the  statement  of  the  judg- 
flHDt  iteelf  on  the  demurrer,  or  for  non- production  of  the  re- 
cord. 

PfKeedrngs  upon  Issue  joinedJ] — In  general  the  best  way  of  Proendinfi 
UiriBg  on  a  bond,  within  the  act,  is  to  set  forth  in  the  de-  jD^Sd!"*^ 
daidon  the  condition  of  the  bond,  and  assign  the  breaches 
tkmn.    The  issue  joined  in  this  case  is  made  up  and  delivered 
ad  tried  as  in  ordinary  cases,  without  a  special  vemre  (a). 

If  the  declaration  be  not  framed  in  this  wa^,  and  is  on  the 
kad  generally,  without  setting  out  tbe  condition,  and  the  de- 
Waot  plead  any  plea  which  made  it  necessary  at  common 
la  for  the  plaintiff  to  assign  a  breach  in  his  replication,  as, 
ir  instance,  general  performance  (6),  the  plaintiff  must  still 
SMyi  the  breach  in  his  replication,  with  tfus  difference,  that 
isv  ks  may  assign  several  breaches  under  the  statute,  whereas 
tt  common  law  he  could  assign  only  one  (c).  The  issue  in 
tikis  case  is  also  made  up,  and  deliverod  and  tried,  as  in  ordi- 
wy  cases,  without  a  speeual  venire  (d), 

U  to  such  a  declaration  the  detendant  plead  any  plea  on 
utieh  the  plaintiff  might  at  common  law  have  taken  an  issue 
ii^his  fsplieation,  without  assigning  a  breach  of  the  condition 
if  the  writ,  (i^  for  instance,  he  plead  non  est  faettm  (e),  or 
sa  ut  factum  and  that  the  bond  was  obtained  b v  fraud  and 
esvia  (/),  or  tbe  like),  the  plaintiff  should  still  take  such 
'-       and,  in  addition,  he  must  enter  a  dbtinct  and  separate 


■^  Che  ConM  of  tht  mtrT.  Chit.  dttd.   S«e  tlw  Ih.,  ■■  to  when  the  repU- 

^^3a^Stt;lSAiiad.fl8ct  SSmumL  cackm  may  eoodode  to  the countnr. 

Mr.  (e)  S  Saund.  187  b,  c :   Dt  Im  Rut  f, 

{K^  See  nmrnkim  t.  Brtmhfi,  3  B.  ft  P.  Steuwrf.S  N.R.  902:  JEMertQrv.  JadlrMM, 

•r.  ST.  ILMSt  T%mttw.Pmbtlm,l3  EuU  1: 

M  &e  1  a  3  Vkt.  e.  110,  e.  17.  tmd  the  VTebb  r.  Jmmm,  8  M.  Ac  W.  646.  6M :  1 

beffvTit  of  esKOtioB  framed  by  the  DowL,  N.  &,  36,  &  C    When  the  plee  to 

R.H.Vae.,  1830;  R.  if.  T.,  3  of  tpacifle  performance  of  e  speelfle  eoo- 

e$,  VoL  1,  SS&.  einkm,  the  x«|)UcatkM  need  not  aMlRn  a 

«M  1  Stand. »  KB.  1»    See  how  a  CO.  breach:  see  DarMiMrvT.  Sitflir.  6  Moore, 

a.  it  to  be  iodooed.  R.H.T.,3Vk!t.,  19B :  SmM  t.  Band.  U>  Blng.  13a{  3  M.  Ac 

mAmm^ytlL  I,  p.  536,  5tS, 604.  SroU.  iS8.  S.  C. 

m  ^to*iT.Kiiv«l  M.A  W.4f :  Mw.  id)  9e$tt  v.  Sftrifly.  4BlDg.  N.C  7Mt 

t^r.  flavUhw, S  Stvlu  381.  ft  Scott,  eSBi  6  DowK  714,  8.  C.  Fatkim 

#4  When  such  a  ^ca  will  euflBee,  aee  v.  Hmtpktkmm,  Qubt  ▼.  Kimg,  mtfnu 

SHftai  V.  Ummer,  14  Law  J„  N.  8.,  C.  P.  {e\  EOmng^  t.  Jmekmn,  8  T.  R.  SBS. 

ttblGeiB.afiSl.&CaBdoMeithcra  (/)  iioa0«srv.  ft%«r.SM.Ik8cl.«. 


906 

Part.  ii. 


ErideDoe. 


VadSct 
Judgment. 


Fonnofexe- 
cu^oo. 


Writ  of  Inquiry  in  Ddi  on  Bond, 

suggestion  of  breaches  tinder  the  statute :  he  cannot  incorpor- 
ate such  issue  and  such  suggestion  in  one  and  the  same  repli- 
cation {a\  In  this  case  the  issue  and  award  of  venire  muBt 
be  special  to  try  the  issue  or  issues,  and  assess  damages  on  the 
breaches  suggested  (A).  If  the  issue  in  this  case  hare  been 
already  delivered  without  the  suggestion,  a  judj^'s  order 
should  be  obtained  for  entering  a  sug^stion :  and  a  fresh  issae, 
including  the  suggestion,  should  be  aelivered  ^t ). 

The  evidence  upon  the  issues  joined,  whether  upon  an  as- 
signment of  breaches  or  otherwise,  is  the  same  as  in  ordinary 
cases.  If  the  breaches  be  suggested,  the  plaintiff  must  prove  the 
truth  of  them  and  the  damages.  The  defendant  cannot  ad- 
duce anything  in  evidence  in  excuse  for  the  breaches  {k). 

The  verdict  for  plaintiff  is  the  same  as  in  ordinary  cases; 
but  the  jury  must  also  assess  damages  for  the  breaches. 

The  judgment  for  plaintiff  is,  that  he  recover  the  debt,  and 
\s,  damages  for  the  detention  thereof,  together  with  40«.  costs 
and  the  costs  of  increase ;  the  latter,  of  course,  including  the 
costs  of  the  trial  (/). 

The  writ  of  execution  must  pursue  the  judgment ;  but  it 
must  be  indorsed  to  levy  only  the  damages  found  upon  the 
breaches,  the  costs  of  increase,  with  interest  on  those  sums 
at  4/.  per  cent,  from  the  day  of  entering  judgment,  or  from  1st 
October,  1838,  according  as  judgment  was  entered  before  or 
after  that  day  (si),  and  uie  expenses  of  the  execution,  as  men- 
tioned antey  WJ, 


fadas. 


Scire  Ufi\u  Scire  fociM  after,'] — If,  after  the  first  inquisition  or  trial,  the 
JJ^^IlJjj^  defendant  be  guilty  of  an^  further  breaches,  as  the  statute  says, 
that  in  such  a  case  the  judgment  already  signed  shall  remain 
as  a  security  to  the  plaintiff,  the  plaintiff,  in  order  to  obtain 
damages,  must  sue  out  a  scire  facias  on  the  judgment,  and 
thereupon  suggest  the  farther  oreaches  (n) ;  and  upon  the 
defendant  pleiMing  thereto  or  making  defiiult,  the  plaintiff 
must  proceed  in  the  manner  directed  by  the  statute.  We 
have  seen  (ante,  876)  that  this  scire  facias  is  not  necessary  on 
a  judgment  upon  a  warrant  of  attorney. 
Fonn  of  scire  The  scire  fadas  in  this  case  should  recite  the  whole  proceed- 
ings in  the  former  action,  or  at  least  so  much  of  them  as  to 
make  it  appear  that  the  judgment  is  warranted  by  the  statute ; 
and  it  must  then  suggest  the  further  breaches  (o).  Or,  if  the 
plaintiff  in  the  original  action  has  set  forth  only  some  of  the 
covenants,  and  he  nowvrish  to  recover  damages  mr  breaches  of 
others,  it  should  seem  that  he  ma^  now  state  these  latter  oo- 
venants  in  the  scire  facias^  and  assign  breaches  on  them  (p). 

Id.  49:  and  of  the  Jury  proeat  tberaon. 
Id.  74;  of  the  jMMtfws*  ladmient,  and  cai»- 
ctttioD  for  plaintiff;  Id.^.  106, 9tt. 

(Jlr)  i<MC0,9O5:  ArdMthoo  ^f  Camim^my 
▼.  RdberUon,  I  C.  &  M.  6S0. 

(/)  1  Saund.  58  bb  n.  See  the  tana. 
Chit.  Ponni,  S4a 

(m)  See  1  ae  2  Vict,  c  110,  s.  17. 

{n)  See  the  fDrni*,  ChiL  Fonns,  311: 

(o)  1  Saund.  58  e.  See  the  form,  CML 
Formi,  343. 

(p)  9  Saund.  187  b* 


(jr)  S  Saund.  187  e>  and  cases  afite,907, 
B.  (e). 

(A)  See  JBAerMy  v.  Jaduon,  8  T.  R. 
S55:  Quin  v.  King»  I  M.  Ac  W.  42i  Seott  ▼. 
Staler,  4  Ding.  N.  C.  7S4;  A  Soott,  fiOSl 
6  Dowl.  714,  S,  C. 

li]  Ethtney  v.  Jaekmm,  8  T.  R.  855. 
And  see  Hanbury  v.  Gvaie,  14  East,  401. 
See  the  form  of  the  issue,  where  the 
bleaches  are  assigned  in  the  pleadings, 
Chit.  Forms,  40;  and  of  the  Jury  process 
thereon.  Id.  74;  of  the  issue,  where  the 
breaches  are  not  assigned  In  the  pleadings, 
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K^ain^  can  be  snggeeted  as  a  breach  whicb  might  bare     ciakv. 
bta  ongmaU^  aarigna  or  suggested  as  a  breach  {q).  whai»^ 

iMRDoeeainffs  ufKm  this  setre/aetas  are  the  same  as  in  the  cmUmg^ 
oBpu  action;  Imt  it  is  not  nece»ary  that  there  ahoold  be  r>tod. 
«f  other  jodgniient  than  the  nsiial  one  in  tdre/aeiat^  namely,  ^^nSS^ 
a  ward  of  execution  (r).    If  the  plaintiff  obtain  a  jndg- 
Bot  bj  desalt,  he  mnst  iasne  a  writ  of  inquiry.    The  jndg- 
Beat  will  be  the  common  judgment  in  scire  /acuu, 

fk  plaintiff*  waa  always  entitled  to  costs  on  this  icirefacioif  comi. 
f*»  b^bre  the  3  4*  ^  ^  ^  c.  42,  #•  34,  whether  the  defendant 
pteaded  to  it  or  not,  notwithstanding  sect.  3  of  the  8^9  fT.  3, 
c  11,  gave  coats  in  suits  u^n  writs  of  scire  faeias  generally 
«idj  in  cases  where  the  plaintiff  obtained  an  award  of  execu- 
te tfter  plea  pleaded  or  demurrer  joined  (s). 

Tbe  execution  will  be  for  the  amount  of  tne  debt  and  costs,  v^f^t^i^, 
M  ihan  mentioned,  but  indorMd  to  levy  only  the  damages  as- 
Mnd,  the  costa  of  the  scire  facias,  interest  on  those  sums  {t\ 
and  the  reasonable  char^  and  expenses  of  executing  the  wnt 
vhn  allowed,  as  to  which  see  arUe^  907.  If  the  writ  of  execu- 
tioa  be  a  CO.  «a^  and  the  plaintiff  seek  to  obtain  interest  un- 
der I  ^  2  Viet.  €.  110,  it  should  be  stated  in  the  body  of  the 
vnt  of  execution  that  the  sheriff  is  to  leyy  interest  on  the 
isB^es  assessed  and  costs  taxed  in  that  behalf  at  the  rate  of 
4L  per  cent,  per  annum  firom  the  day  on  which  execution  was 
avuded,  unless  execution  was  awarded  before  the  Ist  October, 
1238,  and  in  that  case  from  that  day  («). 


« t Stand.  187  C,  B.  (f).  7tb  cd.:  Hir-  {»)  l±i  Bnok$  r.  BocA,  U  Eut»  B&f. 

*?..»■  iiMT,  It  Priee,  441.    And  Me  (f)  R.  H.  T.,  3rd  Viet.,  mM,  aas,  543. 

MrT.Jw|pMn,ISPiiee,71^.  (m)  1  AS  VlcUc  llO.i.  17>«K».  596. 
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RBFRRBKCK  TO  THB  MASTER. 

There  are  many  cases,  which  we  have  already  noticed,  <mU, 
886,  where  the  plaintiff,  instead  of  executing  a  writ  <^  inqviiy 
to  ascertain  the  amount  of  damages,  may  have  them  anesBed 
hy  the  Master  on  a  rule  for  that  purpose,  which  is  a  mnch 
less  expensive,  and  a  more  expeditious  course  of  proceeding: 
than  hy  writ  of  inquiry ;  and  in  cases  where  this  coane  of 
proceeding  can,  without  doubt,  be  adopted,  the  plaintiff 
should  not  execute  a  writ  of  inquiry,  for  the  costs  of  it  would 
not  be  allowed  him.  Where  the  roll  contained  an  award  of  a 
writ  of  inquiry,  and  afterwards  an  assessment  of  damages  by 
the  Court,  upon  a  writ  of  error  being  brought  for  this  cans^ 
it  was  urged,  on  the  authority  of  Blaekmore  v.  FUn^m^  (a)> 
that,  by  tne  award  of  the  writ  of  inquiry,  the  plaintiff  m. 
made  his  election  to  have  his  damages  asoertuned  by  a  jury, 
and  could  not  afterwards  retract,  and  have  his  damages  as- 
sessed bv  the  Court :  the  Court,  however,  affirmed  the  judg- 
ment (&)• 

Where  there  are  two  or  more  counts  in  the  declaration,  one 
of  which  is  for  a  cause  of  action  the  damages  upon  which  mar 
be  referred  to  the  Master,  and  Uie  others  not,  and  the  plaintiff 
has  obtained  interlocutory  judgment  upon  all,  if  he  has  sus- 
tained no  real  damages  upon  the  latter,  or  if  he  has,  but  is 
willing  to  abandon  his  claim  to  them,  his  course  is  to  enter  a 
remUtttw  damna  as  to  these,  and  obtain  a  rule  to  compute  as 
to  the  former  (c).  Such  rewtUtUmr  must  be  made  and  appear 
on  the  roll  to  have  been  entered  before  final  judgnioit 
Where  a  declaration  contained  a  count  on  a  pronussorr  note 
for  216/.  14r.,  and  also  counts  for  goods  sold,  &c.,  and  tne  de- 
fendant, after  the  declaration  was  delivered,  paid  the  plaintiff 
156/.  generally  on  account  of  the  cause,  leaving  a  balance  due 
leas  than  the  amount  of  the  note,  it  was  held  thai  the 
plaintiff  could  not  enter  a  rtmUtUur  damma,  nor  have  a  rule  to 
compute  on  the  note,  unleas  the  defendant  would  consent  to 
the  plaintiff  entering  a  noQe  prosequi  on  the  counts  for  goods 
sold,  &C.,  and  that  the  only  course  was  to  execute  an  in- 
quiry (e/).  If  there  be  several  ddiendants  who  have  suffered 
a  judgment  by  default,  though  separate  interlocutory  juds- 
ments  be  signed  against  each,  sUll  there  should  be  hot  one  rule 
to  compute,  and  tjie  application  for  such  rule  should  not  be 


317. 


<«)  7T.R.448.  _. 

(b)  CmM  V.  Hmmmtnktf^A  T»— t.  MS.  <«  J«m*  ▼.  SftW.  3  M.  *  W.  4SS;  < 

ic>  Fhmimg  v.  ijamgtm,  1  SCim.  aST.  DowL  SJ9,  S.  C    He  couU  not  enter* 

HmU  V.  Jrtwww,  S  Smith,  44.  Dmmm  vtmitmm    m  to  the  duoMB  em   tM 

V.  JMmm.  7  T.  R.  ^:  J«M»  V.  S^^.  C  MMatm    ftw  til*    anniU.   A^f  JlMflllt  B* 


f   amacs  for  the  foods,  ac 
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made  imtfl  Uie  last  of  the  judgments  is  si^ed  («)•    So^  if   ciap.  ti. 

tlwRbeseTenl  defendants  who  have  suffered  judgment  hjr  de- 

hsk,  tbere  must  be  but  one  writ  of  inquiry  (/). 

Tbe  rale  to  compute  may  be  obtained  even  where  the  bill  Where  biu 
or  aete  has  been  destroyed  (y),  or  lost  or  stolen  (A),  and  a  ***•'»  **^ 
cm  tf  it  only  can  be  produced. 

iW  application  for  the  rule  to  compute  cannot  be  made  Time  or  ap- 
be^  toe  judgment  is  signed  («)  ;  but  it  may  be  made  on  the  SSJ^** 
me  day  it  is  signed  (j\  or  at  any  time  afterwards.    Where, 
iwwner,  judgment  is  signed  upon  demurrer,  the  practice  is  not 
U>  iDOTe  i^A  role  to  compute  tul  the  following  day  ^i).  Where  After  death  of 
interioeatory  judgment  was  siened,  and  the  plaintiff  died  on  a  P*»*"'** 
^baeqiieiil  day  in  the  term,  the  0>urt  granted  a  rule  to  com- 
pete principal  and  interest  on  the  bill  on  which  the  action  was 

Wgirt(*). 

The  node  of  obt^ning  the  rule,  and  the  proceedings  as  to  it  How  mieob- 
'^t<mtmsy  is  thus  i—Mate  an  aMdavU  of  the  came  ofaUwny  SS?*°**^ 
<^tkt  mterloetUary  judgment  has  been  signed  (I),  Annex 
^4daxit  to  a  motion  paper ^  and  give  it  to  eounsely  or  in  the 
C'ManPkoito  a  sefyeant,  to  moveto  havethe  matter  referred  to 
^y  tie  Mastersy  and  the  Court  will  thereupon  grant  a  rule 
^-  Id  the  case  of  bills  of  exchange  and  promissory  notes, 
^uametion  of  course  (m).  Draw  up  ike  rule  with  one  of  the  Scnieeof 
•^«*rr,  md  serve  a  copy  of  it  on  the  defendants  attorney  or  ^^^^^ 
^^^  h  has  appeared  by  one  ;  or  on  the  defendant^  tf  he  has 
**  Waf«d^  or  if  he  has  appeared  in  person.  If  there  be 
^^^  d^endanis,  a  service  of  the  copy  of  the  rule  on  one  will 
f^(*h  The  original  rule  need  not  be  shewny  unless  sight 
^  ^  demanded  (o).  Where  the  service  is  to  be  made  on  the 
^^nniant,  and  not  on  his  attorney,  the  copy  should  be  served 
p^^*»uUy  on  the  defendant,  or  left  for  him  at  his  dwelling- 
^^  or  Qsoal  place  of  abode  (o),  on  a  person  whose  business 
'  is  to  deliver  messages  and  notices  to  him.  Therefore, 
^^^  upon  a  servant  of  the  defendant  at  hb  dwelling-house 
ll® Adeemed  sufficient  {q).  So  has  service  at  his  dwelling- 
w^^  on  a  person  sworn  to  be  part  of  his  family  (r)  ;  or  on  a 
P^^^  in  the  habit  of  receiving  messages  for  him  {s)  ;  or  on 


'  fVM  V.  PMfcr.  3  M.  &  Or.  756s  5  may  dewribe  the  defendant  by  InitiaU,  if 

'^K^.fitt^S.  C  he  MtlgnedtheMll.andliao  deKTibed 

^  z^**^  In  the  writ.    The  affidavit  In  tuch  e  case 

f  »«  ▼.  Oefaw*  3  DowL  98.  ahoold  shew  the  fimn  of  signature  to  the 

^  'I'Ma  V.  Um^Her,  3  M.  A  SeL  881t  bUL    {HUbert  v.  WWekf,  8  Dowl.  139). 
^T.  JMbu.  1  DotrU  N.  S.,  M2.    In       (m)  SeeHooni  t.  Htwtf,  C.  P..  M.  T., 

*  «<  of  yewMgiwii  T.  Lee,  (7  Dowl.  18»,  8  Jur.  24,  S.  C 

•OcCoenrcrued  to  decide  the  ituee-       (m)  Cte^cr  v.  SowlAoir,  3  M.  1^  W.  1S8 1 

us »  to  tbe  neee»itT  for  the  produc  AmM  ▼.  Swum,  7  M.  ft  W.  468.    And  nee 

^nt  Wt  U  to  tbe  HMter.    And  fee  Onmt  ▼.  Ston«fmm,  7  DowL  186:  r%ggina 

rrnT.IHaa',  1  DowL  4SU.  T.  Ward,  2  DowL  364j  2  C.  &   M.^24, 

'  VwwT.OMfeBM.eBtaale&S.SSl.  S.  a 

I  !^  '•  CarpeMm-,  3  M.  Ac  Sel.       (o)  R,  H..  2  W.  4,  r.  61.    See  BeloW 

^'  ^T"^  ^'  Chmmhtn,  6  B.  ft  AkL  v.  Pouitenep,  1  Chit  Rep.  466,  n. 
£JD.  ft  R.  411,  s.  C*   /hUMft  V.       (p)  See  per  Parke,  u,,  in  Brafuun  v. 

^**^  1  D.  ft  R.  444;  5  B.  A  Aid.  Sowper,  13  Law  J..  N.  S.,  Exch.,  40. 
i^^C.  See  0Dr*nT.Ckrte(r,3 Smith,       (9)  Thoma»^,  Li.  tUnUlagh,  5  Dowl. 

I  858. 

;  ^"ICTT.  OnMfi.  I  M. Ik  Selw. 2S9.         {r}  Weetkm  ▼.  Upman,  9  DowL  111: 

J^s«  the  forvi.  Chit.  Forms.    Ac-  Archer  ▼.  Bvam,  1  DowL,  N.  S.,  861. 

;  f*|N  t»  Bri^mt  V.  Jtmett  3  M.  ft  (where  the  service  was  on   defendant's 

UZ:  *  ^^*^  N.  S.,  190,  3.  C  this  sister):  Wmrm  v.  SmUh,  2  Dowl,  216. 

~^**K  w  not  necewary  to  obtain  the  (where  the  service  was  on  his  mother). 
71  ^  ^  C-  P-    The  affidavit  for  a      (»)  Afmitlf  v.  VofUm',  9  DowL  177. 
^^  i«  (ttspvtt  on  a  bOl  of  exehange 

vou  n,  p 
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pakt  11.  the  landlord,  or  a  servant  at  an  inn  in  which  the  defendant  i 
remdine  or  making  his  nsnal  place  of  abode  (u).  But  senrice  « 
the  landlady  of  the  house  where  defendant  lod^  will  not  sd 
fice  (as)  ;  nor  will  service  on  a  workman  on  the  aefendant's  pre 
mises  (y);  or  on  a  person  whom  deponent  **  believes"  to  be 
friend  of  the  defendant  staying  at  his  house,  and  authorized  t 
receive  messages  for  him  (z) ;  nor  will  service  on  a  clerk  o 
servant  at  the  countine-house,  place  of  bu&nneas,  or  warehous 
of  the  defendant,  for  he  may  not  go  there  for  some  Ume  (a] 
Service  by  leaving  it  in  the  apartments  in  which  the  defendan 
resided,  no  person  being  there  at  the  time  (&),  or  by  leaving  it  a 
defendant's  office,  in  which  there  is  a  letter-box,  over  which  i 
written  "  Letters  "  (c),  will  not  suffice.  But  the  service  in  ao; 
of  such  cases  will  suffice,  if  it  be  made  appear  by  affidavit  tbd 
the  rule  afterwards  came  to  defendant's  nand8(c{).  Serric 
at  a  house  where  the  defendant's  family  were  still  linB| 
though  he  himself  had  gone  away,  has  been  held  sufficient  (f) 
but  not  so  service  at  the  defendant's  late  residence,  where  it  i 
clear  he  has  ceased  to  reside  there  (/^.  Where  the  defendan 
cannot  be  found,  and  his  residence  is  unknown,  and  serric 
cannot  be  effected  after  diligent  efforts  made  for  that  pot 
pose,  the  Court,  upon  an  affidavit  satisfactorily  establiafdo{ 
such  efforts,  will  allow  a  copy  of  the  rule  to  be  stuck  up  il 
the  office,  and  grant  a  rule  to  shew  cause  why  the  serriei 
should  not  be  deemed  good,  to  be  served  in  the  same  maim6 
Shewing  as  the  former  rule  (^).  On  the  day  appointed  by  the  ruU  nii 
for  shewina  cause  against  it,  the  defendant  must  shew  came,  { 
he  can;  if  none  is  shewn,  the  Court,  on  an  aMdavit  of  the  ser 
vice  of  the  rule,  will  make  H  absolute  (h).  No  irregularity  h 
the  judgment  or  previous  to  the  judraient  can  be  shews  « 
cause  against  the  rule  ;  but  a  cross  nue  must  be  obtained  t| 
set  aside  the  judgment ;  and  pending  which  rule,  the  Conf 
will  enlarge  the  rule  to  refer  (t  1.  Nor  is  it  any  answer  to  thj 
rule,  that  the  defendant  has  filed  a  bill  in  equity  again^  iM 

(u)  Tude  V.  GorAr.  13  Law  J.,  N.  S..  S9,  to  that  eSbct.  it  was  hoMen  nfidesj 

Exch.;  GoMntr  ▼•  Bert,  333.    See  Bran-  IWarrm  v.  ThtttpmH,  S  DowL,  V.  ^ 

don  V.  AfuMfxif,  3  Dowl..  N.  S.,  825.  »4). 

(X)  SaMmrpr,  Sweetheart,  5  Doml  81.  (d)  Ckirke  v.  RoberU,  I  DowL,  N.S^ 

But  lee  LoiMt  Y.  Sealee,  2  DowL,  N.  S.,  778:  Ratmer  v.  Hedge*,  I  DowL.  N.& 

942.  863:  Jeetph  v.  aiwig  waw,  7  Jur.  Ttf*    _, 

iM)  Hiieheede  ▼.  Smith,  5  DowL  248.  <«)  A«ett  ▼.  HiU,  2  Dowl.  8B».  ^ 

iz)  Brandon  v.  Biwarde,  2  DowL,  N.  ste  Carew  v.  Wtnebm,  5  DowL  541 

S.,  225.    And  lee  Taster  t.  WMtunrth,  (f)  Blaekr.  Chup,  6 DowL  271:  ^ 

11  Law  J.,  N.  S.,  137.  Ezch.:  Menroe  v.  ten  t.  Shee,  8  DowL  32. 

Rmder,  1  DowL,  N.  S..  564.  Or)  NeUrnn  ▼.  Shea,  8  DowL  3?:  9M 

(a)  Roirkmd  v.  ViseteO^,  7  Seott.  N.  ▼.  Roberuon,   2  DowL  £68 :  Brem  r^ 

R..  429;  1  Dowl.  Ik  L.  767,  S.  C--  War-  StUtte,  1  M.  &  W.  «72:  Oibem  ».  W 

urick  T.  Baeen,  8  Scott,  N.  R.,  667:  '&-  Ranelagh,  7  Scott,  231.  wbeie  cbe  d» 

beteon  ▼.  Pheipe,  9  Law  J..  N.  S..  232,  ftlMlaiit  wat  abroad,  and  the  Krvieenl 

Exch.t  6  M .  A  W.  6261  8  DowL  77u,  allowed  to  be  made  on  his  ganal  st< 

&  C-  Jamee  v.  Weetdaie,  9  DowL  104:  totnles,  fte. 

Braham  t.  Sawper,  in  Law  J..  N.  S.,  40,  (*)  See  fonns.  Chit  Fonns,  317.  „ 

Exch.    Query,  if  it  would  suiBoe  if  It  (i)  Marrpatt  ▼.  WinJyMi, » Ckii.^ 

were  sworn  the  clerk's  business  was  to  119:  PsO  t.  Brown,  1  B.  ft  P.  SO:  <^ 

forward  messages  and  notices  to  hU  mas-  v.  Burtm,  2  H.  &  W.  ISft  I^>7/' 

ter:  see  Rowiand  v.  Flcstef^.  13  Law  OnwMArfcta*.  12  Law  J.,  N.  S^  A  B-.^ 

J.,  N.  S..  15.  C.  P.:  tOngy.  TemHnmm,  Keiig  v.  TilkboU,  8  DowL  136L   to  »g 

6  Jur.  980.  case,  there  belof  an  aiBdavft  tbst  tM 

(6)  CIWi/f!r»T.  GlBMr,  5DowL81.  Judgment  was   Irregular,  UtikM  *•* 

le)  Braham  t.  Summer,  1  Dowl.  St  L.  sUyed  the  prooeedings,  in  order  tnst  tM 

406:  IS  Law  J..  N.  S.,  40.  Bxeh^  8. C.  deAndant  mi^t  apply  to  set  wU>« 

where  the   rule  was  put  through  the  Judgment;  and  see  JfidriMSN  ▼.  'TfTl' 

door  of  thedMtmhers  ot  deliBBdanCs  at-  MTft  W.  136:  8  DofwL  ITn,  noa.  U^dSfi' 

uxntef,  then  bdng  a  printed  notke  there  lea  v.  Hm^ae,  per  Ferke,  B. 
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pluBtUT  for  an  aecoant  {i).    It  cannot  be  made  absolnte    chap.  ti. 

P«t&f  •  rule  niit,  wiUi  a  stay  of  proceedineSy  or  a  summons^ 

^itisitteodable(/),  to  set  aside  the  jnd^ent;  if  it  be, 

tbeCoBit  will  set  it  aside  (m).    Having  olfkHned  a  rule  abso-  Rui«ab«o- 

^{tl  inw  it  up  with  ene  ef  the  Matters^  serve  a  anw  of  it  !"*•»  *«• 

^ftfifatdanfsattomiy  or  agent,  or  onthe  defendant,  ifhehave 

f^iffwed  (o),  or  have  appeared  in  perwn,   A  leo,  at  the  time  of  Proowdinft 

Mtf  miM,  or  afterwatde,  eerve  an  appointment  by  the  Matter  '''"■*^- 

{^^it^iowecer,  generally  marked  on  the  copy  of  the  rule)  of  the 

^y^lmrwken  he  will  proceed  with  the  eomoutation;  andthe 

«nieemut  he  a  reatonable  time  before,  that  the  defendant  may 

^mopportnnity  to  attend  (p).    As  the  Master  usualfy  taxes 

^^endsigns  judgment  at  the  time  of  the  computation  on 

^  rimaee,  the  defendant  should  be  served  with  the  usual  notice 

¥^vSmded  taxation  of  costs,  one  day  or  more  before  the  taza^ 

^otn  ether  eases  {q).    At  the  time  appointed  for  the  compu- 

^<^  teh  Ae  rule  emsolute  and  ike  judgment  paper  to  one  cfthe 

^^tiertj  wko  will  thereupon  compute  the  sum  due  to  thepknrUiff 

f'pine^  and  interest,  tax  the  costs,  and  sign  final  ^udament 

<*  M  9riikary  cases.    The  Master  will  compute  what  is  aae  in 

atmne  way  as  a  jory  would  upon  a  writ  of  inquiry  (r),  ex- 

*pt  tfcat  no  evidence  can  be  received  by  him  vivd  voce,  with- 

^  B  f^V^Ks^  aathority  in  the  tule^i ).    The  defendant,  of 

^'^Bie,  wiO  not  be  let  in  to  shew  before  tne  Master  an^  matter 

'^^fa  ike  might  have  pleaded  as  a  defence  to  the  action.    As 

J*  iire  already  seen,  the  bill,  &c.  need  not  necessarily  be  pro- 

*»rf  before  the  Master  (0- 

,  is  Tiatkm,  the  nde  mav  be  obtained  by  application  to  a  How  rule  ob- 

Np  »l  chambers.    For  this  purpose,  take  out  a  summons  for  SSSJ,^  ^* 

^^miatU  to  shew  cause  why  it  should  not  be  referred  to  one  of 

^Mvtm  to  compute  principal  and  interest,  ^c.    Serve  a  copy 

"^  dtfaidan^s  attorn^  or  agent,  or  on  the  defendant,  if  he 

^Mteppe<ared,or  have  appeared  in  person.  The  service slumld 

^^the tame  way  as  the  service  of  a  rule  nisi  as  above  noticed, 

^tkifuwlajldavit  (above  noticed  )  of  the  cause  of  action,  and 

^^^locutory  judgment  has  been  sis^ied.  Attend  with  this  affi- 

j^^ort^judge  at  the  time  appomted  by  the  summons;  and, 

f^*emehtAewn,and,enan  aMdavit  of  service  of  the  summons 

^fkktijps  attorn^ s  attendance,  if  the  defendant  does  not 

*■•  tte  hearing,  the  judge  will  grant  his  fiat  for  the  rule  to 

^^•^    This  fiat  need  not  be  served;  but  act  a  motion  paper 

peile  comntd,  and,  up<m  the  production  of  this  and  the  fiat  to 

^9fike  Masters,  he  will  draw  up  the  rule.    The  subsequent 

"'B^cfiaii  will  be  the  same  as  above  directed. 


f'^^  *•*>'«<.  8  T.R-aMl  497'- Seaer*r.TH/ton,TiM,9theA,,SS0: 

Z/S!^  ^'  ^wflfc^-w,  9  Bowl.  W4.  HaeftfleU  t.  KmdaO.l  Chlu  Rm.  G3B: 

rL2«>  V.  Tatham,  8  Scott.  N.  R.,  ftom  which  It  would  leem  that  thii  no- 

**,'pM,m^a.C  tkvitnotiMoeiwrytaQ^B. 

2  A". *•  «*•  •WTke  of  nU«,  pott,  (9)  Po»e,  Part  5.  oh.  31. 

■J%*L  (r)Sce«*ile,80S. 

^Sm£^£Sil'  ^*'''*^»  ^  ^^^  <')  ^^  ^^  "'  ^''VmU*.  S  Ad.  St,  E. 

''*^Mirt.  I^lvmn,    4  Taunt.  {i)  Ant9,9Sn,9\l. 
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PART  III. 


PROCEEDINGS  IN  PARTICULAR  ACTIONS. 


CHAPTER  I. 


Sect.  !•  Proceedings  m  ^fectmeiU  i»  ordinary  Caees,  914 
063. 

2.  Proceedings  in  Ejectment  on  a  vacant  PossessU 

064^066. 

3.  Proceedings  in  Ejectmeni  ly  Landlord  for  Nos^pi 

mens  ofBent^  006  to  071. 
4*  Proceedings  in  Ifjeetment  by  Landlord^  tmder  Si 
1  G.  4,c.  87;  071  <o  078. 

5.  Proceedings  in  Elfedtnent  by  Landlord^  under  Stat. 

G.  4  4 1  W.4,c.  70,  ss.  36, 37;  078  to  980. 

6.  Action  for  mesne  Profits^  080. 


Sect.  1. 


PBooEEDnras  iir  -ancnsMsn  m  ordutabt  casbs. 


1.  Nature  qf  the  Action,  915. 

2.  2^  Utefaro/toii,  917. 

What,  917. 
Form  qf,  917. 
Notice  to  appeoTt  919. 
8.  Serviee  qf  Declaration,  921. 
When  to  be  made,  921. 
How  made,  921. 
In  ordinary  Cases,  on  T^enant 

or  his  W\fe,  923. 
On  Child  or  Servant,  and 

withProqfthatTenani  re* 

eeived  it  brfore  the  Term, 

924. 
WhereTenantresidesAbroad 

or  evades  Service,  926. 
ik  ease  qflmnacy,  928. 


3.  Service  qf  Dec 

In  ease  qf  Banimqpiey 
On  Parish,  929. 
On   Holdere  qf  m 

929. 
On    CorporaHonSf     JF|I 

Con^panies,  929.        1 

4.  The  Affidavii  qf  ServieeA 

5.  Judgment  againet  the  0i 

Bjector,  932.  1 

The  Motion  and  Rmm 

932.  1 

When  and  how  signed,, 
Bxecuiion  on,  935. 
When  set  aside,  9S5. 

6.  Appearance,     ConseniM 

and  Plea,  937. 


AWm  oftht  Atthn  pfSjetlmmi. 

8.  heidadairt  ai.tiMmft    wat. 


i^Iailmf,  Ml. 

(bHdit-rsfc  tf/br*  /mi* 

PM.,  Ire.,  944. 

Pmtkwitn^Prewtuf,Hi. 
SKwiltfirCott$.94i. 
»Ufmt  PncMrfrnf*.  M6. 
Ofwtf,  TTarmU  4^  Al- 
lm)r,947. 


Afiw,  ^e.,  MS. 
midi  Pitt,  948. 


9.  ne  Inut,  JVoHm  1/  TVuf, 
/«ry  Pnttu,  Nlii  Friui, 
fiwof  if,  9S0. 
10.  Pn>«M<fa^«((j|«7H^,9&l. 
U.  CuU,  9m: 

Wim  aUilUd  la,  9U. 
/fne  rttOMT*d,  9U. 
A  MM  1/  Dtmlh  q/*  Pm^ 

Aw,  9i6. 
ITAcK  erdeni  to  t*  paU 
tytAtrdPirwetu.iU. 


13.  Snvr.Til. 


15.  BMftMtoit,  962. 
K.  Beirt/»eim,  063. 


1.  JVotwn  ^d«  Action,  ^e. 


a  entitled  to  Und  haa  a  right  of  entrr,  he  i. 
noanner,  and  without  tuing  sach  violence  "' 


"Mwit  tnj  legal  formality  (a).     In  general,  however,  and  J^SouTi 
'^'omSIj  it  the  right  of  entry  m  fairly  ODUtwted,  it  ia  best  to  tka. 
(•wtd  oj  an  action  for  its  recovery. 

WlmcTer  the  right  of  entry  is  taken  away,  the  right  t«  re-  ajKtn 
nnrin  tn  action  of  ejectment  is  also  gone  ;  and  before  the  ^Ti 
■tgte  3  J;  4  ^.  4,  e.  27,  the  effect  ^  diseontinaance,  de-  .pKiac 
wtecMt,  &C.,  in  taking  away  the  right  of  entry,  made  it  'wy" 
■•Huy  in  aome  caste  for  the  party  entitled  to  resort  to  a  real 
■^■n.    Bnt  that  atatate  haa  abolished  all  modea  of  tolling  a 
'^  of  entry  (exceftt  by  lapse  of  time],  and  done  away  with 
w  ml  and  mixed  actioni,exceptwTit  of  right  of  dower,  dower, 
pw  ifedit,  and  ejectment,  which  latter  is  therefore  now  the 
°<>lj  KtiDn  for  the  specific  recovery  of  land.    An  action  for 
M  Uivering  paaaeaaion  may,  in  some  cases,  be  nuuntaioed. 


016 

Pakt  I  it. 

Actual  entry, 
or  notice, 
when  neces- 
sary before 
action. 


Notice  to 
quit 


Determin- 
ation of  te- 
nancy at  wilL 


Disclaimer 


J^eeCmaU  in  ordinary  Oatm. 

but  damages  only  (aad  not  the  land  itself)  can  be  reooTocd  'm 
that  form  of  action. 

An  actual  entry  upon  the  premises  sought  to  be  recoTered, 
or  a  claim  where  an  actual  entry  is  impracticable,  or  a  notice 
given  to  the  tenant  to  quit  at  the  end  or  his  period  of  tenaDCf, 
or  a  demand  of  posseflsion,  is  in  some  cases  necessary  before  &n 
action  of  ejectment  is  commenced.  An  actual  entiy  into  lands 
is  only  neoesaary  to  avoid  a  fine  with  proclamations  (6)»  sod 
in  the  case  of  vacant  possession  mentioned  in  the  next  aectkm; 
in  all  other  cases,  the  entry  being  confessed  according  to  the 
terms  of  the  consent-rule  is  deemed  sufficient.  The  entry,  to 
avoid  a  fine,  must  be  made  within  five  years  after  the  fine  has 
been  levied  and  the  proclamations  completed,  provided  the 
party  be  not  an  infant  or  a  married  woman,  or  insane,  or  bevond 
seas  at  the  time,  and  then  within  five  years  after  the  disability 
ceases  (c).  And,  by  4  ^  6  Anne^  c,  16,  s.  16,  no  entiy  or  claim 
shall  be  of  force  to  avoid  a  fine  with  proclamations  (or  be  suf- 
ficient within  the  21  Jac.  1,  c.  16,  the  statute  which  until  lately 
governed  the  period  of  limitations  in  ejectment)  unless  the  a^ 
tion  be  commenced  within  one  year  afterwards.  These  statntes 
are  never  pleaded  speciaHv  in  ejectment,  but  may  be  given  in 
evidence  under  the  f;eneral  issue. 

A  notice  to  quit  is,  in  general,  necessary  in  order  to  deter- 
mine a  tenancy  from  year  to  year.  The  notice  must  be  to  quit 
at  the  end  of  the  year  of  the  tenanc v,  and  must  be  gireii  at 
least  half  a  year  (182  days)  previously,  except  when  the  rent 
is  payable  on  the  usual  quarteriy  feast-days,  in  which  case  no- 
tice given  on  one,  to  quit  on  the  next  but  one,  is  sufficient  (i)' 
Where  the  letting  is  for  less  than  a  year,  the  time  of  notiee 
must  in  general  be  equal  to  the  period  of  the  letting  («),  vo^ 
being  the  general  usage.  But,  in  the  case  of  an  ordinary  weekly 
or  monthly  tenancy,  a  week's  or  month's  notice  to  quit  ia  not 
implied  as  part  of  the  contract,  unless  there  be  an  usage  r^ 
quiring  such  notice  (/)^  and  the  usage  must  be  proved. 
^  In  cases  of  tenancy  at  will,  the  will  must  be  aetermined  h^ 
either  the  landlord  or  tenant  before  action  brought  (^}.  Th» 
is  generally  effected  b v  a  demand  of  possession  on  the  part  of 
the  landlord,  and  the  demise  m^,  perhaps,  be  laid  immeaiatdy 
after  the  demand,  as  the  tenant  is  not  ae  jure  entitled  eren  to 
a  reasonable  time  for  taking  away  his  goods  (A). 

It  is  not  necessary  to  give  a  notice  to  quit,  or  to  make  a  de 


/b)  BerHngton    v.    ParkhurM^  2  Stra. 
1066;  Dm  CbmfMre  v.  IHefc*,  ^  T.  R.  498; 

I  Saund.  319  b,  Ac. :  Adams  on  I^t- 
nent*  Snd  ed.» di.  6:  Rote  on  Bvid.,  6th, 
ed.*  414.  Fines  have  been  abolMied,  and 
other  modes  of  assurance  substituted  for 
thero»  by  the  3  ft  4  W.  4,  c  74 :  but  the 
necessity  of  an  entry  to  avoid  fines  pre- 
viously commenced  must  stlU  be  kept  In 
mind,  especially  as  no  limit  of  time  has 
be^  prescribed  for  completing  them. 
See  Z>Md.  Blight  v.  FMl,  4  P.  &  D.  278; 

II  Ad.  6i  E.  842. 
(e)  4  H.  7.  c.  24. 

«l)  See  the  forms.  Chit.  Forms,  349. 
ia)  Dot  V.  HazeU,  I  E^.  94 :  Bot  Psa- 
€oek  T.  Rt^0fm,  6  £sp.  4  :  but  sae  HnffiU 


▼.  Armttttfod,  7  C.  dt  P.  56. 

(/)  HHiftttY.  AmUtttmi,7Ct?^ 
per  Parktt  B. 

(f )  2  BL  Com.  146,  dtc  Sm  9m]- 
Street.  4  Ner.  4l  M.  49.  See  whstsiDMBtt 
to  a  determination  of  a  tensncfstvA 
Ca  Litt.  ft5»  h.:  Doe  Bttmttt  t.  IWn^*? 
M.  dt  W.  2»  ;  9  M.  &  W.  613.  laewr : 
iMplmre  ▼.  M*Intoek^  1  Per.  Ik  P  S" 
And  see  further.  Roe.  EtR,  6tb  sl.«- 

(»)  Dm  t.  M*Kaeg,  10  B.  A  C-^ 
But,  genMe,  he  may  enter  to  i«2'* 
them  without  being  sul^jccttosasm 
of  trespass,  provided  he  stay*  m  wag" 
than  is  absolutely  neoessery  for  tbst  pu- 
poee,  and  does  not  disturb  tbelwdwn 

poHCiskm* 


7%»  ZlwIaratMA.  81' 

TMuA  ti  paaKnuou,  «•  above,  before  commencing  an  ution  of    cai*.  i. 
cjfldaoil,  if  Uie  tenant  has  diaclainiMl  the  title  of  the  land-  oDiaiiartt 

Tu  Court  will  exercise  an  equitable  jarisdictiou  over  the  Eigutuiiti 
fneKdlagi  in  an  action  of  ejectment,  which,  for  the  pnrpoeea  jj'i^Sn!"' 
rfjMiee  and  conTenience,  may  be  aaid  to  be  peculiarly  its  own 
aie*m(tj.    The  whole  proceeding  in  ejectment  is  foDOded,  it 


S.  Tie  ZftelaratioH. 
The  fint  proceeding  in  an  aeUon  of  ejectment  ia  the  service  Witt. 
OQtlMpenon  or  persons  in  actual  possession  of  the  premises 
sstcnatt,  or  claiming  an  interest  in  them,  of  a  declaration  at 
the  RDIef  a  nominal  plaintiff  against  a  nominal  defendant,called 
tbt''cataal  ejector;  the  declaration  stating  adamise  orseveral 
d^uan  of  the  premises  to  the  plaintiff,  from  the  party  or  par- 
fin  legally  intereeted,  and  for  whom  the  ejectment  is  Drought, 
sadsn  entry  of  the  plaintiff  and  an  ouster  by  the  defendant. 
And  to  this  declaration  ia  written  at  the  foot,  or  attached,  a 
■otitt  addremed  to  the  tenant  or  tenants  in  actual  possession 
&BB  the  nominal  defendant,  requiring  him  or  them  to  appear 
in  etort  to  the  ejectment  in  term  time,  and  to  be  made  defend- 
■Blsrdefnidants  instead  of  him.  This  declaration  and  notice 
SH  k  the  plftce  of  a  writ. 

Ans  qf-J — Mate  otU  a  irafi  of  tkt  declarction,  and  add  a  tanaiiL 
taketo  appear  at  the  bottom  of  it  (,ta).  If  there  be  anj/ dijkul^  in 
^^limg  tt,  or  doubt  at  to  aho  eiould  be  the  leuor  or  lestore  of 
ii  flaiiUiff,  get  it  draum  by  a  barritter  or  tpecial  pleader. 
Mut  at  aany  copiet  ae  there  are  lenanlt.  It  should  be  intitled  Tltuotosuii. 
bAc court  in  which  the  defendant  is  to  appear;  hot  where 
llw  declaration  was  not  intitled  in  any  court,  bat  the  notice 
nqaixed  the  tenant  to  appear  "  in  the  Common  Bench,"  the 
Csinllleld  the  defect  cured(n). 

The  mlea  of  X,  T.,  Z  W.i,  extend  only  to  personal  sctions,  c< 
HMMe&ced  by  the  process  prescribed  by  the  Uniformity  of '" 
FVsreaAct,2  H^i,c.39,  and  do  not  extend  to  ejectment  (o); 
tWrdbre  tbe  declaration  in  the  Exchequer  may  still,  and  usu- 
•tf  daea,  commence  bv  stating  the  plamtiff  to  be  the  Queen's 
debtor  (p),  thongh,  indeed,  suoii  statement  ia  unnecessary,  as  is 


dM  tl»  fao  mimtu  at  tbe  end  (o), 
Tha  dedAMtion  also  ia  usually  intitled  of  the 


previous  term,  Ttiwotw 


«,  Chib  Foniii,  »1. 
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Day  of  de- 
mise. 


pamt  in.  but  it  seems  that  it  b  not  absolutely  requisite  that  it  should  be 
intitled  of  a  term  or  of  a  particular  day  as  of  a  temiy  and  it  is 
sufficient  if  it  be  intitled  of  a  particular  day(r).  And  the 
omission  of  («),  or  a  mistake  in,  the  title  of  the  term  is  not,  in 
general,  material,  provided  the  notice  gives  the  tenant  sufficient 
notice  to  appear  (t) ;  and  if  both  the  day  and  term  be  stated 
correctly,  a  mistake  in  the  vear  is  of  no  consequence  (tc ).  Sven 
where  the  declaration  was  mtitled  of  "  Trinitv  Term,  9  Vict^" 
which  had  not  arrived,  and  the  notice  had  no  date,  bat  reqmied 
the  tenant  to  appear  in  **  next  Michaelmas  term,**  the  Court 
muted  a  rule  against  the  casual  elector  {v)^  '^^Y  would  not, 
however,  have  done  so,  had  not  the  notice  specified  correctly 
when  the  appearance  was  to  be  made  {x\  even  though  tlie 
mistake  were  explained  verbally  to  the  tenant  (y). 

The  da^  of  the  demise  should  be  laid  on  a  day  subsequent  to 
the  accruing  of  the  lessor's  title,  though  it  seems  it  may  be  laid 
on  that  day  {zy  It  may  be  laid  after  the  title  of  the  declara- 
tion. The  omission  of  the  year  in  the  date  is  no  ground  of  non- 
suit, nor,  it  seems,  for  arresting  the  judgment ;  the  defendant, 
in  case  of  such  an  omission,  irhe  consider  himself  prejudiced 
by  the  uncertainty  of  the  date,  should  apply  to  the  Court  or  a 
judge  to  compel  the  plaintiff  to  insert  the  year  of  it  (o). 

Tne  declaration,  as  in  other  cases,  should  have  a  venue  stated 
in  the  margin ;  a  mistake  in  it  b  immaterial,  if  the  county 
in  which  the  premises  are  situate  is  properly  stated  in    tike 

Sttiuuioaof   body  (6).    The  situation  of  the  premises  must  be  stated  (c); 

premiMs.  |^  seems,  however,  it  will  suffice  to  state  the  county,  and  that, 
though  usual,  the  parish  need  not  be  stated  (J) ;  and  if  the 
defendant  have  any  doubt  as  to  the  locality  of  the  premiaeSt 
he  may  by  a  jud^e  s  order  obtain  jparticulars  of  \i(e). 

The  rules  prombiting  the  use  of  several  counts  (ante,  VoL  1, 
/>.  197)  do  not,  perhaps,  extend  to  ejectments ;  but  a  vexatious 
number  of  counts  will  not  be  allowed,  and,  if  used,  may  be 
struck  out  after  an  appearance  entered  ^Y),  under  the  general 
power  of  the  Court  to  strike  out  superfluous  matter,  (  rW.  1, 
/>.  196) ;  and  where  the  declaration,  on  the  demise  of  the  church- 
wardens and  overseers  of  a  parish,  to  recover  parish  property 
contained  two  sets  of  counts,  one  specifying  the  names  of  the 


Venut. 


Superfluouf 
counts. 


(r)  D99  AOumn  t.  JIm.  1  Bing.  N.  C. 
863:  1  Scott,  106,  8.  d  Doe  Fiy  v.  Roe, 
8  Moo.  &  Soott,  370. 

(«)  Adami  on  EHect.,  2nd  ed.,  181; 
TUM,  9th  ed.,  1804. 

(f)  Doe  Gere  t.  Aoe,  S  Dow1.'5:  Oeoi- 
title  V.  Ranger,  8  Chit  Rep.  178:  Anon,, 
lb.:  Anon.,  Id.  173:  Doe  v.  Roe,  8  Dowl. 
186:  Doe  WiOt  t.  Roe,  5  DowL  380:  Doe 
Roane  t.  Am,  Id.  SOS:  Doe  Crook*  v.  Roe, 
6  Dowl.  184:  Doe  ChanneUy.  RoeJS  Dowl. 
67:  Doe  Brook  v.  Roe,  Id.  34?.  Doe  SmUk 
T.  Roe,  7  Soott,  N.  R.,  fiflO. 

(«)  Doe  Feoithere  t.  Am,  4  DowU  374. 

<•)  Doe  Qyd*  v.  Roe.  15  Law  J.,  N.  S.. 
ExoK:  Doe  Wofodmffe  v.  Am,  5  Scott, 
N.  R.,  8U0:  Doe  Oreen  v.  Am,  8  Scott, 
885:  Dee  Bawniitre  t.  Am,  18  M.  a  W. 
556:  Doe  Yeummne  ▼.  Am,  8  D.  a  L.  83t 
and  Dm  v.  Am,  8  Jur.  449.  The  notice 
operated  from  the  time  of  Mnioe. 

(«)  SeeDM  Gii^T.  Am,  7  DowL579:  Doe 
MmamK  ▼.  Am,  6  Jur.  1065:  Doe  Rogere 
▼.  Am,  8  DowL,  N.  S.,  308:  Dee  ritnemd 


▼.  Am,  9  Dowl.  43:  Dm  Ve 

Id.  131.    And  see  Doe  Oowkmd  v.  Jlee,  s 

DowL  973. 

(m)  Doe  Toam^'  Bae,  18  Lav  J.,  N. 
S.,  97*  Q'  B. 

(«)  See  Doe  Onam  v.  WeBe,  t  Per.  9t  D. 
396:  Doe  Dennett  t.  Long,  9  C.  *  P. 
7731 

(a)  Doe  Pareen  v.  Heather,  8  M.  ft  W. 
158t  1  DowL,  N.  S.,  84.  S.  C  Tbe  year 
cannot  be  inierted  by  the  Judse  at  thm 
tiial,&C   AndfeeMi»,yoLirB.aM. 

(6)  Dee  Ooedteln  v.  Am,  3  DowL  3SX 

(«)  Dee  T.  Bath,  8  N.  4e  M.  44A. 

(d)  See  Dm  T.  Otmntng,9t9,^  P.  980$ 
7  A.  &  B.  840,  8.  a  And  Ke  GeedfeMe  T. 
Walter,  4  Taunt.  871.  And  aee  Im>w  io 
deicribe  the  fnemltet  and  the  ettttatioa 
of  them  in  gcnenl,  9  ChiL  PI.,  Tih  ed., 
670,  n. 

(«)  SeejNM<,94a. 

(/)  Doe  WaUameem  r.  Rao,  U  Lav  J.. 
N.  8.,  Bxch.,  39.    And  tee  Dee  d. 


IF  Y.  Am,  IS  Law  J.,  N.  SL, 
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lafindiLds  and  the  other  not,  the  Court  ordered  one  of  them     ciap.  i. 
to  be  struck  oat  (g).    The  declaration  must  not  recite  the  ori- 


Ja]  writ,  as  it  BDrmeiiy  need  to  do,  in  proceedings  hy  origi- 
ns; and  if  it  does,  the  recital  will  not  he  allowed  in  costs  (X), 
dr  irfrndant  might  ohtain  an  order  for  striking  it  out.  In  ge- 
ml,  if  the  declaration  is  out  of  the  nsoal  form  and  improperij 
fiaaed,  so  as  to  prejudice  the  defendant,  he  maj  apply  to  the 
Comt  or  a  judge  to  compel  the  plaintiff  to  pnt  it  right. 

T%€  Notice  to  iippear,'} — ^The  notice  to  appear,  at  the  foot  of  Nodes  to  ap- 
tiie  telaxationy  should  be  directed  to  the  tenant  in  possession  P*"* 
l^  name,  or  to  all  the  tenants,  if  more  than  one ;  but  the  lat-  '>*>Ktian  ot 
ts,thoQgJi  usual,  is  not  absolutely  rec^uiate,  (unless,  perhaps, 
a  the  ease  of  joint  tenants  (t)  ) ;  and  it  may  be  directed  to  tne 
ia&vid^  tenant  who  is  served  {j).  In  general,  it  is  safest  and 
Iwat  to  insert  the  Christian  as  well  as  the  surname  of  the 
tonal,  where  it  can  be  ascertained  {k\  the  same  as  in  a  writ 
of  KBmoDS.   And  a  notice  directed  to  the  personal  represents* 
tins  of  a  deceased  tenant,  without  naming  them,  is  bad(Q. 
fist  a  rule  for  judgment  has  been  granted  against  the  casual 

ror,  although,  in  consequence  of  the  equivocation  of 
tenant's  wife,  the  notice  did  not  state  the  Christian 
MBe  (m) ;  and  the  same  where  the  notice  was  directed  to  B.  N., 
aad  nrred  on  R.  A.  N,,  it  being  sworn  that  he  was  the  person 
irtended,  and  there  being  no  reason  to  suppose  that  any  one  else 
vas  int«ided  (n) ;  and  in  another  case  a  rule  was  refused 
teaet  aside  the  service  of  the  declaration,  on  the  ground  that 
tte  notice  was  addressed  to  the  tenant  by  a  wrong  Christian 
ime  (o) ;  for  this  would  be,  in  effect,  allowing  a  plea  in 
Astement  in  ejectment,  which  was  never  allowed.  In  cases 
vheie  the  Christian  name  is  altogether  omitted,  or  the  Chris- 
lias  or  surname  mis-spelt,  the  party  serving  the  declaration 
hid  better  inform  the  tenant  served  that  he  is  the  party 
S»  whom  it  is  intended.  Service  of  one  of  two  tenants  in 
foanssion,  with  notice  directed  to  the  other,  is  not  good  (p).  It 
1%  however,  sufficient  if  each  tenant  be  riffhtly  named  in  his 
svn  notice ;  and  mistakes  in  the  names  ox  the  other  tenants 
«e  immaterial,  at  least  if  their  identity  be  sworn  to  (q). 
Where,  upon  a  motion  for  judgment  agamst  a  casual  ejector, 
it  speared  that,  at  the  time  of  serving  the  declaration  and 
aetwe,  the  name  of  the  tenant  in  possession  was  not  known, 
but  a  person  on  the  premises  came  forward,  and  said  that  he 


(l)  Am  LlMnikuiSo  ▼.  Rm,  4   DowL  Doe  v.  Am,  9  DowL  S89:  Doe  Smith  r. 

m.  Roe,  lb. 

Ifti  R.  IL,  S  W.  4,  r.  4.  (n)  Doe  Smart  v.  Am.  9  Dowl.  340. 

i4  Amt.  Bee,  lO  Moore»  498.  (o)  Doe  Staktlom  v.  Roe,  6  M.  &  SeL 

m  Bm  BHrtten  r.  Roe,  7  T.  R.  477:    MS.    And  ace  Dee t.  Aoe^  1  Chit. 


T.  Roe,  5  Moor,  73:  Dm  v.  Rep.  073,  where  the  Christian  name 

JlfeV SO.  a  J.  670:  DeeFfemr.  Am,  1  H.  abtterteled;  Doe  Smm  v.  Am,  6  Dowl, 

aw.  Aie  Dee  lM4^rd  t.  Am,  8  DowL  S89.  where  there  were  thirteen  tcnentt  In 

9k.  potMSiion,  and  the  Christian  naaea  of 

{ft;  £mt.  Am.  1  ChiL  Rep.  573  a:  Dm  two  of  them  were  omitted  in  all  the  no* 

%.  BiAMt,  Id.  91&  a;  Adanu  <m  Ejeet.,    tioet:  Doe v.  Am,  S  DowL  699:  Dm 

IM  ei»  SBt:  Dee  ▼.  Am,  I  Moore,  113:  VeOcee  t.  Am,  9  Dow).  BSJi  Doe  Froet  t. 

IT.  Jle^f  Chit.  Rep.  179:  Doe  Am,3DowLM3.  If  therebeanydoubcaa 

r,  7  Jar.  1016,  B.  C,  11  Nov.  to  the  name,  it  will  be  safer  to  inform 

the  tenant  at  the  time  of  serrice  that  he 

.    V.  Am,  1  Moore,  to  the  person  meanL 

jaSL  ,    ip)  Doe  »eUh  t.  Ase*  5  DowL  254. 

▼.  Am,  2  Dowl.  AI7.  (9)  DMtBNidkT.AM,6DowL68« 
▼.  Am,  6  Moore,  73: 

F  3 


020  J^fectmeiU  in  ordinmy  Oa$et. 

PAmriir.  was  the  tenant,  but  refused  to  give  his  name,  and  the  name  of 
the  original  lessee  was  then  filled  in,  and  the  tenant  was 
served,  the  Court  granted  a  rule  nisi  ( r).  The  notice  should  be 
addressed  to  the  tenant  in  actual  possession  or  claiming  the 
ri|^ht  to  immediate  possession,  and  not  to  a  mere  bailiff  or  re- 
ceiver, even  though  the  receiver  be  appointed  by  the  Court  of 
Chancery  («). 
At  whAt  time  If  the  venue  (which  is  always  local)  be  laid  in  London  or 
i»?5?l!llU^  Middlesex,  the  notice  should  require  the  tenant'ji  appearance 
^'^^-  in  the  court  on  the  fint  day  of  the  next  term,  or  withinthe 
first  four  days  of  the  next  term  (t).  If  the  venue  be  laid  in 
any  other  county,  the  notice  should  be  to  appear  in  the  next 
term  generally ;  and  this,  whether  such  term  be  issuable  or 
not  (ti).  A  notice  to  appear  "  in  due  time  *'  (v),  or  **  in  eight 
davs  of  St.  Hilary,"  instead  of  Hilary  Term  generally  (s), 
bbad.  Where  the  notice  was  dated  the  9th  of  May^  1896, 
and  required  an  appearance  '^next  Easter  Term,"  Q  which 
literally  meant  Easter,  ]8d7)»  a  rule  nisi  for  judgment  was 
granted  in  Trinity  Term,  1836  (y).  A  notice  to  appear  in 
"next  Hilary,"  without  saying  "Hilary  Term,"  has  been 
held  sufficient  (z)e  And,  in  general,  a  mistakke  in  thb  part  of  the 
notice  will  not  be  fatal,  where  the  tenant  cannot  reasonably 
have  been  misled  by  it.  In  an  ejectment,  not  against  a  tenant 
within  the  provisions  of  the  11  G.4Sfl  ^.  4,  c.  70,  ^.  36  (a), 
where  the  notice  required  the  tenant  to  appear  and  plead 
within  ten  days,  the  Court  refused  to  set  aside  a  judginent 
against  the  casual  ejector  for  irregularity,  the  declaration  and 
notice  having  been  served  before  the  term  (b). 
In  whjuoourt.  The  notice  should  require  the  tenant  to  appear  in  the  proper 
^^'  court.    Where  the  declaration  was  intitled  in  the  Common 

Pleas,  with  notice  to  appear  in  the  Excheauer,  Uie  latter  Coort 
refused  leave  to  si^n  judgment  agidnst  the  casual  ejector  (c). 
The  omission  of  the  words  "  wheresoever"  &c.,  in  the  notice 
In  an  ejectment  by  original,  is  not  material  (J).  A  notice 
omitting  to  state  the  consequence  of  not  appearing  is  defective; 
but  where  a  notice  was  so  defective,  a  rule  nisi  to  amend  and 
sig^  judgment  within  a  week  was  granted  («)• 
Dftt«>  Stc  The  notice. is,  in  general,  dated,  and  the  name  of  the  casual 

ejector  subscribed  ;  and  the  date  will,  as  we  have  seen,  some- 
times cure  a  defective  title  of  the  declaration  (/ ).  The  date, 
however,  is  not  material,  and  it  may  be  omitted  altogether  it 
the  declaration  is  properly  dated  as  of  the  preceding  term,  so 
that  the  tenant  may  thereby  discover  which  term  it  is  meant 
he  shall  appear  in ;  and  it  is  no  objection  to  the  notice  that 

(r)  Doe  Fttup^gmm  v.  Roe,  9  Dowl,,       («)  Poet,  978. 
N.  S..  072.  (6)  Anem,,  1  DovL  la    It  is  noc  stated 


(«)  See  OoodMMs  ▼.  BsAttto,  1  B.  ft  P.  in  the  report  at  thk  case  whoa  the 

985.  mises  were  situate.     If  sot  sitoale  te 

(f)  HoUUM  T.  Fteemm,  9  Str.  1041».  London  or  Middlesex,  it  wouU  seem  tUc 

(M)  See  R.  E.,  S  O.  4:  Ooe  Jaequee  t.  dedsion  would  not  apptv.    And  to  oor- 

Boe,  a  Scott  N.  R.,  SS.  rectness  appean  doubtful.     (See    Dm 

(V)  Doe  fbrteff  t.  Roe,  9  DowL  490:  lahemnod  v.  Roe,  9  Nev.  a  M.  476). 

Dmlthmrwocd  ▼.  Res,  9  Nev.  fir  1I.47S.  (e)  Dos  Kmwiee  t.  Aee.  1  D.  a  L.  5BS| 

(X)  Lae*fafMlT.  ilB(l«Bmi,8Moors,79.  19M.&W.MB.    And  see  Dos  Kaans  v. 


|«'l  i.miiwmi  ▼.  jjBwwNs,  o  mwvtw,  /».        is  m.,  ot  tv  .  «rw.     Aoa  see  UOS  Kemm  ▼. 

iM)  Doe  Wmtte  t.  Roe.i  DowL   149:    Roe,  9  Dowl.  999:  Dm  PMIdps  ▼.  Roe, 
Doe  Smmdsrv  v.  Roe,  1  DowL  a  L.  tffift.    1  D.  a  L.  915;  7  Scott.  N.  R..  mi. 


Butaee  Dee flsemaoiif  ▼.  Jtse,  1  DowL  a  {d}  Doe TTkomofv.  Roe.  2Chit.  17I. 

L.  345.  ^      «  .V     .   _  ie)  Dee  Darumtt  ▼.  Bee,  3  DowL  339. 

(s)  Doe  Dimond  ▼.  Roe.  9  DowL  309.  (/)  Jnte,  917, 919. 
And  see  Dot  T.  Rse,  1  C.  a  J.  390. 


Sanmet  ef  Hedarvlicm.  9£1 

it »  dated  of  a  day  mbMqneal  to  the  deliTeiy  of  the  da-     cba*.  i. 
dn^Mi  (ji).     Where  the  notice  waa  aubacribed  in  die  nauie 
rfiW  fTf"*'**^  iuBtead  of  the  cuiul  ejector,  the  miatake  was 
U  iaiiMt»ri*i  (A)  ;  and  perhjqis  the  total  omiadaa  of  either 
MM  iroiild  be  of  BO  coase^uence. 

When   the   declaratioD  waa  served  with  two  notices  an-  wtaBim 
tati,  one  reqnirioK  the  appearance  of  the  defendant,  and  the  ™y  *°~ 
hW  that  be  should  enter  into  rect^nizancea  on  hia  appear- 
aa,  tlw  !ntt«r  was  rejected  as  aurpliiBage  (t). 

3.  Strviee  of  Ztcclaralion. 
Whm  U  be  made.'] — It  waa  fonnerlr  nqatidtc  that  the  de-  nhatoiia 
dsatiaii  and  notice  should  be  mrred  before  the  «mo^  dig/  of  "*'*' 
*aa{t) ;  bat  now,  by  the  rule  of  T.  T.,  1  fV.  4,  "  declara- 
Umi  in  qectment  may  be  »er»ed  before  thejlrtt  day  of  any 
tarn,  ind  therenpou  tne  pluntiff  shall  be  entitled  to  judg- 
BMit^aiiiBt  the  carnal  ejector,  in  like  manner  as  npoa  de- 
eknlkina  served  before  the  naoign  or  firat  general  retnni* 
<'V'*(0-  '^'t'  serrioe  cannot  be  effected  on  any  of  the  days 
hdmen  Thaisday  neit  before  and  Wednesday  next  after 
EaMer-dsj  that  happen  to  fell  within  the  time  appointed  fot 
^er  Term,  aach  days  bein^  directed  by  1  W.  4,  e.  3,  t,  S, 
ta  he  deemed  part  of  the  term  (m).  The  eerriee  mast  not  ha 
■ade  on  a  Sunday ;  even  where  the  declaration  was  left  at  the 
kM«  of  the  tenant  in  pocncawon  on  Saturday,  and  received  by 
kin  on  the  next  day,  Sunday,  it  was  held,  that  thia  was  ser- 
vice of  pT«oe«  on  a  Sunday,  within  the  29  C.  2,  «.  7,  «■  0,  and 
™d(-f. 

flmp  tad^'} — After  tie  draft  ofihe  declaration  hat  beenpr*-  Stirie.,  bow 
fni,  mgrott  it  on  plain  paper;  mate  oj  mmty  a/pie»  of  it  at  """^ 
tkirt  ara  tenant*  in  poneuiim  of  the  pranieti  in  diipute^  and  let 
meofjibt  served  on  eaeh  tenant  before  thejirtt  dm/ <n  '' 
M :      »_  - »    *u^  . ._. . ;_-  lb  ^w__.ij   j^i:«. 


Ins.  In  general,  the  party  aerruiff  it  should  deliver  it  per- 
Maally  to  the  tenant  or  his  wife.  It  ia  not  neceasary  to  the 
tiUdity  of  the  service,  however,  that  the  tenant  or  nis  wife 


-ive  the  copy  of  the  declaration ;  it  is  BufBcient  if  it  be  ten- 
fa«d  to  him  or  her ;  after  which  it  may  be  left  for  them  at 
tte  place  where  the  tender  was  made  (o).  Where  the  penon 
MTing  the  decluation  began  to  read  and  explain  it  to  the 
tmnt,  but  before  he  could  deliver  it,  the  tenant  turned  him 
•vt  of  the  house,  and  he  then  thrust  tbe  declaration  under 
tbt  door,  it  was  held  sufficient  (p)  ;  but  in  a  similar  case, 
*hae  the  elerk,  instead  of  leaving  the  declaration,  brought  it 
away,  Parke,  J.,  granted  a  rule  niti  only  {q^.    And  where  the 
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Ejectment  in  ordinary  Casei. 


paet  hi.    person  serving  the  declaration  saw  the  tenant's  wife  on  tlie 


ExpUUninf 
the  tarvloe, 
Ac. 


Whoi  tenant 
an  attornej. 


premises,  and  she,  instantly  that  she  ascertained  hia  object,  ..-» 
into  the  house  and  closed  the  door ;  and  he  then  went  ta  tlie 
door,  read  aloud  the  notice,  explained  it,  and  afterwards  stuck 
a  copy  of  the  declaration  and  notice  on  the  door;  P€Ute8<m^  <J., 
granted  a  rule  nisi(r). 

In  serving  the  declaration^  the  notice  at  the  foot  of  it  skouUi  A0 
read  over^  or  at  least  the  ourport  o/it  should  le  signifiedy  andiAe 
nature  and  meaning  of  the  service  explained^  to  the  perwon  tmcm 
whom  it  is  served^  so  as  to  be  fuUv  tmderstoodfy  him  (s).  Lt  is 
not  sufficient  to  read  it  over  without  explaining  it  (t),  bu^  i^ 
seems  it  is  to  explain  it  without  reading  it  over  Tti) ;  it  is  more 

Snident  to  do  both.    Where  the  tenant  was  a  Welchmany  mod 
id  not  know  English,  and  the  person  who  served  him  did 
know  Welch,  hut  got  a  neighbour  to  explain  to  him  the  n  ' 
of  the  declaration  and  notice,  that  was  hdd  sufficient  (4:^. 
▼ice  before  the  first  day  of  term,  and  explanation  after  it,  -vrill 
not  suffice  ^).    If  the  tenant  or  his  wife,  &c.  refuse  to  listen 
to  the  reading  or  explanation,  or  prevent  it  by  turnings  oat»  or 
refuse  to  let  in,  the  person  endeavouring  to  effect  the  servioety 
he  ought  to  effect  it  as  well  as  he  can  under  the  circumstances; 
for  instance,  by  reading  and  explaining  the  notice  londlv  oat- 
mde  the  door,  and  putting  a  copy  of  the  declaration  under  it» 
and  by  posting  another  copy  on  some  conroicuous  part  of  ihm 
premises  (z).  Where  a  declmtion  was  tendered  to  tne  tenmnfs 
wife  in  her  shop,  upon  the  premises,  and  the  person  serving  it 
attempted  to  read  to  her  the  notice,  but  she  refused  to  hesr  it, 
and  left  the  ^op,  and  the  declaration  and  notice  were  thevs- 
npon  left  in  the  shop ;  the  Court  were  of  opinion  that  the  notice 
should  have  been  read  aloud  in  the  shop,  but  they  granted  s 
rule  to  shew  cause  why  this  should  not  oe  deemed  good 
vice  (a).    Where  the  tenant's  wife  prevented  the  person 
ing  it  from  giving  an  explanation  or  reading  it  over,  the  m 
was  held  sufficient  (b).    In  another  case,  when  the  attorn^, 
after  explaining  the  contents  of  the  declaration  to  the  tenant's 
wife,  was  proceeding  to  read  the  notice,  she  said  she  could  read 
it  herself,  and  ran  her  eye  over  it  as  if  she  had  read  it  ;  this 
was  held  to  be  sufficient  (c).    And  the  same,  where  the  tenant 
himsejf  read  it  over,  and  said  that  he  understood  it  (<f). 

It  is  not  necessary  to  give  the  above  explanationy  if  the 
tenant  in  possession  be  an  attorney  (e). 


(r)  Dot  Nmth  t.  JIm,  8  Dowl.  306. 

(«)  S«e  Doe  v.  Boo,  3  Jur.  94. 

(I)  Doo  rrade  v.  Roe,  6  DowL  51,  C.  P. 

(M)  Doe  V.  Roe,  I  Dowl.42B2  S  DowL  190. 
See  Doe  Doumee  t.  Roe,  4  Dowl.  066,  in 
which  ease,  on  an  affidavit  merely  stating 
that  the  tenant  "  appeared  to  be  ac- 
quainted with  the  intent  of  tlie  declar»- 
tloo,"  Paitemm,  J.,  Mid  that  the  depon- 
ent ought  to  have  shewn  that  he  had 
read  ^.ver  and  explained  the  notlcct  or,  at 
least,  ttiat  he  had  begun  todoso.and  was 

erevented  by  the  tenant  from  proceeding, 
ut  granted  a  rule  nioL  And  where  tM 
nature  and  object  of  the  declaration  were 
explained,  but  In  oontequenoe  of  the  te- 
nant's refusal  it  was  not  left  with  htm,  a 
rule  fiM  was  mated.  {Doe  Forteo  v. 
Roe,  9  DowL  45).  And  see  Doe  Maim  v. 
Rfoe,  11  M.  &  W.  77)'  Explanation  to  • 
Ibrsigner  by  an  interprater  not  upon  oath 
iisttffldaot.  (Doe  Protarf  ▼.  Ase*  8  DowL 


it 
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835). 

(e)  Doe  Prebert  v.  Roe,  S  Dowl. 
DoeOateUr.  Roe,  9  Dowl.  lOta. 

(y)  Dm  v.  Roe,  I  D.  di  R.  6631 

it)  See  Doe  Swtmmere  r.  Roe,  5  DowL 
AU :  Doe  Root  v.  Roe,  7  Scott.  846  : 
JfoiM  V.  Roe,  11  M.  &  W.  77  I  mad 
numerous  cases  referred  to  In  the 
Ingpam.  "  He  that  can  bear,  and 
hear,  does  hear.**  (Doe  Lnmmim  ▼. 
M.  &  W.  438:  Doe  RoberUr,  Aae, 
N.  R.,  833). 

(a)  Doe  Neoi  v.  Roe,  3  Wik.  MS. 

(ft)  Dm  Gopvws  ▼.  Roe,  3  DowLMI  t 
Naeh  v.  Roe,  8  Dowl.  3n&. 

(e)  Ooodrighi  d.  WmMUtgHn  ▼. 
out,  2  W.  BL  800.    And  sea  Dom  Jee 
Roe,  1  DowL  51& 

(d)  Doe  JoMot  V.  Roe,  1  DowL  51a. 

(e)  Dm  d.  PwtlMMi  V.  |^,  1  DowL. 
8^183;4Soott,N.R.,tt:  3  M.dfc 


S», 


N. 

a 


Wkire  different  mrts  of  tiie  premises  are  in  poflBesBioii  of  dif-     cvAr.  i . 

fent  tenuita,  eacn  of  them  must  be  serred  with  a  copy  of  wbareMmi 

^  MaiBtioii,  otherwise  you  can  only  obtain  a  rule  for  toaata. 

jiipKBt  against  the  easaal  ejector  as  agunst  those  actually 

«Bnd  (/).     Where  premises  were  let  on  lease  by  A.  to  B., 

wi  B. underlet  them  to  sereral  persons — ^in  ejectment  by  A.  it 

VM  Ifedd,  that  the  declaration  should  hare  been  served  on  all 

ittoiiitB  in  pceaeasion  (y);  otherwise  only  such  part  of  th« 

fRBoes  as  were  occupied  by  the  tenants  actually  served  couJc. 

WReorered  in  the  action.    But  where  the  premises  consisted 

if  seferal  cottages,  and  the  tenants  of  all  of  which,  except  one, 

U  been  duly  aerred,  as  to  which  it  appeared  that  there  was  no 

«ae  w  it,  and  that  a  copy  of  the  notice  and  declaration  had 

bna  dBzed  on  the  door ;  a  rule  nttt  for  judgment  against  the 

ond  ejector  was  granted  (A).    And  a  service  of  the  declara- 

te  ce  one  of  two  or  more  /otiil  temmtg  in  possession  is  good 

smesoo  all,  if  the  notice  to  appear  be  aadreesed  to  all  (t). 

Vktv  ene  of  two  ioint  tenants  is  dead,  and  the  service  is  on 

fhft  sarvivor,  the  mle  forjudgment  will  be  ^nted  as  against 

tkenrvivor  only  (j).     Where  the  tenants  in  possession  were 

tfcne  aaters,  not  joint  tenants,  service  of  declaration  on  two  on 

^pvnniaes,  and  a  copy  left  for  the  third,  vnth  the  usual  ex- 

ftoation,  was  held  sufficient  for  a  rule  itift  (k).    Service  on 

tbaeting  partner  of  a  firm  in  possession  of  the  premises  is 


;  partner 


ArvsQf  m  ordittary  Casei  on  the  Tenant  or  his  WifeJ] — The  ^^  '"«'- 
Wmrtion  diould  regularly  be  served  on  the  tenant  himself  or  onlSSowt 
Uiwife  (fliV     On  the  former  it  may  be  served  anywhere  (a),  orhitwUii. 
c«B  ^iroad  (o).    On  the  latter,  either  on  the  premises  or  at 
dv  husband'a  house  or  place  of  business  (/>) ;  or,  it  seems,  any- 
else,  provided  she  be  living  with  her  husband  at  the 
(f ) :  but  in  all  other  cases  it  must  be  served  upon  the 
Service  on  the  wife  on  the  premises  has  been  held 

Aw*  1  Chit.  Rep.  tute,  in  foch  •  case  as  Uiit,  that  tha  da- 

A**,  3  Uoara,  07»  s   pooant  belierci  sudi  rapnoMiitatioD  to  be 

8  DowL SB.  trua.  (Dm  Qrmmgt^,  Rot*  1  Do»L,  N.  8., 

w,  Ctek,  4  B  4i   974 1  Dm  Brmmmr  v.  Am,  8  DowL  130. 

And  me  Doe  aimmom  v.  Am,  1  Chit  Rap. 

Am,  8  Scott,  IM:    SS8:  DmSm<At.  Am,  1  Doirl.614:  Dm 

a  M.  ft  W.  i79.     But    PmmpkUan  v.  Am.  1  DowL,  N.  8.,  186. 

▼.  Coak,  4  B.  a   Saa  toniu  of  aflkUvit  of  tanrioa.  Chit. 

T.  Am,  1  DowL    Fonna). 

(M)  TIdd,  inOt  SSalloo,9S:  Wright 

Am,  10  Moora,    d.  Bafk^  ▼.  Wnmg,  9  Chit.  I8& 

'  ▼.  Am.  1  Chit.       (•)  Dm  DmtUl  v.  Wmin0^»  7  DowL 

Am,  1  B  ft  p.   404;  8  Lew  J.,  N.  S.,  Exch..^. 

Am,  9  DowL  418 :       (p)  Dm  GrvKf  v.  Am,  6  DowL  456:  Dm 

6  Dowl.  991.    Tha    Lord  aenOMamptcn  y.  Am,  I  Hodcet,  94: 

ahoald  ahew  them  to    Doe  Morkmd  t.  Aayttw,  6  T.  R.  765:  Dne 

Bmd^m  y.  Am,  9  B.  ft  P.  U.    And  Me 
T.  Aae.  5  DowL  404.       Wgld  t.  Wrong,  9  D.  ft   R.  84  :  Dm 
▼.Aac4Dowt86t  IH.    Bowfiott  v.  Am.  7  I>owl.  463. 

if)  Dee  Brim  ▼.  Am,  9  C.  ft  J.  909; 
▼.  Jtea,  9  DowL  10991  1  DowL  319,  W.a:  Doe  Mingap  t.  Am, 
V.  Til  mmutf  9  W.  BL  6  Dowl.  189:  Dm  WingfleUr,  Am,  1 
▼.  Am,  9  Wik  9631  In  DowL  €83 :  Doe  BmiOott  t.  Am,  7  Dowl. 
▼.  mm,  {A  Moo.  ft  P.  11),  the  489  :  Dm  Bath  {Maniuia  t^f)  r.  Roe,  7 
—  e  womep  who  lepieaantad  DowL  699,  where  ttrriee  on  tha  wife 
havtftebe Ike  raaantli  wite,  and  It  wa»  **  near  the  premiMft"  was  held  suffldMit 
WImScImL  TheaAdavHnpoawhlrh  for  a  rule  mM  for  lodgment,  the  rule 
^■otfoBteJndgDMBtiacMMleihoold   fiM  to  be  lenred  on  the  huibaad. 
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Part  hi. 


Service  OD 
child,  servant, 
die,  with 
uroof  that 
tenant  re- 
ceived it  be- 
fore term. 


SerriotOB 
servant,  Sit- 
when  sutt-. 
dent  for  a 
ruleiiM. 


in  ordintuy  Ckues* 

sufficient,  eyen  where  the  husband  had  left  the  kingdom  an 
settled  abroad  (r). 

The  modes  of  service  which  may  be  adopted,  where  r^guli 
service  on  the  tenant  or  his  wife  cannot  be  eflPected,  will  noi 
be  considered  in  the  following  order  : — 

Service  <m  Child,  Servant,  Sfc^  tnth  Proof  ikai  Tenant  ream 
J)eclar{Ui(m  before  TermJ} — Service  on  a  child  or  servant,  < 
other  person  than  the  tenant  or  his  wife,  will  not  in  genen 
suffice.  Even  service  on  the  tenant's  attorney  (^),  or  a  reoei? c 
apiK>inted  by  the  Court  of  Chancery,  to  manage  an  estate  fo 
an  infant,  is  by  itself  insufficient  (t).  If,  however,  the  tenao 
or  his  wife  be  not  at  home,  and  the  declaration  be  served  on  hi 
child  (u)  or  servant,  or,  as  it  seems,  on  any  other  person  (x] 
and  it  afterwards  appear,  from  the  acknowledgment  of  tli 
tenant  (j),  or  his  attorney  (xr),  or  ^m  other  sufficient  evi 
dence  (a),  that  the  tenant  received  the  declaration  before  thi 
first  (6)  day  of  the  term,  the  service  will  be  deemed  sufficient(c) 
The  wife's  acknowledgment  in  such  a  case  will  not,  in  general 
suffice  (d).  An  acknowledgment  made  within  the  term  of  i 
receipt  before  the  term,  is  sufficient  (e).  But  unless  it  ^>peaii 
from  the  acknowledgment,  or  otherwise,  that  the  declaratioi 
was  received  before  the  term,  not  even  a  rule  mei  will  U 
granted  (f).  Service  on  a  clerk  of  the  tenant,  (an  attorney) 
who,  in  his  absence,  accepted  service  thereof  for  nim,  has  bee< 
held  sufficient  (g). 

Also,  where  service  has  been  efiPected  on  a  servant,  child,  &c. 
on  the  premises,  if  only  a  reasonable  probability  of  the  dedsn 
tion  having  come  to  the  tenant's  hands  before  the  first  day  <k 
term  is  made  out,  a  rule  nisi  for  judgment  wiU  be  grante<] 
Thus,  where  the  declaration  was  served  on  the  son  of  the  tenant 
on  the  premises,  of  which  the  tenant  was  immediately  after* 
wards  informed,  when  he  said,  *'  Then  I  have  no  time  t« 
lose ;"  Pattesony  J.,  granted  a  rule  niH  for  judgment  (k).   So, 


(r)  Doe  V.  Rm,  1  D.  ft  R.  514. 

(«)  Doe  d.  CoMn»  v.  Rm,  1  Dowl.61S. 

m  GcoeMtle  d.  Kobertt  v.  Badtkte,  I  a 
ftP.SSSw 

(M)  SeeDMJ9m«rM«»v.  Rtff.SDowl.TaS. 

(X)  Doe  Harris  v.  Roe,  2  Dowl.  607* 

(y)  Doe  Hambrook  v.  Aoe,  14  Bast,  441 : 
Doe  Agar  v.  Roe,  6  Dowl.  624:  Doe  UorrU 
▼.  Roe,  1  Dowl.,  N.  S.,  704. 

(8)  Doe  Terereil  v.  Snee,  2  Du  Sr  R.  5 ; 
jtnon.,  2  Chit  Rpp.  187.  And  see  Doe  v. 
Roe,  2D.&B.A2:  Jetmy  d.  MUU  v.  CuUe, 
1  Scott,  52 :  Doe  Otbbard  v.  Roe,  9  DowL 
844;  3  Srott.  N.  R..  363.  &  C 

{a)  See  Doe  Baton  v.  Roe,  7  Scott.  194. 

(6)  Before  the  rule  of  T.  T..  I  W.  4, 
•nto,  921.  it  wu  necessary  that  the  ao- 
knowledgmentxhould  be,  tnat  he  received 
it  before  the  etMMen  day.  See  Dwf  v.  Aoe, 

5  B.  «c  C.  764  :  Doe  fVarrem  v.  Rfie,  8  D. 

6  R.  342:  Doe  Hambrook  v.  Roe,  14  East. 
441:  Doe  HaUew  v.  Roe,  1  ChiL  Rep.  100. 

(c)  See  Goodtitfe  v.  Thruelout,  Barnes, 
183  :  Smith  v.  Hunt,  1  H.  Bl.  644.  See 
form  of  aflSdavit  of  service  in  such  a  ease, 
ChiL  Forms,  355. 

(d)  Goodtitle  V.  BadtUle,  1  B.  &  P.  384: 
Doe  Jamee  v.  Stoiiftfon,  1  Chit.  Rep.  181{ 


SB.ftAld.371.&C.*  DmBitiH^'^ 

1  Dowl.  312 :  Doe  Wilmm  v.  SM*.  3  U- 
379.  But  see  Doe  V.  Aee.  2  D.  ft  K.  % 
whidi  case,  howev«,  seems  to  fc***^"* 
decided  on  Mime  Implied  aecncy  of  tM 
tenant's  dau^tcr :  it  was  encd  •>»»' 
elftct  in  Doe  FMe*  v.  Rm,  (ft  OowL9^ 
and,  as  it  would  be  unjust  to  «U»*  ^ 
tenant  to  be  pr^diced,  evtn  bf  »«* 
sertions  of  third  persons.  It  $«ea»t»9n 
to  call  upon  Mm  to  rebut  thtir  m^^' 
ledgments.    See  also  Dw  TWfar  ▼•  JM 

2  DowL 77«;  4  Moo.  iiSo.l»,8.C 
(e)  Doe  Smith  ▼.  Roe,  4  DowL  20:  D« 

Durmnt  v.  Roe,  SSoott,  450:  D^M*f 
v.  Roe,  2  Scoit,  N.  R..  448;  2  Maa.*0; 
294,  S.C.  But  seeDoe&eifcvr.Aw.i 
Man.&G.84a  ,  ^  .^ 

(/)  Doe  Finch  v.  Aoe.  5  Dowl-  »'•  g* 
Brittieba$tk  v.  Roe,  4  Moo.  *  Sc.  »«• 
See  Doe  Jfowtattv.  Aee,  2  A.  &  ••  f^' 

4  Nev.  Ac  M.5&3,  «.C:  DkHm*'-**' 

5  Scott.  N.  R..  174  :  JDse  GiH^  ▼•  «* 
9  Dowl.  aw.  «    «  w  R 

ig)  Doe  Goumr  ▼.  Ree.  6  Seott.N.*'- 
41:  2  Dowl .  N.  S.,  983.  &  C      .  „  . 

(h)  Doe  BrieltfieU  ▼.  Res.  1  Do«L  '''^ 
270. 


vknthtaetriee  was  effie^ed  on  a  servant  of  tLd  tenant  in  po6-     ckap.i. 

Knn^  <m  the  premiaM,  and  the  day  after  the  eemmenoement 

iltosthe  tenant  conamted  that  the  eervice  should  be  suffi- 
vmL,  ttd  at  tlia  time  the  tenant  had  the  deolaretion  and  no* 
tict  b  hk  handa»  bat  he  had  not  admitted  that  the  P^P^n  had 
McM  him  before  term,  a  similar  rale  was  granted  (t).  So, 
■nice  of  the  declaration  on  a  son  of  the  tenant  in  possession, 
vbaid  that  his  &ther  was  na^de  to  attend  to  bnsinessy  oou- 

Kwith  a  subsequent  admission  by  the  wife  of  the  tenant  that 
ad  rseeived  it,  has  been  held  safficient  to  grant  a  rule  Am 
caffiag  OB  the  tenant  to  shew  cause  why  it  should  not  be  a  good 
soriee  CO*  ^>  aerviee  on  the  daughter  of  the  tenant,  on  the 
pteaboy  with  an  acknowledgment  by  the  wife,  before  the 
term,  that  the  declaration  had  come  to  the  hands  of  her  bus- 
bsBJ, his  been  held  sufBcient  for  a  rule  aijt  for  judgment  {Jk), 
Sekassnrioe  on  the  tenant's  mother-in-law,  who  lived  with 
hia,  i^on  iha  preuMses,  eoupled  with  an  admission  by  hb  wife 
ade  « the  day  befere  term,  that  the  declaration  and  notice 
W  b»n  deliTered  to  her  (/).  So  has  service  on  the  son  of 
tfe  teaaat  in  poaseesion,  on  the  premises,  coupled  with  a  state- 
nnt  by  the  son  that  his  father  came  home  that  night  and  re- 
cited the  declaration  (m).  So,  where  the  service  wss  effected 
•s  servant,  who  afterwards  admitted  that  she  had  given  the 
dwJBBtion  to  her  master,  and  the  tenant  afterwards  refused  to 
Mke  any  adcnowledgment  on  the  subject  of  the  service,  but 
Rfitned  to  his  attomeiy,  who  also  declined  making  any  acknow- 
bd^meni,  a  rule  nm  for  judgment  was  granted  (m).  And 
on  a  servant,  ahe  stating  her  mistress  to  be  too  ill  to  be 
and  that  ^e  had  given  the  declaration  to  her  mistress^ 
held  sufficient  for  a  rule  niti  (o).  So,  where  the  son- 
of  the  tenant  had  been  served  near  to  the  premises  in 
and  a  summons  for  particulars  was  subsequently  taken 
by  the  attorney  of  the  tenant,  the  Court  granted  a  rule  am 
jo^pDQent  ip).  So,  where  the  service  of  the  declaration 
OB  an  attorney,  who  represented  himsdf  to  be  the  agent 
tf  the  tenants  in  possesion,  and  would  appear  for  them,  the 
Gnrt  granted  a  Tm»  nisi  that  it  should  be  good  service,  and  di- 
Wtmi  the  rule  to  be  served  on  the  attorney  (q).  So,  where 
tiidedaration  was  served  upon  a  servant  of  the  tenant  on  the 
who  promised  to  deliver  it  to  her  master,  and  it  was 
on  the  same  day,  seen  in  the  hands  of  the  tenant's 
,  a  rule  am  was  granted  (r).    But  where  the  declaia- 


'Bm,  1  D.  &  L.  140,    Bm  ▼.  Roe,  1  DowL  6BK:  Dm  ▼.  Am.  S  D* 

A;  R.  IS  :  Dm  Wrott  v.  Am,  8  DowL  901. 

%  Chit.  Rep.  182:  Hm  Otbal-   The  affidavit  in  thb  cue,  upon  which  the 

T.  Mtm,  I  DuwL  456:  Doe  Ooekbwm    motioo  for  judgment  wa*  made,  stated 

M.  mti  Dm  WethereB  t.  Am.  8    that  the  deponent  believed  the  statement 

AL  to  he  true.  See  Dw  Ocwy  v.  J^,  7  Soott, 

AlWOh^J^T.  Am,9DowL100.         N.  R.ftlO. 


IB  Ow  aftrmmT.  Am,  1  Dowl.,  N.  S.>       lp\  Doe  Kvans  v.  Am,  8  Dowl.,  N.S., 

■tE  C:  Dm  d.  The  Gnmn»or$  qf  the  334,  B.  C,  Wightman:  Dot  Variety.  Roe, 

jAtm  ITsMftiiif  V.  Am,  8  Scott,  N.IU,  6  Jur.  1016,  B.  C.    See  >lmm.,  6  Jur.  371, 

VI  B.  C. :  Do*  Gibhard  v.  Am,  3  Scott,  N.  R., 

M  Dm  Tiiiiiiiliu  ▼.  Am,  S  DowL  765:  363:  Doe  Terrell  v.  Am.  5  Jur.  24,  B.  C. 
ivv.  Am,  4  Jnr.  609.  B.C.:  Dm       if)  wtoofi.,  2  Cblt.  Rep.  181.    See  Dm 

▼.  1|M,1  DowL,  N.  &,  861 :  Dm  WmOcer  v.  Aoe,  2  C.  A  J.  381.    And  see 

V.  toe.  7  SeoCt,  18L  Dm  ▼.  Am,  1  DowL  613.  eont. 

TMiii ftia  V.  Am,  1  Dowl.,N.S.«       (r)  Doer,  Roe,  2  Dowl  184.    See  Dm 

.  Am,  8  DowL  196.  fFMMeraff  v.  Am,  8  DowL  441. 


«i|lkel 


{A  Dm  memer  ▼.  Am,  6  DowL  718 : 


926  ^edmmU  m  wrdmcuy  Cues. 

Part  rii.    tion  was  served  on  the  brother-in-law  of  the  tenant  on  the 

mises  in  S.,  the  tenant  being  then  seriously  ill  at  W^  andT  oi 
the  next  day  service  was  made  on  a  person  at  the  house  inrlm«n 
the  tenant  was,  and,  on  the  same  day,  he  died ;  Coleridgye^  <J. 
refiised  the  role,  saying,  that  it  was  not  likely  that  any  papem 
should  have  been  delivered  to  tJie  tenant  in  tne  state  in  iwnici 
he  then  was  (s).  And  where  the  service  was  effected  upon  'tbi 
sister  of  F.,  one  of  the  tenants  in  possession,  on  the  premises 
the  Court  refused  to  grant  a  rule  fiwi  upon  an  aflidftvi! 
stating  that  one  S.,  another  of  the  tenants  in  poeseflnon,  in  s 
conversation  with  him,  had  spoken  of  F.  as  his  ^  under-te- 
nant/' and  had  stated  that  he  had  received  the  papers  from  IP^ 
and  had  handed  them  to  his  superior  landlord  (t)» 


▼ice. 


serrioe  wh«e     Service  where  Tenant  residee  Abroad^  or  evades  SorvieeJ^ 
ftteMd.'or'  Where  the  tenant  has  absconded  to  another  country  (ti),  or 
eriidet  mt^     resides  abroad  ( jr),  or  is  clearly  keeping  out  of  the  way  to  a^old 
"^  beinff  served  Qf),  a  copy  of  the  ae(£mition  should   be  deti- 

vered  (e)y  if  possible,  to  hb  relation  or  servant,  or  some  otJber 
person  on  the  premises,  to  whom  the  notice  should  be  read  orer 
and  explained,  and  another  copy  had  better  be  affixed  on  the 
outer-door,  or  some  conspicuous  part  of  the  premises  ;  said 
thereupon,  if  it  be  made  to  appear  to  the  satisfaction  of  the 
Court  that  due  diligence  has  been  used  (a),  and  that  the  te- 
nant resides  abroad,  or  has  absconded,  or  kept  out  of  the  'way  to 
avoid  beine  served,  the  Court,  on  an  affidavit  of  the  fiscta^  ^rill 
ffrant  a  rule  fiin,  that  the  service  on  his  relation  or  servant,  or 
by  posting,  &c.,  shall  be  deemed  good  service,  and  direct  in 
what  manner  the  rule  shall  be  served  (b).    Where  the  tenant 
had  absconded^  leaving  the  key  of  the  house  in  the  care  of  a 
broker,  with  directions  that  he  should  let  the  premises^  and  a 
copy  of  the  declaration  had  been  served  on  the  broker,  and  an- 
other copy  had  been  affixed  to  the  door  of  the  house,  tiie  Court 
granted  a  rule  absolute  in  the  first  instance  (c).   So,  where  the 
tenant  absconded,  leaving  the  key  of  the  premises  with  His  at- 
torney, to  whom  he  by  letter  referred  the  landlord  ;  it  was  held, 
that  service  of  the  declaration  and  notice,  by  affixing  a  copy  oa 
the  door  of  the  premises,  and  by  delivering  another  copy  to  the 
attorney,  was  sufficient  to  entitle  the  landlord  to  judgment 
against  the  casual  ejector  (d).    Where  the  service  was  eSeeted 
at  the  house  of  the  tenant  in  possession,  by  sticking  a  copy  on 

(«)  Doe Harifbrd  ▼.  Rot,  1  H«r.  &  W.    Notlmgt  ▼.  Rm,  4Soott.  N.  lU*  TML 
382.  lb)  Damfiut  ▼. ,  1  Str.  57»:  TU<L 

(t)  Doe  HarrU  ▼.  Roe,  1  DowL.  N.  S.,    9Ch  ad.,  1914:  Doe  Mether  ▼.  lte»,  S  DovL 

704.  See  Dm  d. v.  Ro0,6Jur.  1ft  :  Dw   ftfiS,  endoaMttberedted:  Da«CM^MMMi 

Tabrvm  r.  An«,  3  Jur.  682.  Exdi. :  Doe    ▼. Roe,  1  DowL 456:  Dee  Mtnpmk  ▼.  Jto«.4 
DoNer  ▼.  Roe,  2  DowL,  N.  S.»  933.  DowL  577 :  Doe  Le^fv.  Am.  id.  aok.    Sa» 

(«)  Doe  Robi$»mm  ▼.  Roe,  3  Dowl.  11.       Roe  t^muHek  v.  Doe,  S  Moote,  AC    It 

(x)  Doe  Treat  v.  Am.  4  Dnwl.  278:  Doe  may  be  flenerally  ttatad.  that  wlniwt 
▼.  Am,  4  B.  &  Aid.  6SS :  Dm  JhtUer  t.  a  bondfttb  attempt  to  enct  xcnalar  aer- 
Roe,  I  Hodg.  316 :  Doe  RMmmm  t.  Am,  Ytoe  it  fhutrated  br  the  fraud  or  wttkiem 
SDowL  11:  Dm  llarri«Dfi  V.Am,  10  Price,  of  the  Inaot.  the  Court  wUI  naat  a  rote 
30:  Doe  Mather  t.  Am,  5  DowL  552.  See  alH.  See  Dm  Fritk  ▼.  Am,  3  DovL  am* 
Roe  Fenwiek  v.  Dm,  3  Moore,  576;  1  D.  and  per  TiadW.  C.  J^  Dee  PfVMkr  r  jSl 
&R  514:  Dm  fbbiv.  Roe,  1  D.ft  L.    6DOWL455.  '^s^  ^.Jmm, 

118,  B. C.  (e)  Doe  Seoti  ▼.  Roe,  8  Scott.  468:  6 

(y)  Dm  lAtlTr.  Am,  3  Dowl.  575.  Bing.  N.  C  207:  8  DowL  ^oiTS  a    See 

(s)  See  Dm  WiUon  v.  Am.  7  Jur.  513,  Dm  H^iggett  ▼.  Am,  6  Jar.  8fiO.  B.  C. : 
B.  C:  Doe  Tarhtif  v.  Am,  1  Chit.  Rep.  Dm  Vottage  t.  Aae,  1  Dowl..  N. &.  7»: 
506!  ^aoa.,  2  Chit.  177.  4  Scott.  WTlL.  tSTs.  C^  ^ '^ 

(aW>M  Oeorm  v.  Am,  3  DowL  9.  See  (d)  Dm Doomatm  ▼.  Aae.  6  SeoCt.N.  R.. 
DM3W^T.AM,lChit.  Rep.506:  Dm    174.  «-^»»ww.^»-. 
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ike  korof  the  house,  and  by  senring  another  copy  on  a  female    cbaf.  t. 

tben;  who  eqnirocated  as  to  the  tenant  beinr  at  home,  and,  on 

tile  pflfen  being  explained,  said  she  knew  what  they  were,  for 
titti  the  lessor  of  the  plaintiff  had  already  been  endearooring 
t»  cfct  service,  but  coold  not ;  Tindal^  C.  J.,  observing  that 
k  vu  iodined  to  think  there  was  something  like  trickery, 
gn^ad  a  role  ftifi,  which  was  afterwards  made  absolute  on  an 
li^Tit  that  the  same  female  was  served  with  the  rule  in  a  yard 
mtaAed  to  Uie  tenant's  house,  and  that  she  was  hb  servant  (e). 
Where  the  person  effecting  the  service  went  to  the  house  sought 
to  be  recovered^  and,  being  informed  that  the  tenant  was  at 
hoBie,  he  put  a  ladder  against  the  drawing-room  window,  and 
ni  op  to  it,  and,  while  there,  believing  that  the  tenant  was  in 
ne  roon,  he  explained  at  the  window  the  nature  of  the  pro* 
eeefin^  and  stack  a  copy  upon  the  door,  it  being  sworn  that 
ibt  taunt  yns  keeping  out  of  the  way  to  avoid  being  served, 
Mrii^  J^  g^ranted  a  rule  nisi  to  be  served  personally,  if  pos- 
sSde,  bat  if  not,  then  in  the  same  way  as  the  copy  of  the  de- 
ckiidon  (X)-     ^>  ^1^61^  the  clerk  went  to  the  tenant's  house, 
faoeked  at  the  door,  and  received  no  answer,  but  heard  some 
eat  whom  he  believed  to  be  the  tenant  come  to  the  door  to 
Hitfn,  and  he  then  read  the  declaration  aloud,  and  explained 
^aad  pat  a  copy  of  it  through  a  broken  pane  near  the  door, 
iWfOM,  J^  granted  a  rule  niei  (^).    And  where  the  service 
effected  by  passing  the  copy  of  the  declaration  and  notice 
r  the  door  of  the  dw^llng-house,  the  tenant  beinff  at  the 
in  the  honse,  but  refusing  to  open  the  door  or  to  asten  to 
%it  explaifaation  which  was  attempted  to  be  given  of  the  object 
mi  notice  of  the  service,  a  rule  aosolnte  was  granted  (A).    In 
ijiftment  fen*  lands  upon  which  there  is  no  house,  and  the 
twof  s  residence  cannot  be  ascertained,  service  of  the  declara- 
aod  notice  upon  the  tenant's  agent,  leaving  copies  at  his 
ascertained  dwelling-house,  and  a£5xing  a  notice  on  a  con- 
ma  part  of  the  land,  is  sufficient  for  a  rule  nisi  for  judg- 
(t).     Where  the  premises  consisted  of  a  small  piece  of 
which  had  been  mdosed  by  the  tenants,  and  to  which 
was  no  access  save  through  their  brewhouse,  which  they 
to  permit,  and  the  declaration  and  notice  had  been  left 
il  thnr  counting-house  adjoining  the  premises,  a  rule  nm  was 
mated,  calling  upon  the  tenants  to  shew  cause  why  such  service 
Mold  not  be  a  good  one  (i).    So,  where  lodgers  in  a  house 
esold  not  be  served,  service  on  the  keeper  of  the  house,  at  the 
»,  accompanied  with  the  usual  r^ing  and  explanation, 
hM  sufficient  for  a  rule  nisi  for  judgment  (/).    So,  where 
'  ineffectaal  attempts  had  been  made  to  serve  the  tenant, 
denied  by  the  servant,  and  the  last  time  the  servant 
that  his  master  was  in  his  house,  but  refused  to  be  seen 


If  aay  person,  unless  he  sent  in  his  name  and  meesaffe,  where- 
VfSB  the  declaration  was  delivered  to  the  servant,  tne  Court 


M  aw  WHt^r.am,9  Domt  455.  H)  Doe  Jnfmtim  v.  Am,  If  Law  J..  N. 


y\  Om  CMmm  ▼.  Jim,9V<rmt7(B5.  Sra   8.,  97»  B.  C,  Pahmon,    aembl«f  that  In 


V.  Aw.  f  OdwL  444:  Dot  fuch  a  eue  wrvlce  on  the  agent  akma 

''  V.  JUr,  ]  H.  ft  W.  371.  would  be  tufllcient»  8,  C    {Amm.,  6  Jur. 

m  Ow  fVwif  ▼'  ilM»  S  DowL  314:  Doe  9fiO.  a  C.) 

*S*v.  Iw,  3  DowLflSi:  Die  Jf a{l<<rv.  (*)  Dm  BmrtNc  t.  J{m,  1  Soott,  N.  R.. 

^T»mt.tM,B,C  S5t  lMan.ftG.  SS8,&a 

94  Dm  f,i>w^w  V.  BMp  7  M.  &  W.  (/)  Dot  Thrmdtrr. Rot,  IDcmL,  N.  8.. 
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Part irr.    granted  anile  nisi  (m\    And,  in  another  case,  where  the  a 

vants  refused  to  call  tneir  master  or  to  receive  the  dedaration, 

saying  they  had  orders  to  take  no  papers,  it  was  ordered  (on 
motion)  that  leaving  it  at  the  house  should  he  safficient  (•»)• 
Soy  where  the  tenant  afterwards  admitted  that  he  was  keeping 
out  of  the  way  to  avoid  being  served,  the  Court  granted  a  jmle 
tmi  (o).  But  where  the  tenant*s  wife  admitted  that  she  bad 
taken  care  to  keep  her  husband  out  of  the  way,  it  was  lield 
that  this  admission  of  the  wife  could  not  be  received  ag^iiat 
the  husband,  and  the  rule  was  refused  (p). 
When  pre-  It  should  be  here  observed,  that  where  the  premises  are 
gJg;;;*^My  occupied,  and  the  possession  entirely  abandon^^  then  the  ej 

ment  must  be  proceeded  with  as  on  a  vaeatU  poesesBion  ;  bat 
not  so  where  the  tenant  has  disc<mHfmed  to  oompjf  the  premiaes, 
and  still  retains  the  virtual  possession  of  them  (a).  Alao»  if 
the  premises  be  incapable  of  occupation,  as  if  they  be  in  an  nn- 
finished  state,  the  ejectment  must,  perhaps,  be  proceeded  irith 
as  on  a  vacant  possessicm  (r). 

Senrkseinoue  Service  in  eaee  of  Z^oi^.^—^Where  the  tenant  in  posbcb 
of  lunacy.  ^^^^  ^^  ^  lunatic,  but  no  committee  had  been  anpointed  either 
of  her  person  or  estate,  a  service  upon  her  was  neld  to  be  siif> 
ficient  (»).  And  where  the  tenant  in  possession  was  a  lunatic, 
and  the  declaration  was  served  <m  a  person  who  resided  iritk 
her,  and  transacted  her  businesB,  (no  committee  being'  ap> 
pointed),  the  Court  granted  a  rule  to  shew  cause  why  tluB 
should  not  be  deemed  good  service  (<)•  But  where  the  serYioe 
was  on  the  daughter  of  a  lunatic  tenant  in  poeseasion,  ^rho 
carried  on  the  business  for  him  on  the  preoaisea,  and  it  a|^»eared 
that  he  was  confined  in  a  lunatic  asylum,  Patteeony  J.,,  refiised 
a  rule  for  judgment,  observing,  that  the  service  might  bave 
been  effected  on  the  lunatic  himself  (a).  Where  the  tenant 
was  a  lunatic,  and  was  not  permitted  by  the  ke^ier  a£  the 
lunatic  asylum  to  be  seen,  and  service  of  the  declaration  had 
been  effected  on  his  sister-in-law  on  the  premises,  and  alaa  on 
the  keeper  of  the  lunatic  asylum,  a  rule  niei  for  judgment 
granted  {»). 

senrkeinoue  Service  in  case  c/^anirti/^*]-*— Where  the  tenant  in 
rupi^'  ^^^  ^^  become  bankrupt,  service  of  the  declaration  and' notice 
addressed  to  the  assignees  upon  a  person  who  repreaented  him- 
self to  be  messenger  in  possession  under  the  fiat,  and  on  the 
ofiBcial  assignee,  was  held  sufficient  for  a  rule  absolute  (jr  )•  So, 
service  on  one  of  the  assignees,  who  is  stated  to  be  temmt  in 
possession,  is  good  service  («). 

(m)  Doe  Heroes  v.  Hm.  9  Price,  lU :  983{  3  Man.  &  GL  87*.  9  DowL  844,  &  C; 

Dot  Habm  ▼.  Am*  1  Chit.  flBft,  lOD.  n.  Dm  Brmm  t.  Ro^  s  DovL  97a 

(«).    See  Doe  CoeMmm  ▼.  Aee,  1  DowL  (I)  Dee  t.  WHght,  Barnee,  tSS.     See 

662 :  Doe  Croleif  ▼.  Roe,  2  DowL,  N.  S.,  Dm  Agieilmnf  ▼.  Roe,  9  Chit.  Rep.  IS; 

344 :  Doe  Mood^  ▼.  Roe,  8  DowL3US.  Loflt,  401:  OooMtle  v.  DaStlUe,  IB.  aP. 

(fi)  Dottgkm  V. ,1  SU.  576.  38A. 

(o)  AfMM.,  9  Chit.  186.  («)  Doe  Bnoom  v.  Ree,  6  DowL  SM. 

W  Doev,  amtth,  3  Dowl.  379.  See  Dm       (e)  Dm  d.  ▼.  Am,  7  Jmr.  31S. 

J^lreeer  v.  Aoe.  5  DowL  790.  B.  C,  0  June,  1843. 

(f)  See  furthers  to  thto,petf,  964  Dm  (y)  Dm  BeHiur  ▼»  Roe*  6  DowL  406: 

Veurman  v.  Roe,  2  DowL  300.  Dae  Johneeit  ▼.  Roe,  1  Dowl..  N.  &.  499: 

(r)  Doe  aeoeeU  v.  Boe^  3  DowL 601;  9  DoeCkmiwkk^,  Rm,  9  DowL 


C,  M.,  di  R.  49,  S.  a  Qom.S»owett.   And      (t)  Doe  Aek  r.  Roe,  6  Jar.  836,  B.  C, 
t^P^,^'ti^,*T>om\,\7Z,  ^  SeeDMOrofWiY.  RM,6Jiir.43B.B.C: 

(e)  Dee  Oib^ard  ▼.  Roe,  3  Scott,  N.  R.«    Dm  Wpatt  ▼.  Aee,  6  Jur.  781.  bTc. 
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Satkt  on  J^ariskJ] — In  ejectment  for  a  house  rented  by  a     cmaw,  i. 
fmk  for  the  purpose  of  harbooring  tome  of  the  parish  poor.  ^^^^^^ 
mnkt  oo  the  church  wardenB  and  overseers  has  been  deemed  psristi. 
ififekot  (a).     But  the  oyerseers  cannot  be  treated  as  joint- 
ta»sts;  and,  in  order  to  recover  property  in  tiieir  poaBession, 
^nrastall  be  served  (b), 

Sertke  cm  Solders  of  CkapeiJ^ — In  ejectment  for  the  reco-  SenrSce  on 

mj  ^  a  chapel  which  is  vested  m  the  minister,  service  on  the  ^£|^  ^' 

ebcd-varden,  aexton.  or  other  person  holding  the  keys,  and 

sdod^  it  up  on  the  chapel  doors,  will  suffice,  if  the  minister 

caaeot  be  found  (c).     Where,  the  tenant  in  possession  having 

flitted  England,  and  not  being  likely  to  return,  service  was 

Bttdt  on  ih»  clerk,  who  was  entrusted  with  the  keys,  on  the 

wife  of  the  tenant,  on  his  gardener,  on  a  person  claiming  as 

mairt^^l^,  and  by  affixing  a  copy  on  the  notice-board,  the 

Cont  granted  a  rule  absolute  for  judgment  against  the  casual 

9Mtor  (^.     And  service  on  the  survivimi;  lessees  and  the  sex- 

traess  has  been  held  sufficient  (e) ;  and  so  has  service  by  serving 

^  ointster  and  one  of  the  trustees,  on  sticking  up  a  copy  of 

tie  dfdaration  and  notice  on  the  door  (/).  And  service  on  the 

tiitiLj  of  a  dissenting  meeting-house,  and  at  the  house,  is 

inliimi  for  a  rule  nm,  and  service  of  that  rule  on  the  trustees 

fir  a  rule  absolute  (p).     Where  the  property  sought  to  be 

4  consisted  of  a  Baptist  chapel,  with  a  school-room  at- 

and  the  aervice  had  been  effected  on  the  person  who 

in  the  occupation  of  the  school- room,  and  also  on  the  |>er- 

wbo  paid  the  rates  and  outgoing  of  the  chapel,  it  being 

Wfieved  tnat  there  was  no  fixed  minister  appointed  to  do  duty 

^tfae  ch^el ;  Littledale^  J^  granted  a  rule  nisi,  and  directed 

Mia  be  senred  on  the  above  persons,  and  a  copy  of  it  to  be  put 

19  en  the  door  of  the  chapel  (A). 

Service  on  Corporatvms,  Companies,  S^cJ] — If  the  ejectment  Scrrioeoa 
ta  against  a  corporation  aggregate,  service  on  the  mayor  or  JJJSJJ^iJJJJ** 
siber  head  officer,  or  on  the  town-clerk,  clerk,  treasurer,  or  paniai,  ao. 
ttoetaiy,  (as  the  case  may  be),  at  his  office  or  on  the  premises, 
vi],  in  analogy  to  the  service  of  a  writ  of  summons  against  it, 
a  general  suffice  (t ).    Service  on  a  book-keeper  of  a  railway 
cmpany  on  the  premises,  part  of  which  he  occupied,  has  been 
Md  anffieient  (Jk\.    If  the  act  incorptorating  the  company  au- 
*     "     I  **  proceedings  *'  to  be  served  in  a  particular  way,  the 
may  be  effected  in  such  way  (/) ;  the  rule  for  iudff- 

ia  which  case  is  absolute  in  the  first  instance  f  m).  If  the 
geetment  be  against  a  trading  or  other  company  or  oody  with- 
m  the  7  W,4tSfl  Viet,  e,  73,  service  of  the  declaration  on  the 

of  the  company  or  body,  or  leaving  it  at  the  head  office 


M  n«9nr  ▼.  Dw,  BsRMi,  ISL.  (M  2>m  Somtf  r.  Rot,  8  Dowl.  S98. 

M  Ike  fTorici  ▼.  Bm,  ft  DowL  406»  li)  Doe   Caopet*§   Companj/  t,    Ao«,   8 


M  Aw  S««v.Bmu  ft  Seoct,7aa  DowL.  134t  Dm  FiiMr  ▼»  Am,  10  M.  & 

m  9m  Dkkm*  v.  J^i^  7  OowL  ISl:  W.  iU  >  Dowl.,  N.  S..  SS5.  S.  C:  Dm 

waaViib  Jlw.SSeoct,4Sa  Aow  v.  Bm,  A  Dowl.  147. 

M  Dm  Kkmhmtr  ▼.  Jtw.  7  Dowl.  97.       (*)  Dm  ▼.  Am,  1  DowL  23. 
M  Hi  .Amm^  T.  ISSPw  B.  C;  3  Jur.       (4  Dm  Mmtgnt  t.  Am,  8  Soott,  810. 

■*-  {Th»  Som^an^ttan  RaUwmif  GMipanir). 

If)  Dm  teitt  ▼.  Am»8  DowL  306.  (m)  Dm  Bromley  v.  Am,  8  DowL  858* 


M  Dm  On^r  ▼•  Am>  7  DowL  TOO. 
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Road  com- 
missionfln. 
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for  the  time  bein?  of  the  company  or  body,  or,  in  case  such  cleric 
of  the  said  office  he  not  found  or  known,  then  service  on  any 
agent  or  officer  employed  by  the  company  or  body,  or  leaving^ 
the  declaration  at  the  usual  place  of  abode  of  such  a^nt  or 
officer,  will  suffice  (n).  Where  the  premises  were  in  posseanon 
of  a  charitable  association,  service  upon  the  matron  on  the  pre- 
mises, and  upon  the  secretary,  and  a  subsequent  acknowledge- 
ment by  the  solicitor  to  the  association,  that  he  had  re- 
ceived tne  declaration,  was  held  sufficient  for  a  rule  nitt  To). 
Fraeichooi.  Where  part  of  the  premises  sought  to  be  recovered  was  a  nee 
school,  and  service  was  effected  on  the  master,  and  a  copy  of 
the  declaration,  &c.  stuck  on  the  door,  a  rule  aboolate  for 
judgment  was  granted  (f).  In  an  ejectment  brought  for  land 
taken  in  by  road  commissioners,  service  effected  upon  one  of 
the  commissioners,  and  also  upon  their  clerk,  was  considered 
insufficient  {q), 

4.  A  ffidamt  of  Service. 

4.  AffldaTitof  After  serving  the  declaration  and  notice,  ingross  an  eMcUgmt 
MTvioe.  of  the  service  on  plain  paper^  and  let  it  be  sworn  before  ajwfye  m 
How  made,  town  or  a  commissioner  in  the  country  (r).  It  may,  it  seema^ 
be  made  before  the  attorney  in  the  cause  («),  if  he  be  not  the 
attorney  actually  on  the  record  (t).  It  may  be  made  either  by 
the  person  who  actually  served  the  declaration,  or  by  one  'who 
was  present  at  the  time  of  the  service,  and  who  saw  and  heard 
Fonn  of,  te.  what  took  place  (if).  It  must  be  intitled  in  the  court  and  cause. 
Where  the  ejectment  is  on  several  demises^  it  must  be  intitled 
**  Doe  on  the  several  demises  of  A,^  B..  C,  {naming  <UV)  t. 
Boe  "  {x).  An  affidavit  intitled  **  John  Ihe  on  the  <Iemiae  or 
demises  of  A.  B.  and  C7.  2>.,''  would  be  bad  (y)*  Bat^  by 
mistake,  inverting  the  order  of  the  lessors  is  of  no  conae- 
quence  (xr).  Though  the  declaration  describes  the  lessors  in  a 
particular  character,  as  executors,  assignees,  &c.,  they  need  not 
be  so  described  in  the  title  of  the  afficbvit  (a)  ;  and  where  the 
declaration  contains  both  joint  and  several  demises,  an  affidarit 
intitled  in  the  names  of  all  the  lessors  severally  is  sufficient  (&). 
Where  the  declaration  described  the  lessor  of  the  plain^ff 
as  A,  B.  C,y  known  at  the  time  of  the  demise  as  A»  JS,^  mn 
affidavit  of  service  describing  him  only  as  A,  B,,  was  held 
sufficient  (c).  It  should  not  be  intitled  in  the  names  of  the 
real  defendants  (d).  It  should  appear  from  the  affidavit  'when 
the  service  was  made :  an  affidavit  stating  that  the  service  mras 
effected  on  the  26th  of  May,  without  saving  ^*  last  '*  or  men- 
tioning  any  year,  has  been  held  insufficient  (e).    It  must  also 


(M)  7  W.4  ft  I  Via.  c  73, 1. 1& 

(o)  Do0  FtthmmgenT  Co,  ▼.  Aoe,  8 
DowL,  N.  S..  689.  {Sovlh  LondoM  buti- 
fttfion). 

(p)  Doe  SmUh  t.  Roe,  8  DowL  MfH 

(9)  Doe  WhUe  v.  Hm.  8  Soott,  146;  8 
I>owl.71,&CL 

(r)  See  the  fonnt.  Chit  Fonne,  354. 

(«)  13m  Cooper  t.  Am,  8  T.  dt  J.  884. 

(t)  See  R.H.,  8W.4,  r.6:  DoeOrmi 
▼.  Am.  5  DowL  400. 

(«)  Goodtme  V.  BaMtk,  8  B.  Ac  P.  180. 
But  tee  Doe  Hwteie  ▼.  Am,  8  Law  J., 
N«  8.,  16,  C.  P. 

(#)  Doe  Couelm  ▼.  Am,  4  M .  ft  W.  66t 


LDowL  53,  &  C: 
ott,  178:  JDm  Ayaie 
Am,  8  DowL  340. 

(y)  Dm  NeotOer,  Uo^,  9  Dcmt. 
S.,330. 

(«)  Dm  T.  BvMcr,  8  Chit.  174 
Mon^omenf  v.  Am,  1  DowL  *  L.  1_ 

(a)  Dm  Jemke  r.  Am,  8  DowL  aSw 

(5)  Doe  BaHee  v.  Am,  5  DowL  447. 

(e)  JDm  Wwi  v.  Am,  I  DowL*  lif. 


p7 


870 


s.. 


(tf)  ilfMn..8ChitIteB.181:  Dm 

V.  Am,  6  Jur.  508,  B.  C. 
(e)  Dm  tbetet  ▼.  Am,  8  DowL  784. 


Agidtmt  (f  Strtiee. 

^fiv  poatirdj  from  the  affidant  that  the  decUmtlon  hu 
hm  ^^tA  on  the  "  ttmamt  in  ponttnon :  "  merely  stating  a  ~ 
Mniee»ii  the  "ptnon"  in  powetiion,  ompon  apenon  wham 
ill  lulu  I  ir  bclieree  to  be  tenant  in  poasefleion,  would  be  ininf- 
K  (/)-  Stating  that  it  was  aerred  on  the  tenant  "  at 
•>■  mmld  not  sniGce  (7)  ;  nor  wonld  an  affidavit  that 
I  on  a  tenant  in  "  Ugal "  poneanon  (h),  nor  on 
/'  the  words  "  tenant  in  poaecMJon  "  being  in 
vfinaij  eaaes  indiroensable  (■).  But  where  the  praroiaea 
RTi  Died  aa  a  gambung-houae,  and  it  was  impcMeible  to  gain 
■COB  or  infiimistion,  a  role  niri  was  granted  on  an  affidaTit 
wUdi  stated  eerriee  on  the  tenant  in  poenewioD,  aa  deponent 
Wiend  (it).  The  affidavit  must  also  be  certain  and  pomtiTe: 
mdUaritof  eerriceonj'.i^.hiatenant,  orChis  wife,  naa been 
hfHfn  bad  (f)  :  BO  has  an  affidavit  of  service  on  the  wivea  of 
J.nJ£.,*'who,  orone  of  them,  are  tenants"  (m);  sohaaaa 
Alnit  of  the  aeiriee  "  on  a  woman  on  the  premises,  who 
i^mamted  hervelf  to  be  the  wife  of  the  tenant  m  pownwrion," 
vuhont  adding,  that  the  deponent  believed  her  to  be  his 
wife  (a).  So,  an  affidavit  stating  deponent  to  have  "  peraonally 
vrred  J.  T.,    W.  E.,  J.  B.,  and  G.  T.,  the  fonr  tenants  in 


ht,  ss  we  have  seen  ante,  923,  an  affidavit  of  service  ut>on 
OM  of  several  joint  lenante  will  saffice,  if  it  be  sworn  tJiat 
Htj  are  such.  An  affidavit  of  service  on  the  wife,  "  as  she  in- 
farmed  deponent,  and  aa  he  verily  believes,"  has  been  deemed 
nAcient  (p).  It  most  appear  from  the  affidavit  that  the  ao- 
titt  was  read  OTer  or  expUiaed  to  the  party  on  whom  it  was 
Kivcd,  or  that  he  nnderetood  its  import  or  contents  (a),  unless 
ke  b  an  attorney  (r).  If  the  affidavit  states  that  toe  tenant 
bas  Rnoe  acknowledged  that  he  undentood  the  meaning  and 
iatoition  of  the  service,  it  will  suffice,  without  any  statement 
•f  the  rcadisg  or  explanation  (().  Where  the  Mrvice  is  made 
non  a  servant  or  other  third  peraon,  the  affidavit  must  shew 
tatt  the  tenant  (t)  has  acknowledged  that  he  has  received  the 
4n)atation,  or  that  he  has  known  of  the  service  thereof,  pre- 
to  tbie  jCrrt  day  of  the  term  («) :  the  affidavit  need  not 


.  _    .„ M:Dh  WaOcw.  tbn.t  Moa  *  K 

*M*>.  ati,ISrea,N.B.,Km.  ll:  Dh  ShIMv.  Rh  1  DmL  <|<:  Out 

WtOH*.  Hk,  tC.a  J.  Ui  1  Do»l.  Oni>u«>.  B«,  1  l>owL,  N.S.,m, 

W.aC    Bat  iDKKbcno.  If  Uw  tn-  • ' "  "-t  IM:  Dm 
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932  J^ectment  in  ordinary  Cfaset. 

Part  in.    shew  tohen  such  acknowledgment  was  made  (x),    Eren  a  rule 
iiisi  will  not  be  granted,  tnuess  the  affidavit  shew  some  proba- 
ble grounds  for  believing  that  the  tenant  has  received  tne  de- 
claration before  the  term  (y).    If  no  one  be  in  the  hoase  or 
prekniaes,  and  the  declaration  is  Btuck  up  thereon,  the  affidavit 
mnst  tftate  the  deponent's  belief  that  the  tenant  absconded  to 
avoid  the  service  (z) ;   but  merely  stating  denonent'a  belief 
that  the  tenant  keeps  out  of  the  way  to  avoid  service  is  not 
sufficient  (a). 
Where  wvermi     When  several  tenants  have  been  served  with  copies  of  the 
^"*°^ioo      ^^^  declaration,  and  it  is  meant  but  as  one  ejectment,  and  to 
**°**'**  be  followed  by  one  judgment,  one  affidavit  of  the  service  of 
all  is  sufficient,  annexed  to  the  copy  of  one  declaration,  if  all 
the  copies  are  alike,  or  to  several  copies  if  all  are  not  alike. 
If  the  ejectments  are  made  several^  so  as  to  have  several  judg- 
ments, Merits  of  possession,  &c.,  then  an  affidavit  of  the  service 
must  be  annexed  to  separate  copies  of  the  declaration  (^}. 
When  there  were  fifty-four  tenants,  all  of  whose  names  had 
been  introduced  into  the  original  notice  at  the  foot  of  the  de- 
claration and  who  had  been  served,  but  the  copy  served  on 
each  tenant  had  his  name  only;   Williams,  J.,  held,  that  the 
notice  at  the  foot  of  the  declaration  attached  to  the  affidavit 
ought  to  have  had  the  name  of  all  the  tenanta,  as  in  the  ori- 
ginal declaration,  and  that  the  affidavit  should  have  stated 
that  the  copy  served  on  each  tenant  had  been  addressed  to 
him  (e).    The  affidavit,  as  we  have  just  seen,  {anUy  981 ),  must, 
in  general,  state  the  service  upon  each  of  the  tenants   se- 
parately. 
Supplemental     Where  the  service  is  good,  but  the  affidavit  defective,  the 
affidavit.        defect  may,  in  genersd,  be  remedied  by  a  supplemental  affi- 
davit {d). 

5.  Judgment  against  the  casual  Ejector, 

fi.  Judgment       Hie  Motion  and  Rule  for,"] — If  the  tenant,  upon  whom  the 

ag^^caituai  declaration  and  notice  were  served,  does  not  take  steps  to  have 

himself  made  a  party  to  the  action,  (that  b,  unless  ne,  in  doe 

time,  enter  into  the  common  consent-rule  to  confess  lease, 

entry,  ouster,  and  possession,  and  plead),  the  plaintiff  becomes 

entitled  to  judgment  by  default  against  the  casual  ejector, 

which  is  obtained  on  a  rule  for  it. 

MotkiQ,  dtc       In  town  causes,  the  motion  for  this  judgment  in  the  Queen's 

^vuS^^    Bench  must  be  made  some  time  in  the  term  in  which  the 

tenant  is  required  by  the  notice  to  appear  («)  ;  and^if  not  then 

applied  for,  a  fresh  ejectment  must  be  served  {f)\  though  in 

one  case,  where,  by  reason  of  there  being  negotiations  pending 

between  the  parties  as  to  the  settlement  of  the  action,  the 

(i*)  Doe  Durrmm  v.  Roe,  8  Soott«  450:  ▼.  Itoe,  S  Bowl.,  N.  S.,  58;  wt,  9S4. 

Dm  FigfUM  ▼.  Roe,  2  Soott,  N.  R.,  448.  (c)  Doe  Ludfoiri  v.  Roe,  8  DowL  500. 

But  Me  Ancn.,  2  ChH.  Rep.  187.  (<')  2  Sellon,  99t  Tidd,  1216. 

(y)  Doe  Read  v.  Roe,  5  DowL  85:  Doe  (e)  Fenwick'e  cant  1  Salk.  275;  2  Km. 

Rmdv.Roe,!  M.&  W.633:  ante.  924.  292;  R.T.,  18C.  2  (o);  R.  E.,2G.4:4 

(s)  Doe  Lowe  v.  Roe,  I  Chit.  Rep.  505,  B.  Ac  Aid.  A39. 

D.;  2  Chit  Rep.  177;  Harrison,  L.  &  T.  (/)  Dw  Ororet  ▼.  Roe.  4  DowL  SB,  per 

883.    See  ante»  926.  Coleridge,  J.:  Doe  WUeon  v.  Roe,  4  Dow)» 

(a)  See  Doe  Jonee  v.  Roe.  1  Chit  213.  124. 

ib)  2  SeU.  Prac.  178.    See  Doe  VoHtg 
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tiae  ImuI  been  allowed  to  elapse  without  moying  for  jodg-     cbap.  r. 
-      -       -  -  -    -     .    -  ^^^ 


BBt,  Coleridff9j  J^  granted  a  mle  for  judgment  in  the 

kvBf  term,  without  a  fresh  service  (^).    In  the  Common 

IW(i)  and  ExdiecpMr  (t),  the  motion  may  be  made  either 

B  Cb»  tenD  in  whieh  the  tenant  is  required  to  appear  or  in 

tk  wxt  subsequent  term  ;  but,  if  m^  in  the  latter  term. 

iwtk  mm  only  will  be  granted  (k).    In  eomUry  causse,  in  all 

Sk  fsurta,  the  motion  may  be  made  either  in  the  term  in 

vttek  the  tenant  ie  required  to  appear  or  in  the  next  subse- 

^WDt  term  :  if  made  tn  the  latter  term,  the  role  is  absolute 

k  the  find  instance  in  the  Queen's  B«ich  (/) ;  but  in  the 

ComaiOB  Pleaa  (m)  and  Exchequer  (n)^  a  mle  miH  only  will  be 

gnnted.    The   motion  oannot,   either  in  town  or  eountrj 

eansesy  be  uMide  after  the  expiration  of  two  terms  after  the 

terriee  of  the  declaration  (o)  ;  though,  in  one  case,  the  Coart 

aflewed  it  eo  to  be  made,  where  the  proceedings  in  ejectment 

bad  been  soapended  in  consequence  of  a  Chai^ery  suit,  there 

btiag  no  prospect  of  the  determination  of  such  suit,  on  serrice 

of  Botiee  of  intention  to  proceed  with  the  ejectment  ( ^).    In 

all  the  coarta,  it  may  be  made  at  any  time  during  the  term. 

la  town  cauaes  it  is  usually  made  at  the  beginning  of  the 

tens;  in  country  causes,  usually  at  the  latter  end  of  it  (q).    It 

caaaot,  it  seems,  be  made  whilst  the  proceedings  in  the  cause  are 

its^ed  by  an  injunction  (r).    If  the  defendant  has  appeared  and 

pladed  under  the  rule  of  ^.  7!,  4  Viet.^  and  the  plaintiff  has 

oaitied  to  obtain  a  rule  for  ludgment  within  the  time  limited 

for  him  so  to  do,  he  is  entitled,  on  pl^uction  of  the  plea,  to 

so  order  of  a  judge  for  leave  to  draw  up  a  rule  for  judgment, 

aiof  the  time  at  which  it  would  have  been  obtained  (s).    If 

tbe  ejectment  be  by  a  landhrd^  under  the  provisions  of  the  11 

G.A^l  IF.  4,  c.  70,  ».  36,  see  the  directions,  post,  978.    As 

to  the  time  in  which  the  tenant  or  landlord  must  appear  and 

pkad,  see  f>o«^,  938. 

In  order  to  move  for  judgment  against  the  casual  ejector,  practical  di. 
■MMS  tke  a0Uamt  cf  ierviceXt)  to  the  dedaratum,  and  indorse  JSSl?^*** 
as  tftan — ^  To  tnove  for  jftdament  against  the  casual  ejector.**  rnW. 
h  efte  ComH  of  E»eheqtier,  the  motion  is  in  all  cases  made  in 


trt  Dm  FkB  ▼.  Itaff.  1  Dowl.,  N.  S.,  882.    By  a  rule  In  the  C.  P.,  H.  T..  I 

737-           Vict.,  Ii  U  ordered,  "thjt  on  and  aRer 

A}  Dae  WUmm  ▼.  Roe,  4  DowL  194.  the  flnt  day  of  next  Easter  Tenn,  every 

Aai  Me  Dd*  Bar<lk  ▼.  Ave,  6  Scott,  433L  inoUon  for  judgment  against  the  casiuu 

IQ  Os*  Wmlk»r  v.  Aoe.  1  OowL,  N.  &,  elector  hi  ejectment,  in  London  and  Mid. 

QSi  f  M.  a  W.  420.  S  C  ale«x,  may  be  made  on  any  day  during 

ft)  Ow  RcvTO  ▼.  aw,  1  OaJe  lA:  lUifM  the  term.''   Formerly  tn  the  C.  P.,  in 

Cj^|hj>  T.  Wrtmtr,  SDowL  348,  EzdL:  town  causes,  it  roust  have  been  made 


Atfc.  4  Dowl.  IM,  C.  P.;  within  a  week  after  the  flnt  day  of  Mi- 

Jte  V.  Rae,  8  Scott,  471:  diadmasorEatter  Term,  or  wlinin  four 

▼.  Rotf.  9  Dowl.  714.  days  after  the  flnt  day  oit  Hilary  or  Tii- 

ft  Dm  Oaiiii  V.  nm,  S  Dowl.  270:  nlty  Term.  (R.  T.,  ^  C.  2). 

Ohv.  Rec.  2  Dowl.  190:  Doe  Wiggty,  (r)  DoeBsaM/brf  v.  Aoe,  2  Scott,  N.  R., 

*«.iDDw1.06S.  44a 

fw  Dm  vntmm  v.  Aae,  4  DowL  124.  {»)  R.  H.  T.,  4  Vict.    And  seethe  rule, 

M  K%M  ^J^enf^'  VTroHg,  3  DowL  post,  03B. 

9S:  Oi*  Bseec  r.  Rw,  1  Gale,  16.  (t)  Anttt  930.    Tne  Court  have  refXised 

J^  Dmm.  Bm,  1  DowL  4M;  2  Id.  198  :  to  allow  a  rule  for  Judgment  against  the 

vs  Hmmmm  ▼.  Am,  3  DowL  575:  Doe  casual  Rector  to  be  drawn  up  on  pro- 

n*a  V.  X«e,  1  Har.  &  W.  218:  Doe  dudng  to  the  officer  an  affidavit  to  be 

'■■a  V.  9m,  4  Bng.  N.  C.  f75>  made  and  flled  on  a  subsequent  day,  aJ- 

ig^  Dm  Omkt  ▼.  Am,  7  Joi.  97l>»  though  the  motion  fur  therole  was  made 

^C.  on  me  last  day  of  term.  (Doe  Jtfoi^n  v. 

M  See  Dm  loBNlrd  ▼.  JUe,  1  Bfaig.  Ree,  2  Scott,  N.  R.,  584). 
>•  C.  M:  Dse  G^  V.  Ret,  2  Dot^ 
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pamt  hi.    eowrt.    In  the  Queen* s  Bench  and  Common  Pleas  the 

paper  requiret  only  counseTsy  or^  in  the  Comwum  Pleas^ 

jean^iy  stgnature^  if  the  dedaraiion  have  been  regulairfy  and  per^ 
/eetfy  served  on  the  tenant  or  his  wife  in  the  ordinary  tmur ,  ttmd 
should  be  at  once  taken  to  the  Master's  Office^  with  the  amdamt^ 
without  applying  to  the  Court  {u)\  and  the  Master  will  curtsw  up 
the  rule  as  of  course.  But  if  the  service  was  in  any  other  tmanner, 
the  motion  must  be  made  in  court,  and  the  particular  manner  of 
the  service  mentioned  (x).  The  rule  is  a  conditional  rale  for 
judgment,  nnleas  the  tenant  shall  appear  and  plead  within  the 
time  therein  mentioned  (j<).  It  is  not  served  on  the  tenant  in 
possession,  nor  has  he  any  actual  notice  thereof  given  to  hin^;  he 
musty  therefore,  search  for  the  rule  in  the  MoMet'sbook;  and^  at 
aU  events,  appear  and  plead  before  the  exoiration  of  the  Utne 
thereby  limited,  or  judgment  maf  be  signed  against  the  easmcU 
When  a  rule  ejector.  We  have  seen,  that,  in  some  cases,  the  Court  will 
ni»L  grant  a  rule  nisi  only  in  the  first  instance  {z).    In  sach  cases 

move  the  Court,  upon  affidavit  of  the  facts,  for  a  rule  to  shew  ecnue 
why  the  service  in  question  should  not  be  deemed  good  service, 
and  that  leaving  a  copy  of  the  rule  with  some  person  on  the  pre- 
mises, or  affixing  it  upon  the  outer-door,  if  no  person  can  be  snet 
with,  shall  be  deemed  good  service  of  the  rule  (a).  Draw  it  %q> 
with  one  of  the  Masters,  asid  serve  n  copy  of  it  in  the  manner 
directed  fy  the  rule  (b) ;  and  if  no  sujktent  cause  be  afterwards 
shewn,  the  Court  will  make  the  rule  absolute  upon  an  affidavit  cf 
service  and  of  compliance  with  the  terms  of  the  rule  {c).  The  rule 
Several t»-  msi  need  not  be  directed  to  any  particular  person  (a).  If  there 
>>«nt>>  be  but  one  ejectment,  one  rule  is  sufficient,  although  there 

are  several  tenants,  and  although  the  name  of  each  tenant  was 
separately  prefixed  to  the  notice  served  on  him,  instead  of  the 
names  of  all  (e).  Care  should  be  taken  that  no  one  unoon- 
nected  with  tne  premises  is  served  with  the  rule,  as  it  appears 
that  any  one  unnecessarily  brought  before  the  Court  will  be 
In  what  time  entitled  to  reasonable  costs  (/).  1^  rule  for  jwj^ment  mmst, 
SltnlSi**  »»  Queen's  Bench  and  Common  Pleas,  be  drawn  up  and  tetken 
from  the  Master^  s  Office  within  two  days  after  the  end  of  the  term 
in  which  it  was  moved  for;  otherwise  it  shall  not  be  drawn  t^  or 
entered,  nor  shall  any  further  proceedings  be  had  in  such  effect- 
ment  (g).    But  this  is  not  the  practice  in  the  Exchequer, 

An  application  to  set  aside  the  rule,  on  the  ground  of  in«- 
gularity,  must  be  made  promptly  (A), 


dnwoupw 


Setting  aside 
rule. 


Judgment, 
when  and 
bowsignr' 


Judgment,  when  and  how  sianed,'] — At  the  expiration  of  the 
ime  limited  by  the  rule  for  the  tenant's  appearance  (t),  if  the 


time 

i«)  Do0  WelOMm  ▼.  Am,  0  Dowl.  STL 

{X)  See.ofite,  9S4, 930. 

(y)  See  the  form  M  to  the  whole  of  the 
proniiee.  Chit.  Forms,  3fi6;  the  like  at  to 
part,  lb. :  the  like  where  there  we  several 
tenants,  Id.  367* 

(s)  See  onCtf,  924, 986;  Chit  Sum.  Prae. 
819. 

ifl)  See  the  form  of  the  rule.  Chit. 
Forroi,  3A5,  ftc. 

<6)  See  Doe  Oifkm  ▼.  Rot,  7  Jur.  701, 
B.C. 

<c)  See  form  of  affidavit,  Chit.  Forms, 

306.  S^eDougUmv. ,1  Str.570t  F«nn 

v.Dmn,  2  Burr;  1181:  MtihoUy.Noright, 
1  W.  BL  290:  OuiHver  ▼.  WagMqf,  Id. 


SI7:  Fam  ▼.  Roe,  1  New  Rep.  993;  Ch. 
Sum.  Pr.  290. 

(d)  Om  A^mbmnf  ▼.  Aae.  9  Chit.  Rep* 
18S. 

(«)  Doe  BurHon  ▼.  Roe,  7  T.  R.  477: 
Doe  Peareon  v.  Am.  0  Mooie.  79:  Dm  t. 
AocM,  2  C.  &  J.  670:  Doe  VoHtm  ▼.  noe, 
2  Dowl..  N.  S.,  02,  B.  at  «»MK,  MB.  See 
Doe  F&Ul^fkl  ▼.  Am.  7  DowL  71S. 

(/)  Dm  Tatuteif  t.  Am,  1  SooCt,  N.  R., 
401. 

(^  R.  M..  31  O.  S.  r.  1.  K.  B.;  R.  E.. 
48  0.3.  C.  P.;  4T.  R.  1. 

(A)  Dm  Parr  ▼.  Am,  1  Q.  B.  TOOt  1  O. 
&  D.  290,  &  C. 

(i)  See jM«,  938. 


S^tiag  atide  Judgment  ly  Default,  Sje. 

toot  lu*>  not  entered  an  appearance,  or,  in  other  words,  if 
ujkumd  eoiueml  ruU  ott  Aw  pari  hast  been  delivered,  juag-  ~ 
iMlmay  be  ligiied  against  the  caaual  ejector  at  the  opening 
Jiii  office  in  the  afternoon  of  the  day  next  after  the  time 
pnibf  the  rale  haa  expired  ;  and  if  Sunday  be  the  last  daj, 
itt^atiff  must  wait  till  the  afternoon  of  Tuesday  (i).  7n 
"ii  lotign  lAe  jadgment,  make  an  ineipiiur  on  plain  paper, 
aim  adpitHr  on  tie  roll,  and  upon  producii^  than  and  lAe 
nil  jtr  jadgttemt  at  tke  Matter's  OMee,  the  JHaiter  will  tian 
jt^uoL  in  the  Q,aeen'8  Bench,  if  the  proceeding  be  by  bill, 
■lid),  however,  is  now  rarely  the  case,  it  is  necessary  to  enter 
1  tMKion  appearance  for  the  casual  ejector,  previously  to 
■i^aif  this  judgment  (f)  ;  but  in  the  Queen's  Bench,  by  ori- 
giM,or  in  the  Common  Pleas  and  Exchequer,  it  is  not  neceft- 
9ij,iBd  the  Gosteof  it  would  be  disallowed  (in).  There  is  no 
<«ma  for  a  rule  to  plead  (n),  nor  for  a  demand  of  plea. 
Tbm  ii  no  distinction,  in  point  of  effect,  between  this  judg- 
Dfat  ind  a  judgment  obtained  npon  a  verdict  against  the 
'"am  or  other  person  claiming  title,  except  that  it  is  against 
tht  maninal  defendant.  It  shontd  seem,  that,  unless  a  rule  foe 
}uJ;iB«nt  has  t>een  duly  drawn  up,  the  defendant  mav  appear 
ttd  plead  at  any  time  l>efore  judgment  has  been  signed  against 
ibccuoal  ejector  (o). 

Eitaiiem  om.^ — When  judgment  against  the  casual  ejector  Ei 
ba  been  duly  signed,  yon  niay^  obtain  possession  of  the  pre- 
uin  in  respect  of  which  such  judgment  haa  been  signed  by  a 
'tit  of  possesion  ;  and  this  may  be  at  once  issued,  unices  a 
wiT  has  appeared  aa  landlord  and  obtained  the  nsual  rule 
v  that  porpose,  in  which  case  execution  cannot  issue  against 
bctHual  ejector  without  leave  of  the  Court  (p).  As  to  the 
adagand  execution  of  a  writ  of  possession,  see  port,  959, 960. 


Setttfg  atide  Judgment  ^.Defiaik,  rSjc] — At  any  time  before  Sctiinfuida 
ia  writ  of  poaeeaeion  is  executed,  the  Court  or  a  judge,  upon  )Ji^u|"J,Jf 
B  iSdatit  of  merits,  or  that  the  defendant  believes  there  is  a 
I<w4  defence,  may  set  amde  or  stay  the  proceedings,  lhou;rh  the  when  ni^- 
■"»  be  regular,  on  payment  of  costs,  and  let  in  the  tenant  (9)  '"■ 
''MW  person  claiming  title  to  defend  the  action,  by  obliging 
be  plaintiff  to  accept  a  plea  (r).    But  thb  indulgence  to  par- 
la  will  not  in  general  be  granted  after  execution  executed  («), 

»,  4Do>1.  Ilj.    Bat  In 


'"■^  ^tEwi:."*'  *  ''""'■  ""^  *■ 


EjeelwteRt  m  ordinary  Catct. 

or,  u  it  seema,  after  a  trial  has  been  lost  (()■  When  the  Ii 
'  lord,  after  notice  to  quit,  brought  mi  ejectment  ogaiiut 
tenant,  and  obtained  a  verdict,  and  the  latter  Mill  eontinniq 
posseetjon,  he  distrabed  on  him  for  rent,  which  became 
after  the  verdict,  and  which  he  paid,  it  was  held,  that  the  t 
cution  in  the  ejectment  coald  not  be  starred,  at  the  tea 
■hoold  have  disputed  the  dittreas  (u).  The  Coart  of  Eie 
qaer,  however,  set  aside  a  regnlai  judgment  and  writ  of  | 
•ewioD  executed,  on  an  affidavit  by  the  attorney  for  the  la 
lord  and  tenant,  that  he  had  received  inatmctions  for  entei 
an  appearance,  but  had  neglected  it,  owing  to  matters  pen 
ally  affecting  himself,  which  had  prevented  his  attending 
it  («).    In  another  cue,  a  judgment  againat  the  eawal  eJM 

ni  Mk  ud  liiBiilielt,  bm  Mcbof  how  Dhb  no  BatlifBoi  In  iMndki  « 

«  vhaihabHaiiicludlfKd.iiacilieirtiu  id,  Ac  bdOn  Judfioul 

wn  •>' Uw  unul  oUni  lo  Indulfim.  lAx  irKr  U  Iw  tan  lU 

Mr.  a«]«ul  Aduiu  mjt,  it-'    -  ■•-  •k.  ™~ii— .^  ^.i.  u  _J 

(JkOiimii  in  iMUiUly  dmnaiT  tht  tbiCoiiit  «"■  j^idp'vID  ■>  mUt 

(ooiti  in  Ulanl  la  itailmltiftiranlBc  JudfiMiit  ai  ilia  eonimkia  <t  M 

■•MtiodiiDtBtinliiMUMiuuligKiot,  mHi, ks, Id  ortH  n gbnBi  ■  nl 

■houih  nsuUtlT^iRWd.  fund  irlirinBI  llH  mnlu.   Inltvl,  •«  ddt  M 

«aM4.  upon  iHiIitIi  of  neriu  or  oihir  djudrantigt  ulitaf  tmm  ibc  nM 

<lraimilini«>wlde(i,lB  UiHriUKiMicB,  ItamlKilkii wtikbwcsMlKnqoM' 

Owr  UT  dHB  uRtdBii  nd  ha  tlua  Umal  oelkB  mon  (tilnlT  b^  ■ 

DMt  T.  (Smt,  1  Sir.  ilTS.Ii'bn  Uh  out  dolvtiw  ui  bHcAl  boa  th>  ■* 

CounDlHTm],i)H(|iHilBcna<ulcm  ihl*  dlnSoi  wWiCDuniifU*! 

"-■ = ~-  .1-  -li-i.  —  .^   -  =^  on,.  rniriiM,  J-  n  Ctii> 

CMmnTTA.  D.  UN.  1I5S.I  I 
uni,   iBd  IvtcHBt  naiilirtr   am  *■  u  illiMUtiaa.     i^  * 


wniiif  UfB,   iDd  JbdcwBt  nauli'^   am  tm  an  llUjalAaaL     Ob  No^ 
■JHdi  (HI  I.  I'M  ittilm  kmlm^  tan    Ix.  the  d«UnUoa  >■  mml  tt 

tt  tmm,  US  tnarmif  kiu  UK    kad.  on  niiritli«  Ihc  Atdv^n  * 

'     OvIh  taBMcilHttkoialbtBiM 
aautn^ta^  BuUoliit^aVt 

Sd^SS!i»aKS^ri»E£»j 

«»plM*  nkk  iMhi.  lid  wa'wr 


^■^isaT-*Kua**^' 


Appeanmce-^^Chnsent  Rule — Plea.  93 

m  Ktaiide  after  execution  execoied^  on  the  around  that  there     cbap.  i. 

bd  been  no  notice  given  to  the  landlord  by  the  tenant  in  pos- 

MHO  of  the  premises,  and  consequently  no  trial  of  the  merits ; 
ay  tb  terms  made  were,  that  the  landlord  should  pay  costs  to 
tkekwr  of  the  plaintiff^  and  that  the  possession  should  be,  in 
tiie  BMaotime,  retained  by  the  latter  (j)  ;  and  in  a  similar  case, 
ike  the  tenant  was  brought  before  the  Court,  he  was  made 
tfipif  the  costs  (jr).  And  in  cases  of  collusion  between  the 
ionrof  the  plaintifiF  and  the  tenant,  the  Court  will  always 
tiias  interfere  (a),  and  in  most  cases  will  order  possession  to  be 
n^«Bd.  If  toe  Court  or  judge  will  not  interfere,  then  the 
Jiodlord'f  or  tenant's  remedy  is  to  bring  an  ejectment  and  try 

ki8  right  (h). 

ifjodgment  by  de&ult  be  signed  irregularly,  or  sooner  than  Wbensicned 
tbpncfioe  of  the  Court  warrants,  it  will  be  set  aside  on  ap-  *"«8»»^"*y- 
pliation  by  the  tenant  or  the  landlord.  Thus,  where  a  rule 
«»  obtained  for  judgment  against  the  casual  ejector,  unless  the 
taunt  ahonld  appear  and  plead,  and  the  tenant  did  not  appear, 
m  i  radge's  order  was  obtained  for  a  delivery  of  particulars  to 
^noao^  and  a  further  order  hy  consent  that  defendant  should 
■ve  ten  days'  time  to  plead  after  delivery,  ^leadine  issuably, 
QMBinc  p[iatis,  and  taking  short  notice  of  tnal,  and  the  lessor 
■the  piamtiff,  after  having  taken  no  step  for  a  year,  delivered 
prtioilan,  and  at  the  expiration  of  the  ten  days  signed  judg- 
M  against  the  casual  ejector,  without  giving  a  term's  notice. 
Be  jodgm^it  was  set  aside  as  irregular,  but  without  costs,  as 
ibedefimdant  was  a  nominal  narty  (c). 

If  the  application  to  set  aside  the  judgment  be  made  on  the  Tenant  must 
hialf  of  flje  tenant,  he  must  appear  to  the  action  before  mak-  SJS[*^'^**'" 
^  it,  otherwise  it  cannot  be  entertained  (d), 

6.  7%e  Appearance^  CcnteiU  Rule,  and  Plea, 

Bjf  Tmant.'] — ^The  tenant,  if  he  wishes  to  defend,  must  do  so  &  Appev- 
^^tering  an  appearance,  and  signing  a  consent  rule,  and  de-  rui?,'imd^a 
wDg  a  plea  with  such  rule.    A  plea  without  such  rule,  or  by  tenant. 
*A  mle  without  a  plea,  would  he  a  nullity  (0).    Until  an 
llpwaooe  is  entered  hy  the  tenant,  he  has  no  locus  standi,  and 
■  aitaoger  to  the  cause,  so  that  he  cannot  in  general  make 
■7  application  to  the  Court  or  a  judge  in  respect  of  it  (/). 

ItHMmld  be  remarked,  that  a  tenant  is  not  bound  to  appear,  '^^^^  ^^ 
v^ahhough  his  landlord  offer  to  indemnify  him  (g);  nor^^^^^ 
to  the  landlord  appear  and  defend  the  ejectment  in  the  te- 
•afaatme,  vrithout  his  consent  (hy.  and  if  he  do,  the  appear- 
*N  iod  ^0a  would  be  irregular,  and  Uie  Court  would  order  it 

M  OttAHnM  V.  Am,  11  Priee,  507.  (^  Doe  WWImimmr,  Roe»  10  Law  J.,  N. 
« «iB»  H«r<(*  ▼.  Hot,  S  C.  &  J.  68S.    S..  Q.  B..  38. 

^*ai|i  «H  M>C  wiflteieatly  nrang  to  (e)  See  Doe  d.  Ftlmoufh  ▼.  AUtrmm,  4 
■MeaBwricr  Cor  rcsUtution.  Dowl.  701 :  JDoe  FMt^fui  v.  Am,  7  Dowl. 

S  5*t>*MH"  V.  A>»,  4  Burr.  1W6.    7la 

.WJitPwQwV  ftwiMny  ▼.  Bm,  5  (/J  See  Doe  WUHmitmm  v.  Aoe,  15  Law 
^fm  OMHttiT.  JMWJe,4TauBt.  J^  N.  S..  I-  xch..  ao :  Doe  d.  WUHam  IV 
*  ^  ▼.  Ree.  13  Law  J..  N.  S.,  Exch..  304:  Doe 

Jilmf  SAOB,  S80;  Hart.  L.  and  T.  Vemen  v.  Roe,  7  Ad.  ft  b.  14  :  DoeCbgr, 
^  .  Brown,  9  DowL  47I:  Doe  WimamMm mtd 

■^J't  fimmm  ^,  Rm.  7Ad.lkB.  14;    ofwMer  v.  Ao«,ULair  J..N.S.,g.B.,a9. 


J***.*  P.  07.   S3  ate  OeodtUlt  d.       {g)  Right  ▼.  Wromg,  Barnes,  173. 
r^^^emme, f  DovL  VUBi  Doe  ▼.       1%)  A«t  Jonee  v.  Doe,  Barnet,  178. 
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Ejectment  in  ordinary  Cotes. 

a  mortgagee  (Jk)  severally  to  defend  the  action.  And  where 
a  lord,  claiming  by  escheat,  applied  to  be  admitted  a  defoid- 
ant  in  an  action  brought  by  one  claiming  as  heir,  the  Conrt 
directed  the  lord  to  brinp^  an  ejectment,  and  the  heir  to  be  ad- 
mitted to  defend ;  and  said,  that,  if  the  lord  refused,  they  would 
discharge  his  rule  to  be  admitted;  or,  if  the  heir  refused,  they 
would  allow  the  lord  to  defend  (J),  But  a  mortgagee  will  n^ 
be  permitted  to  come  in,  and  detend  as  landlord,  unless  he  be 
interested  in  the  result  of  the  suit,  and  be  not  pat  forward 
merely  to  further  the  purposes  of  tJie  tenant  (m).  And  if  the 
question  be,  whether  tne  party  cldmingas  landlord  be  landlord 
or  not,  as  if  the  heirship  of  the  party  claiming  as  heir,  or  the 
will  under  which  the  party  claims  to  be  devisee  be  the  point 
to  be  contested,  the  case  does  not  fall  within  the  meaning  of 
the  enactment  (fi).  Wbere  the  tenant  came  into  possesicm 
under  an  agreement  with  the  lessor  of  plaintiff  for  a  term  of 
years,  but  afterwards  disclaimed  the  tenancy,  the  Court  held 
that  a  stranger,  claiming  a  title,  should  not  be  admitted  to  de- 
fend ;  or  that,  if  he  happened  to  be  admitted,  he  should  not 
be  allowed  to  impeach  the  title  of  the  lessor  of  the  plaintiff, 
or  to  set  up  any  other  defence  than  that  of  which  the  tenant 
might  have  availed  himself  had  he  appeared  (o).  And  where, 
upon  an  ejectment  against  the  tenant  in  possession,  who  came 
into  possession  as  tenant  of  the  lessor  of  the  plaintiff,  a  third 
person,  having  an  adverse  title,  entered  into  a  consent  role  to 
defend  as  landlord,  the  Court  dischaiged  such  rule,  with 
costs  {p).  As  to  what  defences  by  the  tenant  the  landlord 
may  set  up,  see  posty  943.  If  a  rule  be  obtained  by  a  party 
allowing  him  to  defend  as  landlord,  who  is  not  so  within  the 
meaning  of  the  above  act,  the  Court  or  a  judge  wlU  set  it  aside, 
on  application  for  that  purpose  (a). 

The  rule  for  allowine  the  landlord  to  be  admitted  to  defend 
should  be  obtained  witnin  the  time  limited  for  the  tenant  to 
appear,  &c.,  as  noticed,  ante^  938.  Before  the  rule  of  H,  71, 4 
y%€t,y  {ante,  938),  it  could  not  be  obtained  until  after  the  rale 
for  judgment  against  the  casual  ejector ;  but  this,  it  is  ap- 
prehended, is  now  otherwise  (r).  The  Court  have,  in  some 
instances,  as  we  have  seen,  (ante,  935),  even  after  judgment 
against  the  casual  ejector,  let  the  landlord  in  to  defend  the 
action. 

77ie  motion  for  the  landlord  to  be  admitted  to  defend,  ei^ 
with  the  tenant  or  by  himself,  is  a  motion  of  course,  and  requires 
only  counseVs  signature,  Get  the  motion  paper  signed  by  cotm- 
sel,  or  in  the  Common  Pleas  by  a  serjeant ;  take  it  to  one  of  the 
Masters,  and  draw  up  the  rule  (s),  and  annex  a  eopy  ofU  (^ 
the  consent  rule  and  plea^  before  you  deliver  them  to  the  plaw- 
tiff's  attorney  or  agent.  You  then  proceed  as  in  ordinary  easet^ 
as  mentioned,  ante,  939,  where  the  tenant  appears  alone  ( t).    If 


(*)  Bne  Tifyard  ▼.  Cooper,  8  T.  R.  64A: 
Doe  TViM  V.  Roe,  A  Taunt.  887. 

(/)  FWrekdm  v.  »amtitte,  3  Burr.  1S90. 

(m)  Doe  PeareoH  v.  Roe,  6  Bing.  613 ; 
4  Moa  &  P.  437.  S.  C. 

(M)  See  FairekUm  t.  Shamtitle,3'BnTT, 
1304:  Loveloek  v.  DonoMier,  3  T.  R.  783. 


(0)  Doe  Knight  ▼.  Sm^the,  4  M. &  S.3C. 
(p)  Doe  Horttm  v.  RM^e.,  2  V.  ft  J.  0 
iq)  Doe  Httrwood   t.    UppemM,   Ad. 
I^ect.80n:  Doe  ▼.  Jonftm,  4  Scott.  33QC 
(r)  Doe  Bmemtr  v.  Roe,  7  SooCt,  79. 
(«)  See  the  form.  Chit.  Fonm,  9Ba 
it)  SeeaM<e,93B. 
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feratiM  part  of  the  phintiff ;  and  the  intention  of  it  b  to     cbaf.  i. 

gmtk  tenant  the  benefit  of  an  opportunity  to  como  in  and 

<IM  tiie  actkm,  without  putting  bun  to  the  trouble  of  search- 

i^tBsee  if  judgment  against  the  casual  ejector  has  been  moved 

^  The  role  is  not  rer^  clearly  expressed  as  to  the  conse- 

^aaeesof  the  plaintiff  not  proceeding'  afterwards ;  but,  at  all 

<*v^  it  is  applicable  to  thoee  cases  only  where  parties  have 

in&d  themselTes  of  its  provisions  (#).   It  may  be  added,  that 

ifiMi^rvff.  under  this  rule  were  signed  before  the  lessor  of  the 

^t^  had  entered  into  the  consent  rule,  the  defendant  will 

wW  thereupon  entitled  to  costs  (#). 

The  mode  of  i4>pearing  for  the  tenant  is  thus : — Get  a  blank  Tb»  appear- 
^^f^^ndefnma  law  statumer^s^  Jill  it  upland  let  the  defend-  SST^^Si 
^ifikrntytian  it,  leaving  room  above  his  signature  for  that  rule,  how 
f^mrwyjor  the  plaintiff.     Then  make  out  a  memorandum  «««««*.  &c 
Pf^fptarmue  on parchnent  {t)j  and  take  it  with  the  rule  to 
^f^derk  at  the  Master^s  Ojfiee^  who  will  thereupon  enter  the 
^fttr^Ke,  and  at  the  game  time  mark  the  appearance  on  the 
"■•^ntfe.   Or  if  the  ejectment  be  by  bill,  pet  a  common  baiU 
miitke  ttationer^sj  Jill  it  up  (x)  and  take  it,  together  with 
^^f^rule^to  the  proper  clerk  at  the  Matter*  s  Office,  who  will 
^ur  (jr)  mdJUe  the  bail-piece  for  the  tenant,  and  at  the  same 
J***'^  the  cq>pearance  on  the  consent  rule.     In  the  next  place, 
r^^  fjectment  be  by  original  or  by  bill,  ingross  the  general 
**''y»piMa/>optfr  (s) ;  annex  the  draft  rule  to  it,  anddeli^ 
J'W  to  theplanUiff*s  attorn^  or  agent,  as  in  other  cases  (o). 
A*Jo  the  plaintiff's  proceedings  on  the  rule,  see  post,  944. 
o^^'^t  1820,   Q,  B.  (b),  R.  H.,\6^2  Q.  4,  C.  P.  (c),  Form  of  coo- 
*  A,  2  (?.  4,  Exch.  {d),  the  defendant  shall  specify  in  the  •«»'  "»»•• 
^*^t  role  *^  for  what  premises  he  intends  to  defend,  and  shall 
JJ^  cooaent  to  confess  upon  the  trial,  [not  only  lease,  en- 
%^  ouster,  but]  that  he  (if  he  defends  as  tenant,  or  if  he 
^vas  landlord,  then  that  his  tenant)  was  at  the  time  of 
"^«rnee  of  the  declaration  in  the  possession  of  such  pre- 
J^\  and  that  if  upon  the  trial  the  defendant  shall  not  con- 
jyji  poaseasion,  as  weD  as  lease,  entry,  and  ouster,  whereby 
l^.fliiiitiff  shall  not  be  able  further  to  prosecute  his  suit 
^  defendant,  then  no  costs  shall  be  allowed  for  not 


I^^I^Btnig  the  same,  but  the  defendant  shall  pay  costs  to  the 
^^w  in  that  case,  to  be  taxed."  It  is  also  provided  hy  the 
^  »at,  if  the  defendant  succeeds,  the  lessor  of  the  plmntiff 
*^  PV  his  costs.    The  object  of  this  rule  is  merely  to  pre- 

miiSL^'''"  ▼•  Bamrd,  7  Jur.  09,  be  ddlverad  io  like  manner  aa  pleas  in- 

J!J?^"*:  UUw  J..  N.&,Exeh..  other  aetkm,  the  defendant's  appear- 

t  sZaIlI^*  ^"^  ^'  ^  ^'^^  being  fiist  entered  with  the  proper 

wSx.^^  ^'^  Forms,  357.  officer,  as  heretofore.**    The  rule  of  H. 

MftP  i^^^-Poni»'961-  T..  4  W.  4.  r.  J.  that  no  plea.  *&  sbaU 

S  Ltl^^  ^  *^*  ^'  '^^^  ^  delivered,  was  held 

2,  ^BB  fim  of  plea.  Chit.  Forms,  mit  to  apply  to  proceedinn  in  cJectmeoL 

u  Tk.  •  ..  'S**  '>M  WitUamg  V.  WlSiama,  fl  Ad.  & 

QbL^M- J^l  Vict^  Q.  a,  after  re-  E.SB1;  4  Nev.  ft  M.  »6,  &  C)    In  the 

«?n    "Ttbe  practiee  of  this  Common  Pleas  It  was  the  prsctica,  before 

STjJI'^^ioBs  of  ^)eetnMnt,U  is  this  rule,  lo  file  the  plea  and  consent  rule 

^SbSL  ^?^  *»1  consent  rale  at  the  prothonotary's ;  and,  in  the  Exche- 

la^"*5  M  thechambcrs  of  one  of  quer,  to  file  them  with  the  clerk  of  the 

"ijy  *  »»  same  eoort,"  orders,  pleas. 

WiiS*S**"  the  last  day  of  this  (6)  S  Chit.  Rep.  375, 379. 

^ZTlrV*^  pmetk*  be  diseoo.  (e)  6  Moore,  310. 

;3^J*J^  inch  actk»a,  the  plea.  (d)  9  Price,  909. 
^  ""WM  mlc  annwwl  tharaCo, 


M>  EjedmetU  in  crimmy  Cates. 

paut  Iff,  vent  the  neoMsitj  of  proving  the  identity  of  the  pTemiaeB  in 
litigation  at  the  trial,  oy  which  neoeseity  plaintifia  liad  been 
preyionely  frequently  defeated,  without  the  merits  of  the 


being  at  all  investigated.   The  confesrion  admits  nothing  at 
ally  but  that  the  derendants  defend  for  certain  specified  pre- 
mises  (/).  Notwithstanding  the  rule  re<^uires  the  premises  to 
be  specified,  it  is  still  the  inveterate  practice,  where  the  tenant 
or  landlord  defends  for  all  the  premises,  to  designate  them  wiUi 
the  same  obscure  generality  as  in  the  declaration  (^^.      Bat  if 
the  defendant  defends  for  part  only  of  the  premises^  it  is  neece- 
sary  to  state  with  particularity  for  what  premises  he  iwit^^^k 
to  defend,  on  account  of  costs;  for  otherwise,  if  the  plain- 
tiff succeeds  in  establishing  his  right  to  any  portion   of  the 
premises,  he  will  be  entitled  to  his  general  costs  of  the  eanse, 
and  this  though  the  defendant  succeeds  in  respect  of  those 
premises  for  which  only  he  really  intended  to  defend  (A).     It 
may  be  here  added,  that,  if  part  only  be  defended  for  by  the 
consent  rule,  the  plaintiff  may  sign  judgment  as  of  conne 
against  the  casual  ejector  for  the  residue  when  the  time  Ibr 
appearing  and  pleading  has  expired.    The  above  rule  of  court 
extends  to  all  defendants,  including  corporations  («).       But 
where  the  ejectment  is  brought  by  one  tenant  in  common 
against  another  (i),  or  by  one  coparcener  or  joint  tenant 
against  another  (/),  the  dourt  or  a  judge,  upon  appllcatHm 
and  an  affidavit  of  the  fiicts,  will  let  in  the  tenant,  &c.  to 
defend,  upon  his  confessing  lease  and  entr^  only,  so  as  to  put 
the  lessor  of  the  plaintiff  to  prove  at  the  trial  im  actual  ouster; 
provided  the  tenant  do  not  dispute  the  plaintiff's  title  as  tenmt 
m  common,  &c.  (m),  and  denies  actual  ouster.    Unless  this  is 
done,  the  defendant  will  be  prevented  at  the  trial  from  contend- 
ing that  he  is  tenant  in  common,  &c.  (n)    The  consent  rale 
need  not  set  out  the  christian  and  surname  of  the  lessor  of  the 
plaintiff  (o).    It  must,  however,  be  correctly  intiUed  in  the 
action ;  and  where  four  ejectments  were  brought  on  the  demise 
of  the  same  lessor,  to  recover  thirteen  houses,  each  ejectment 
beinff  for  a  portion  of  the  thirteen,  and  each  declaration 
for  tnirty  messuages,  and  the  landlord  entered  into  a  < 
rule  treating  the  four  actions  as  one,  but  brought  on 
demises,  and  for  a  hundred  and  twenty  messuages,  it  was  held 
that  the  consent  rule  was  a  nullity,  and  that  a  writ  of  enor 
coram  ndbis^  describing  the  cause  in  the  same  manner,  ^was  no 


stay  of  execution  {p\     If  the  declaration  be  amended  bj- 
the  judge  at  the  trisl,  the  consent  rule  is  still  applicahle  to 
it  (a). 
piMu  According  to  the  usual  terms  of  the  consent  rale,  the  do- 

(/)  Hm  IWr  Y.  Rm,  10.  B.  TOO.  SLC 

{g\  4  Ntv.  Jk  M.  4ft,  n.  («).    Sae  Hm  ▼.       (ti  Dm  Ohum  y.  Am,  S  Taoat.  SR-. 

HMi*i»,  4  DowL  41f  1 1  Gala,  S6S,  &  C.  And  «•  Dm  IFMte  ▼.  QiT.  1  Ouapw  n  : 

(*)  Set  ^mT.  pt.  ft,  cb.  91.     S«t  1>M  Rote,  on  Eria.,  Slid  ad^  ». 
DMMNfwrf  ▼.  lUm^,  1  Dowl.  tt  U  109  |        (m)  JUttim^  7  Mad.  99. 
11  M.  a  W.  600,  S.  C    Dm  BMUomt.       (a)  CWhar  v.  Dm  d.  TNi  ■■■■»,  11  A.  ^ 

HMghm,  4  DowL  41S.  E.  1008, 101ft  t  Oolwd.  WigJUW^, 

(I)  i>M  I%WT ▼.  Hm,  1  a  B. 70a  9Biirr.  1807 

(*)  OdIwT.  Brwdm,  9 Burr.  180ft.   But       (•!  Dat^pmtm-w,  AaU,  3  II4 
the  tenant  of  taumt  in  common  is  not       ip)  Dot  nU^ftU  ▼.  Am.  7  I 

antltlad  to  chit  privilMa,  unleat,  at  all  Dm  Hmtekaeorm  ▼.  Am.  S  D.  A 
avana,  on  behalf  of  hUlandloid.  and  the       <f )  Dm  Etmmdt  ▼.  Laacft,  9  Soott,  ft. 

Utter  Join  in  the  anpllcatioo.   Dm  ITWt  R.,  000;  0  Demi  877«  &  C 
▼.  Am,  4  Dowi  «» t  1  M.  *  W.  60B« 
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eu  plead  **  not  guOty  *'  only  (r)  ;  but  the  Ckrart  or  a     cmaw.  i. 

ji%iDij  gire  him  leave  to  plead  to  the  jurisdiction,  such  as  THutpiMwii 

aM  tk  huDds  lie  in  a  county  palatine  (i),  or  in  the  cinque  bie.  Ac 

VKli{t),oT  in  London  (x),  or  tnat  they  are  held  in  ancient 

«aeae(f),  or  the  like.    Such  plea  to  the  jurisdiction  must 

WpUM  within  four  days,  or  within  the  first  four  days  of 

tbelaD(i),  although  that  happen  to  be  before  the  expiration 

oftk  time  limited  for  the  tenant's  appearance.    The  Court 

hn  allowed  it  to  be  filed  de  bene  eue^  within  the  first  four 

%scff  the  term,  pending  a  rule  nisi  for  permission  to  allow 

tieplato  be  pleaded  (a).    A  plea  puis  darrein  ccntinuance, 

cfaRktse  by  one  of  the  lessors  of  the  plaintiff,  is  bad  on  de- 

^nniir(^).    If  the  plaintiff,  after  issue  and  before  trial,  enter 

ktopwtof  the  premises,  the  defendant  might  plead  it  as  a 

^fmitarein  amtinuancey  as  in  other  cases (c).  Where  the 

Bine  tf  the  plaintiff's  lessor  was  inserted  in  the  body  of  the 

pK(iiihe  person  complaining),  instead  of  that  of  the  nominal 

^u^  jn^^ent  signed  against  th<)  casual  ejector,  under  the 

ifatliitthe  plea  was  null  and  void,  was  set  aside  with  costs, 

■iDegikr(i). 

Br  Landlord^  SfcJ] — We  have  already  seen,  (onto,  937),  that,  AmMraiio» 
™^  the  tenant  in  possession  is  not  bound  to  appear  and  S^^Ski^ 
*faid  the  iction,  yet  he  is  obliged,  by  the  1 1  Gf.  2,  c.  19,  s.  12,  Kt"^' 
p^  penalty,  to  give  his  landlord  notice  when  a  declaration 
la^meot  has  been  served  on  him.    And,  by  1. 13  of  that 
^  the  Court  may  allow  the  landlord  to  make  himself  defend- 
^  by  jouiing  with  the  tenant,  if  the  tenant  appear ;  but  if 
ue  toisot  neglect  or  refuse  to  appear.  Judgment  shall  be  signed 
^«i»t  ihe  casual  ejector,  for  want  of  such  appearance  ;  yet, 
a  tbe  kndlord  shall  desire  to  appear  by  himself,  and  consent 
|^€Bter  into  the  like  rule  the  tenant  must  have  entered  into 
«d  he  appeared,  the  Court  shall  permit  him  to  do  so,  and  shall 
^  a  stay  of  execution  upon  the  judgment  against  the  casual 

t^f  until  they  shall  make  further  order  therein.  It  seems 
the  first  part  of  this  enactment,  in  allowing  the  landlord 
^JHD  in  the  defence  with  the  tenant,  effected  no  alteration  in 
*lMr  as  it  previou^y  stood,  for  that  the  landlord  might 
••iyacoine  in  and  enter  into  such  joint  defence  (e).  The  en- 
^^^t  in  other  respects  was  intended  to  prevent  collusion 
^'^^Ben  the  claimant  and  the  tenant,  and  for  that  purpose 
P*^*^^  that  the  landlord  might  defend  alone.  A  liberal  con- 
Jrartion  has  been  given  to  it  (^)  ;  and  the  Court  have  let  in 
"ft  ndror  devisee  of  the  landlord,  although  the  heir  or  devisee 
^  iwver  been  in  possession  or  received  rent  (h),  a  remainder- 
1^  under  the  same  title  with  the  original  landlord  (t),  and 

S^lI^v-fiMAv.S  M.*  W.159.  0)  Dm  ^m  v.  Bnwer,  4  M.  ft  SeL 

S  uJ^'  ^J«-»  D.  f.  aOO:  S  Chit.  Rep.  383, 8.  C. 

S^^rB'i,  (c)  a Sd,  IM ; oirte,  883,  Ac. 

».iUaB,  14a  (d)  8  S€i.  isa 

8^iitotb«aadsvUB«oeinnrto  («)  See  per  IflAmf.  J.,  in  FairdUm  ▼. 

fP « iMlicatka  for  lewe  to  plMd  GoodwUt,  3  Burr.  1308. 

iTSfeL??'"^  <leinein0.  Dm  RmH  t.  (jr>  Doe  ▼.  Birdmm,  0  Ad.  A  E.  663, 

^*"V. lata,  per  Cblm-idge,  J. 

ImJT^l^  '•  ''»»•»  8  T.  B.  474.  (h)  LoreUtek  ▼.  Donoattmr,  4  T.  R.  188. 

^t «7'  And  fee  3  T.  R.  7H3,  S.  C. 

"rntj|w«aiT.]tM,]o£att,A83.  (i)  LtMktek  v.  DoncmtUr,  3  T.  R.  783. 
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the  Court  or  a  jadge  will  stay  the  proceedings  until  security  be 
given  for  costs  (c),  or  his  guardian  undertake  for  the  payinent 
of  them  {d)fOr  some  real  and  responsible  person  be  Dam«d  as 
plaintiff  {e).  So,  if  the  lessor  of  the  plaintiff  reside  abro«a  (/), 
or  die  p«naine  the  action  (^)  or  aiter  verdict  (A),  the  Ccwi 
or  a  judge  will  stay  the  proceedings  until  such  aecority  be 
given.  But  where  a  similar  application  was  made,  upon  liie 
ground  of  the  lessor  of  the  plaintiff  having  privilege  ot  Pariia- 
ment,  it  was  refused  (t). 

Stqyina  Proceedings^  S^c^ — As  to  when  the  Droceedings  mav 
be  stayed  in  a  second  action  until  the  costs  in  the  first  are  paid, 
&c.y  see  pagty  Pt,  5,  ch,  9. 

Where  the  defendant  moved  to  stay  proceedings  in  an  eject- 
ment, upon  the  ground  that  the  title  of  the  lessor  of  the 
plaintiff  had  determined  since  the  commencement  of  the 
action,  the  Court  refused  the  rule,  saying  that  the  plaintiff 
had  a  right  to  proceed  for  the  recovery  of  his  damages  and 
costs  (i). 

In  ejectment  on  a  clause  of  re-entry  in  a  lease  for  breach 
of  covenant  to  repair,  the  Court  has  no  power  to  stay  proceed- 
ings (unless  the  lessor  of  tlie  plaintiff  consents)  even  on  pav- 
ment  of  costs,  though  it  is  sworn  by  the  defendant  that  the 
necessary  repairs  were  done  at  the  time  of  making  the  ap- 
plication (/). 

By  the  4  O.  2,  e.  28,  #.  4,  in  ejectment  for  non-payment  of 
rent,  if  the  tenant  or  his  assignee  shall  at  any  time  nefore  trial 
pay  or  tender  to  the  landlord,  his  executors  or  administrators, 
or  to  the  attorney  in  the  cause,  or  pay  into  court,  all  rent  and 
arrears,  together  with  the  costs,  then  all  further  proceedings 
shall  cease  and  be  discontinued.  See  this  further  conaiderM, 
/>ort,  97t). 

Also,  by  the  7  0»  2,  c.  20,  #.  1,  in  ejectment  by  a  mortgagee, 
(or  in  an  action  on  a  bond  for  payment  of  the  money  secured 
by  the  mortgage,  or  performance  of  the  covenant  therein  con- 
tained), where  no  suit  in  equity  for  foreclosure  or  redemption 
is  depending,  if  the  person  having  a  right  to  redeem  (provided 
that  such  party  be  a  defendant  in  the  action)  (m)  shall,  at  any 
time  pending  the  action  (n),  pay  to  the  mortga^,  or,  in  case 
of  his  refusal,  pay  into  court,  the  principal  and  interest  due  on 
the  mortgage,  with  such  costs  as  nave  been  expended  in  any 
suit  at  hiw  or  in  equity  on  such  mortgage,  (such  money  for 


(e)  Jnon,^  1  Will.  190:  Tkrogmarion  d 
Hmer  V.  Smith,  S  Str.  93i. 

id)  Jmm,,  Cowp.  ISB. 

(•\  Noke  r.  Windham,  2  Str.  69 :  Doe 
RpberU  T.  RoberU,  6  DowL  6fi6.  See  a 
form.  Chit.  Pormt,  968. 

(/)  Denn  Imcom  ▼.  Fu^ford,  2  BuiT. 
IITT*  AUtett  If  there  be  several  lenor«» 
and  all  are  not  abroad  (foar,  PL  6,  ch.  11). 

ig)  Thnuima  d.  Twmer  ▼.  Qny,  2  Str. 
1006. 

(A)  Doe  Cotma  ▼.  Cbeeiw*  1  Q.  B.  496: 
9  DowL  1040: 1  O.  &  D.  fi03»  not  &  P.: 
Doe  Barl  qf  Sgremmt  t.  St^hm$t  2  D.  A 

L.  sgs:  1,0ft,  ssa 

«)  PraafOA  ▼.  Lbtgdtn,  1  Str.  479 ;  8 
Mod.20,S.  C. 
(Ar)  ThnuHmt  t.  Ct^,  2  Str.  1056.   Set 


Spkar  ▼.  Dodtf.  1  DowL  906  ;  9  C.  dc  J. 
165,  8,  C:  Dm  CtaeiM  ▼.  Cosant,  9  DowL 
104U;  poM,  970* 

(/)  Doe  Mt^^tew  r.  Aeb^,  10  Ad.  dc  E. 
7I;2Per.  AD.  902,5.  C 

(m)  Do§  Hw$t  ▼.  CUfim^  6  N«t.  &  M. 
857;  4  A.  &  E  814,  &  C  The  mnrHMiii 
■ufflciently  shews  that  he  haa  becom»d»- 
fcndant,  by  stating  in  hia  aflldaTit  that 
he  has  entered  an  appearaoee,  wHKnu 
going  on  to  say  that  he  haa  aigoed  the 
coojent  rule.  (Doe  Com r,Bnmm,9  Dowt. 
471). 

(fi)  See  Doe  Tmbb  ▼.  Roe,  4  Taimt.  8>7. 
The  act  does  not.  It  seems,  apply,  if  ludg> 
ment  has  been  signed,  and  plajniill  h  en- 
titled to  execution.  {Ammt,  Ue§d,  f  Vaa. 
h  B.  15> 
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tb  Imdlord  appear  by  himself^  the  rale,  following  the  words     chaw.  i. 

«f  tk  fliatiite,  giTes  liberty  to  the  plaintiff  to  sign  judgment 

igBBrt  the  caaoal  ejector,  bnt  execution  thereon  to  be  stayed 
^0  fiirther  order  {x\  The  plaintiff,  in  that  case,  thereupon 
iBMdiaiely  signs  judgment  against  the  casual  ejector ;  aUd  if 
tke  hmOard  £>ea  not  appear  at  the  trial,  the  plaintiff,  upon 
MBifafing  the  pottea  and  office  copies  of  the  rules,  must  more 
■rkare  to  sue  oat  execution,  and  the  Court  will  accordingly 
gml  a  rule  itift  ( j^).  But  if  the  landlord  does  appear,  and  the 
cnae  be  tried,  and  a  Terdict  and  judgment  be  obtained  against 
Mb,  exeeaUon  may  be  issued  asainst  him  without  any  fur- 
ther ofdo-  0^  the  Ck>urt  (z).  Where  there  were  four  actions 
ift  ipon  the  same  demises,  but  against  different  sets  of  tenants, 
ni  ifoo  the  landlord  appearing,  he  entered  into  but  one  rule 
IS  to  the  four,  treating  tne  whole  as  one  action,  the  Court  held 
kb  ecasent  rule  to  be  a  nullity,  and  that  the  plaintiff  might 
^^  JB^iment  i^ainst  the  casual  ejector  (a). 

If  thm  be  any  irregularity  in  the  rule,  or  it  be  obtained  bv  ^•J?]!**** 
a^ity  who  haa  no  right  to  appear  in  the  character  of  land-  "*  ' 
M.  the  Court  or  a  judge  will  aischar^  it,  on  an  application 
Bade  in  due  time  (&),  and  generally  with  costs. 

Wltfre  a  party  is  landlord  of  the  whole,  and  tenant  of  part  wh«re  th« 
flf  the  premises,  and  the  tenants  are  paupers,  if  he  alone  be  the  tenant  b* 
Ral  party  defending,  and  the  tenaniB  claim  no  interest  in  the  ^^^^' 
pramises,  be  should  appear  and  defend  as  landlord  for  the 
fremises  in  the  possession  of  his  tenants,  and  as  tenant  for  the 
nadne ;  or,  in  default  thereof,  a  rule  or  order  may  be  obtained 
ibr  setting  amde  the  appearancesand  pleas  of  the  tenants,  and  that 
jsd^pnent  may  be  signed  against  the  casual  ejector  {e)\  and  the 
csee  would  be  the  same,  though  the  landlord  were  not  tenant 
of  any  part.  But  the  Court  or  a  judge  would  not  interfere,  in 
tlus  way  where  the  tenant  claims  any  interest  in  the  premises, 
Bkd  do«  not  repudiate  the  appearance  entered  for  him  (<f) ; 
aur  would  they  make  a  third  party,  not  a  claimant  to  the  pre- 
itiiscs,  pay  the  costs  of  an  appearance  which  he  had  induced  a 
psaper  t^iant  to  enter  into,  but  which  the  pauper  would  not 
stMTwise  have  done  («). 

A  party  residing  abroad  may,  upon  being  admitted  to  defend  Security  for 
B  landlord,  be  required  to  give  security  for  costs  (/).  "**^ 

It  may  be  here  stated  thAt  the  lan^ord  or  party  let  in  to  wiut  do. 
as  such  cannot  avail  himself  of  every  defence  that  the  JSJfumSiord 
could  have  done  had  he  defended :  thus,  where  the  lessor  may  set  up. 
of  Uie  plaintiff  churned  by  virtue  of  a  judgment  a^nst  the 
Maty  in  poastsssion,  which  he  had  executed  by  elegit^  the  de- 
Imdlant,  who  claimed  under  a  conveyance  from  that  party,  and 
who  de^nd^  alone,  was  held  precluded  from  setting  up  the 
vsDt  of  a  notice  to  quit,  since  the  tenant  in  possession  had  ad- 


u)Sae  lUtr.  Bmmttt,  4  B.  &  C.  897;  7  Ad.  B)ect.  260 :  Doe  d.  Curr  v.  Jordm, 

DmL  *  R.  9B1.  4  Scott,  370. 

W  9et  tb»  fimn  of  the  role,  ChiL  te)  Thrusttmt  ▼.  S*«nfon,  10  B.  dc  C. 

f «M,  974.  Ill ;  ft  Man.  «c  R.  M3:  poH,  906, 957* 

^9mDm  Imtw  t.  BmimM.  4  B.  &  C.  (d)  Doe  v.  Gee.  9  DowL  61S. 

«r-,  7D.  a  R.981,&C- IlM  Roterfi  («)  Uoe  v.  Snittft.  8  DowL  M7.    Andaee 

v.SaSi.  1  Chit.  Rep.  47:  IXie  SiiNofw  ▼•  SMm  v.  RMt,  1  Dowl.,  N.  S.,  338. 

Mift  I,  U.  S3S:  jMtf,  900.  (/)  Dm  Hudfofi  v.  JanMMm,  4  M.aRy. 

m  Dm  fWdWW  ▼.  Bee.  7  Dowi  718.  570. 

W  SeeDMd.  KmrwrntA  ▼.  L^rpeneott, 
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Past  nr.    the  Court  or  a  jadge  will  stay  the  proceedings  until  secimiy  be 

'  given  for  costs  (c),  or  his  guardian  undertake  for  the  payment 

of  them  (d\  or  some  real  and  responsible  person  be  named  as 
plaintiff  {eS,  So,  if  the  lessor  of  the  plaintiff  reside  abroad  (/), 
or  die  pendinethe  action  (^)  or  aiter  verdict  (A),  the  C<Nirt 
or  a  judge  will  stay  the  proceedings  until  such  security  be 
given,  fiut  where  a  similar  application  was  made,  upon  the 
ground  of  the  lessor  of  the  plaintiff  having  privilege  ox  Pailia- 
menty  it  was  refused  (t). 

Steyinf  pro.       Stajfifio  Proceedings^  S^e,"] — As  to  when  the  nroceedings  mav 
*'^"^^°^'  ^^  be  stayed  in  a  second  action  until  the  costs  in  tne  first  are  paid, 

&c.,  see  paet^  Pt,  5,  ch,  9. 
Not  ibr  oeMer     Where  the  defendant  moved  to  sta^  proceedings  in  an  eject- 
or title,         ment,  upon  the  ground  that  the  title  of  the  lessor  of  the 
plaintiff  had  determined  since  the  commencement   of   the 
action,  the  Court  refused  the  rule,  saying  that  the  plaintiff 
had  a  right  to  proceed  for  the  recovery  of  his  dami^^  and 
costs  (i). 
For  non.  In  ejectment  on  a  clause  of  re-entry  in  a  lease  for  breach 

"V^-  of  covenant  to  repair,  the  Court  has  no  power  to  stay  proceed- 

ings (unless  the  lessor  of  the  plaintiff  consents)  even  on  pav- 
ment  of  costs,  though  it  is  sworn  by  the  defendant  that  tne 
necessary  repairs  were  done  at  the  time  of  making  the  ap- 
plication (/). 
For  noo-  By  the  4  G^.  2,  c  28,  s,  4,  in  ejectment  for  non-payment  of 

S^^^  rent,  if  the  tenant  or  his  assignee  shall  at  any  time  before  trial 
pay"  or  tender  to  the  landlord,  his  executors  or  administrators^ 
or  to  the  attorney  in  the  cause,  or  pay  into  court,  all  rent  and 
arrears,  together  with  the  costo,  then  all  further  proceedings 
shall  cease  and  be  discontinued.  See  this  further  considered, 
pasty  97t). 
By  mortgagee  Also,  by  the  7  G,  2,  c.  20,  #.  1,  in  ejectment  by  a  mortgagee, 
jgn»t  mort-  (or  in  an  action  on  a  bond  for  payment  of  the  money  secured 
by  the  mortgage,  or  performance  of  the  covenant  therein  con- 
tained), where  no  suit  in  equity  for  foreclosure  or  redemption 
is  depending,  if  the  person  naving  a  right  to  redeem  (provided 
that  such  party  be  a  defendant  in  the  action)  (m)  shall,  at  any 
time  pending  the  action  (n),  pay  to  the  mortga^,  or,  in  case 
of  his  refusal,  pay  into  court,  the  principal  and  interest  due  on 
the  mortgage,  with  such  costs  as  nave  been  expended  in  any 
suit  at  law  or  in  equity  on  such  mortgage,  (such  money  for 

le)  Jmn.,  1  Wib.  laOt  Throgmartan  d  Spkar  ▼.  Dodtf,  1  DowL  906  ;  9  C.  At  J. 

MWtr  V.  Smith,  8  Str.  93S.  169.  &  C:  Dm  Cta«M  ▼.  Cbe«w.  9  DovL 

id}  Jmm,,  Cowp.  ISO.  104U;  poti,  970. 

(«)  Noke  ▼.  Wwttdham,  2  Str.  69 :  Doe  (/)  Dm  M»Amr  ▼.  ^My.  10  Ad.  At  £. 

Aotorf*  ▼.  Robertt,  6  DowL  Afitf.    See  ft  71:  <  P»r.  A  D.  308,  5.  C 

tarn.  Chit.  Fomu,  306.  (m)  Do§  Hurm  t.  CHfim,  6  Nev.  h  M. 

(/)  Dam  Lueat  v.  PU^ord,  8  Bun*.  897;  4  A.  &  E.  814,  &  C   The  iiMVtfMor 

1177.    Aiaer,  if  there  be  wveral  Icesort,  tufflclently  thews  that  he  hai  becomtoe- 

and  all  are  not  abroad  {pott,  PL  9,  eh.  11).  ftndant,  by  stating  in  his  affidavit  that 

(g)  Tkmttma  d.  Turner  ▼.  Ort^,  8  Str.  he  has  entered  an  amiearanee,  withoat 

1096.  going  on  to  sar  that  De  has  stgned  the 

(A)  DmObmiw  ▼.  Cbeeiw*  1  Q.B.  496;  consent  rule.  (XXm  Ow  t.  Atwwm,  6  DowL 


9  DowL  1040;  1  O.  &  D.  908,  not  &  P.:  471). 

poeBaHqfBgrwmmtr,StepheH»,2D.A  (n)  See  Dm  TWU  t.  Itoe,  4  Taont.  887. 

L.  909:  post,  USa  The  act  does  not.  It  seems. apply,  if  ii«^' 

«)  PraatoA  V,  Ungdtm,  1  Str.  479;  8  ment  has  been  signed,  and  plalntlS  Is  cn- 

Mod.  80, 9.  C.  tit  led  to  execution.  {Amm  v.  JUM,  8  T». 

Ik)  Thruttota  w,  Grtp,  8  Str.  1096.   See  /k  B.  19>                               ^^ 


iriM^  iattfMt,  and  ocwta  b>  b«  BMertained  by  tha  Court     cuAt.i. 

•ta(  nch  aetioo   ia  pendiog,  or  by  its  officer),  it  •hall  be  " 

4N(judtakeii  tobeinfall  ntu&ctiunof  tbeinortMge,uid 
IkCitTt  (•)  aluJI  discharge  the  mortgagor  of  and  tima  the 
^■eeordiiiglj,  and  order  a  re-conTejrance,  See.  This,  how- 
ns,  ^T  aBct.  3,  Aotat  not  extend  to  cases  nhere  the  right  of 
a^iioD  14  coDtroTeTted  {p),  or  the  money  due  is  not  ad- 
jHd(f);  nor  shall  it  prejodiM  any  suhaequent  mortgage  (r), 
Irdrrowe  nuder  tta«  a«t  will  not  be  granted  nnleea  ail  the 
idaimii  admit  the  lesaoT  of  the  plaintiff's  title  (j).  A  refer- 
BMna  refowd  wbere  the  defendant  had  asreed  to  sell  the 
i^f  of  ndemption  to  the  letaor  of  the  plaintiff,  and  had 
Ixmed  to  complete  the  contract  (()-  Sot  where  a  firat  mort- 
ppc  traght  an  action  of  coTenanl  on  the  covenant  in  the 
"WfBt  deed,  haring  received  notice  from  a  second  mortgagee 
Mb  ulirer  np  the  deed,  and  the  mortgagor  applied  to  the 
Curl  Id  compel  the  plaintiff,  under  the  act,  to  re-convey  the 
jmBiiri  upon  payment  of  the  principal,  interest,  and  coata, 
tktCnrt  held  it  to  be  a  caM  tvithin  the  act,  and  made  the 
fi"  (■)•  The  defendant  is  entitled  to  hare  the  proceedings 
%td,  ander  the  act,  without  paying  any  bygone  interest,  or 
iIm  tipenie  of  preparing  the  mortgage-deed,  or  any  assignment 
<f  it  (s],  or  any  colUteral  debt  (e).     The  coats  alao  are  taxed 

Su  between  party  and  party,  and  not  as  between  attorney 
dicDt  (s). 
If  in  ejectment  be  bronght  for  the  purpose  of  recovering  wiunpm- 
twjwly  in  the  poatawon  of  the  Crown,  the  Court  will,  upon  P^^ 
HKiaD  made  on  behalf  of  the  Crown,  set  ande  the  proceed-  ihTDm 

Cigamit,  Warrant  of  AUont^,  SfC.'] — The  defendant,  after  Cofmrit. 
iwamux,  may  give  a  eoffnovit,  and,  if  he  give  it  after  pies 
fWtd,  be  should  consent  towitbdr»whiBpleB(2).  Thepre- 
■ncemd  attestation,  &c.  of  an  attorney  on  behalf  of  the  defend- 
Ml i> Decenary  at  thetimeof  itsexecution,  asinothercaseB((i^. 
Itit  pluntiff  may  sign  judgment  in  pursuance  of  the  eofftumt, 
a  tincted  ante,  839  (b).  This  is  a  final  judgment,  and  has  the 
■Bt  tSect  aa  a  judgment  upon  verdict.  Vi  here  the  landlord 
Utaiei  the  action  at  his  own  expense,  but  in  the  name  of  his 
■mot,  the  Court,  upon  application,  set  aside  a  judgment  en- 
1^  up  on  a  coanoTtt  given  bv  the  tenant,  and  let  in  the  land- 
M  to  defend  the  action  in  his  own  i 


950  J^feetmmt  m  ordinary  Ocuet, 

Part  If  I.  Where  there  are  several  defendants  to  whom  the  |i1ttnftiff 
g^^g^jj^  -  delivers  declarations  for  the  recovery  of  the  same  premises,  the 
fencci.  Coort  would  prohablv  now,  since  the  3  <^  4  ^.  4,  c.  42,  ( wfaidi 

gives  one  of  several  defendants  who  is  acquitted  his  costs),  on 
the  motion  of  the  plaintiff,  join  them  all  in  one  declaratjoii, 
although  they  are  severally  concerned  in  interest,  thou^  be- 
fore that  act  the  Court  would  not  do  so  (^). 

Deftth  of  let.  Death  of  Parties— Effbct  of.T—The  death  of  the  lessor  of  ths 
t%  efi^Tof.  pl^^tiff,  or  of  one  of  several  lessors,  pending  the  action,  does 
not  abate  it.  The  action  may  be  proceeded  with  by  the  partjf 
representing  the  interest  of  the  late  lessor,  for  damages  sod 
costs,  though  possession  of  the  premises  cannot  be  obtained  (A), 
and  security  ror  costs  may  be  ordered  to  be  given  (i). 
Death  of  do-  The  death  of  a  sole  defendant  in  the  action  will  abate  it,  as 
fendant.  ^  ^^^ler  cases.  Where  the  landlord  was  admitted  to  defend 
alone,  and  died  before  the  termination  of  the  action,  having 
devised  all  his  estates  to  B.,  and  the  Statute  of  Limitations 
prevented  the  lessor  of  the  plaintiff  from  bringing  afresh  eject- 
ment, the  Court  gave  him  leave  to  sign  judgment  aeainst  the 
casual  ejector  and  issue  execution  thereon,  unless  B.  would 
appear  and  defend  the  action  as  landlord  {j).  As  to  allowing 
judgment  to  be  entered  nunc  pro  tune  in  the  case  of  the  defend- 
ant^ death  after  verdict,  eeepogt^  Ch,  3,/>.  1016  (k). 

9.  The  Issue,  Notice  of  TVial,  Jury  Process,  and  Nisi  Prim 

Record,  ^c. 

noto!>fTrial  ^^  defendant  or  defendants  having  pleads  and  entered  inh 
jurv^rooen, '  ^^  Consent  rule  or  rules,  and  the  plaintiff*  s  attorn^  having  got 
andNbi;Priut  the  latter  drawn  up  as  directed,  ante,  944,  he  may  at  once  proceed 


Jury  prooen, '  ^^  Consent  rule  or  rules,  and  the  plaintiff*  s  attorn^  having  gat 

analvb'     -'•-  -._  . 

"****'  *  to  make  Up  and  detiver  the  issue,  aive  notice  of  trial,  s%ie  out  the  jmy 


process,  make  up  and  pass  the  Nisi  Prius  record,  and  set  down  th* 
cause  for  trial,  as  in  other  cases  (/).  No  fresh  declaration  is  de- 
livers. In  making  up  the  issue,  the  plaintiff  ^s  attorn^  should 
substitute  the  names  o/the  real  defenaants  for  that  of  the  casual 
ejector,  and  the  notice  to  appear  at  the  foot  of  the  dedaratim 
should  of  course  he  omitted.  It  also  seems,  that  the  rules  of 
H,  T,,  4  W,  4,  prescribing  the  form  of  an  issue,  &c.,  do  not 
apply  to  an  ejectment,  yet  they  are  followed  in  practice  as  &r 
as  they  can  be  (m).  In  actions  by  original,  it  is  more  conect 
to  intitle  the  issue  of  the  same  term  as  the  declaration  (f»)  ;  al- 
though it  may  be,  and  usually  is,  intitled  of  the  term  in  or  of 
which  issue  was,  or  is  supposed  to  have  been,  joined,  in  the 
manner  as  in  actions  by  bill.  In  actions  by  biU,  the  iasoe 
should  be  intitled  of  the  term  in  or  of  which  issue  is,  or  is  sup- 

igi  See  Run.  Eject.  187-    See  Doe  Vmr-   weB,  i  Wils.  7  :  Doe  ▼.  Grwt^r.  \  B.k 
leify.  Aiw.  6Jur.931.  B.  C.  Crea.884;  SD.Je  Ry.437,S.a/Mee,9lfi. 


(h)  See  Thnutout  v.  Grep,  2  Stra.  1056:  (j)  Dot  GnM  w.  Ormbb,  6  B.  ft  C. 

OwtiHght  V.  HoMmi,   Baroet.  119:   Dot  iV^. 

Cb8«fi«v.CbseiM.iaB.496:9I>owl.l040,  {k)  And  9oe  Doe  Ti^Urr.Bme,  7  Dcml 

S.  C:  Doe  r.  Stephens,  2  D.  &  L.  990.  564. 

And  Me  Spteer  v.  Dodd^  I  Dowl.  906;  (/)  See  theTarkxufbniM,  Chit.  Fonw, 

2  a  A  J.  165.  S.  C  367.  968. 

(<)  See  Doe  KaH  ^  Bgremont  v.  Ste-  im)  See  mte»  917. 

phene,  2  D.  A  L.  9ftl:  Tkmetout  v.  Bed-  [tt)  See  Let  v.  CtorJke,  2  East,  33S. 
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poni  to  be,  joined  (o).    In  actions  by  original^  the  isBiie,  after    chap.  u 

fliitz]^  t&e  term,  commences  at  once  with  an  entry  of  the  de- 

Himtifm.  In  actions  by  hUl^  the  issue  commences  with  a 
iMBsandnm,  prefatory  to  the  declaration  and  proceedings. 
Eitiies  of  imparlances  and  continuances,  being  abolished, 
AoM  be  omitted.  The  award  of  the  venire  is  as  in  other 
cma  (p).  The  record  of  Nisi  Prins  should  contain  a  tran- 
Kzxpl  of  the  issae  as  delirered,  and  is  in  other  respects  the 
in  form  as  in  ordinary  cases  (q). 


If  the  plaintiff  do  not  proceed  to  trial  in  pursuance  of  his  CooMqucooes 
Mtke,  and  has  not  countermanded  it  in  time,  the  defend-  pu^j^U^^' 
mA  flittll  haTe  his  costs  of  the  day,  or  judgment  as  in  case  of  a  notion,  &c 
DOBfioit,  as  in  other  cases  (r).    Thb  judgment  may  be  ob- 
taiaed,  although,  through  the  default  of  the  lessor  of  the  plain- 
typ,  w  consent  rnle  has  been  drawn  up(#). 


10.  Proceedings  at  the  Trial. 

Where  the   defendant  appears  at  the  trial,  and  confesses  lo.  Right  of 
,  entry  and  ouster,  and  possession,  according  to  the  terms  JJiiS*,iSjj! 
tf  the  consent  role,  the  proceedings  at  the  trial  are  the  same  as  Ateiy. 
IB  other  cases.     There  being  but  one  plaintiff  in  ejectment, 
IB  ease  there  be  seyeral  lessors,  they  cannot  be  heard  separately 
1^  counsel,  although  they  are  separately  interested  {t).    And 
if  a  landlord  and  tenant  defend  by  different  attomies,  and 
bave  dilRsrent  counsel,  but  it  appears  that  the  tenant  claims  no 
title  but  what  he  derives  from  the  landlord,  the  judge  at  the 
trial  will   only  allow  one  counsel  to  address  the  jury  for 
the  deienee ;  out  the  party's  counsel  who  does  not  address 
tfe  jury  will  be  at  liberty  to  cross-examine,  and  also  to  call 
witnesses  (if). 

The  plaintiff  should,  in  general,  be  prepared  to  produce  the  ETfcknoe. 
ooBoit  rnle  as  part  of  lus  case ;  but  wnere  there  is  no  doubt  as 
t»  the  identity  of  the  premises  sought  to  be  recovered  with 
these  for  which  the  tenant  defends,  he  is  not  bound  to  produce 
it(«),  even  for  the  purpose  of  entitling  him  to  call  on  the  de- 
fiadant  to  confess  lease,  entry,  and  ouster  (y).  Proof  of  the 
iwioe  of  the  declaration  on  the  tenant  in  possession  is  suffi- 
dent,  without  producing  the  landlord's  rule  to  shew  that  the 
defendant  comes  in  as  landlord  (z).  The  defendant  may,  of 
eearae,  give  any  special  matter  of  defence  in  evidence  under 
the  general  issue  ;  and  he  will  be  entitled  to  begin,  to  give  evi- 
dence, and  to  the  reply,  as  he  would  in  ordinary  cases,  if  his 
qpedal  matter  of  defence  were  pleaded  (a). 

See  as  to  amendments  of  variances  at  tne  trial,  ante^  Vol,  /,  AmendiDcnts 
p.  385,  &c,  «*• 

1^  Wmi  V.  MUier,  3  Ba«t,  904.    Issue  <«)  Doe  Hogg  t.   Ttitdale,  3  C.  &  P. 

k  snpoMd  to  be  }obed  of  the  tctm  in  565. 

or  aOerwhlcli  the  pieft  is  pleaded.  (r)  Doe  Oreovee  r.  RoV,  2  B.  fr  Ad. 

tr  Jf^,  VoL  1,  p.  3B7.  948:  Doe  Flemimg  r.  Arn^fieU,  1  Dowl., 

tt}  Sse  VoL  1,  p.  137.   See  ft>nDS,  Chit  N.S.,a27.   But  see  Doe  Lam6fe  v.  LemMtf, 

taBs-an.  IM.  5rM.  237. 

tr.  Sec  pMt,  Pat  3,  Ch.  29,  83.    See  (y)  Doe  Fleming  ▼.  ArmflM,  1  DowL, 

tesw  out.  Fonns,  370.  N.  8..  327. 

'#)  Dm  ma^me  w.  9mUk,  9   DowL  (s)  Doe  GUee  ▼.  VFanvide,  ft  M.  &  SeL 

^DMFoer.  BrmOtf,  0  D.  *  R.  298.        \a)  VoL  1,  pp.  369, 363»  &c. 
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Part  rrr. 

Pica  jmif  dor- 
retneimilmh- 

Proceedings 
where  deraad- 
ant  doei  not 
appear  at 
triaL 


NoQMiiton 
merlta. 


Verdict. 


EjeetmerU  in  ordmoiy  Cotes. 

If  the  leoor  of  plaintiff  have  entered  into  any  part  of  the 
premiaes  after  issue  joined  imd  before  trial,  the  defendant  may 
plead  this  matter  jmim  darrein  cotUmuaitee  (b). 

If  the  defendant  do  not  appear,  and  confess  lease,  entry,  and 
ouster,  and  that  he  or  his  tenant  was  in  possession  of  the  pre- 
mises at  the  time  of  the  service  of  the  declaration,  the  defend- 
ant (and  his  attorney,  if  he  be  within  the  rule)  must  be  called 
to  confess  the  same.  The  associate  accordingly  orders  the  crier 
to  call  him,  and,  after  being  three  times  culed  to  come  forth 
and  make  the  confession,  if  he  do  not  appear,  or  if  he  do  ap- 
pear and  will  not  make  the  confession,  tne  plaintiff  must  be 
called  and  nonsuited  ;  and,  at  the  prayer  of  the  plaintiff,  this 
fact  is  entered  on  the  ookea^  namely,  that  the  plaintiff  was 
nonsuit,  because  the  defendant  did  not  appear  and  confesB 
lease,  entry,  and  ouster,  and  this  will  entitle  him,  by  the  terms 
of  the  consent  rule,  to  sign  judgment  against  the  casual 
ejector,  on  which  he  may  sue  out  a  writ  of  possession  ;  and  he 
is  also  entitled  to  his  costs  from  the  defendant  (c^.  It  is  not 
necessary  to  produce  the  consent  rule  before  making  the  calls. 
If  there  be  several  defendants,  and  some  of  them  do  not  ap- 
pear, and  confess  lease,  entry,  and  ouster,  a  verdict  must  be 
taken  for  them,  but  with  an  indorsement  on  the  poetea  that  it 
was  because  they  did  not  appear  and  confess  (J);  and  the  trial 
proceeds  as  to  the  defendants  who  have  appeai^ed  {e).  If  the 
plaintiff  has  been  nonsuited  by  reason  ot  the  defendant  not 
confessing  lease,  entry,  and  ouster,  and  the  defendant  be  de- 
sirous of  obtaining  a  new  trial,  he  should  apply  to  the  Court 
to  set  aside  the  nonsuit  and  iprant  a  new  trial,  and  not  to  re- 
store the  cause  to  the  list :  if  he  obtain  a  rule  for  the  latter 
purpose,  the  Court  will  not,  upon  the  plaintiff  shewing  cause 
gainst  it,  mould  the  rule  into  a  proper  form  (  /  ).  Where  the 
Court  grant  a  new  trial,  it  is  usually  upon  payment  of  costs 
between  party  and  party  (g).  It  may  be  here  stated,  that,  by 
the  1  G,  4,  c.  87,  8,  2,  {post^  976),  in  all  cases  of  ejectment  by 
landlord  against  ienanty  if  the  defendant  do  not  appear  at  the 
trial,  and  confess  lease,  entry,  and  ouster,  then,  upon  proof  that 
such  defendant  or  his  attorney  was  regularly  served  with  notice 
of  trial,  the  plaintiff  shall  not  be  nonsuit ;  but  the  production  of 
the  consent  rule  shall  in  all  such  cases  be  sufficient  evidence  of 
the  lease,  entry,  and  ouster  (A^. 

The  plaintiff  may  be  nonsuited  upon  the  merits,  as  in  other 
cases;  and  the  derendant  will  thereupon  be  entitled  to  his 
costs,  which  he  will,  as  hereafter  seen,  obtain  under  the  con- 
sent rule. 

The  plaintiff  is  not  restricted  in  his  proof  to  the  number  of 
acres,  &c.,  or  quantity  of  estate  set  forth  in  his  declaration. 
Therefore,  if  he  declare  for  forty  acres,  he  may  recover  twentv ; 
if  he  demand  a  moiety,  he  may  recover  a  third  It).  If  the  oe- 
fsndant  succeeds  as  to  any  part  of  the  premises,  ne  is  entitled  to 


% 


▼. 


(»)  AffU,  941t  9  Sel.  1». 

(c)  BulL  N.  P.  gsi  Dm 
JMi,  1  Dowl.,  N.  S.,  a»:  Dm  Davim  ▼. 
Rot,  1  B.  A  C.  11&    Sra  the  form  of 
pottm  in  this  caw.  Chit  Femnt,  371. 

yt)  Bull.  N.  P.  gst  amwrntn  v.  Smrta, 
1  Ld.  Baym.  ?».  See  Grmvm  w.  tUtOa,  t 
Salk.4M. 


(•/  See  tfie  ftma  of 
Chit.  Fonnt,  STi. 
if)  Doe  FUk  ▼. 

(S)10.4, 
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ProcetimffM  at  ike  THo/.  968 

ligivAcTcriiet  eniei^  lor  him  as  to  that  part  (i).  Where  the     cbat.i. 

lonn  of  the  plmintilF  had  IM  a  demise  by  the  party  in  whom 

a  tsB  vas  Tested,  hot  the^  were  only  entitled  to  treat  saoh 

IsB  as  sobastiiig'  as  to  their  nndirided  shares  of  the  land,  the 

GitTt  were  o^  opinioii  that  the  verdict  shonld  be  entered  on 

§aA  dnoise,  in  point  of  fomiy  for  the  whole  of  the  land,  as  the 

teza  eooid  not  be  divided  or  held  to  be  destroyed  in  part,  though 

ibe  lesBors  of  the  plaintiff  were  only   beneficially   entitled 

SBw^  them  to  a  moiety  of  the  premises  (k).    If  the  rerdict 

he  ape^I,  it  siioiild  appear  npon  the  &oe  of  it  that  the  lessor 

«f  lie  ]^aintl£r  had  a  ri^t  of  entry  at  the  time  he  commenced 

Ins  ejectment  (J  )• 

la  ejectment,  the  lessor  of  the  plaintiff  may  recorer  the  da-  DnnH*^ 
ns^bihas  snsftained  previous  to  the  commencement  of  theao- 
te,by  the  detention  of  the  property  in  dispute  &c.;  but,  in 
ttn  action,  thej  are  usually  nonunaf,  they  being,  in  genml, 
dlorwsrds  recovered  in  an  action  of  trespass  for  mesne  profits : 
vtid  action  will  be  hereafter  considered  ^m).  But  in  an 
Mectment  by  landlord  against  tenanty  the  plaintiff  may,  as  we 
nan  hereafter  more  fnlly  see,  (paet^  976),  by  the  1  0,1^  c,  87, 
t.  2,  recover  metne  profits  as  dimiages.  In  an  ejectment  for  the 
VMoveiy  of  premises  conveyed  for  the  purposes  of  the  1^2 
fF,  4,  c  38,  (the  act  for  the  building  of  additional  churches), 
tte  jnrj  who  try  the  ejectment,  or  the  jury  under  a  writ  of 
iaoruiry,  are  to  ascert^n  the  value  of  the  premises,  &c.  (».  18). 

It  seema  donbtfnl,  whether,  where  less  oamages  than  40f .  are  c«tificat«  for 
leeovered,  the  jndge  must  certi^,  nnder  the  3  <^  4  Viet,  e.  24,  ^'Q*^ 
to  entitle  the  lessor  of  the  plaintiff  to  co^  (n). 

Alter  bong  nonsuit  for  not  confessing  lease,  entry,  and  Ctrtiflcat»fbr 

omife^,  or  on  a  verdict  for  the  plaintiff,  he  could  not,  before  ^Cn?'''^'^' 

the  11  &.  4  <^  1   fF.  4,  e.  70,  obUin  judgment  till  the  ensuing 

tens ;  hot  now,  by  the  38th  section  of  that  act,  ^^  in  aU  cases 

sf  tiiiLs  of  ejectments  at  Nisi  Prius,  when  a  verdict  shall  be 

S^vea  for  the  plaintiff,  or  the  plaintiff  shall  be  nonsuited  for 

want  of  the  defendants  appearance  to  confess  lease,  entry,  or 

OMter,  it  shall  be  lawful  tor  the  judge  before  whom  the  cause 

AaU  he  tried  to  certify  (o)  his  opinion  on  the  back  of  the  record, 

that  a  writ  of  possession  ought  to  issue  immediately,  and, 

apes  soch  a  certificate,  a  writ  of  possession  ( />)  may  be  issued 

ferthwiUi ;  and  the  costs  may  be  taxed,  and  judgment  signed 

sad  executed  afterwards  at  the  usual  time,  as  if  no  such  writ 

Ittd  isBoed  :  Provided  always,  that  such  writ,  instead  of  reciting 

a  recovery'  by  jodgm^it  in  the  form  now  in  use,  shall  recite 

duetly  that  the  cause  came  on  for  trial  at  Nisi  Prius  at  sudi 

a  time  and  place,  and  before  such  a  jndge,  (naming  the  time. 

place,  and  jiidge),  and  that  thereup<m  the  said  judge  certified 


U)lk»aNMMnT.  £it»<»,  19M.a  W.    Olmmmt  r,  Bttmt,  8  Borr.  IflW:  i>»i^>» 
9tt:SD.Jr  -      -     -  _.__._         ._     _      . 


L,S57,overnt]liigi)DenBMM-  tmr.  Lmgkt^,  3  lA.Raym,  154:  Thandiif 

pmtv.Kko4e9,ll  M.AE  W.ftWf  1  DowL  ▼.  Ftosftrnwrf.  1  Str.  318:     Hci^fbtt  ▼. 

*L.99S,aC    8m  JlMV.S»««,4N«v.  Dowting,  9  Stt,  190. 

kM^ms  t AdL a  E.  aW:  Dm Qwiiiin  ▼.  (mi  Sfle  Dot  HkmnfMOM  t.  rMfton,  19 

Om^,  lA  Ad.  *  E.  197.    But  «•  i4i»-  Ad.  a  E.  ]3ff,  ptr  LUOmUe,  J. 

*wi  V.  Ciiipii,  5  M.  a  W.  dBB,  per  (f»)  Dm  Hugkm  ▼.  Derrp,  9  Csr.  9c  P. 

Mtmtr, C,B.z  Dm w.J^H»tgtem,4Tkml  494.    See  thit  tUitiit* noticed, ^mT,  Pt.  5> 

m.  eh.  31. 

ft)  Dm  BHgkt  T.  Pm,  11   Ad.  a  E.  (•)  See  tarn,  CMt.  Fonm,  971. 

Ilf.  (p)  See  tana  of  witt*  Chit.  Ponnis 

9)  See  nptor  ▼.  Bmdt,  1  Burr.  SO,  74:  380. 


954  I^ectmmt  tfi  ordinary  Cases. 

Part  hi.    his  Opinion  that  a  writ  of  possenion  ought  to  issue  imme- 

diately."    If  the  lessor  of  the  plaintiff  be  nonsuited  for  want  of 

the  defendant  confessing  lease^  entry,  and  ouster,  the  judge 
has,  in  some  instances,  refused  to  grant  a  certificate  under  this 
statute  without  an  affidavit  stating  the  circumstances  of  the 
case  being  laid  before  him  (q):  it  is  now,  however,  usually 
fifranted  without  such  affidavit  (r).  There  does  not  appear  to 
be  any  discretion  in  the  judge  under  this  act  as  to  the  time 
when  the  possession  shall  be  oelivered  :  he  must  either  grant  a 
certificate  to  enable  the  lessor  of  the  plaintiff  to  get  into  imme- 
diate  possession,  or  the  case  must  take  its  regular  course  (^). 
But  where  the  judge  is  of  opinion  that  some  time  ought  to 
elapse  before  possession  is  taken,  he  will  grant  the  certificate 
on  an  undertaking  by  the  lessor  of  the  plaintiff  not  to  enforce 
it  before  the  expiration  of  a  certain  period  (s).  Indeed,  it  would 
seem  that  such  a  certificate  might  be  granted  for  execution  to 
issue  at  the  expiration  of  a  certain  period,  under  the  subse- 
quent Stat,  of  1  tV.  4,  c.  7,  s.  2,  (ante^  Vol.  1,  p.  402),  which  is 
applicable  to  all  actions,  and  the  provisions  of  which  may 
be  deemed  cumulative  with  the  libove  statute,  excepting, 
indeed,  in  the  case  of  the  plaintiff  being  nonsuited  for  not 
confessing  lease,  entty,  and  ouster.  At  all  events,  the  judge 
cannot  grant  a  certificate  for  speedy  execution  for  costs,  unlen 
under  the  1  W.  4,  c.  7,  *•  2. 


to. 


11.  Costs. 

11.  Costs.  7he  prevailing  party  is  entitled  to  costs  in  nearly  the  same 

Who  entitled  cases  as  in  personal  actions.    If  no  person  appear  to  the  eject- 
'"  ment,  and  judgment  be  consequently  enterea  against  Uie  casual 

ejector,  the  plaintiff  has  no  otner  remedy  for  his  costs  than  by 
action  of  trespass  for  mesne  profits,  noticed  hereafter  (t)^  in 
which  they  lun  recoverable  as  consequential  damages  (p).  If 
there  be  several  defendants,  and  the  plaintiff  have  a  verdict 
against  them,  each  of  them  is  liable  for  the  entire  costs,  ev«i 
although  they  defend  severally  (x).  If  several  defend  jointly, 
and  succeed,  they  shall  be  entitled  to  costs ;  but  the  plaintiff 
may  pay  the  costs  to  which  of  them  he  pleases  (y)  :  if  they 
defend  severally,  the^  are  entitled  to  costs  if  they  succeed,  in 
the  same  manner  as  m  other  cases  (z).  So,  if  the  plaintiff  be 
nonsuit  on  the  merits,  the  defendant  is  entitled  to  costs  (a) ; 
but  where  he  is  nonsuit  because  the  defendant  has  not  con- 
fessed lease,  entry,  and  ouster,  so  fiir  from  being  liable  to  costs, 
he  is  entitled  to  them  from  the  defendant,  according  to  the 
terms  of  the  consent  rule  (b).  The  defendant  is  entitled  to 
costs  on  a  non  pros,  for  the  plaintiff  not  replying  when  the 
lessor  of  the  plaintiff  has  Joined  in  the  consent  rule,  or  for  not 
proceeding  to  trial  according  to  notice,  or  on  a  judgment^  as  in 


(9)  Doe  V.  Daumn,  4  C.  &  P.  5891 

(r)  See  Vol.  1.  p.  403.  See  form  of  affl- 

davit.  Chit.  Fomu.  2^0 
(«)  Doe  Packer  ▼.  HUNard,  A  C.  &  P. 

139. 

it)  pM.ges. 

(V)  iiorrU  V.  Bmrp,  I  Will.  1;  S  Str. 
1180,  S.  C-  Amende  v.  Page,  1  C.  &  i. 
28. 


(s)  BulL  N.  P.  33S,  338. 

(y)  Jorrfon  ▼.  Hmper,  1  Str.  516: 
v.  TUo,  2  Str.  120& 

(2)  8&9W.3,cll.t.l.  Seethes  At 
4  W.  4.  &  42.  •.  33:  Dw  ▼.  Hmgket,  4 
Dowi.  112:  1  Gele,  280,  S.  C 

(«)  4J.1,  a3. 

i6)  jHte»9». 


tat  fif  A  nonsait  (e).   If  there  be  several  issties,  8ome  found  for     cbaf.  i. 

tk  fkintiff,  and  some  for  the  defendant,  the  defendant  is,  by 

nk  F.  7%  2  JV.  4,  r.  74,  entitled  to  costs  on  those  issues  on 

vlid  be  socceedfi.     But  the  plaintiff  is  entitled  in  such  case 

ttikt  costs  on  the  issues  found  for  him,  and  to  the  general 

mti  v(  the  canae.     Where  the  declaration  contain^    one 

amd  only,  and    the  property  mentioned  in  the  declaration 

oamsUd  of  three  messuages,  as  to  two  of  which  the  iury 

i«ad  for  the  plaintiff,  and  for  the  defendant  as  to  the  residue, 

tlie  defendant  was  held  to  be  entitled  to  his  costs,  so  far  as 

id&ted  to  the   messuage  which   the  plaintiff  failed  to  re- 

CBttr  (d).    It  is  entirely  for  the  decision  of  the  Master  to  refer 

fvtinkr  costs  inenrred  at  the  trial  to  one  issue  or  the  other; 

nd,  it  being  a  mere  question  of  fact,  the  Court  will  not  inter- 

kxt{e\. 

U  tae  plaintiff  have  a  verdict  against  the  defendant,  he  re-  How  ncovtr* 
eoren  bis  costs  by  execution,  or  by  action,  as  in  other  actions ;  jj^  P*^* 
Imt  if  aititled  to  costs  under  the  consent  rule,  for  not  con- 
kam^  lease,  entry,  and  ouster,  the  way  of  recovering  tbem  is 
ci^ier  by  execution  founded  on  the  consent  rule,  under  the 
14f2  Fiet,  c,  110, «.  18,  or  by  attachment  for  non-payment  (/). 
As  to  issuing  execution  upon  a  rule  of  court  under  the  above 
enttment,  see  f>ostj  Pt,  5,  ch,  1  (^g).  The  mode  of  proceeding 
b^  attachment  is  as  follows : — €hve  the  defendant  the  wtual  one 
isfiwAiee  qftax<Ui<m^  as  directed  post ^  Pt,  5,  eh,  31 ;  then  take 
At  judgment  paper,  consetU  rule^  andpostea,  to  one  of  the  Mas- 
ten,  md  he  wiU  tax  the  costs  upon  the  rule.  Then  make  a  copy 
^Ueruie  and  alloeatur;  serve  it  personally  {h)  on  the  defend- 
art,  at  the  same  time  shewing  him  the  original  rule  ;  make  a 
of  the  eostSy  and  if  he  do  not  pay  them^  move  the  Court, 
t^tdavit  of  the  demand  and  refusal  (t),  for  an  attach- 
\  a^atnst  him  ^k).  Where  the  lessor  of  tne  plaintiff,  after 
obtaimne  a  verdict  and  judgment,  delays  to  tax  his  costs, 
(aithoagn  apparently  for  the  purpose  of  recovering  the  extra 
easts  in  an  action  for  mesne  profits),  a  judge  has  no  authority 
t»  order  that  the  defendant  shall  be  at  liberty  to  enter  satis- 
factum  on  the  record,  unless  the  lessor  of  the  plaintiff  shall  tax 
bis  costs  within  a  limited  time  (/). 

If  the  defendant  is  entitled  to  costs,  either  upon  verdict  or  How.  by  de- 
vhere  the  plaintiff  is  nonprossed  or  nonsuit,  his  only  remedy  *"<*«>t« 
ii  by  attachment,  or  by  execution  founded  on  the   consent 
nile  under  the  1  Sf  2  Vict.  c.  110,  s,  18,  as  the  lessor  of  the 
^aintiff  is  not  a  party  to  the  record.    As  to  issuing  execu- 

i^  Seemtt,  9U.  (h)  Doe  Sieer  ▼.  Bradk^,  1  DowL.  N. 

^  Ike  T.  tirHngim,  4  Dovl.  002:  An-  8.,  290. 

4nM  V.  Chmummt,  5  M.  A  W.  483,  par  (I)  See  tbt  fiDnM.  Chit  FomM,  375w 

.^fcgm,  C.  B.,  and  per  Psrke.  B.    8e«  (ilr)  See  the  practice  u  to  attachmenU 

A«  Dammim't  ▼.  RAote,  11  M.  &  W.  In  geoenl,  pott.  Part  8.    Formerly,  in 

W'.M^Mfl!.  the  Exdiequer,  a  guttpama  acalntt  the 

m  Dm  ▼.  Wiekber,  4  Nev.  Jk  M.  38L  casual  e^edm  wa«  neccMary,  But  this  li 

Seetether  aa  to  coRta,  where  there  aie  not  now  requisite.    <See  Doe  Frjf  ▼•  VVy» 

KmaliHiaea.FHr.Part6,rh.31.  2C.ft  11.234). 

(/)  SeeRum.  Kject.41&  (/)  Dot  Dnu  v.  V\BUer,  11  M.  ft  W. 

«i  See  Doe  Steen  v.  fimtfl^r.  1  DowL,  80,  and  per  Farke,  B.,  •'  1  thinli.  however, 

X.  S..  sat:  Dm  WhaOt^  ▼.  Knight^  7  that  the  defendant  iliould  try  the  cxperi- 

Jv.  as,  a  C^  May  3, 1843.    Amf  see  a  ment  of  an  application  for  a  Judge^t  order 

fen  vA^  fe:  ^WMt  the  dafendant  on  npon  the  leieor  of  the  plaintld  to  ddiw 

te  cgatnt  mle  fbr  cocU  after  nonsuit  his  bill  of  costs,  and  then  he  mav  tax 

&r  BM  oMtesBhif  lease,  antry,  and  ous-  upon  that.     There  ought  ceruinly  to 

t«,  cut.  Fonosp  370 ;  es.  aa.  for  same,  be  some  mode  of  auabling  the  defendant 

M.J71  to  pay  the  taxed  coats." 


956  Ejectment  in  ardinaty  Ckuet, 

Part  in.    tion  upon  a  rale  of  ooort,  see  pastf  Pt,  6.  ch.  1  (m).     The 

mode  of  proceeding  by  attachment  is  as  follows : — Jojr  cotts 

upon  the  pogtea^  as  in  other  eases,  make  copies  of  the  rule  and 
iUlooatuTy  and  serve  them  persontUfy  (n)  on  the  lessor  e/  plam- 
tiff,  at  the  same  time  shewing  him  the  originals,  and  demamdmg 
the  costs  ;  and  if  he  do  not  pay  them,  move  the  (hurt,  upon  «i 
affidavit  of  the  demaind  and  refusal  (^o)^ 

him  (p).  Suing  out  a  ca,  sa,  agamst  the  nominal  plaintiff  is 
unnecessary  (qS;  and  the  defendant  may  at  once  proceed  on 
the  consent  nue,  in  the  manner  directed  suvra,  as  to  the  plain- 
tiff proceeding  for  costs  upon  a  nonsuit  (r).  The  remea^  bj 
execution  is,  however,  preferable.  It  may  be  here  menttonc^ 
that  the  Court  has  no  power  to  compel  the  plaintiff  to  pay 
costs  before  he  has  joined  in  the  consent  rule  (#). 
Id  case  of  We  have  already  considered  how  fjEir  the  death  of  partis 

^orvu.  y^  affect  the  action  {t).  If  the  lessor  of  the  plaintiff  dies, 
even  after  trial  and  before  payment  of  costs,  the  defendant  in 
general  cannot  recover  his  costs  against  the  lessor's  executor  or 
administrator,  for  the  consent  rule  is  merely  personal,  to  make 
the  party  liable  to  an  attachment  if  he  refuses  to  pav  the  coats. 
^  Where  the  lessor  of  the  plaintiff  died  between  the  commis- 
sion day  and  the  trial,  and  the  plaintiff  was  nonsuit  on  the 
merits,  it  was  holden,  that  the  executor  of  the  lessor  was  not 
liable  for  the  costs  of  the  nonsuit  (u).  Where  husband  and 
wife  were  lessors,  and  the  former  died  after  entering  into  the 
rule,  the  wife  was,  notwithstanding,  held  liable  for  the  costs, 
because  they  were  to  be  paid  by  the  lessor  of  the  plaintiff,  and 
both  of  them  were  such  («).  As  to  compelling  security  for 
costs  where  the  partj  representing  the  interest  of  the  late  leosor 
proceeds  with  the  ejectment,  see  ante,  946,  d50. 
Y^mtoT'  The  Court  may,  under  circumstances,  in  ejectment,  though 

pSdby^^rd  ^^^  ^  ^^Y  ^^^^^ action  (y),  compel  the  real  defendant  to  pay 
paruei.  the  costs,  though  he  b  no  party  to  the  record  (z).  And  if  a 
party  can  be  shewn  to  be  really  defending,  and  at  the  same  time 
puttinyg;  forth  a  pauper  apparently  to  defend,  the  lessor  of  the 
plaintiff  may  obtain  an  order  for  setting  aside  the  conaent 
rule  with  costs,  with  liberty  to  sign  judgment  against  ihe  ca- 
sual ejector,  unless  the  landlord  will  come  in  and  defend  (a). 
And  where  the  landlord  defended  an  ejectment  in  the  name  of 
hb  tenant,  who  was  a  pauper,  and  the  plaintiff  had  a  verdict, 
the  Court  made  the  landlord  pay  the  costs  of  the  action  (6). 
And  in  BerkeU^  v.  Dimery  (c).  Lord  Tenterden  said,  **  That  in 
an  ejectment  tne  tenant  m  possession  must  be  sued  ;  and  the 
Court  will  not  permit  a  person  to  put  a  mere  pauper  into  pos- 

(m)  See  formt  of/.  M  and  ca,  m.,  437t  1  B.  &  C.  984,  &  C    And  «>  DM 

Chit.  Foraw,  377. 378.  ▼.  F^ird.  2  Smith,  407;  8  SMmd.  Tt.  &« 

(fi)  Du9  atamr  v.  Brmlbw,  1  DowL,  N.  nuce  mh  6th  ed. 

S.,2fi0.  («)  Hur.  L.  and  T.  885. 

(o)  See  the  form.  Chit  Formt.  37ft-  (y)  Hagword  v.  O^Hmd,  6  Dovl.  6Bit 


(p)  Run.  BJecC  418.    Seefurther  as  to  4  M.  ft  W.  IM.  S,  C:  JSmm  ▼.  JlM;i 

the  practice  on  attachmeota  in  gcnenl.  Q.  B.  334:  1  O.  A  D.  879:  1  DowU  N. 

pom.  Part  8.  S..  398:  Dm  Wright  w,  Smtitk,  8  DoirL 

a  M.  934.  a  C.  (8)  Doe  MaMtn  ▼.  Grm,  10  B.  *  C 

(r>  Dot  Prtor  ▼.  aofter,  3  Taunt  48&.  615.                                   w,  *w  «. 


(«)  Doo  Prutim  v.  Boar4, 11  M.  &  W.  («)  Tkrtuimttr,  S*anfM.  10 B.  &  Ci«. 

675(9Doirl..N.8..58(i:19LawJ..N.S..  110;  6  M.  A  Ry.  443.  a.  C 

Exdi..  19j  OoodKfM  d.  VTmrd  ▼.  BaMUOt  ib)  lb.    And  aee  Dee  t.  Onm,  10  B.  a 

9W.BI.763:<mi»,»i4.  Cr«a.615.                ««'.  ww,  »»<• 

jDilijJ.MO.            ^  ««   ^„  lc)loa*CU3.ii. 

(«)  Dm  Fmwe  ▼.  GnoM^,  9  D.  *  R. 


KBOL  merdy  to  ey&de  the  costs."    But  the  Court  will  not     cbav.  i. 

€»!«  a  p«rtjy  who  has  induced  the  defendant  to  defend,  to 

pij  the  costs,  even  though  he  has  famished  mone;jr  and  em- 

fi^  SB  attomej  for  such  purpose,  if  he  claim  no  interest  in 

di  piopertj  in  qoeetion  (<n.     So,  on  the  other  hand,  if  a 

tafer  cany  on  a  snit  in  tne  name  of  another,  who  has  title, 

■J  jet »  80  poor  that  he  cannot  pay  the  costs ;  in  case  he  lail, 

tfttCoort,  on  affidayit  of  the  circumstances,  will  order  the  per- 

MB  wiio  carried  on  the  suit  to  pay  costs  to  the  defimdant  (0). 

fiet  where  two  in&nts,  after  having  entered  into  the  consent 

nk,  were  admitted  to  sue  hy  pracheim  ouMf,  hut  the  name  of 

tb  gottdian  was  omitted  to  he  substituted  for  theirs  in  the 

taent  rule,  and  tliey  wen  nonsuited  at  the  trial ;  the  Court 

nfttd  a  rule  to  compel  the  guardian  to  pay  the  costs  of  the 

^^etment  (/)•     See  as  to  compelling  security  for  costs  in  ge- 

■Bil,«tfe,  d37,  Bndpoti^  Pi.  5,  ek.  11. 

12.  Tke  Judgment  afUr  a  Verdict  or  Nonsuit. 

U  i  rerdict  has  been  given,  let  the  prevailing  party  ffet  the  is*  The  jMdc- 
nmd  cf  NuiPrius  from  the  auociatey  €md^  in  town  cause$y  m-  "*^'' 
i^nt(kef09t€9  on  ttyOe  directed  Vol.  1, p.  460.  In  a  country 
«tK  ike  aeeodaU  will  enter  ikepostea  before  he  aivetyou  the  iv- 
^  If  ike  verdict  be  not  set  astde^  or  the  judgment  arrested^ 
ntin  tMtme  allowed  for  that  purpose  {q\  iheuy  if  the  verdict  be 
M^  plmntif,  proceed  to  tax  costs,  as  directed  post.  Pi.  6y  eh.  Sly 
wd  ngn  final  judgwienty  as  directed  Vol.  l,p.  460.  If  ike  verdict 
he  fir  the  defmdant,  or  plaintiff  he  nonsuit,  costs  are  tased  upon 
^cmseni  rule^  as  mentioned  ante,  955  (A  j.  As  to  the  sigmng 
of  judgment  where  the  judge  certifies  for  immediate  execu- 
te, see  ante,  d53,  d54,  and  Vol.  l,p.468. 

13.  Error. 

The  proceedings  upon  a  writ  of  error  on  a  judgment  in  eject-  '^  ■''o'* 
*c&t  are  the  sflkme  (with  one  or  two  exceptions)  as  in  other 
^«B.  Bail  is  required  where  the  defendant  brings  a  writ  of  ^•^  *"• 
per  after  verdict  for  the  plaintiff  (t) ;  and  the  recognisance 
11  taken  for  the  amount  of  double  the  yearly  value,  and  double 
^  costs  of  the  ejectment  (  j).  The  recognisance  must  be  given, 
^i^boogh  the  defendant  has  already  put  in  and  justified  bail 
'nfe  I  6r.  4,  c.  87  (k).  Putting  in  and  perfecting  bail  in  error 
^  dischaive  the  recognisance  given  under  #.3,  (not  to  com- 
nat  waste)  (/^.  It  is  not  necessary  that  the  pliuntiff  in  error 
™<nild  join  in  the  recoenisance ;  or,  if  he  do,  he  cannot  be 
exemiiied  as  to  his  sufficiency  (m). 

tt  ^  irr%*f  ▼.  SmbOi,  8  DowL  §1?.         (»)  Keme  ▼.  Dmrdm,  8   lUMt,  S98L 

i^>BB.  f  Jvct.  417.  Bjr  the  6  O.  4,  c.  96,  •.  1,  teil  In  oror 

I/]  Aw  (^RMi  Y.  Gkm,  9  Jnr.  8S9,  is  now  requldte  in  all  vertmiat  metlona, 

"■  w  irf  im^.  after   Judgment  by  default  or  oo  de- 

w  See  VoL  1.  p.  40.  muner,  aa  wdl  aa  after  verdict*  unleia 

J^SKtke  fornaof  Bo«fwuaDd  Judg-  the  Court  or  a  judge  wllllnr  special  order 

B>>^  CtdL  Panm,  371  to  374.  dispense  with  the  same;  whloh  they  will 

1  ^  IL^  17  C.  S,  e.  8.  s.  ai    JbUe,  VoL  not  do  unless  substantial  ground  of  er- 

^hUi.  ror  be  shewn.    ( ITodMiwrfli  v.  Otteon,  4 

JA  JCmw  Bsmm  ▼.  Dam^im,  8  East,  Bing.  8791  1  Moo.  it  P.  501,  &  C)    But 

^IJmw  V.  Cssdtfllu.  4  Burr.  2fi01.  an  cement,  being  a  ndMwd  and  not  a 

c  7  Jf  ▼.  Mssrv,  7  Bifaig.  lUi  4  Moo.  pmraanai  aetion.  does  not.  It  seems,  oome 

I'?^^^  wiihin  this  enactment. 

»ia4,e.87,s.JL 


d68  Ejeettnent  in  ordinary  Ca$et, 

Part  hi.        As  the  casual  ejector  cannot  bring  error,  bein^  a  mere  no- 
By  whom, —  H^ioal  person,  that  writ  can  only  be  brought  after  tne  defendmt 
aud  when'      has  appeared  and  confessed  lease,  entry,  and  ouster,  and  in  the 
brought.        f^i  aefendant's  name  (n);  even  if  the  landlord  be  permitted 
to  defend,  a  writ  of  error  cannot  issue  in  the  name  of  the  casml 
ejector.    But  if  a  writ  of  error  c<tram  nobis  is  sued  out  in  the 
name  of  the  casual  ejector,  it  must  be  taken  to  be  sued  out  tt 
the  instance  of  a  proper  party,  until  it  b  set  aside  (o).    And, 
on  a  writ  of  error  &om  an  inferior  court,  in  the  name  of  the 
casual  ejector,  the  Court  will  not  order  a  nonpros,  to  be  entered, 
though  his  release  of  errors  be  shewn,  because  inferior  coorta 
are  not  competent  to  proceed  by  the  consent  rule  (p). 
What  msT  be      The  death  of  the  nominal  plaintiff  cannot  be  assigned  for 
M^edfor    Qj^pQj  fq^  .  QQf  ^^n  n  defendant  in  ejectment  assign  for  error, 
that,  being  an  infant,  he  appeared  by  attorney  (r).    And  it 
seems  that  nothing  can  be  assigned  for  error,  that  would  mike 
it  necessary  to  go  a^ain  into  the  title  of  the  premises  («)•   The 
omission  of  the  parish  is  not  error  (t), 
Efltet  of,  on       When  the  plaintiff  obtains  judgment,  and  the  defendant 
•"*^**<'°'      brinffs  a  writ  of  error,  the  plaintiff  cannot  sue  out  execution 
until  the  writ  of  error  be  determined  (ti) ;  provided  due  no- 
tice of  its  allowance  be  given,  and  provided  bail  in  error  be 
put  in  and  perfected,  when  necessary,  within  the  time  limit- 
ed for  that  purpose  {x\    A  writ  of  error  which  described  t 
cause  of  Doe  d.  F.  v.  Roe^  as  a  cause  of  Doe  on  the  several 
demises  of  F.  v.  Roe^  was  held  to  be  no  stay  of  execution  (y). 
And  where  the  defendant  below,  pending  a  writ  of  errtw 
brought  by  him,  brought  a  new  ejectment  to  recover  the  same 
premises,  the  Court  would  not  allow  him  to  proceed  in  tbe 
new  action  until  he  quitted  possession,  or  the  tenants  had  at- 
torned to  the  lessor  of  the  plaintiff  in  the  former  action  (r). 
Rule  not  to    Also,  where  a  defendant  brought  a  writ  of  error,  the  Court 
commit wMte.  obliged  him  to  enter  into  a  rule  not  to  commit  waste  pending 

the  writ  (a). 
Remedy  for  And,  by  the  16  <Sf  17  C  2,  c.  8, «.  4,  if  upon  error  brought  the 
"xyj^jroflt*  judgment  be  afllirmed,  or  the  plaintiff  discontinue  or  be  non- 
^^DiUngemr.  s^^C  ^^®  Court  from  which  execution  should  issue  shall  award 
a  writ  to  inquire  as  well  of  the  tnesne  profits  as  of  the  dam- 
ages by  any  waste  committed  after  the  first  judgment  in  the 
ejectment ;  and,  upon  the  return  thereof,  judgment  shall  be 
given  and  execution  awarded  for  such  mesne  profits  and  da- 
mages, and  also  for  costs  of  suit.  The  bail  in  error  are  also 
made  liable  for  these  mesne  profits,  damages,  and  coats ;  (Id'* 
s.  3^ ;  but  no  action  can  be  brought  for  them  against  the  nail, 
until  their  amount  have  been  first  ascertained  upon  a  writ  of 
inquiry,  as  above  directed  (b).  See  as  to  the  lessor  of  the  plain- 
tin  being  entitled  to  double  costs  of  executing  this  writ  of 
inquiry,  ante^  Vol.  !,/>.  510. 

(n)  9  S^Ilon,  905:  George  t.  Wlaiom,       (t)  See  Doe  r,  Ommti^,  9  Set.  U  P. 

9Burr.7ft7:  Bac  Ab."Em>r'*(A.)  96. 

(o|  Doe  Felkhful  v.  Roo,  7  DowL  718.  («)  Jonee  r.  BiwoHe,  3  Str.  1941. 

( p)  Runn.  Elect.  491.  (x)  See  m  to  thb,  once,  VoL  1,  FP.4t7* 

W  Moore  V,  Ooodriekt.  9  Str.  990,  499.  Sic 

(r)  GoodrigfU  e.    Wright,  1  Strs.  S3,        (y)  Doe  FeiH^/M  ▼.  Roe,  7  DowL  lUi 

ante,  VoL  1,  p.  480.    See  fonn  of  assign-  ante.  Vol.  I,  p.  400. 
ment  of  error  in  ^fectment  and  Jolntter,       (t)  Fenufkk  ▼.  Groevener,  1  Salk.  98a 
lOWent.  l.S.  (ai  fVharodr.  Smart,  S  Bun.  ItB. 

(9)  WUkeo  T.  Jorden,  Hobart,  6.  (6)  Doe  v.  KiynsMs,  IM .  *  SeL  917* 
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ii  to  execution  general] r,  see  Vol.  1,  pp.  527—569.    For-  ^*'J|^^ 
■eilj,  tht  execution  could  not,  in  any  case,  issue  oat  until  "*^ 
isd  jv^ent  was  obtained  ;  but  now,  if  tbe  judge  wbo  tried 
tb  en»  diall  think  fit  to  certify  that  possession  sbould  be  im- 
■liitdj  obtained,  a  writ  may  issue  accordingly.  This  is  pro- 
nW  for  by  the  11  G.  4  ^  1  fF.  4,  c.  70,  *.  38.  and  the  1  FT. 
jt  c  7,  f.  3,  noticed  ante,  953.    As  to  when  writs  of  execution 
in  fOKul  may  be  sued  out,  see  Vol.  1,  p.  527.    When  a  scire 
f^m  is  Dtcemary  after  a  year  and  a  day  have  elapsed,  after 
^io%  of  judgment,  see  posty  962.    If  the  term  stated  in  the  wb«*  Men 
^mtioo  expires  pendmg  the  suit,  the  plaintiff  cannot  re-  ^^^^ 
cm  Mneasion  of  the  premises,  because  the  Court  cannot  *^^ 
P^  tie  plaintifF  judgment  for  them,  where  it  appears  on  the 
wKtf  tbe  record  that  his  title  to  them  has  expired  ;  yet  he 
^kve  his  judgment  for  damages,  because  the  trespass  still 

4^  Tercet  and  judgment,  where  the  landlord  defends,  exe-  '-•'^^'t^ 
<:9tiai  Bay  be  issued  against  him  without  any  further  order  ^Saemuj, 
^  the  Court ;  but,  when  the  landlord  is  admitted  to  defend, 
od  judgment  is  entered  against  the  casual  ejector,  with  a 
^  of  execution  until  further  order,  and  the  landlord  does  not 
ffwat  the  trial,  whereby  the  lessor  of  the  plaintiff  becomes 
B'wuted,  and  the  judge  does  not  certify  under  the  11  G.  4Sf 
1  T  4,  c.  70, 9.  38,  or  1  W.  4,  e,  7,  the  lessor,  before  he  takes 
^  execution,  must  move  the  Court  for  leave  to  do  so.  The 
^bI^  for  this  is  a  rule  nisi  in  the  first  instance  (d).  In  such  a 
«»i  •  writ  of  error  brought  by  the  landlord  may  be  shewn 
^cxQse,  and  will  be  a  sufficient  reason  against  taking  out 
f^«wti<m ;  but,  if  the  landlord  omit  the  opportunity  of  snew- 
^  it  for  erase,  the  execution  is  regular  and  cannot  be  set 

If  the  judgment  be  for  costs  as  well  as  for  the  recovery  of  For  ptoiBiir« 
«pj^*>«  (which  can  be  only  where  there  is  a  verdict),  the  ~^* 
ymS  may  have  a  separate  writ  of  Ji./a,  or  ca.  «a.  for  the 
J"^/) ;  or  he  maj^  have  the  ft*  fa.  or  ca,  sa.  added  to  the 
**•«  in  the  same  writ  (^). 

^  defendant  may  now,  it  would  seem,  have  a  writ  of  exe-  For  defend- 
«^  under  the  1  ^  2  Vict.  c.  110,  s.  18,  upon  the  consent  «>fta»t.. 
™*fcrhb  costs,  if  he  have  a  verdict,  or  the  plaintiff  be  non- 
Fjwrfor  nonsuit ;  or  he  may  proceed  by  attachment  (h). 

It  would  seem  that  the  3  df  4  FF.  4,  c.  67,  *.  2,  allowing  writs  T«teand  i«- 
*«»etttion  to  be  tested  on  the  day  on  which  the  same  are  is-  tuniofA«6ir». 
2*^  and  to  be  made  returnable  immediately  after  the  execu-    ^ 
">s  tbereof,  is  not  applicable  to  a  writ  of  habere,  or  perhaps  to 
*^  «^  writ  of  execution  in  an  eiectment,  because  that  act 
^  pnsed  to  amend  the  Uniformity  of  Process  Act,  within 

tJt!?^%'8««tg>oit,  F. :  Co.  Uuns.       (/)  Sm  the  form.  Chit.  Fomu.  381. 
^JfVH^^VemUtmrtdicUtitt       («)  See  fonnt  of  writ  of  poneMton  and 


A^-  _  jLJb.  for  cost*,  in  seme  writ.  Chit.  Fmna, 

Fm^'*^  ^^od  M*  the  ibnn.  Chit.   3(St  the  like,  with  ea,  m..  Id.  383. 

TiP^  (A>  Ante,  MS.    See  forms  of  if.ite.  end 

jl2^  nt  AaAwc*  T.  GOfts,  I  Chit.  fle.M.  fbrdefindant's costs.  Chit. Forms« 
"^i  1W»— w  T.  Mnltn,  M.  2».     377,371. 
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Part  hi.     which  an  ejectment  is  not  included ;  the  point,  howeTer,  ig 

—  not  yet  settled,  and  the  practice  is  to  make  the  writs  of  JL  f^ 

or  ca.  so.  for  costs  returnable  immediately  after  the  execatkHi 
thereof.  At  all  events,  the  2  FF.  4,  c.  39,  «.  15,  which  em- 
powers a  judge  to  order  in  vacation  the  return  of  writSy  does 
not  include  a  writ  of  possession. 
HabereFaeiM,  In  Order  to  sue  out  the  writ  of  haherefacia$  pasMeuionem^  a»- 
howBuedout.  ^^,  ,*^  ^^  />ia$ii  parchment;  take  it  and  the  judgment  paper  or 
postea  (t),  and  thejfich^s  certificate  for  immediate  execMticn^  if 
any,  to  the  Master's  Ufficey  andy  on  production  of  the  judgment 
paper  or  postea,  one  of  the  Masters  there  will  seal  the  writ. 
There  is  no  occasion  for  afi$t  precipe /or  the  writ  (i),  nor  need  it 
be  signed  (/).  Leave  the  writ  at  the  sherifTs  offi/ce^  a^dget  a  war- 
rant on  it;  give  the  warrant  to  the  officer^  and  he  will  eaeeeute  the 
writ,  by  putting  the  lessor  of  the  plaintiffs  or  some  person  €m  to 
behalf  into  possession,  upon  the  premises  being  pointed  ottf  to 
him* 
How  exe.  The  officer,  if  necessary,  may  break  open  doors,  in  order  to 

^^'  execute  an  habere,  if  the  possession  be  not  <]^uietly  eiven  up  ;  or 

he  may  take  the  posse  comitatus  with  him,  if  ne  fear  vio- 
lence  (m).  And  aner  he  has  got  admission,  he  may  remove 
all  persons,  goods,  &c.,  from  off  the  premises  before  he  gives 
possession  (n).  If  there  be  several  tenements,  in  the  poflBeasioa 
of  several  tenants,  the  officer  must  give  possesBion  of  each 
separately ;  the  delivery  of  the  possession  of  one  tenem^it  in 
the  name  of  all,  is  not  sufficient  (o),  uuless,  indeed,  the  leeaor 
of  the  plaintiff  can  have  execution  for  so  much  as  the  tenant 
who  defends,  or  his  landlord,  was  possessed  of  ( p\  If  the 
several  tenements  be  in  possession  of  one  tenant,  and  included 
in  the  same  action,  possession  of  one  in  the  name  of  the  whole 
will  be  sufficient.  If  he  give  possession  of  more  than  he  ought, 
the  Court  or  judee,  on  application  for  that  purpose,  will  order 
Qr^^  it  to  be  restored  (q).     Where,  in  ejectment  by  a   landlord 

against  his  tenant,  who  had  holden  over,  the  crops  upon  the 
lands,  when  seized  under  the  writ  of  possession,  were  more 
than  sufficient  to  pay  the  arrears  of  rent,  &c. ;  yet  the  Court 
of  Common  Pleas  refused  to  order  the  landlord  to  pay  over  the 
surplus  to  the  tenant  (r). 
Mat  habere       if  the  writ  of  habere  be  not  executed,  then,  upon  the  return 

^[^Tnou^  ^^  ^^>  y^^  ^^y  ^^®  ^^^  ^^  ^^^'^  ^^*  (')•    ^^^  ^^  posseasion  be 
pieteiy  given,  once  Completely  given  under  it,  the  plaintiff  cannot  sue  out 

another  writ  of  possession,  although  ne  be  disturbed  in  his 

possession  by  the  same  defendant,  and  although  the  sheriff 

nave  not  yet  returned  the  writ ;  otherwise  the  plaintiff,  by 

omitting  to  call  on  the  sheriff  to  return  the  writ,  miffht  retain  i 

the  right  of  suing  out  a  new  writ  of  habere  as  a  reme<^  for  any 

(I)  R.  H.,  9  W.  4,  r.  75;  R.  IL,  9  ^  3  whoconwi  in  todeflmd.  BotqoCTy.aet  U. 

G.  4.    Ante,  VoL  1, 670.  n.  (/).  (v)  Qmnor  ▼.  Weet,  6  Burr.  9673;    Doe 

(Art  R.  H.,9W.  4.r.76.  .Skni/ t.  Dimmm,  S  WUft.  49:  Roiul  ^9«l. 

(/)  Id.  r.  75.  439. 

(m)  6  Co.  91  b;  Vol.  1, 549.  (r)  Doe  Uptm  ▼.  WUhenok^,  3  Btac. 

(n)  Upton  ^  WelU  ea$e,  I  Leon.  145.  11;  10  Moore,  9S7,  S.  C. 

(o)  9  Ra.  Abr.  la);  9  Sellon.  903.  («)  Molbmu  v.  FiOgmn,  Ptim.  SM.  See 

(p)  See  F«nnd.  Bkmeltardr,  Wood,  1  B.  Laeeee  of  JfoM^  t.  M3oetor,  1  Joam  Rep., 

5b  p.  57a  Uieenuthattheoltfectlon  cmi-  Exch.  Ir.  457:  Leeeee  •f  rYirfim  v.  Jk^ 

DOC  be  Uken  advAnUge  of  by  any  body  tct^.  Batty  K»p,  Q.  B.  U.  4i& 
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iHnch  the  defendant  miffht  commit  within  twenty     oap.  i. 

pBoext  after  the  date  of  the  jadgment  (<).    In  snch  a  caBe, 

•wici,  if  Uie  disttirhance  took  place  recently  after  the  pos- 
■M  deiireredy  it  is  probable  that  the  Court,  upon  appuca- 
tn,  vonld  order  the  possession  to  be  restored,  and  punish  the 
Mdnt  by  attachment  («).  And  where  a  writ  of  Aa&0re  had 
^  executed,  and  possesrion  had  been  eiren  to  the  lessor  of 
tbplamtiff,  but  the  tenant  a  few  days  afterwards  forcibly  dis- 
PMORd  biin,  the  writ  not  having  been  returned ;  Wighh 
■■,  J.,  gnmted  a  rule  niti  for  a  new  writ,  by  which  rule  the 
tcMBt  was  also  called  upon  to  shew  cause  why  he  ^ould  not 
^"^  poewasion  of  the  premises  («). 

^neriff  should  execute  the  writ  within  a  reasonable  time  Writthouid 
«?wW  receives  it.  But,  though  the  sherifF  has  a  reasonable  J^tJta^li. 
^^  executing  the  writ,  this  does  not  excuse  him  in  refus-  Moabit  time 
^f  to  execute  it  when  he  has  the  opportunity,  and  is  required 
^^n,aDd  nothing  occurs  to  prevent  him  {f).  Where  judg- 
iBQt  had  been  obtamed  against  the  casual  ejector^  and  a  war- 
^B|«  i  writ  of  haber€  faciai  poiMestumem  was  delivered  to  the 
Htnfs  officer  to  be  executed,  but  the  ^eriff  having  received 
yjeethat  the  landlord  intended  to  apply  to  set  asi(k  the  pro- 
"t^iOKi  for  irregularity,  his  officer  did  not  execute  the  writ, 
^  ue  proceedings  were  afterwards  set  aside  under  a  judge's 
v^botnot  for  irregularity,  the  landlord  being  let  in  to 
Pw  jxfoa  payment  of  costs,  (the  sheriff  had  not  been  ruled 
te  letup  the  writ),  it  was  held,  that  the  lessor  of  the  plaintiff 
l^tttttled  to  recover,  in  an  action  against  the  sheriff  for  de* 
jgTBg  to  execute  the  writ,  expenses  incurred  by  him  before 
^  jiKicuient  was  set  aside  in  endeavouring  to  get  the  writ 
^'(trted,  which  the  Master  had  refused  to  allow  on  taxa- 

If  the  yearly  value  of  the  premises  do  not  exceed  100/.,  Sh«rurn 
«e  Aerifif  is  entitled  to  a  poundage  of  12df.  m  every  20*. ;  but  i»"n<*M«on. 
^^ttceed  100/1,  then  to  M.  for  ever^  20*.  above  that  sum  (a). 

^  tenant  or  tenants  in  possession,  however,  in  order  to  Attomment 
|>*ethe  expoue  of  executing  a  writ  of  possession,  may  attorn  iSJISl.**'**' 
^^  lessor  of  the  plaintiff  (6). 

Itwoald  seem  that  the  lessor  having  judgment  to  recover  Entry  with. 
*  tmn,  may,  if  he  can  do  so  without  force,  enter  without  ^JJ^^JJ^ 
^^  forth  a  writ  of  possession ;  for,  where  the  land  recovered  irregular  one 
■eataia,  the  recoveror  may,  without  force,  enter  at  his  own 
|^>  iod  the  assistance  of  the  sheriff  is  only  to  preserve  the 
|t|?(^)*    Where,  indeed,  a  writ  of  possession  was  set  aside 
£?^B^^^y  after  it  had  been  executed,  the  Court  ordered 
£»  v^  to  restore  possession,  though  the  plaintiff  contended, 
Mowing  entitled  by  the  judgment  to,  and  being  actually  in 

!5U"t  ?.  Aw.  1  Ttmt.  55:  over-  407:  tkt§  PUehtr  v.  Am.  9  Dowl.  901. 

iS^V^^  ^>^»  1  Kc^  779:  aoA  (r)  Mmmm  r.  PvyiMr,  1  a  B..  974 1 

y^TBBMKImtiiilt  T.  Mmrm,  onto,  Vol.  1,  p.  547. 

S}}  Ml«I.  ^  C:  snd  nor.  (t)  Mamm  ▼.  Pa^mttr,  I  Q.  B.,  974 1  1 

5>4a>MM  laid  <lowD  in  Tldd»  G.  *  D.  981. 8. C. 

LfO-  (•)  3  G.  1.  c  15,  1. 16.    See  «fif»,  Vol. 

1\^- Dffimd.P9m^r,  Dm,9  (5)  See  form    of  ftttorxunent.   Chit. 

7^3  Att4  tm  Dot  TliiiM t.  Fonm,  384. 

T7^*Oo*LM.  (<r)  Ron.  E)MC.404:  SSoOon,  191. 
WftilMt.^,  t  Dowt,  N.  S.. 
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EjeOmeiU  m  ordinary  Coiet. 


Part  Iff.    posBession,  it  was  immaterial  by  what  means  he  had  obtaine 

hid). 


— y    , —    ^        -  y     _ 

judgment  cannot,  under  tliat  act,  be  removed  into  a  superio 
court  for  the  purpose  of  execution  (e). 

15.  RestittUion. 

When  A  writ  of  restitution  may  be  awarded  when  the  judgmen 

JJJ"^  ^  is  reversed  (/).  And  where  a  judgment  irregularly  obtaine 
was  set  aside,  and  the  possession  that  had  been  given  upon  th 
execution,  ordered  to  be  restored ;  but  from  the  lessor  of  th 
plaintiff,  who  held  the  possession,  having  absconded,  the  nil 
became  ineffectuid — restitution  was  awarded  (^).  So,  wher 
judgment  was  set  aside  and  possession  ordered  to  be  re8tore< 
as  above,  unless  the  lessor  of  the  plaintiff  proceeded  to  tria 
and  established  his  title  at  the  next  assizes ;  a  writ  of  restitu 
tion  was  awarded,  the  lessor  of  the  plaintiff  failing  to  do  so 
although  he  was  alone  prevented  by  the  misconduct  of  his  owi 
attorney,  and  although  the  title  was  still  undetermined  (A) 
But  a  writ  of  restitution  does  not  lie  to  obtain  re>po6session  o\ 
premises  obtained  possession  of  under  a  writ  of  habere  whicl 
nas  been  set  aside ;  out  the  Court  in  such  a  case  will  neverthe- 
less award  possession  to  be  restored  (t).  If  the  lessor  take, 
under  a  writ  of  possession,  more  than  he  has  recovered,  the 
Court  or  a  judee  will,  on  application  for  that  purpose,  ordei 
him  to  restore  it  (j), 
T^teMTdflr  The  order  to  r^tore  possession  on  setting  aside  judgment 

Kccsd  to^i«!.  should  be  directed  in  the  first  instance  to  the  lessor  of  the 
m  of  plain,  plaintiff.  Where  the  defendant  obtained  a  judge's  order,  set- 
ting aside  a  judgment  irregularly  obtained,  and  commanding 
the  sheriff  to  restore  possession,  the  Court  neld,  that  the  order 
should  have  been  on  the  lessor  of  the  plaintiff  and  not  on  the 
sheriff,  and  set  aside  writs  of  restitution  sued  out  on 
order  (it),  toother  with  so  much  of  the  order  as  was  di 
to  the  sherift  (/).  And  where  a  rule  of  Court,  in  an  ejectme 
reauired  possession  of  certain  premises  to  be  delivered  up,  b 
dia  not  mention  by  whom,  the  Court  refused  to  make  a 
absolute  for  an  attachment  against  the  tenant  in  possession 
not  delivering  them  up;  and,  as  he  was  a  stranger  to  the  ej< 
ment,  also  refused  to  grant  a  rule  requiring  him  to  deliver 
possession  (m). 


ttffi 


If  writ  not 
iMued  within 
thtfjTMr. 


16.  Scire  Fadae, 
After  a  year  and  a  day  from  the  signing  of  the  judgmaif 


(d)  Dot  SKtpkAw  T.  Urd,  6  DowL  Sfi6; 
9  N«T.  &  P.  0O6t  8  A.  &  E.filU,  S.  C 

\M)  Doe  SUmftoU  ▼.  SMpk^,  9  DowL 

A    See  fUrthtr,  |i0te,  Pt  fi,  en.  4. 

(/)  9  Lil.  Pr.  R^.  777.  Seefonn.  Chit. 
Fornit.  188. 

{g)  2  SelloD,  Pnct.  204:  Harr.  L.  ai  T. 
80EU 

(A)  Om  Sira^/trd  r,  Shaia,  8  Jur.  S38. 
3  June,  1844,  B.  C.t  8  D.  ft  L.  161,  CW^ 
riitoj. 


(0  Doe  Stepheme  r.  Ler<,'6  DomV. 
2  Nev.  A  P.6U4:  7  A.  Ac  B.  SIO.  S.C 

(i)  Rue  ▼.  i>nMel^  9  Wik.  9<. 

(«)  These  wriu  were  at  all  ennti  I 
See  Stephens  r.  Lord,  Mrar_. 

(/)  Doe  T.  WiUkmo,  8  A.  ft  K.3811 
Nev.  ft  M.  898.  5.  a  See  the  noiei  in 
Ner.  ft  M.  950. 

(m)  Doe  Lewie  t.  JBOi*,  9  Dovl.  9Mi 
See  Dm  StraC/Wtf  ▼.  aiMff. 


Scire  Facioi.  963 

ftepkhitiff  cannot  iasae  execntion,  without  first  reviTing  the     chap.  i. 

^teneot  by  9ei,fa.  ("«).    If  he  do,  the  Court,  upon  spplica- 

&B,  wOl  wt  it  adde,  and,  if  executed,  order  the  possession  to 
lenstored  (o).  Such  an  application,  it  seems,  may  he  made 
ituj  distance  of  time  (p).  It  mav  be  made  by  a  tenant  in 
PULoion  who  has  not  appeared  {q).  If  no  consent  rule  has 
m  diiwn  up,  the  Court  cannot  award  costs  against  the 
J»or  of  the  plaintiff  {q). 

There  is  no  occasion  tor  a  scire  facuu  after  the  death  of  the  Afttr  Um 
aawMl  plaintiff  or  defendant;  and  if  the  death  of  the  plain-  JSJ"*  **''*'" 
tif  beiflBigned  for  error,  it  b  a  contempt,  for  which  the  Court 
^gmnt  an  attachment  (r).  If  the  plaintiff,  where  he  is  a 
Rdf«rM»— but  this  is  rarely  ever  the  case  («),  die  after  judg- 
M,  his  executors  cannot  take  out  execution  without  a  jotrs 
ffotty  for  they  are  not  parties  to  the  judgment;  though,  if 
eunitioo  has  oeen  regularly  issued  out  in  the  lifetime  of  the 
i^ititor,  the  sheriff  may  execute  it  after  his  death,  because 
^  tirtbority  is  from  the  Court  and  not  from  the  party  (<). 
if  the  kasor  of  the  plaintiff  die  after  the  tetU  of  the  writ  of 
^dm^  but  before  it  is  actually  sued  out,  it  is  not  necessary  to 
Rvife  the  jud^ent  by  scire  facias;  and,  as  he  is  not  a  party 
a  the  record,  it  seems  no  scire  facias  would  be  necessary  if  he 
^  before  the  tesie  of  the  writ,  although  this  appears  doubt- 
U  («).  K  a  sole  defendant  dies  after  judgment  and  before 
oecQtion,  it  has  been  doubted  whether  a  sc$re  facias  is  neces- 
wj  before  suing  out  a  writ  of  habere^  because  such  execu- 
^  is  of  the  land  only,  and  no  new  person  is  charged  {x); 
M  the  safest  course  is  to  sue  out  a  scire  facias  (y).  The  scire 
Mss  in  such  a  case  must  be  against  the  terretenants  of  the 
had,  and  not  acainst  the  executor,  without  naming  him  terre- 
taant  (2).  And  as  a  scire  facias  for  the  land  must  issue  against 
th«  terretenants,  whoever  they  may  be,  it  will  also  be  necessary 
to  ne  out  another  scire  facias  for  the  costs  agiunst  the  per- 
Kxial  representative,  unless  he  be  himself  the  terretenant. 

If  the  judgment  be  against  a  feme  sole^  who  marries  before  After  mar. 
cxecntioD,  an  habere  ^ould  be  sued  out  in  the  maiden  name  ^^^^^^^' 
the  defiendant  for  the  land,  and  a  scire  facias  should  be  issued 
igunst  the  husband  and  wife  for  the  costs  (a). 


.j^J^)A9*v.Barrto.  Lord  lUym.  806:  (t)  Run.  ^]ect  499 1  Harr.  L.  Si  T., 

fi^aiflw    S«B  Dot  auphauv.  Lord,  Snd  edit.  SOa 

i  ^'  *  0.  an.  (V)  Doe  Bo^er  r,  Roe»  4  Bnrr.  1970. 

.(^  Dm  ▼.  Utd,  7  Ad.  a  EIL  610 ;  9  («)  Per  HoU,  C  J,,  in  WUken  t.  Hmr- 

'f-ftP.OfM,&C  ri«.  Lord  Raym.  806 :  Ml  vidf  F»tw«er  ▼. 

J^l  Ootmne  d.  MwrroS  v.  Badtltio,  9  JdbMon,  9  Salk.  000;  Lwd  fUym.  609» 

umLuks^   In  this  eaie  thecxeeutkm  &C 

■■>  WHd  iftBr  a  Iftpte  of  10  years  from  (y)  Ad.  Elect  346. 

<«iM|ort]Miudjpncnt  (s)  9  Selion,  904. 

W  OM&ati.  Mvrrea  x,  BrndtlOe,  oupra,  (a)  Doe  Taggmrt  ▼.  BtOehtr,  3  M.  & 

f}llBapvT.a>eAigM.9Str.80».  Sel.657. 

m  R  wwtimci  oeeurs  where  the  lee-  (b)  Doo  lUmubottom  t.  iioe»  9  Dowl.,  N. 

« <tf  tbe  pUadff'  b  ao  inteit  or  the  S.,  aoo. 

™MaelricheHehe  b  required  to  find  (c)  Wiihero   ▼.  Hania,   Lord  Raym. 

|^HtYiorcaMs,orelwtobetitttteatiib*  806;  X>Miiaiiu6oftomT.  Aoe,9  Dowl.,  N. 

^MUfar  the  nomhial  plafaitur.  &»  600;  Tidd.  Prac,  9th  ed.,  1940. 


0G4  ^fectmmt  upon  a  vacant  Pauessum. 

Part  iir. 

Sect.  2. 

ejectmbrt  upon  a  tacaiit  possession. 

Entry  with-  We  have  already  obseired,  that  where  a  person  has  a  right 
out  action.  ^£  entry,  he  may,  u  the  nremlses  be  unoocnpied  and  Yaoant,  in 
a  peaceable  manner,  and  withont  using  such  force  as  would 
amount  to  a  forcible  entry,  enter  and  take  possession  of  them 
without  bringing  an  ejectment ;  though,  in  most  cases,  it  is 
best  to  proceed  by  that  action  (d). 

What  a  va.  What  a  vacant  PoneiHon.'] — ^Where  there  is  no  tenant  upon 
amt  poflaeE.  ^|^  premises,  a  distinction  must  be  taken  between  cases  where 
the  tenant  has  actuaU^  abandoned  the  possession,  and  where, 
although  he  hasdisoontmued  to  occupy  the  premises,  he  has  still 
retained  the  virtual  possession  of  them  {e).  In  the  former 
case,  the  landlord  must  proceed  in  the  ejectment  as  upon  a  va- 
cant possession  (/);  in  the  latter  case  he  must  proceed  in  the 
ordinary  way,  atter  having  effected  the  best  service  of  the  de- 
claration in  his  power.  Nice  distinctions  are  drawn  as  to  what 
is  a  vacant  possession.  Where  the  tenant  of  a  house  locked  it 
up,  and  quitted  it,  it  was  held,  that  the  landlord  should  treat 
it  as  a  vacant  possession  (g).  Where  the  lessee  of  a  pabUe- 
house  took  another,  and  removed  his  goods  and  family,  but  left 
beer  in  the  cellar,  it  was  held,  that  a  proceeding  as  on  a  vacant 
possession  was  incorrect,  because  the  lessee  stul  continued  in 
possession;  and  a  case  was  mentioned,  where  leaving  hay  in  a 
nam  was  held  to  be  keeping  possession :  it,  however,  appeared 
in  the  latter  case,  that  tl^  attorney  for  the  plaintiff  knew 
whither  the  lessee  had  removed,  and  mifht  have  served  him 
personally,  which  could  not  be  done  on  tne  premises.  In  the 
case  of  land,  to  which  there  b  no  house  or  bam,  being  rented, 
if  it  be  known  where  the  tenant  lives,  he  must  be  served  (k). 
Where  a  servant  of  the  deceased  tenant  remains  in  possession, 
the  plaintiff  ought  to  endeavour  to  get  possession ;  and  if  he 
resists,  such  servant  may  be  treated  as  tenant,  and  the  dedara- 
tion  may  be  served  on  mm  as  such;  and,  if  he  does  not  resist, 
it  seems  that  the  lessor  may  treat  it  as  a  vacant  possession  (t). 
Service  on  the  executors  of  the  late  tenant  in  possession  is  bad, 
if  it  does  not  appear  that  they  were  the  tenants  in  posses- 
sion (j),  A  labourer  who  does  not  pay  rent,  has  been  neld  to 
be  an  occupier  on  whom  service  of  an  ejectment  is  good  (i). 
Where  the  premises  consisted  of  several  cottages^  the  tenants 
of  all  of  which,  except  one,  had  been  dul^  served,  as  to  whidi 
it  appeared  that  there  was  no  one  upon  it,  and  that  a  copy  of 
the  notice  and  declaration  had  been  affixed  upon  the  door;  a 


f   (4)  JiU0, 915.  DowL  aOO,  488:  Dm  ▼.  Jlac.  4  Dotri  173- 

(e)  Mr.  Harriaonl  cdHiaii  of  Woodfldl's  {g\  Doe  Varlbigtm  iLtrd)  ▼.  Cbdk,  4  B. 

Law  of  Landlord  and  Tenant.  827*    See  ai  C.  SSOt  Hanr.  L.  ^  T.  827- 

Dm  HiNdfe  T.  Rotf,  6  DowLaeS:  Dm  Bmtw  (A)  SotM^  t.  D«n«.  S  Str.  ISSl 

fMCw  ▼.  Roe,  7  DowL  388.  (i)  Dee  Atkhu  r,  Ree,  t  Chic  179k 

(/)  See  Dm  S^eveO  r,  Ree,  S  Doirl.  (J)  Doe  Pmd  r,  Hmet,  I  Chit.  ISl 

891  {  8  C,  M..  A  R.  48.  S.  C,  nom.  Doe  (*)  OulHverT,  SmUk,  Ken.  Rep^ ill. 
ShmeeU  f.  Roe:  Doe  Nermmn  ▼.  Roe,  8 


tBkii» for  jadgment  agunst  the  casoal  ejector  was  granted  ( /).     cma  r .  i. 

Aid  vkere  the  premises  consisted  of  a  mansion,  and  four  small 

hooB  in  a  jara,  snrrounded  by  a  wall,  through  which  was  a 
4m»  to  thraci,  forming  the  only  means  of  access,  in  one  of 
utiA  mamU  houses  resided  a  man,  who  was  permitted  to  lire 
tktn  icerely  to  take  care  of  them  and  the  mansion*house,  the 
icsl  of  the  mfsnnsgrn  being  vacant,  the  Court  refused  a  motion 
te  Bske  serrice  on  him  good,  and  recommended  the  plainti£F  to 
a&L  a  dcelaration  on  the  empty  houses,  and  then  to  move  that 
h  should  be  deemed  good  service  (m). 

The  plaintiff  in  an  ejectment  on  a  vacant  possession  should, 
in  gitiid,  be  mozeatnct  in  his  proceedings toan  in  a  contested 


£ri^,  ZeofCy  Ouster,  ^pc] — In  order  to  maintain  ejectment  Entry,  icMe. 
ou  A  sBOflNt  poosesnon  (o),  an  actual  entry  must  first  be  made  ^'v**^'  *«• 
■poe  soose  part  of  the  premises  in  question.    This  must  be  By  whom. 
Me  either  by  the  lessor  of  the  plainti£P  himself,  or  by  some 
pasQQ  asthonsed  by  him  for  that  purpose  by  a  letter  of  at- 
torney (p).    A  subsequent  authority,  by  a  letter  of  attorney, 
WMld,  it  saema,  suffice  (a). 

When  the  leosor,  or  ms  agent  authorised  by  power  of  at-  how. 
tewy,  goes  for  the  purpose  of  makinff  the  entry,  he  should 
W  aecooipttued  by  two  friends  ;  and,  naving  made  the  entry 

rthe  pnmisee,  let  him  or  his  agent  there  execute  a  lesM  of 
(previously  prepared)  for  any  diort  term,  at  a  peppercorn 
iwt^  to  one  of  his  friends,  and  put  him  immediately  in  posses 
sen;  the  other  friend  is  Uien  to  enter  upon  the  premises,  and 
thnvt  the  leasee  out ;  whereupon  this  second  lessee,  the  ejector, 
is  immediately  served  with  a  declaration  in  ejectment,  in  which 
he  b  made  deifendant  and  the  other  friend  plaintiff,  with  a  no- 
tice to  appear,  signed  by  the  plaintiff  or  his  attorney,  requiring 
ih^  defendant  to  I4>pear  within  the  first  four  days  of  the  fol- 
loving  term,  if  it  be  a  town  cause,  and  if  it  be  a  country  cause, 
within  the  first  dght  days  (r ).  All  this  should  be  done  before 
the  first  day  of  the  term,  otherwise  you  cannot  move  for 
judgment  during  that  term  («).    An  attorney  cannot  be  lessee 

in  tills  case  (0.. 

If  the  premises  in  question  be  a  house  merely,  and  the  door  What  •  suft- 
be  locked,  in  such  a  case,  getting  upon  the  threshold  of  the  *^^^  ^^ 
door,  and  putting  his  finger  into  the  key-hole,  will  be  a  suf- 
ficient enUr  upon  the  part  of  the  lessor  or  his  attorney,  if  none 
better  can  be  made  without  force.    Where  there  was  no  key- 


0^  Ow  nMAv  ▼.  Rat,  8  Seott,  186 1  Fonnt.SBIt  aadof  aAdivltoraucatloD 

iJiciitad^  ▼.  ili«.3M.  a  W.8791    But  of.  Id.SSfi. 

■K  2W  UM  DmHmgtiM  ▼.  Cork,  4  B.  Ac  {q)  See  Co.  Lit.  945w  A..  8SS.  a.:  FUehM 

Cf&   See  Dm  Hmmm  r.  Rite,  I  DomU  ▼.  ildanw,  9Str.  IISB,  where  it  wm  held, 

4  L.  637:  mmte,  923L  that  a  tubsaqucDt  aMent  before  the  day  of 

(a)l  T%ld'sPne.448.    See  the  above  the  dettilMwM  nUMent,  wMtowf  di«f  or 

nw  mneiHrt  in  llanr  I    Ir  T  f7  arttinir,  to  take  advantage  of  a  condltkn. 

(a)  S«  jtttm^  8  Chic  Rep.  ISB.    In  tM»dmn  v.  Dtmm,  I  Moo.  *  P.  770;  4 

On  OK,  Ilia  niaiiitiff;  baTii«  obtained  Btaig.  792.  &  C.) 

jaipiMt.  ntglecud  to  take  away  the  (r)  8  Tidd«  9th  ed.,  1909 ;  Ad.  Eject 

nit  «Btll  ^wt  two  days  after  the  term  9U1. 

ii  •fcwb  th»|adgniwit  waa  obtaiaedj  and  («)  See  ftmn  ofleaie.  Chit.  Forms,  SBS; 


te  iMlil  him  in  the  neat  of  dedaration  and  notice  to  appear,  Id. 


M  ABtowbatit,teeaf»fe.9S4.  (f)  R.  M .  1654.  i.  1 :  HeMJUnc  v.  JfiV- 

(PI  Saefora  of  letter  of  attorney.  Chit   iwtt,9  Doiig.4e6;  VoLl,  p.6S. 


066  Ejectment  far  Ncmrpeg^meMt  cfBetU. 

Pakt  Iff.    hole,  laying  hold  of  an  iron  bar  attached  to  the  door  was  beU 
sufficient  (n). 

Subnqueot  SubiequerU  Proceedings.'] — ^In  this  action  no  person  claiming 
piooeedings.  title  can  be  let  in  to  defend,  but  he  that  can  nrst  seal  a  lease 
upon  the  premises  must  obtain  possession  (z) ;  and  persons 
having  any  claim  or  title  to  them  must  have  recourse  to  their 
action.  Uonsequently,  the  lessor  of  the  plaintiff  may,  an  or 
after  the  first  day  of  term  in  which  the  defendamt  is  required  te 
appear^  proceed  to  judgment  against  him.  For  this  purpose, 
male  an  oMdavit  of  the  entry y  lease,  and  ouster y  amd  <f  the 
service  oftke  declaration  and  notice  (w);  annex  to  it  the  letter  ef 
attorney  the  leascy  and  a  copy  of  the  declaration  and  motiee; 
and  let  the  affidavit  be  sworn  before  a  judge  or  a  commissioner. 
Indorse  it  ^*to  move  for  judgment  against  the  defendamt,**  and 
get  it  signed  by  counsely  or  in  the  Common  Pleas,  by  a  werjeanL 
Draw  up  the  ruUy  and  proceed  to  sign  judgment,  as  aireeied  ante, 
935;  then  sue  out  execution  (y\  If  the  lease  were  executed  If 
power  of  attorney,  there  must  also  be  an  c^ffidavit  of  the  exeeutitm 
of  such  power  (y).  In  the  Common  Pleas,  the  aMdavit  of  the 
entry,  lease,  and  ouster,  SfC,  is  unnecessary;  audita  tAtU  court 
the  practice  is  for  the  plaintiff,  at  first,  to  enter  a  rule  to  plead 
withthe proper  clerk  at  the  Masters  Office,  as  in ardinaty  eases, 
and  at  the  expiration  of  this  rule,  as  the  defendant,  t^ course, 
never  pleads,  you  may  sign  judgment  and  sue  out  execution. 
*{J^»*«  See  Stat  11  G.  2,  c.  19,  *.  16,  and  67  G.  3,  e.  62,  which  girt 
fSSxk^S^ie'  power  to  two  justices  of  peace,  when  premises  are  deserted  hy 
^jvtodpre-  n  tenant,  and  no  sufficient  distress  is  to  be  found  upon  them  to 
answer  the  arrears  of  rent,  to  give  possession  of  tnem  to  the 
landlord  (g). 


Sbct.  3. 
bjbctment  bt  landlord  for  forfeiturk  bt  non-patxkrt  of 

RENT  (a). 


1.  Where  there  is  a  sufficient 
Distress  upon  the  Premises, 
966. 


2.  Where  there  is  not  a  suffideU 
Distress  t|po»  the  Premitetf 
968. 


1.  Where  there  is  a  sufficient  Distress  upon  the  Premiset. 

1. Where Uicn     If  the  tenant  forfeit  his  term  by  the  non-payment  of  rent 
Jlil^^^^  or  otherwise,  the  landlord  may  proceed  to  recover  poasession  of 


(m)  Dm  FHth  r,  Rm,  8  DowL  431.  to)  It  it  uiiuetewry  to  noCieewrtica- 

(m)  BuIL  N.  p.  05.  larly  the  cMe*  to  whidia  rigElit  ofrMBtiy 

(y)  See  the  fimu  of  prooeedingi.  Chit,   is  retenred  to  the  laadlord,  vben  ibe 


Fonnt,  SBB.  tenant  U  guilty  nf  a  branch 

(s)  See  JC»  p.  POtoM,  1  B.  &  AM.  969:  by  not  npuMng,  Sec    In  each 

BaK«n  ▼.  Ctamff,  5  D.  ft  R.  606 ;  3  B.  Ac  actual  enttyb  not  nacenery  to  euUetbc 

C. SIS,  841,  8.  C:  Uttr  ▼.  Brown,  3  D.  laodlord  to  take  adTaatace  of  tb«  ftr- 

Ac  R.  501 1  I  C.  Ac  P.  121.  &C. :  R.  r,  Mtotei    (OMm  t.  JhyrfuwTsBwn;  lfi7N 


IVaUr.  19  Ad.  AE.761I  4  P.  AD.aa5,    The  proceedtawi  an  the  nme  ai  ia  ««• 
8.a    Sees  &  4VicL&  84.  1.  la    See   naiyi 
^IftS  Vict.c.74. 


Where  iuMcieni  DiMrtu.  967 


t&tpmnises  by  eiectment.    The  mode  of  proceeding,  how-     Cmjip.  i. 
ew,  TuieSy  aocoraing  as  there  is  or  b  not  a  sufficient  distress 

Sthe  premises  to  answer  the  amount  of  the  rent  due  :  if 
be  not  a  sufficient  distress  upon  the  premises,  the  pro* 
eee%  maj  be  under  the  stat.  4  &.  2»  e.  28,  «.  2  ;  if  there  be 
anifideot  distress,  the  proceeding  must  be  at  conunon  law  (c). 
11»  proceeding  at  common  law  shall  be  first  conndered. 
Bnbre  yon  conunence  the  action,  and,  indeed,  before  the  DoanMior 
Mature  can  be  incurred,  a  demand  must  have  been  made  of  ^^^ 
tt«  rent  {d)  ;  unless  there  be  an  express  stipulation  or  agree- 
Bttot  between  the  parties  dispensing  with  such  demand  (e), 
Tkre  is  a  great  strictness  required  in  this  respect ;  for  the 
omioii  law  does  not  &vour  forfeitures.    The  demand  must 
be  Bade,  in  isct,  although  no  person  be  present  on  the  part  of 
^tenant  to  answer  (/).    The  landlord  must  go  in  |>er8on, 
V  execute  a  formal  power  to  another,  who  must  go  in  per- 
aBB(^).    If  the  lease  do  not  specifj  where  the  rent  is  to  be 
paid,  the  d^nand  must  be  made  upon  the  land,  and  at  the  most 
B^onoiis  place  of  it ;  and,  therefore,  if  there  be  a  d  welling- 
ioiae  upon  the  land,  the  demand  must  be  made  at  the  front 
^  of  it ;  but  it  is  not  necessary  to  enter  the  house.    Yet,  if 
tile  tenant  were  to  meet  the  lessor  on  or  off  the  land,  at  any 
tnie  on  the  last  day  given  him  to  pay  the  rent,  and  then  tender 
bin  the  rent,  it  would  be  sufficient  to  save  the  forfeiture  (A).  If 
tbe  lease,  howerer,  specify  a  place  for  the  payment  of  the  rent, 
tbe  demand  most  be  made  at  that  and  no  other  (t ).    Also,  the 
demand  must  be  made  precisely  on  the  last  day  on  which  it 
en  be  paid  to  saye  the  forfeiture ;  as,  where  the  proviso  in  the 
lease  is,  that,  if  the  rent  be  behind  and  unpaid  for  the  space  of 
twenty  days^  the  lessor  may  re-enter,  the  demand  must  be 
Bade  on  the  twentieth  day,  at  some  convenient  time  before 
nnaet  {k)\  or,  according  to  a  dictum  of  Lord  Tef/Uerden^  C.  J., 
at  ioiiaet  (/) ;  a  demand  at  one  o'clock  in  the  day  will  not 
^  (/)•    And,  lastly,  the  demand  must  be  made  of  the  precise 
mm  due,  and  not  a  penny  more  or  less  (m).    Where  the  rent 
vaa  payable  quarterly,  and  more  than  one  quarter  was  due,  it 
was  held,  that  only  a  quarterns  rent  should  have  been  de- 
nuded (n).    If  the  rent  be  not  paid  when  thus  demanded,  the 
toisnt  forfeits  his  term,  and  the  landlord  may  re-enter  for  the 
tn^ture  ;  that  is,  he  may  bring  an  ejectment  to  recover  the 
pMRflaion  of  the  premises ;  for  an  actual  entry  is  not  necessary 
m  this  case  (o). 

The  proceedings  in  this  eiectment  are  the  same  as  in  ordi-  other  pro> 
Miy  eases,  as  described  in  the  preceding  two  sections,  accord-  "«**"«^ 
ia^  as  the  tenant  is  in  possession,  or  the  possession  b  vacant. 


J()  Ihf  AnCv  ▼.  WmmOut,  7  T.  R.  Orang9,  Plowd.  178  b:   Ihippu  ▼.  Mayo, 

iS*.  Om  CtaMOtw  T.  lititeim.  2  C  ft  P.  1  Saund.  28?. 

"*•  ^  {D  Doe  WfmUon  v.  Paul,  3  C.  ft  P. 

M  iio.  Abr..  DonauDde,  pi.  10.  613. 

«  Aw  Hirrw  v.  Matttrt,  8  R  ft  C.  (m)  FMm  A  Wimbor**  com,  1  Leon. 

flM  D.  ft  R.  46,  &  C:  Ooodrigkt  v.  3(15 :  J^bMrn  v.  Wituton,  Cro.  El.  809 : 

aa»,8Douf.4ea  Dm  fFAMMbn  V. /%«</,  3  C.  ft  P.  613. 

Cn  fiftreQrv.  Bfmtd,  Plowd.  70  a.  b.  (m)  DM  Wfmkkm  ▼.  PmU,  3  C.  ft  P. 

8  Jim  Wmtr.Ikurig,  7  Emt,  am.  613. 

_CaLh.C01.bu,903.A.:  Do§P^trtl»r  MAnon.,!  V ent. 848 : Ltttftf v. Hoofon, 

».J^niiftiM,7T.  R.117:  Ik^pa  v.Ma^,  8  L  fUym.  750: 1  Salk.  8M»,  &  a.  OtaHw 

^1^ ''7.  ▼.  Pifwett,  1  Ssimd.  319:  IkVP*  ▼•  "«!»* 

|lCft.Ut.80«.«.  ld.887. 
WCd.Iit.aOB:  a.,  and  note 3:  OUr, 

h8 
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i.  Wtaerenot 
a  suffldent 
dlitnnoQ 
pmniMi. 

SUtute  4  G. 
3,0.28, 


Past  hi.  This  mode  of  proceeding  upon  a  forfeiture  for  non-pa^ponait 
obtervstkMu  ^^^^^9  when  there  is  a  sufficient  distress  upon  the  preroiseSyis 
'  seldom,  however,  adopted  in  practice,  when  there  is  any  other 
ground  for  supporting  the  ejectment ;  first,  on  account  of  the 
great  nicetv  to  oe  obMrved  in  the  previous  demand  of  the  rent; 
and,  secondly,  because  the  tenant,  bv  filing  a  bill  in  equity, 
may  obtain  an  injunction  and  sta^  tne  proceeding,  upon  pay- 
ment of  the  rent  in  arrear;  and  this  might,  before  the  4  G.  2,  c. 
28,  have  been  done  at  any  period,  even  after  the  lessee  had  b^ 
evicted  by  the  ejectment;  out  the  application  is  by  the  second 
section  of  that  act,  as  will  be  seen  pott^  971y  limited  to  six 
months  after  execution (p).  It  also  seems  the  tenant  mi^ht, 
upon  application  to  the  Court  or  a  judge,  have  the  proceedings 
staved  at  any  time  before  the  trial,  upon  payment  of  the  rent 
and  costs,  and  this  independently  of  tnat  act  (q). 

2.  Where  there  is  not  a  sujkienl  DUireee  upon  the  Premieee. 

Statute  a$  lo.] — If  a  term  be  forfeited  by  the  non-payment 
of  rent,  and  there  be  not  a  sufficient  distress  upon  the  nre- 
mises  (r),  the  proceedings  in  an  ejectment  by  the  laiidl<m  for 
the  recovery  of  the  possession  in  such  a  case  are  regulated  by 
stat.  4  6r.  2,  c.  28 ;  by  which  it  is  enacted,  that  in  all  cases  be- 
tween landlord  and  tenant,  as  often  as  it  shall  happen  that  one 
half- vear^s  rent  shall  be  in  arrear,  and  the  landlord  or  lessor, 
to  whom  the  same  is  due,  hath  right  by  law  to  re-enter  for  the 
non-payment  thereof  (t.  e.  where,  by  me  express  terms  of  the 
lease,  a  right  of  re-entry  has  been  reserved  («)),  such  landlord 
or  lessor  shall  and  may,  without  any  formial  demand  or  re- 
entry, serve  a  declaration  in  ejectment  for  the  recovery  of 
the  demised  premises,  and  recover  therein,  provided  no  suf- 
ficient distress  was  to  be  found  on  the  premises  to  counter- 
vail the  arrears  of  rent;  and  unless  the  tenant  pay  the  rent  and 
costs  within  six  calendar  months,  he  is  to  be  deprived  of  all  re- 
lief at  law  or  equity,  and  the  tenancy  is  absolutely  deter- 
mined ($,  2).  Although  the  lease  expi>Msly  requires  a  lawful 
demana,  no  demand  is  necessary  to  proceed  under  this  act; 
the  service  of  the  declaration  is  substituted  for  such  de- 
mand {t). 

Search  for  DietreeeJ] — Before  proceeding  under  this  act»  you 
must  make  diligent  search  over  the  premises,  after  the  expira- 
tion of  the  time  limited  for  payment  of  the  rent,  to  ascertain  the 
insufficiency  of  the  property  there  to  answer  the  distress,  and 
you  wUl  have  to  prove  such  search  at  the  trial  {u).  It  is  aof- 
mitui primd  facie  to  prove  that  there  was  no  sufficient  distress 
on  the  premises  on  a  certain  day,  between  the  day  when  Uie 
rent  became  due  and  the  service  of  the  declaration  (4p).  It  most 


SMTchfor 
dlsueai. 


{/>)  See  WmimaHV,  Oakr^,  10  Vei.  67: 
Dmrit  ▼.  Bmt,  12  Id.  475:  HUl  r,  Bmxl^, 
16ld.405t  18Id.58:L»Mev.LonilUiM- 

tne"*  *  *  *  ^  '^  ^8* 

(o)  Set  IlMPtMt  ▼.  TWiMr,  9  Sttlk.  697 1 
Brnitk  V.  Park*,  10  Mod.  883:  Amt.  DavU, 
7  East.  a66;  pott»  970. 

(r)  Dot  Ftntmr  t.  WmnOkm,  7'  T.  R. 
117:  Dm  Chttmdlm  r,  Aoteen,  9  C.  &  P. 


MS. 

(«)  Woodf.  L.4cT.»l 
Col.StaU07S»n<(*). 

it)  Dm  SdWtfkM  V.  Aktmndut,  9 II.  & 
Sel.  A85t  not  T.  WUstm,  5  &  Ac  Aid.  SO. 

(u)  SmDo9  ytaUM  ▼.  irrmdteig,  7  T.  B. 

117. 
K)  Dm  T.  ^Wtaw,  IS  Bart,  SSI. 


lokst 


Wh&rt  mo  imjfkieat  DiOrett.  Mi 

thai  every  part  of  the  premiees  hare  been  eearelied  (jr),     CRAr.  i. 

the  tenant  hae  preTented  the  search)  as  by  locking  the 

dno;  for  a  distreas  which  cannot  be  made  without  a  trei^MMB, 
iiMtnilable  dlatresa  within  the  act  {z). 

Msratwmy  and  Service  o^.] — The  declaration  is  the  same  as  Dcctantkm, 
a  oR&iaiy  eaaes.  The  demise  must  be  laid  on  a  day  when  J^  ••^*** 
tie  Ibrfcitnre  wma  complete,  and  on  or  after  a  da^  when  it  b 
ecrtiio  there  was  not  sufficient  propertjr  to  distrain  npon  (a), 
ff  the  posseaaon  be  vacant,  the  notice  is  signed  by  the  plain- 
tifsattomey,  and  directed  to  the  tenant  late  in  possession  {b), 
tf  the  tenant  be  in  the  occupation  of  the  premis^  the  declara- 
tka  and  notice  are  serred  as  in  an  ordinary  case.  But  if  **  the 
aae  cnnot  be  l^ally  served,  or  no  tenant  be  in  actual  pos- 
MBos  of  the  premises,  then  the  same  may  be  affixed  upon  the 
^MTof  any  demised  messuage ;  or  in  case  such  ejectment  shall 
i»t  be  far  the  reooverr  of  any  messuage,  tlien  upon  some  no- 
tonoas  place  of  the  lands,  tenements,  or  hereditaments  oom- 
fnaed  in  such  declaration  in  ejectmen^  and  such  affixing  shall 
w  deemed  l^;al  service  thereof ;  which  service,  on  affixing 
sKh  declaration,  shall  stand  in  the  place  and  stead  of  a  de- 
Dtnd  and  re-entry  **  (c).  When  the  tenant  is  in  actual  poe- 
anioii,  the  Court  must  be  well  satisfied  that  there  is  no  pro- 
iabflitj  that  he  can  be  personally  served  before  they  will 
deem  such  affixing  to  be  legal  service  {d), 

Judgw^ent  against  carnal  Ejector.'] — If  the  tenant  does  not  Judgmcot 
^ypcar  or  enter  into  the  consent  rule  («),  the  plaintiff  may  SScSr.***"** 
then  proceed  to  obtain  judgment  against  me  casual  ejector,  as 
m  orainary  cases.  In  order  to  do  this — Let  an  affidavit  be 
neie  of  the  eervke  or  affixing  of  the  declaration  and  notice^  and 
eUo  bating  thai  **  half  a  year's  rent  was  due  before  the  de- 
dnition  was  served,  and  that  no  sufficient  distress  was  to 
be  Irand  on  the  demised  premises,  countervailing  such  arrears, 
sod  that  the  lessor  or  lessors  had  power  to  re-enter  "  (  /).  Annex 
Aii  ^Idatit  to  the  declaration^  move  upon  it  for  jtUlgment  against 
tke  casual  ejector f  draw  up  the  rule,  and  sign  judgment^  <u  in  ordi' 
^^ycasesCg)  ;  which  judgment  shall  have  the  same  effect,  and 
the  plaintiff  may  thereon  sue  out  execution  in  the  same  manner, 
''as  if  the  rent  had  been  legally  demanded,  and  a  re-entry 
^^^  **  (/  )•  '^^  A^  re4juires  the  above  affidavit.  After  judg- 
ment and  execution,  it  will  be  presumed  that  the  affidavit  was 
made  (A).  It  may  be  made  by  a  third  party  (t).  It  must  be 
poative  as  to  there  bein^  no  sufficient  distress;  swearing  to  the 
act  from  mere  information  and  belief  will  not  do  (i),  if  more 
than  half  a  year's  rent  be  sworn  to  be  due,  the  affidavit  should 
wear  to  there  not  being  a  sufficient  distress  to  countervail  the 

i»)  Uof  T.  KiHf.  dtcd  S  B.  &  B.  514.       (e)  4  O.  f.  e.98.  •.  9. 
IC.rorrcM,  19.  (tf)  Doe  Pugh  r.  Rm,  1  Scott,  464;  1 


W  Ikt  fft^HWiiAirt  ▼.  Ds$on,  1  M.  HodfBi,  6.  S.  C. 

*  M.  77«  {«)  See  Dot  t.  Pt^ite,  14  Law  J.,  N.  S., 

<•»  Omt.  WS^kmt,  15  EMt,  OS :  Doe  S46.  Q.  a 

V.  auiuw,  3  B.  &  C.  758 ;  5  D.  ft  R.  (/)  4  G.  8.  r.  iS, ».  2. 


?n,a.C  {M)  JtUe.MA, 

•tSRactorormofdedizatkmandno-  {h)  See  Doer.  lAuHa,lBuTT.0l4. 

BwfcMt  tbepmntei  «re  tenanfcd,  Cblt.  (i)  Am  Charlea  r.  Roe,  3  Moo.  ft  Soott, 

rmiBft^nr;  nd  of  ■AiUtU  of  •ervlee  751;  8  DowL  752,  S.  C 

wnr.  IL,  of  dedmtkm  and  notke  (Ai  Dm  t.  Roe,  8  Dowl.  413:  Doemeke 

itTiaptpowcMlon,  Id^  and  of  afB-  y.  Roe,  I  DowL»  N.  S.,  ISO. 
*                    f,Id.r 


070  ^fedment/or  Nmirpoj^mmt  o/BefU. 

Part  hi.    hftlf  a  year's  rent.  Merely  swearing  to  the  insufficiency  of  the 
distress  to  countervail  the  whole  arrears  would  be  bad  (/). 


AppcAranoe        Appearance  and  gubsejuent  Proceedings,'] — The  appearance, 
andraiMe-      plea,  and  other  proceedings  to  trial,  &c.,  are  the  same  as  in 
J^^^i^l^     ordinary  cases,  and  as  already  mentioned.    At  the  trial,  how- 
ever, the  plaintiff,  in  addition  to  what  in  other  cases  he  would 
have  to  give  in  evidence,  must  prove  **  that  half  a  year's  rent 
was  due  before  the  declaration  was  served,  and  that  no  suf- 
ficient distress  was  to  be  found  on  the  demised  premises  conn- 
tervailing  such  arrears,  and  that  the  lessor  had  power  to  re- 
enter "  (m).    As  to  the  proof  of  the  insufficiency  of  the  dlstrefls, 
see  antCy  968,  969.    It  is  essential  to  prove  the  date,  and  aJao 
the  service  of  declaration  (n).    The  record  in  the  action  is  not 
sufficient  evidence  of  the  time  of  such  service  (n). 
Memtpto-        We  have  seen  that,  at  the  trial,  the  plaintiff,  on  proving  the 
^^'  mesne  profits,  may  recover  them  as  damages  (o). 

Tajto  of  Tender  of  Rent-Sill  in  Equity,  S^c.l—By  the  4  G.  2,  e. 

J^J^j^^c.     2^>  '•  ^  (P)*  ^^  ^^^  tenant  or  his  assignee  shall,  at  any  time  before 
the  trial  (q)j  pay  or  tender  to  the  landlord,  his  executors  or 
administrators,  or  to  the  attorney  in  the  cause,  or  pa^  into 
court,  all  rent  and  arrears,  together  with  costs,  then  all  rarther 
proceedings  ^all  cease,  and  oe  discontinued.    A  sublessee  of 
the  original  tenant,  or  his  assignee,  is  within  the  act  (r).     So  is 
a  mortgagee  («)•    The  application  to  sta^  the  proceeidinn  may 
be  to  the  Court  in  term  time,  or  to  a  judge  in  vacation  {t)» 
The  application  may  be  made  though  the  ejectment  be  not 
wholly  Drought  un^r  the  act ;  and  in  such  case  the  Court 
will  grant  it,  reserving,  however,  to  the  lessor  of  the  plaintiff, 
the  liberty  of  proceemng  on  any  other  title  (tc).    Wnere  Uie 
lessors  of  the  plaintiff  were  both  devisees  and  executors,  and  in 
each  capacity  rent  was  due  to  them ;  and  the  defendant  moved 
to  stay  the  proceedings,  on  payment  of  the  rent  due  to  the 
lessors  of  the  plaintiff  as  devisees,  they  not  being  entitled  to 
bring  an  eiectment  as  executors ;  and  there  appearing  to  be 
a  mutual  debt  due  to  the  defendant  by  simple  contract,  the 
defendant  offered  to  go  into  the  whole  account,  taking  in  de- 
mands both  as  devisees  and  executors,  saving  just  allowances ; 
which  the  lessors  of  the  plaintiff  refused  :  the  rule  was  made 
absolute  to  stay  the  proceedings,  on  payment  of  the  rent  due 
to  the  lessors  as  devisees,  and  costs  {x).    Where  the  rent  was 
tendered  before  notice  of  the  action,  the  proceedings  were  set 
aside  for  irregularity ;  and  the  landlord  having  given  directions 
respecting  the  matter  to  his  attorney,  it  was  held  to  amount 
to  nothing  (y).    The  rent  to  be  paid  must,  it  seems,  be  cal- 

i0  1>MPMMOT.IlM,9Dow1.548.  H«  ▼.  Masle»«,  4  D.  fr  R.  4S|  9  B.  Ic  C 

m)  4  G.  2,  c.  88,  t.  S;  utt  Doe  f, L$wi»,  4»K  9.0:  Dtt  Lambert  v.  ltM.3DowL587* 

iurr.  614;  Doe  r.  Pa^ne»  14  Law  J.,  N.  {r)  Doeyf,  B^ron,  14  L«w  J.,  N.  &,  M7« 

8.,aB.,946.  C.P.t  3D.^  L.31,S.C;1  CB. 


<fi)  Doe  Gooih  or  Gowh  v.  KimmpIw,  1  («)  Doe  WM^^kU  v.  Bioe,  S  Tannt.  4tf; 

DowL  ft  L.  196;  18  Law  J.,  N.  S.,  338,  Ad.  EJecl.  814.  &  C*  ante,  946L 

B.  C,  8,  a  {t)  Cm.  Pr.  C.  B.  6:  8  SeUoo,  18?.   S« 

(o)  jtnte,  953;  poet,  960.  forms.  Chit.  Fonui,  35S. 

(p)  As  to  the  power  of  the  Court  to  (m)  Pure  ▼.  Sho^,  Bull.  N.  P.  97. 

interpose  at  common  law,  see  the  argu-  («)  9  Sel.  Pracs.  811:  Dtidtwmih  d.  1V^ 

menu  of  counsel  in  Doe  r.  Bifron,  14  Law  leif  t.  TttnelaU,  Barnes,  184. 

^.,N.S.,907,  C.  P.  (y)  CkiodHgkt  StegWMBWT.  NeHgkl,  8  W. 

{«)  See  Roe  fFeet  r.  DavU,  7  East.  363:  BL  747. 
aoodri(i9T.H(ili(^b«f,8Str.900:  DoeHar- 
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cnkied  onlj  to  the  last  Tent-day,  and  not  to  the  day  of  com-     caAr  i 

pi^W-  — *  - 

Or  ibe  ddendant  may  apply  to  a  court  of  equity  for  relief,  luiieriii 
othff  befi>re  or  after  trial.    Dui  in  case  the  lessee^  his  assignee,  ^lufty. 
or  otbir  person  daiming  or  deriving  under  the  said  lease,  shall 
nftr  judgment  to  be  recovered  on  such  ejectment,  and  exe- 
CBtkai  to  be  executed  thereon,  without  paying  the  rent  in 
sRtf,  together  with  full  costs,  and  without  filing  any  bill  for 
nM  in  equity  within  six  calendar  months  after  such  exe* 
eetioo  executed  ;  then  and  in  such  case  the  said  lessee,  &c., 
sbiU  be  barred  or  foreclosed  from  all  relief  in  law  and  equity, 
(other  than  by  writ  of  error,  if  the  judgment  be  erroneous), 
asd  the  landlord  or  lessor  shall  thenceforth  hold  the  said  de-* 
mised  premises  diachaiged  from  such  lease  (a). 


Sect.  4. 

enctmut  bt  landlord,  under  stat.  1  6.  4,  c.  87y  upon 
the  dbtermination  of  a  tenancy  (^). 

To  into  Cases  the  Statute  applies.'] — By  stat.  1  G,  4,  c.  87,  To  vhatcMes 
».  1, "  where  the  term  or  interest  of  any  tenant,  holding,  un-  ^'^•{EJ"'* 
der  a  lease  or  agreement  in  writing,  any  lands,  tenements,  or  ^^^ 
bereditaments,  for  any  term  or  number  of  years  certain,  or  from 
Tear  to  year,  shall  have  expired,  or  been  determined,  either 
by  the  landlord  or  tenant  by  regular  notice  to  quit ;  and  such 
taunt,  or  any  one  holding  or  claiming  by  or  under  him,  shall 
nfose  to  deliver  up  possession  accordinglv,  after  lawful  demand 
in  writii^  made  and  signed  by  the  landlord  or  his  agent,  and 
wrred  personallv  upon,  or  left  at  the  dwelling  house  or  usual 
pbce  of  abode  oi  such  tenant  or  person,  and  the  landlord  shall 
tbereupon  proceed  by  action  of  ejectment  for  the  recovery  of 
povemon,  it  shall  be  lawful  for  hmi,  at  the  foot  of  the  declar- 
■tioD,  to  address  a  notice  to  such  tenant  or  person,  requiring 
bim  to  appear  in  the  court  in  which  the  action  shall  have  been 
commenced,  on  the  first  day  of  the  term  then  next  following, 
or,  if  the  action  shall  be  brought  in  Wales,  or  in  the  counties 
Palatine  of  Chester,  Lancaster,  or  Durham  respectively,  then 
on  the  first  day  of  the  next  session  or  assizes,  or  at  the  court 
^j,  or  other  usual  period  for  appearance  to  process  then  next 
fouowing  (as  the  case  may  be),  there  to  be  made  defendant, 
and  to  find  such  bail,  if  ordered  by  the  court,  and  for  such 
pomses  as  are  hereinafter  next  specified."  To  brine  a  case 
^nthin  the  act  the  holding  must  have  been  under  a  lease  or 
•greement  in  writing;  and  a  holding  under  a  letting  by 


M  Dm  Banmtrt  ▼.  Am,  4  Taunt.  883.  tuimnarT   proosedlnfi    before  Juttieee, 

<*14ai.c.SS,a.2.    See  Ooe  HtteMftf  where  the  tenn  doe*  not  exceed  tereo 

*•  twif,  1  B«ur.  614;  S  Ld.  Ken.  3S0,  yean,  or  the  rent  fiOf.,  end  no  fine  hat 

&C.  been  reienred.lAS  Vict. c.74t  Bum's  J., 

m  See  ae  to  ob^aJntng  poMeMJon  by  title  '<  Landlord  and  Tenant/'  99tb  ed. 
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Part  III.  parol,  will  not  suffice  (e).  An  agreement  in  writing  fort 
nolding  of  apartments  for  three  months  certain,  is  a  tensnqr 
for  a  term  within  the  meaning  of  the  act  {d).  So  ib  a  bmr 
agreement  in  writing  for  a  lease  for  a  term  certain,  and  • 
holding  over  beyond  that  term  («).  But  a  tenancy  for  yeas 
determinable  on  Utcs  is  not  ^/}.  And  the  act  only  applki 
where  there  was  a  term  certain,  and  the  lease  has  expim  bjr 
effluxion  of  time,  or  a  tenancy  from  year  to  ^ear,  dete^ 
mined  by  regular  notice  to  quit,  and  not  to  the  middle  casB  of 
a  term  for  fourteen  years,  determinable  by  notice  at  the  end  of 
the  first  seven,  and  determined  by  such  notice  accordingly  (^). 
It  does  not  extend  to  a  holding  over  after  a  term  1^  been 
surrendered  (A):  nor  to  the  case  of  a  tenant  for  a  term  of  jeia 
who  has  been  allowed  to  remain  in  possession  for  more  tban  t 
year  after  his  term  expired,  and  a  new  tenancy  from  year  to 
year  created  (t);  nor  to  the  case  of  a  tenant  holding  premises 
nrom  quarter  to  quarter,  on  the  terms  of  quittinjj;  possession  it 
the  end  of  any  three  calendar  months,  upon  receiving  notice  in 
writing,  and,  in  the  event  of  losing  his  beer  license,  of  qoit- 
ting  when  requested  by  hb  landlora,  and  without  notice  (k). 
In  the  case  of  lessee  and  under-lessee,  the  latter  is  a  landlora 
within  the  act  (/).  A  tenant  in  common  may  proceed  onder 
the  act  for  the  recovery  of  his  undivided  moiety  (m).  It  does 
not,  it  seems,  extend  to  cases  where  the  tenant  bond  fide  dis- 
putes the  landlord's  title  ;  as  if  the  tenant  claim  the  premises 
as  heir-at-law,  or  the  like  (m). 
statute  not  ^  landlord,  however,  is  not  confined  to  the  mode  of  proceed- 
oompuiaory.  ing  given  by  this  statute ;  but  he  may  adopt  it,  or  nave  re- 
course to  the  ordinary  mode  of  proceeding  l^d  down  in  the 
first  section  of  this  chapter,  at  his  option  (o).  And  the  land- 
lord should  be  cautious  in  ado^tine  this  course  of  proceeding 
under  the  act,  and  requiring  bail ;  for  if  he  fail  in  the  action, 
the  defendant  will  be  entitled  to  recover  against  him  all  the 
reasonable  costs  he  has  been  put  to  in  and  about  the  action, 
and  not  merely  costs  as  in  other  cases  (j>), 

Dannandof  Demand  of  PossesnonJ] — This  demand  must  be  in  writing, 
and  '*  made  and  signed  by  the  landlord  or  his  agent,  and  serred 
personally  upon,  or  left  at  the  dwelling-house  or  usual  place 
of  abode  of  such  tenant,  or  person  "  holding  or  claiming  by  or 
under  him  {q).  And  if  such  tenant  or  person  thereupon  refuse 
to  deliver  up  possession,  the  landlord  may  commence  his  eject- 
ment (r). 

DedantioD        Declaration  and  Notice.y^The  declaration  is  in  the  usual 
andoocke.     fonn  (*)  ;  but  at  the  foot  thereof  the  landlord  is  to  addiess  a 

(e)  Doe  Bradfir4  t.  Bm,  6  B.  fr  AM.  770:  S  DowK,  N.  S.»  440,  8.  C 

R0m  ▼.  Thnutout,  M'Clel.  40i:  Dt$  77k»-  {It  Dot  Wmtt$  ▼.  ite*.  6  Dowl.SlS. 

fNOfv.  Fidtf.  2DOW1.642.  (m)  Dm  ▼.  lt«(ftcrftM»,  3  Do«L  ML 

irf)  Doe  PhUHpe^.  Roe»5B.  ^  Aid.  70(f;  (n)  DoeSamtden  v.  Roe,  I  DowL4 

>.ftR.433,S.  C  (o)  Seel  0. 4,  c.  87, a.  7. 

le)  SeeDoeMarqmU^Angle»eifr,Roe,  (p)  1  O.  4,  c.  S7»  ••  6,  fM<,  96B;  5  &  < 

S  D.  ft  R.  Mfi.  Vlct.  c.  97»  •.  S. 

(/»  Doe  Pembertom  v.  Hoe,  7  B.  ft  C.  2.  (q)  I  Geo.  4.  c.  87,  a.  1.    Sf  Doe  Mm- 

{ii  Doe  Cmhgamy,  Rpe,  1  D.  ft  R.  iMO.  ft$U  rf  Angleo^  v.  Rae,  9  D. ft  it  dS». 

ih)  Doe  Thwlai  t.  Roe,  1  Dowl.  149;  t  See  fonn.  Chit.  Forms.  388. 

B.  ft  Ad.  9».  S.  C.  (r)  Seel0.4.c.S7.«.l. 

(O  Dee  FteU  t.  Roe,  9  DowL  f4S.  («)  See  tmte,  909.    See  tbt  ftann,Chit 

{k)  Doe  Carter  ▼.  Jloe,  10  M.  ft  W.  070:  Vonaa,  38S. 
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B0lin  (i  PKh  tenant  or  penoii,Teqiiirijig  him  to  appear  in  the     cmap.  i. 

cratffi  which  the  action  shall  have  hSen  commenced  on  the ' 

int  4f  of  the  term  (I)  then  next  foUowiDg.  [or  if  the  action 
sUlbt  brought  in  the  coonties  palatine  of  Liuicaster  or  Dnr- 
iMBRfectiyelj,  then  on  the  first  day  of  the  next  session  or 
MOB,  or  at  the  court  day  or  other  usual  period  for  appear- 
and dwn  next  following^  as  the  case  may  he],  there  to  be 
adedelBdanty  and  to  enter  into  a  recognisance,  by  himself 
ad  tPo  nffieient  sureties,  in  such  sum  as  to  the  Court  shall 
fKB  WMOpable,  conditioned  to  pa^  the  costs  and  damsges 
wild  iliall  be  recovered  in  the  action,  if  the  Court  shall  so 
oidir(s).    It  must  be  signed  by  the  landlord  or  his  agent,  and 
Aotintae  name  of  Richard  Roe,  as  in  the  notice  in  ordinary 
cam  (^   A  notice,  signed  '*  A.  B.,  agent  for  the  pUnnHfff 
iD>««f  aeent  for  the  landlord,  and  calling  upon  the  tenant  to 
a^fiariBd  be  made  defendant,  and  find  such  bail,  &c.,  ^and 
nrnek  DoipoeeB  as  are  specified  in  the  act  of  parliament," 
vii^t  Jetauing  them,  has  been  held  sufficient  {x).    Even  if 
tlienodce  be  signed  in  a  wrong  name,  it  will  be  no  objection 
t&tbe  Jaadlord  ootaining Jud^ent  against  the  casual  ejector  (jf). 
kut^^  to  appear  in  Trimty  term  next  following"  is  bad ; 
itAniU  leauire  an  appearance  on  the  first  day  of  term  («). 
la  paction  it  is  usually  added  after  the  notice  by  the  casual 
^i^etor;  but  there  seems  to  be  no  necessity  for  lioth  notices^ 
u  this  notice  comprises  the  whole  of  the  substance  of  the 
<^  (a).    The  declaration  is  served  as  in  ordinary  cases,  see  stnriMoc 
«i^&21todaO. 

Bniy-**  Upon  the  appearance  of  the  party  at  the  day  pre-  Bail. 
Ki^Md,  or,  in  case  of  non-appearance,  on  making  the  usual 
<fiiant  of  the  service  of  the  declaration  and  notice,  it  shall  be 
hwfiil  for  the  landlord  Tproducing  the  lease  or  agreement,  or 
SMw  counterpart  or  dumicate  thereof,  and  proving  the  exeou- 
tioBof  tbe  same  by  affidavit,  and  upon  affidavit  tnat  the  pre- 
^6CB  have  been  actually  enjoyed  under  such  lease  or  agree- 
aat,  and  that  the  interest  of  the  tenant  has  expired,  or  been 
^timined  by  regular  notice  to  quit,  as  the  case  may  be,  and 
^posKsnon  has  been  lawfully  demanded  in  manner  afore- 
^  to  move  the  Court  for  a  rule  for  such  tenant  or  person  to 
"^  cause,  within  a  time  to  be  fixed  by  the  Court,  on  a  consi- 
^^■itiQii  of  the  situation  of  the  premises,  why  such  tenant  or 
P^Bon,  upon  being  admitted  defendant,  besides  entering  into 
^eooimon  rule,  and  giving  the  common  undertaking,  would 
tot  imdeftake,  in  case  a  verdict  shall  pass  for  the  plaintiff,  to 
^n  tbe  plaintiff  a  judgment,  to  be  entered  up  against  the  real 
^■^itot,  of  the  term  next  preceding  the  time  of  trial,  [or,  if 
t^aetion  shall  be  brought  in  the  counties  palatine  respect- 
i^7,  then  of  the  session,  assizes,  or  court  day,  as  the  case  may 
K  tt  which  the  trial  shall  be  had],  and  also  why  he  should 
^  Alter  into  a  recognisance,  by  himself  and  two  sufficient 


.  A  S«  Oit  ffi|li»ir.  Jbtftevarta,  4  M.  6  Moon.  M  a. 

■«-7l;«DovL7U,a  C  (a)  DoeH^Utrr.  Rmah»9aHh,4U.ii  W. 

>llC.4.ra7,  fl.1.    StofonnofDO.  74:  6  DowU  712.  &  C.   D09  Amam  ▼. 

^OiL  Fonu«  WL  Hoe,  9  Jur.  640,  B.  C. 

Q^«in  1  D.  a  R.4a^a.  {a)S9dvU0  per  Ba^kif,  J..  In  Anm., 

J;«te  BMrd  ▼.  Km.  1  M.  a  W. 960.  ID.a  Ry.435,n..alMwinKUuttheDotioe 

^">«.CltftFoniM,a89.  thouldbelnaddiUoototfieordlavyoiMb 


<f*  GMMir  T.  IMCto,  6  B.a  AU.  a40t 
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Part  in.    stureties,  in  a  reasonable  sum,  conditioned  to  pay  tbe  costs  and 

damages  which  shall  be  recovered  by  the  plaintiff  in  the  action ; 

and  it  shall  be  lawful  for  the  Court,  upon  cause  shewn,  or  upon 
affidavit  of  the  service  of  the  role  in  case  no  cause  shall  be 
shewn,  to  make  the  same  absolute  in  whole  or  in  part,  and  to 
order  such  tenant  or  person,  within  a  time  to  be  fixed,  upon  a 
consideration  of  all  the  circumstances,  to  give  such  undertak- 
ings, and  find  such  bail,  with  such  conditions  and  in  such 
manner  as  shall  be  specified  in  the  said  rule,  or  such  part  of 
the  same  so  made  absolute ;  and  in  case  the  party  shall  n^lect 
or  refuse  so  to  do,  and  shall  lay  no  ground  to  induce  the  Comt 
to  enlarge  the  time  for  obeying  the  same,  then,  upon  affidavit 
of  the  service  of  such  order,  an  absolute  rule  shall  be  made  for 
entering  up  judgment  for  the  plcdntiff "  (6). 
The  "^00*       In  order  to  proceed  under  this  acty  make  a  motion  to  the  Ccmrt 
how  made?°  /<"*  ^  ^''^  ^  '^^<^  cause  why  the  tenant  should  not  give  the  under- 
taking  and  enter  into  the  recognisance  chove  menttoned^  amd  toAy, 
in  defavU  thereof ^  the  plaintiff  should  not  he  at  liberty  to  sign 
judgment  against  the  casual  sector  (c).  The  motion  must  he  wMe 
on  production  of  the  original  or  a  counterpart  or  duplicate  of  the 
lease  or  agreement  properly  stamped;  and  it  is  not  sujfieient  to 
move  on  a  copv^  or  an  instrument  unstamped  at  the  ttme  of  the 
motion^  though  it  he  stamped  after  the  rule  nisi  and  before  cause 
shewn  (d)»    It  may  be  made  by  one  of  several  tenants  in  com- 
mon («). 
The  ■ffldnTit.      The  motion  shottld  be  founded  upon  the  t^fidavit  described  by 
the  act  {f).    The  christian  and  surnames  of  all  the  lessors  of 
the  plaintiff  should  be  stated  in  the  title  of  the  affidavit  (y). 
It  is  advisable  that  it  should  state  the  annuiJ  value  of  Uie 
premises,  so  that  the  Court  mav  be  enabled  to  fix  the  sum  for 
which  the  security  should  be  given  (A).    It  ^ould  shew  that 
the  tenancy,  if  from  year  to  year,  has  been  determined  by  a 
''regular'*  notice  to  quit  (i).    It  seems  not  to  be  necessary 
that  the  attesting  witness  snould  depose  to  the  execution  of  the 
lease,  if  it  be  sufficiently  proved  by  other  witnesses  {k).  Where 
an  attorney,  who  was  the  attesting  witness  to  the  counterpart, 
afterwards  became  the  attorney  of  the  tenant,  the  Court,  not- 
withstanding, compelled  him  to  prove  the  execution  of  the 
counterpart  m  support  of  the  application ;  on  the  ground  that, 
if  a  person  becomes  willingly  a  party  to  the  execution  of  an 
instrument,  he  ought  not,  because  he  subsequently  becomes  the 
partisan  of  another,  by  being  his  attorney,  or  because  he  is  out 
of  humour,  to  be  allowed  to  frustrate  the  remedy  which  a  third 
person  has  on  the  instrument  (/}.    If  the  affidavit  be  sworn 
before  the  person  who  appears  on  the  face  of  the  declaration  to 
be  the  attorney  for  the  plaintiff,  the  Court  will  not  receive  it, 
upon  the  ground  that  it  has  been  sworn  contrary  to  H,  T.f 
2  JT.  4,  c.  6  (m). 

lb)  1  0. 4.  c.  87.  •.  1.  9B9, 900t  and  of  rule  nM  thereoo.  Id.  St 

(c)  Chit.  Sum.  Pnct.  230.  And  lee  Chapmsn'a  Pnct  Sia       .  ^^ 

(d)  See  Dm  V.  Am,  8  Dowl.  180.  H)  Doe  Thfplntr  ^r.  BoaH,7  DomlMTl: 
je)  Doc  Qn^field  ▼.  Jlee,  3  Blng.  N.  C.  Doe  Phttler  ▼.  Bed.  8  Jur.  IIOO,  B  C_, 

397 : 5  Dowl.  365,  S.  C    See  Doe  HoUer  ▼.  (*)  Doe  Morgan  ▼.  Rotha*am,S  Da^i- 

Ruthworth,  4  M.  «c  W.  74.    But  lee  Doe  680:  Dee  Gewkmd  t.  Roe,  8  Dowl-  35. 

V.  Roe,  I  D.  &  R.  433,  oonf .  But  ne  per  Witna$iu,  J.,  fn  Dm  Aotnf  v* 

(/)  Chit.  Sum.  Pract.  830.  Aoe,  6  Dowl.  A81. 

(^  Doe  Pnfme  and  another  ▼.  Roe,  8  (0  Dm  Averw  ▼•  Hoe,  6  DowL  518. 

Dowl.  340.  (m)DoePMeT.lloe,8DowLS4a   sm 

(A)  See  fonne  of  affldATit,  Chit.  Forms,  pett,  Pt.  6,  elk  8. 
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It  10  not  neoenaiy  to  express  in  the  rule  the  amount  of  the     chaf.  t. 
Bseuritjr  required  («).    J>raw  up  the  ruUf  and  serve  a  copy  ^Th«niie! 
ff  tipem  tie  tematii  in  paeeeseicny  either  pertanaify  or  by  leaving  it 
fir  him  at  his  magi  usual  place  of  abode.    On  the  day  appointed 
fir  shaeiny  eause^  move  to  mate  the  rule  absolute  on  an  ajldavit 

Sstrviee  (o).  The  time  within  which  the  undertaking  b  to 
giren,  and  the  recognisance  entered  into,  as  required  oy  the 
set,  b  fixed  by  the  Court  in  this  rule  absolute  \p).  In  one 
am  ikte  Court  of  Common  Pleas,  on  making  a  rule  absolute 
(lo  cause  beipi?  shewn)  for  the  tenant's  undertaking  to  give 
the  DlaintijQr  judgment,  to  be  entered  up  against  the  real  de- 
fBodant,  and  to  enter  into  a  recognisance  in  a  reasonable  sum 
eoo^tioDed  to  pay  the  costs  and  damages  which  should  be  re- 
eoTend  by  the  plaintiff  in  the  action;— ordered  the  tenant  to 
^peir  in  the  next  succeeding  term  to  find  such  bail  as  were 
wa&bi  in  the  former  rule  ;  and,  on  no  cause  beiuff  shewn  to 
m  oidar,  they  directed  the  rule  for  entering  up  judgment  for 
tbei^iintiff  to  be  made  absolute  {q),  Usuali v,  oail  is  required 
fcr  a  sum  sufficient  to  cover  a  year's  value,  and  40/.  for 
ttite  (r).  Draw  up  the  rule^  and  serve  it  in  the  same  manner  as 
OendemtL 

Bail  b  put  in,  and  the  recognisance  taken,  in  nearly  the  Ban,  how  put 
Mae  manner  as  in  ordinary  cases  (#) ;  except  that  the  tenant  ^ 
Umelf  must  join  in  the  recognisance  (t) ;  out  he  cannot  be 
^TimTped  as  to  his  sufficiencpr  («).  The  recognisance  should 
be  intitled  in  the  cause  against  the  real  defendant  (ir).  The 
efficer  of  the  Court  with  whom  the  recognisance  is  filed,  is  to 
filt  it  on  payment  of  2s,  M,  It  must  he  put  in  suit  in  six 
BWDths  after  the  landlord  has  obtained  possession  (y). 

The  undertaking  mentioned  in  the  statute  b  included  in  the  UDd«rtakinf. 
eoosent  rule  (^r). 

JudymetU  agahut  the  casual  ^feetor,'] — If  the  tenant  put  in  jtuLfniflBt 
lail,  except  to  them  or  not  (a),  as  in  ordinary  cases,  in  order  S^uiMtor. 
to  compel  a  justification  (b).  And  if  he  &il  to  justify  hb  bail, 
or  if  no  bail  be  put  in,  or  the  defendant  have  not  entered  into 
tbe  consent  rule,  with  the  undertaking  above  mentioned, 
within  the  time  given  W  the  Court  for  ^t  purpose,  then,  if 
it  was  part  of  the  rule  /or  the  required  bail^  thaty  m  arfauU  of 
^hmr  being  put  in,  S^,,  the  plaintiff  might  sign  judgment^  ^c, 
fig^  it  accordingly y  and  sue  out  the  writ  of  possession  as  usuat, 
^  as  directed  ante,  959;  or^  if  the  rule  does  not  give  the  plaits 
tiftkis  liberty  to  sign  fuagment^  then^  upon  affidavit  ofthatfaetf 
id  of  the  service  of  the  ride  absolute  aibofve  mentioned^  you  may 
msefor  judgwtent  against  the  casual  ejector;  and  the  rtde  granted 


MAttAaiip»T.Jte,5B.aAld.786;  (l)Id.fl.l. 

>P-tR.4a^SLCf  DotOcmlirfv.Jtog,  im)  Smmb.  amKatmt  r.Deanhn.BEmU 

IDovLaS.  SgS.     Sm  the  foniu.  Chit.  Fonnt,  aSSt 

(H  S«  form  of  the  affidsTit  of  Mnioe,  tee  alio  the  fonn  of  the  notice  of  flUng  the 

OH.  renM,aBt:  aodiee  the  fonn  of  the  reeognlnnce.  Id.  395. 

nliAnlate.  Id.  908.  (')  Hot  Dwmu  ▼.  Moan,  6  Bfaif .  6aS; 

^m^DmJmgimm  ▼.  Brown, «  P.  jfe  4  Moo.  &  P. 5211,  &C 

MM;aD.aR.B8,S.C:ifnon.,4Jiir.  (y)  1  0. 4,  c.  87.  t.  7> 

aU.  Bxdi.  («)  See  form.  Chit  Fom»,  a0& 

m  BmSmpmrn  t.  Hm,  6  Hoove,  54.  («>  See  ftmn  of  notSoe  of  exception, 

IIOMrvastoaMMwpToati.  See  Id.  Chit  Focme,  90ft. 

«4tol0.4,e.S7,e.4.  {b)  Anto,yoi.l,74U,Ste, 
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PAETiit.  til  ttio&  a  ease  is  a  rule  absolute  in  the  first  instance  (e).  This 
judgment  is  then  signed^  and  the  writ  cf  possession  sued  out  asid 
executed^  as  directed  ante,  d69. 

AMMsranoe        Aj^pearonos  and  PleaJ} — ^Putting  in  and  perfeeiinff  bail  are 
^  not  m  this  case  an  appearance  of  the  tenant,  but  tne  tenant 

must  also  enter  an  appearance,  and  enter  into  the  consent  rule, 
as  in  ordinary  cases.  For  this  purpose — Get  a  blani  consent 
rule  containing  the  undertaking  time  mentioned^  at  the  rule  <2^le«, 
and  fill  it  up  {d) ;  and  let  the  tenants  attorney  sign  the  rule^ 
leaving  room  above  his  signature  for  that  of  the  attomes^  for  the 
pUuniiff,  Take  this  rule  to  one  of  the  Masters^  and  enter  an  ap- 
pearance for  the  tenant f  as  directed  ante,  989,  and  the  Master 
will  thereupon  mark  the  consent  rule  (e).  Neast  engross  the  gene- 
ral issue  upon  plain  paper  (/),  annex  the  rule  to  it^  and  deliver 
both  to  the  opposite  attorney  (g).  All  this  should  be  done  before 
the  expiration  of  the  time  limited  for  that  purpose  by  the 
Court.  So,  care  must  be  taken  to  put  in  bail  (and  such  bail 
seemingly  as  are  required  in  error,  see  Vol.  1,  493)  within  the 
same  time ;  and,  if  excepted  to,  they  must  be  justified  within 
the  time  limited  for  that  purpose  by  the  practice  of  the  Court, 
unless  the  Court  grant  a  further  time  to  justify ;  otherwise 
the  appearance  and  plea  may  be  treated  as  a  nullity,  and  the 
plaintiff  may  move  for  judgment  against  the  casual  ejector,  as 
above  directed. 

iMue,  &c  Issue^  Sfc,'] — ^When  the  time  given  to  the  tenant  to  put  in 

bail,  &C.,  has  expired — Let  the  plaintiff  ^s  attormy^  c^ter  sepa- 
rating  ihepleafrom  the  rule,  sign  the  latter^  and  take  it  to  one 
of  the  Masters^  who  will  thereupon  draw  up  the  rule.  Then  make 
up  the  issue  on  plain  paver ^  as  directed  ante,  960(A)  ;  indorse 
upon  it  the  notice  of  tricA  {%) ;  annex  a  copy  of  the  consent  rule 
to  itf  and  deliver  it  to  the  arfendanfs  attorney. 

Make  up  your  Nisi  Prius  record  {k)  ;  issue  out  jury  prO" 
cess  (k),  enter  your  cause  for  trial,  and  deliver  your  bri^  to 
counsel,  as  directed  ante,  950. 

Trki,  ftc  IVial,  S^,"] — If  the  defendant  do  not  appear  at  the  trial,  and 

confess  lease,  entry,  and  ouster,  the  plaintiff  is  not  to  be  non- 

Where  da-      suit,  as  in  ox^inary  cases  of  ejectment.    But,  by  stat.  1  (?.  4, 

JJ5*JJ2*J"  e.  87,  s,  2,  **  wherever  hereafter  it  shall  appear  on  the  trial  of 
^^'  any  ejectment  at  the  suit  of  a  landlord  against  a  tenant,  that 
such  tenant,  or  his  attorney,  hath  been  served  with  due  notice 
of  trial,  the  plaintiff  shall  not  be  nonsuited  for  de&ult  of  the 
defendant's  appearance,  or  of  lease,  entry,  and  ouster,  but  the 
production  of  the  consent  rule  and  undertaking  of  the  de- 
fendant shall,  in  all  such  cases,  be  sufficient  evidence  of  lease, 
entry,  and  ouster." 

The(Umi«et.  Nor  are  the  damages  in  this  case,  as  in  the  ordinary  oases  of 
ejectment,  merely  nominal ;  for.  bv  1  (?.  4,  c.  87,  #.  2,  ^tbe 
judge  before  whom  such  cause  shall  come  on  to  be  tried  shall, 


(e)  See  the  form  of  the  aflkUTlt  and  (/)  See  Sana,  Chit  Fonu,  991. 

rule,  ChU.  Ponns,  904.  (r)  R.  O.  H.  183S.  Q.  B. 

id)  See  the  fSorm,  Chit.  Fonns,  aO0L  JA)  See  forme.  Chit.  Forms,  SHL 

(«)  See  as  to  the  form  oiprme^  for  ap-  (<)  See  Chit  Forme,  aOBi 

pearuice.  Chit  Fotms,  961.  {k)  See  fbrm«  Chit  Forms,  901 
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rbeiWr  tlie  defendant  shall  appear  upon  sucb  trial  or  not,     CHAr.i. 

ermit  t)K  plaintiff^  on  the  tria(  after  proof  of  his  right  to 

ecofcrpiMMBion  of  the  whole  or  of  any  part  of  the  premiaes 

Dfi^ietad  in  the  declaration,  to  go  into  evidence  of  the  mesne  MmmtifnAtM. 

ffefitsthoeo^  which  shall  or  might  have  accrued  from  the 

^jtiibt  expiration  or  determination  of  tlie  tenant's  interest 

1  t^flUBe,  down  to  the  time  of  the  verdict  given  in  the  cause, 

r  to  some  preceding  day  to  he  speciallv  mentioned  therein ; 

id  tbe  jui^  on  the  trial  finding  for  the  plaintiff,  shalL  in 

db  esse,  give  their  verdict  upon  the  whole  matter,  hoth  as 

tbenco?eiy  of  the  whole  or  any  part  of  the  premises,  and 

»ttto  the  amount  of  the  damages  to  he  paid  lor  such  meene 

^:  provided  always,  that  notning  hereinbefore  contained 

laUbeeonstmed  to  bar  any  such  landlord  from  bringing  an 

^  tf  trespass  for  the  metne  profits  which  shall  accrue 

OB  tk  verdict,  or  the  day  so  specified  therein,  down  to  the 

ij  of  tbe  delivery  of  possession  of  the  premises  recovered  in 

t  ejectment."    It  is  not  necessary  for  tne  lessor  of  the  plain- 

f  to  prove  on  the  trial  that*  notice  of  trial  has  been  dulv 

^  in  order  to  enable  him  to  recover  these  meshe  profits  (/). 

On  the  other  hand,  by  sect.  6,  ^*  in  cases  wherein  the  land-  Double  cotti 

^iitH elect  to  proceed  in  ejectment,  under  the  provisions  jj^ jj^V 

ranbefore  contained,  and  the  tenant  shall  have  found  bail,  ed. 

onlered  by  the  Court,  then,  if  the  landlord,  upon  the  trial 

^  cause,  shall  be  nonsuitcMl,  or  a  verdict  pass  against  him 

on  the  merits  of  the  case,  there  shall  be  judgment  against 

IS,  with  double  costs."    This  enactment,  however,  so  tar  as 

r^tes  to  the  double  costs,  is  repealed  by  the  5  <5f  6  Fict,  c. 

)<•  2,  and,  instead  of  double  costs,  the  defendant  is  to  have 

I7  nidi  an  amount  of  costs  as  will  fully  and  reasonably  in- 

OBifjr  him  against  all  the  costs  and  expenses  incurr^  by 

B  ia  and  about  the  action. 

^^fmf  EgecuUony  Sfc.^By  1  0.4^c,  87,  s.  8,  "in  all  cases  st»7ijg«*- 

^liich  sQch  undertaking  shall  have  been  given,  and  security  <^""**»  *^ 

lad  as  aforesaid,  ifl  upon  the  trial,  a  verdict  shall  pass  for 

e  plaintiff,  but  it  shall  appear  to  the  Judge  before  whom  the 

Bie  shall  have  been  haa,  that  the  finding  of  the  jury  was 

Btrvy  to  the  evidence,  or  that  the  damages  given  were 

<^ve,  it  shall  be  lawful  for  the  judge  to  order  the  exe- 

^Q  of  the  judgment  to  be  stayed  absolutely  till  the  fifth 

7  of  the  term  then  next  following,  or  till  the  next  session, 

s»s,or  court  day  (as  the  case  may  be^  ;  which  order  the 

dge  ahaU  in  all  ouier  cases  make,  upon  tne  requisition  of  the 

fondant,  in  ease  he  shidl  forthwith  undertake  (m)  to  find, 

^  on  condition  that  within  four  days  from  the  day  of  the 

'^  he  shall  actually  find  security,  by  the  recognisance  of 

^oa^ind  two  sufficient  sureties,  in  such  reasonable  sum  as 

^  jndge  shall  dir^  conditioned  not  to  commit  any  waste, 

r  act  in  the  nature  of  waste,  or  other  wilful  damage,  and  not 

)^or  carry  off  any  standing  crops,  hapr,  straw,  or  manure 

"^oeed  or  inade  (if  any)  upon  the  premises,  and  which  may 

/i^ZV'Vwv*  HWmm,  19  Ad.  ft      (M)  See  fonn  of  noofnlMHoe,   Chit. 
Lr^iMoruS:  t  M.  ft  RoIk  183,    Pwou, 30S.   Set  fono  oOI.^» Id. 997. 
'^  c<  SMfBmol^MM,  Chit.  Fonu.  987. 
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Paet  III.    happen  to  be  therenpon,  from  the  day  on  which  the  verdiA 

shall  hare  been  given,  to  the  day  on  which  execution  shall 

finally  be  made  upon  the  judgment,  or  the  same  be  set  aside, 
as  the  case  may  be."  Under  this  section  the  defendant  must 
give  two  additional  sureties  on  bringing  a  writ  of  error,  al- 
though he  has  already  given  the  two  sureties  on  his  appear- 
ance, under  the  first  section  of  the  act  (n).  But,  in  aucn  case, 
putting  in  and  perfecting  bail  in  error  will  dischaige  the 
mtermediate  recognisance  f  not  to  commit  waste)  given  under 
section  3.  Where  the  lanalord  had  obtained  possession  under 
an  habere^  the  Court  refused  to  compel  him  on  motion  to  pay 
over  to  the  tenant  the  value  ot  the  crops  deducting  the 
rent  (o). 


The  statute. 


SdCT.  5. 

EJECTMENT  BY  LANDLORD,  UNDER  11  G.  4  &  1  W.  4^  C  70, 
S8.  36,  37^  WHERE  RIGHT  OF  ENTRY  AGCRUB8  OR  TBNANCT  EX- 
PIRES IN  OR  AFTER  HILARY  OR  TRINITY  TERMS. 

The  11  6?.  4  <J^  1  FF.  4,  c.  70, «.  36,  after  reciting  that  "  landr 
lords,  to  whom  a  right  of  entry  into  or  upon  any  lands  or  here- 
ditaments may  accrue  during  or  immediately  after  Hilaiy  and 
Trinity  terms  respectively,  are  at  present  unable  to  prosecute 
ejectments  against  their  tenants  so  as  to  try  the  same  at  the 
assizes  immediately  ensuing,  whereby  much  delay  is  occasioned 
in  the  recovery  of  the  possession  of  lands  and  tenements  wrong- 
fully withheld  by  tenants  against  their  landlords;"  enacts 
that  ^'in  all  actions  of  ejectment  hereafter  to  be  brought  in 
an^  of  his  Majesty's  courts  at  Westminster,  by  any  lamdlord 
against  his  tenant,  or  against  any  person  claiming  through  or 
under  such  tenan^  for  the  recovery  of  any  lands  or  her^ta- 
ments  where  the  tenancy  shall  expire,  or  the  right  of  entir 
into  or  upon  such  lands  or  hereditaments  shall  accrue  to  such 
landlord  in  or  after  Hilary  or  Trinity  terms  respectively,  it 
shall  be  lawful  for  the  lessor  of  the  plaintiff  in  any  such  action, 
ai  any  time  toithin  ten  days  after  such  tenamy  shall  eacfirt  or 
right  of  entry  accrue  as  aforesaid,  to  serve  a  declaration  tn  ^ect- 
tnent,  tntitled  of  the  day  next  after  the  day  of  the  demise  in  suek 
declarationy  whether  the  same  shall  be  in  term  or  vacation, 
with  a  notice  thereunto  subscribed,  requiring  the  tenant  or 
tenants  in  possession  to  appear  and  pfead  thereto  wiihin  ten  days 
in  the  couH  in  which  such  action  may  be  brought ;  and  pro- 
ceedings shall  be  had  on  such  declaration,  and  rtues  to  plead  (p) 
entered  and  given,  in  such  and  the  same  manner,  as  nearly  as 
may  6e,  as  if  such  declaration  had  been  duly  served  before  the 
preceding  term  :  provided  always,  that  no  judgment  shall  be 
signed  against  the  casual  ejector  until  defcndt  of  appearance  ami 

(n)  Dm  Oimvtf  t.  JfMrf,6BfDg.  6S6s  4  3  Binf .  U,  S.  C. 

Moo.  ft  P.  K31 1  7  Bins.  IMt  4  Moo.  &  P.  (prit  teemi  a  rule  to  pked  If  notae- 

761;  1  DowL  SOS,  &  C.  onury.   (See  2  Adams,  Dect  ftad  td. 

<o)  Doe  V.  iriMerwidir,  10  Moon,  9871  SU:  oMiv.SSI). 
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plea  within  such  ten  dajrs,  and  that  at  least  six  clear  da^fi  notice     chap.  i. 

i'  ^iel  shall  be  given  to  the  defendant  before  the  commiwion  ' 
J  of  the  assizes  at  which  such  ejectment  is  intended  to  be 
tned ;  proWded  also,  that  any  defendant  in  any  such  action 
mtf ,  li  any  time  before  the  trial  thereof,  apply  to  a  indge  of 
cither  of  his  majesty's  superior  courts  at  Westminster,  by  sum- 
mons in  the  usual  manner,  for  time  to  plead,  or  for  staying  or 
Mtting  aside  the  proceedings,  or  for  postponing  the  trial  until 
the  next  assizes ;  and  that  it  shall  be  lawful  tor  the  judge,  in 
his  discretion,  to  make  such  order  in  the  said  cause  as  to  him 
diillseem  expedient." 

It  will  be  observed,  that  this  statute  is  applicable  only  to  cmm  wiuun 
cjedments  by  landlords;  also  that  the  tenancy  must  expire,  t>M*«^ 
or  the  light  of  entry  accrue,  in  or  after  Hilary  or  TVinity  (q) 
teRBs;and,  therefore,  if  the  tenancy  expired,  or  the  right  of 
«l^  seemed,  before  the  first  day  of  either  of  those  terms,  the 
eaie  vould  not  fall  within  the  statute  (r).  It  also  extends  only 
to  s  country  ejectment  triable  at  the  assizes^  and  not  to  an 
cjcctmoit,  and  the  venue  in  which  is  laid  in  Middlesex  or 
London  (s). 

The  declaration  is  in  the  usual  form  (^},  except  that  it  must  DedAratum 
be  kUtided  of  the  day  next  after  the  day  of  the  demise  laid  in  •ad  notion 
iQch  deelamtlon,  and  this  whether  in  term  or  vacation  (t«).  At 
the  foot  of  the  declaration  a  notice  should  be  added,  requiring 
the  defendant,  within  ten  days,  to  appear  and  plead  to  it  (v). 
la  other  respects  this  notice  is  the  same  as  the  usual  one, 
01^919. 

Tht  declaration  is  served  as  in  ordinary  cases,  ante^  921  to  Howtaned. 
^  except  that  the  service  must  take  place  uritMn  ten  days 
iA«r  the  tenancy  expired  or  the  right  of  entry  accrued.     An 
objection  to  the  service,  on  account  of  its  not  having  taken  objactkm  to 
place  within  these  ten  days,  cannot  be  taken  at  the  tnal  (x)  ;  jSS^SSl 
It  is  merely  matter  of  irregularity. 

If  the  tenant  makes  default  in  not  appearing  and  pleading  judgment 
^ithin  ten  days  after  the  service  of  the  declaration,  (one  day  ■^^L**** 
indBsiTe  ai^  the  other  exclusive),  the  plaintiff  will  be  entitled  ***     «3««<»'- 
to  jodgment  against  the  casual  ejector,  and  he  should  proceed 
ia  nearly  the  same  manner  as  in  other  cases  noticed  ante^  932, 
Sft,  The  practice  as  to  the  mode  of  obtaining  such  judgment 
V  there  noticed.     The  only  main  difference  appears  to  be  as  AffldnTit  for. 
iBKards  the  affidavit  for  that  purpose,  which  is  the  same  as 
Md,  except  that  it  states  when  the  tenancy  expired  or  right 
of  entry  accrued,  and  when  the  declaration  was  served,  in  order 
tittt  the  Court  may  see  that  the  proceedings  are  in  accordance  > 
^ith  the  act  (y). 

The  practice  as  to  the  appearance  and  plea  b  the  same  as  in  Appetranot 
wiinaiy  cases,  mutatis  mutandis  (z).  •ndpk^  stc 

The  plaintiff  must  give  to  the  defendant  six  clear  days'  Notice  oc 
'^"  of  trial  (exclusive  of  the  day  it  is  given  and  the  com-  ^'^ 


M  Hmt.  Am,  S  C.  4t  J.  U3;  1  Dowl.  (ii)  11  G.  4  ft  1  W.  4.  c  70,  ft.  37.    See 

>«*  a  C  tbe  fonn,  Chit.  Ponnt,  300. 

W  Dm  trnmraBr.  Btt, 4  Moo. ft  Sc.  (x)  lioe  AonMn  t.  BHmU^.  4 B.  ft  Ad. 

7C.  84t  1  Nev.  ft  M .  1,  8.  C. 

a^H«ni$ir,n0§tlDowhMJ.  (y)  See  e  fonn.  Chit  Fonni,  3D0. 

9ttmit,m,  (s)  SeeaiUe,937. 


980  AcUmfor  Mesne  ProJUt. 

Part  tii.    mission  day)  before  the  commissioa  day  of  the  Mixes.    It  is 
not   necessary  to  prove  at  the  trial  that  this  notice  wis 
given  (a)  ;  and  if  not  duljrgiven,  the  defendant,  by  defending 
the  action  at  the  trial,  will  cure  any  objection  on  account  of 
it  (a). 
sujing  pro-       The  Court  or  a  judge,  on  summons,  may,  in  their  discietioD, 
"~in«s-       stay  or  set  aside  the  proceedings,  or  postpone  the  trial  until 
the  next  assizes.    In  support  of  the  application,  an  affidavit 
of  £Eu:ts  should  be  produced  to  induce  tne  Court  or  judge  to 
grant  it. 
Dedsntkm        In  makiuff  up  the  record  of  the  proceedings,  the  declaration 
ti3wS^    may  be  intitled  specially  of  the  day  next  after  the  day  of 
inreco^r^  the  demise  laid  in  the  declaration,  and  the  judgment  will 
not  be  avoided  or  reversed  by  reason  only  of  sach  special 
title  (b). 
other  pro-         The  rest  of  the  proceedings  are  the  same  as  in  ordinary  cases, 
**'*""«^       mutatis  mutandis. 


Sect.  6. 

action  for  mesne  profits. 

Action  for         After  judgment  has  been  obtained  in  the  action  of  ejectment, 
nmne  profitf.  the  lessor  ot  the  plaintiff  usually  brings  an  action  against  the 
defendant,  for  the  purpose  of  recovering  the  damages  he  has 
sustained  by  reason  of  the  defendant  havmg  detained  from  him 
hb  property;  which  action  is  called  an  action  of  trespass  for 
mesne  profits.    The  plaintiff  should  make  an  entry  mto  the 
premises  before  bringing  the  action,  as  it  seems  doubtful  whe- 
ther trespass  with  a  continuando  lies  after  disseisin  and  before 
re-entry ;  but,  for  the  first  trespass  and  disseisin,  tr»q>ai8  lies 
before  re-entry  (c). 
By  whom  to       The  action  may  be  brought  either  in  the  name  of  the  lessor 
be  brought.    ^£  ^jj^  plaintiff,  or  in  the  name  of  the  nominal  plaintiff  in  the 
ejectment;  but,  in  either  shape,  it  is  equally  the  former's 
action  {d).    But  if  it  be  sought  to  recover  profits  antecedent  to 
the  day  of  the  demise  in  the  declaration  of  the  eieotment,  the 
action  should  be  brought  in  the  name  of  the  lessor  {e),    A 
tenant  in  common,  who  has  recovered  in  ejectment,  may  main- 
tain an  action  for  mesne  profits  against  his  companion  (/*).    A 
joint  action  for  mesne  profits  may  be  maintainea  by  several  les- 
sors of  the  plaintiff  in  ejectment  after  recovery  thereiu,  al- 
though the  declaration  in  ejectment  contained  only  a  separate 
demise  by  each  (^). 
AnfaiM  The  action  is,  in  general,  brought  against  the  person  against 

whom.  ^om  the  judgment  in  ejectment  is  given  (A)  ;  but  it  may  be 

(c)  Dm  AHtnfbm  t.  J«p«hMm,3B.  St  Ad.  (•)  See  BulL  N.  P.  87. 

40S:  Doe  AofiMii  t.  Bm,  1  Ncv.  &  M.  Is  (/)  Ooodfittr  t.  Ibfnte. 3  Wih.  118:  Ofd- 

4  B.  &  A(L  84.  S.  C  <ifV  t.  Dfrfir.  S  BL  Rq>.  1077. 

(6)  See  the  statute,  auto,  978.  (h  QtrnmUr  y.  CMm*,  5  M.  ft  Sd.  61; 

(ei  Doe  ▼.  Wrigki,  10  Ad.  ft  EL  780;  8  Chit.  Rep.4I0,  S.  C. 

CaLkt  8S7.«.;  2  RcAl  Afar.  &50,  fi6S»M4.  (*}  1  Chit.  PI.,  0ihcd.,  19& 

(tf)  Chit,  oa  PL,  6th  ed.,  194. 
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koofht  agaiiMt  any  penon  found  in  powearion  prior  to  the     chap.  i. 

judgment  7i).    The  delendanty  howerer,  in  such  a  case,  will 

oaljr  be  liable  for  the  eiefiie  profits  for  the  time  he  was  in  pos- 
■noB  (/).  It  8CCTQ8  that  a  tenant  is  liable  for  mwne  profits,  if 
kit  UDM-teBant  h<^  orer  after  his  interest  has  determined,  if 
the  fonner  has  in  any  way  acquiesced  in  the  oyerholding  of  his 
Qadflr-tenant ;  as,  m  instance,  if  he  has  receired  rent  from 
\m  vnder-tenuuii  for  the  period  during  which  possession  was 
ia^roperly  detained,  or  the  like(m).  The  action  cannot  be 
TMiBtsined  affainst  executors  or  administrators  for  the  profits 
^nring  the  liirtime  of  the  testator  or  intestate,  and  received 
bjf  hijDi(a);  except,  indeed,  for  the  profits  received  within 
u  cileadar  montns  before  the  death  of  the  testator  or  in- 
tciUky  and  then  only  if  the  action  for  them  be  broueht 

nthe  executor  (w  administrator  vrithin  six  months  after 
«  -i?e  taken  upon  themselves  the  administration  of  his 

Frenoiisly  to  1  <^  2  Viet,  e,  110,  the  defendant  might  have  Amtt  for. 
Imb  holden  to  bail  on  a  judge's  order,  which  was  seldom 
nfued.  But,  since  that  act,  he  cannot  be  holden  to  bail, 
oaks  it  be  ^evm  to  the  satisfaction  of  the  judge  that  the 
aoM  profits  amount  to  twenty  pounds  or  upwards,  and 
tbt  there  is  probable  cause  for  believing  that  the  defendant 
a  about  to  quit  England  {p\ 

The  defendant  may  plMd  the  Statute  of  Limitations  as  to  what  a  d«. 
all  the  profits,  excepting  those  which  majr  have  accrued  within  <^nce. 
the  last  six  years  (a).  But  he  cannot,  it  seems,  plead  a  dis- 
cbtrge  under  the  insolvent  Act  (r) :  nor  his  bankruptcy,  the 
<wiDd  being  for  unliquidated  damages,  which  could  not  be 
psred  under  the  fiat  (s).  He  was  not,  previously  to  the  sta- 
tatt  3  4*  4  IF.  4,  e.  42,  5.  21,  allowed  to  pay  mone^  into 
oout(r).  He  cannot,  under  the  general  issue,  give  in  evi- 
^foet  an  acceptance  by  the  plaintifi^  of  the  rent,  and  an  agree- 
lant  to  waive  theicoets  of  the  ejectment  (ti).  Also,  if  the  de- 
fadant,  b^  his  plea,  seek  to  raise  any  point  decided  by  the 
jadgment  m  ejectment ;  as,  for  instance,  if  he  deny,  bv  his 
plea^that  the  plaintiff  was  possessed  during  the  time  he  is 
alleged  to  have  ao  been  in  the  declaration  of  ejectment  (or),  he 
nay  reply  the  judgment  in  ejectment  by  way  of  estoppel  (x)\ 
bat,  unless  he  so  reply,  the  defendant  will  not  be  estoppea  by 
^judgment  (jr ).  Where,  in  an  action  of  trespass  brought 
a  the  name  ofthe  nominal  plaintiff  toxmeme  profits,  from  the 
day  of  the  first  demise  in  the  declaration  of  ejectment  until  the 

„(t}  S»1  Chit.  PL,  6th  cd.,  195:  Dot  ▼.  of  mother. 

£n«. •  BiBf. Mt:  Omt.  VnHambt,  8  (n)  6m  1  Chit.  PL, Sth ed.,  196. 

■N.«L  (o)  3  &  4  W.  4,c.  49.  %,  i. 

JQ I  Wooilt  L.  a  T.«  7th  cd.,  419:  Ad.  (p)  1  6t  2  Vict  c  110.  t.  3:  Hwnf  ▼.  Hmf- 

W. an:  Amn  ▼.  Ar*m.  S  Biur.  06B:  «ofi.  Barnet.  85.    Sm  VoL  1.661. 

M^  Ladtaiff  Cmcs,  264,  S.  C;   Dm  {q)  BulL  N.  P.  88 

^T  «MrtMi.lChU.itep.lSl;  2B.  (r)  liojiNf  v.  Pm^.  3  B.  &  AM.  407. 

•^93,  a  C  («)  GoodttOt  ▼.  Mrca.  2  Doug.  M4. 

MlClUt.PI..6lhed.,199;.AodiMper  (()  Ho^^M  ▼.  J««Ti«,2  Wila.  IIA.    Sw 

■■"flM.  C  J.,  in  Bmftt  t.  iUckanfMM,  m  to  paynoeiit  of  money  into  Court  gen»> 

tZ^BLTIi:  Aw  T.  Wigm,  2  Ntw  Rep.  nOly,  amT,  Pt.  6.  ch.  8. 

tT_^  *•  RMltertonTI  Ad.  &  E.  840;  («)  Dm  v.  Lm,  4  Taunt  4fiA 

■^  a D.  618:  HfdfcM  Y.  CHMom,  1  {m   Duty,  Wright,  10 Ad  &  EIL 7631 

f^t7t  Dm  ▼.  Hmrtato,  12  Ad.  ft  E.  4a  (f)  Dm  ▼.  HuSOart,  2  C.  M.,  &  R.  16. 

7GM%T.  nMo«rf,7  M. &  W.  117;  9  And  tee  FmvM  t.  Wimek,  2  B.  &  AkL 

■^*W.4aB;lS«.&W.S16,  attooiM  662. 
^'  -  "      ;Uafaltforthebold]agoTer 
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Part  i  ii  .    Commencement  of  the  action,  tbe  defendant,  who  was  a  pwiy  to 

the  judgment  in  ejectment,  pleaded  not  possessed,  and  liberum 

tenementum^  to  which  the  plamtiff  replied,  by  wa^  of  estoppel, 
the  proceedings  in  ejectment,  but  did  not  state  in  hb  replica- 
tion that  he  had  entered  since  the  judgment  (a);  it  was  neld, 
that  the  first  plea  was  sufficiently  answered,  as  it  was  pleaded 
to  the  whole  declaration,  and  it  was  sufficient  for  the  plaintiiF 
to  shew  that  it  could  not  be  pleaded  to  that ;  and  that  the  last 
was  also  answered,  as  the  replication  shewed  that  it  had  been 
decided  between  the  parties,  that  the  plaintiff  was  a  temior 
under  one  whose  title  was  paramount  to  the  defendant's  ;  that 
the  plaintiff's  possession  was,  therefore,  a  rightful  one;  and 
that  the  defendant  had  no  right  to  immediate  possession ; 
which  was  inconsistent  with  the  limited  admission  of  the  ple^y 
and  the  title  set  up  by  it,  taken  together  (&).  The  plaintiff 
may  plead  the  judgment  in  ejectment,  by  way  of  estoppel,  as 
above,  thou  eh  a  writ  of  error  be  pending  on  it  ((). 

Where  a  landlord  defended  an  action  of  ejectment,  and  the 
action  of  trespass  for  me^n^  profits  was  brought  against  him,  his 
tenant,  and  the  tenant's  under-tenant,  the  Court  held,  that  the 
record  in  the  action  of  ejectment  was  admissible  in  evidence,  as 
against  the  tenant,  to  prove  that  he  was  a  joint  trespasser  with 
the  landlord,  as  it  appeared  that  they  were  pnvy  in  es* 
tate  (c). 

If  the  action  be  brought  in  the  name  of  the  nominal  plain- 
tiff, the  Court,  upon  application,  will  stay  the  proceedings 
until  security  be  given  for  costs  (d). 

The  jury  are  not,  in  estimating  tne  damages,  confined  to  give 
the  mere  rent  or  annual  value  of  the  premises ;  but  may  give 
such  extra  damages  as  they  may  think  fit,  as  a  compensation 
for  plaintiff's  trouble,  &c.  (e).  The  plaintiff  may  also  re- 
cover, as  damages,  the  costs  ot  the  action  of  ejectment;  but  if 
that  action  were  defended  and  the  costs  taxed,  he  cannot  re- 
cover more  than  such  taxed  costs  (/)  ;  though,  if  judement 
went  by  default  in  the  action,  he  may  recover  the  actuai  costs 
of  the  judgment  (^).  The  plaintiff  may  also  recover,  by  way 
of  damages,  the  costs  incurred  by  him  in  a  court  of  error,  by 
reversing  the  judgment  in  ejectment  erroneously  obtained  by 
the  defendant  (h).  And  the  plaintiff  is  not  restricted  to  tbe 
time  stated  in  nis  demise  in  the  declaration  in  ejectment,  but 
may  also  recover  the  profits  which  accrued  previously,  if  he 
had  title  to  the  premises  at  the  time,  and  the  defendant  were  in 
possession  (t).  The  jury,  however,  are  to  give  damages  only 
for  the  time  the  defendant  is  proved  to  have  been  in  posses- 
sion (i)y  and  since  the  plaintiff's  title  accrued.  And  where  an 
actual  entry  has  been  made,  to  avoid  a  fine,  the  jury  can  givs 


Security  for 
costs. 


Amount  of 
damages. 


(c)  See  onto,  960. 

(6)  Dog  T.  Wright,  10  Ad.  &  Ell.  783. 

(e)  Dm  ▼.  Harkm,  19  Ad.  Ai  E.  4S,  n. 
{d}. 

(^  Bun.  N.  p.  80:  Flk0  v,  Cbrbin,  Say. 

78. 

(•)  Goodtitle  t.  TmU,  9  Wfk.  191:  Dm 
▼.  Hare,  9  C.  &  M.  145;  4  Tyr.  99>  S.  C 

(/)  Doe  ▼.  FWUer,  13  M.  ft  W.  47.  The 
deftndant  procuring  the  final  km  makes 
Dodiflkreoce.    8.  C 

(f)  OMMter  T.I]Hii»iMiar,9T.R.981: 


2>MT.l)tt9<«.9Esp.aS8:  6  T.  R.  flOS.f 
C:  Doe  v.  Huddert. 9 C.,  M.,ftR.  316: 
%iiMMls  V.  Fage,  1  C.  *  J.  89:  GoedtUkj. 
Tmbe,  3  WQs.  191;  Bull.  N.  P.  8f>  <^ 
And  see  Hmnter  t.  BHtte,  9Csrop.4S5: 
Brooke  y.  Bridgee,  7  Moon,  471:  Dee  v. 
Hare,  9  Do«L i4&. 

(A)  NeeoeU  ▼.  Reake,  7  B.ftC.404;  1 
M.  ft  R.  170, 5.  C 

(0  Bull.  N.  P.  87. 

(k)  mmn$mtnM  t.  Ckeku,  Batom, 
mmte,9dX. 
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damages  only  as  to  the  profits  accruing  since  the  time  of  the     cbat.  u 

If  the  defimdant  suffer  judgment  hy  default,  the  plaintiff 
^kodd,  QDon  executing  a  writ  of  inquiry,  prove  the  length  of 
tiflvtlie aef endant  has  heen  in  possession;  as  the  defendant, 
b/adlenng  judgment  hy  default,  does  not  admit  that  he  has 
bcei  io  posBession  during  the  time  he  is  alleged  to  hare  heen 
ID  tie  dedarstioii,  although  such  time  is  not  stated  under  a 

Gnnmd-rent  necessarily  paid  hy  the  defendant  while  in  pos-  Mitifitiooor 
sMWfl  should  he  deducted  hy  the  jury  from  the  damages  {n),  <*«™««e^ 
And  where  an  action  for  mesne  pronts  was  brought  agamst 
a  pufy  who  had  a  cross  claim  against  the  plaintiff  at  law,  for 
BMAqr  expended  on  the  land,  the  Court  of  Equity  Exchequer 
gnoted  an  injunction  to  stay  the  proceeding  at  law  (o). 

If  the  action  is  brought  pendm^  a  writ  of  error  on  the  Action  pmi- 
jndpnent  in  ejectment,  the  plaintiff  may  proceed  to  judg-  *»«««»• 
BKot;  hot  the  Court  will  stay  execution  until  the  writ  of 
ctTor  is  determined  (/>). 

If  the  plaintiff  recorer  less  than  409^  he  shall,  in  general,  om^s, 
bire  no  more  costs   than  damages,  unless  the   judge  cer- 
tify under  the  3  <5^  4  rf<*.  c.  24,  #.  2  (^). 

In  lU  other  respects,  the  proceedings  in  this  action  are  the  otfaerpm. 
ame  as  in  ordinary  cases.  ««iiagfc 

(T  ^Ctmfert  ▼.  HIdfct,  7  T.  R.  797.       (•)  BariCawdor  ▼. LewU,  1  Y.  &  CoL 


JJmCtmftre  ▼.  Weka,  7  T.  R.  737-  W 
^  m  BmMM  V.  Parkkunt,  2  Sir.  437. 
B«M  Brown,  P.  €.353.  (p 


(p)  Ca.  Pr.  C.  B.  46.    And  see  Dm  t. 
<^  he  T.  Sim,  9  DowL  993.  Wrig^,  10  Ad. «  E.  7631 

«  Oaev.  Hw,  S  C.  &  M.  145;  4  Tyr.      iq)  Dot  v.  DawU,  I  Esp.  3S8;6  T.  R.593, 
»i4C  &C. 
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Plea  in  Bar,  997. 
Nonpros  for  want  of,  998. 


4.  Proceedings,  S(c. — contiiiiied. 

On   Payment    into    Court, 

Sfc,  998. 
Discontinuing,  999. 
Judgment  as  m  ease  qf  a 

NonsuU,  999. 
Proeeedimgs  on  Demmrrer, 

999. 
Issue,  Trial,  ifc.,  1000. 
New  TVial,  1001. 
Costs,  1001. 
Esecution,  1002. 

5.  Proceedings  against  the  SurC' 

ties  on  the  Replevin  Bond, 
Bond,  when  and  how  fs/t" 

feited,  1003. 
Assignmeni  of,  mUl  Aelien 

on,  1004. 

6.  Proceedings      against     the 

Sheriff,  1006. 


Pakt  Iff. 

l.What. 


In  what  cases. 


For  what 


1.  Whaty  and  m  what  Cases  it  lies,  and  by  whom,  S^c, 

Replevin  is  a  re-deliveiy  by  the  sheriff  to  the  owner  of  his 
chattels  taken  upon  an^  cause,  upon  surety  that  he  will  pur- 
sue the  action  against  him  that  distrained  (b). 

It  is  a  remedy  that  may  be  adopted  in  all  cases  where  chattels 
are  unlawfully  taken  (c);  except  where  the  takin?  was  in 
execution  under  a  judgment  of  a  superior  court  (a)y  or  in 
order  to  a  condemnation  under  the  revenue  laws  (e),  or  for  a 
duty  due  to  the  Crown  (/). 

Whatever  may  be  distrained  may  be  replevied  (a).  It  lies 
for  beasts j^<»  naturce  when  reclaimed  (A),  or  for  tne  young  of 
animals  distrained,  bom  since  the  distress  (t).    It  does  not  lie 


(a)  The  prooeedfaigs  in  replevin,  ortuits 
removed  nam  inferior  courts,  are  not,  in 
gcDaa],  affected  by  the  8  W.  4,  c  39,  the 
l4iw  Amendment  Act. 

(&)  Bac.  Ab.,  Repl.,  A. 

(c)  Com.  Dig.,  RepL,  9  Roll  Ab.  430; 
Bull.  N.  P.  tai  Gmrge  v.  Chamben,  11 
M.  ac  W.  149;  2  DowL,  N.  S..  783,  S.  C. 


Id)  George  v.  Chamben,  tuprm. 
(e)  Cawthome  v.  Camp,  1  Anst.  S12. 
(/)  Rex  V.  O&ver,  Bunb.  14. 
(r)  1  Swanst.  R.296;  Cown.  414. 
(^)  noviw  V.  PfMoeU,  WiUes,  46;  2  RoU. 
Ab.430. 
(1)  GUb.  RepL  156;  Sid.  8S. 
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for  aoMj  geoenJl^r  {k)  ;  nor  for  title-deeds  {k)  ;   nor  for    cbap.  ii. 

"  te  freehold 


tUigs  amexed  to  the  freehold  (0*    But  it  lies  tor  growing 
c«n,&c,  tAken  under  a  distreet  wa.^  the  11  G.  2,  e.  19,  J.  8. 

it  fi«  It  the  suit  of  any  person  having  an  aheokite  or  qoali-  By  whom, 
iiid  mcrty  in  the  chattels  taken  (m).  If  the  goods  of  a 
fmitm\»  taken,  and  she  marries,  her  hnsband  alone  may 
sietke  r^levin  {n\  or  they  may  both  join  (e).  Executors 
uf  htvv  replerm  for  the  goods  of  the  testator  taken  in  his 
mm(p\,  Sereral  persons  cannot  join  in  one  replevin  for 
eve^  gooes,  where  the  property  is  serend  {o). 

It  iks  igimst  the  party  who  actnallv  took  the  chattels,  or  Aminst 
rk  fectod  or  ordered  Uie  taking    It  goods  are  taken  by  A.  "^"^ 
^rtkeeemBand  of  B^  the  replevin  may  be  against  both,  or 


2.  Proc§9iing»  le  dUmn  ih$  Rephmn* 

^  proeeedii^  by  original  writ  of  rmU^imri  facku  o«t  of  ^^^'J^^ 
^^acery,  which  was  formeriy  necessary,  oeing  extremely  tedi-  ^aioed,  raid 
■»  md  the  cattle  or  other  goods  being,  in  the  meantime,  de-  t»nd  given, 
uiied  frna  the  owner  to  ms  great  loss  and  damage,  it  waa 
Sncted  s&d  enacted  by  the  statote  of  Marlbridge  («),  that  the 
^nif  (f ),  without  any  writ  being  sned  out  of  Chancery,  shall 
tveeed  to  replevy  the  goods,  immediately  upon  comj^nt 
oag  asde  to  him  ;  mdihyih^l  8^  2  P.  S^M.e.  12^  ^eibmS 
F  «Ttiy  eoonty  («)  shall  i^point  fonr  deputies  (;r),  at  leasts 
vcflng  not  al>ove  twelve  miles  distant  m>m  each  other,  for 
^  purpose  of  making  replevies  (y)« 

Before  the  sheriff  or  his  deputy,  however,  can  replevy,  he  S^p]^^ 
»t,  by  13  £:  1,  c  2,  take  pledges  from  the  plaintiff,  not  only  ^'^' 
>  prosecute  his  snit,  but  abo  to  return  the  cattle  or  goods,  if 
ivtimi  should  be  adjndged ;  and,  if  he  take  pledges  in  any 
^  maaner,  he  diaU  be  answerable  to  the  deten&nt  for  the 
^  or  Tslue  of  the  cattle  or  goods  replevied.  The  security 
km  by  the  sheriff,  in  pursuance  of  tins  act,  is  usually  a  bond, 
■^HioMd  as  is  above  mentioned  (;r).  Aleo,  by  tin  11  O,  2, 
19,  f.  23^  in  every  replevin  <^  a  distress  for  rent  (a),  the 
^er  his  deputy  shall  take  from  the  plaintiff,  and  two  re- 
"Q^Bltle  psrsons  as  sureties,  a  bond  in  double  the  value  of  the 
^  dn^iined  (to  be  ascertained  on  the  oath  of  one  witness), 
"^^     ^  kx  appearii^  at  the  next  county  court,  and  pro- 


^Ak,IU»L,P.  Where  the  lord  of  the  ftancbisehMtbe 

^MMr  ▼.  aaM.  4  T.  R.  B04.  preicriptife  right  to  grent  leptef  Im  to  the 

10ik.Rept.iJi:  wiBduiS.  tame  manner  m  the  sheriff  had  hefore  the 

Jj^ik.  Rcpl.  ua  sutute  of  Marlbridfe,  the  sheriff  has  no 

l*^*^^^-  Hariw.  IISL  eoocurrcntjurtodlcttonwtth  hfan.  (Jfowi- 

IG^HcsLUa  Mv  ▼.  BoMxwn,  1  Nev.  &  P.  763). 

1]^  19;  Bro.  Ak,  RcpK.  PL  12.  {n)  Thompmm  v.  Vrikn,  1  Scott,  N.  R., 

I G^  RcpL  l«t  t  Ron.  Ab.  431.  285;  8  Dowl.  fSS,  &  C.  per  Mtmte,  J. 

[«H.  ),€.»:  SI]Mt.l3B.  {M)  ETideoce  of  a  party  acting  as  thede- 

^  oC  the  ahsiflb  of  the  eity  of  poty  of  the  sheriff,  Hprhmd/bde  eridenoe 

^  s*7  oaat  tiplerlns.   [Thim^mon  of  his  appohitment.  Fauffener  ^.  Johfuont 

..*«  1  i^Mt.  N;  R.,  275;  I  Mao.  &  11  M.  *  W.  681 ;  1  DowL  &  L.  346,  S.C) 

.m  t  Dovt  798.  a.  C    See  ^esr,  (jr)  See  Boivdm  ▼.  HMT,  4  Q  B.  840i 

^•-IBaaua  of  liberties,  and  other  (s)  Btodkccr  t.  Oissiip.  1  L.  Raym.  f7& 

«n.  hi  soiDe  caas,  power  lo  (a)  AdistreHfor  arent-durgetswithln 

gyios.  (Bar.  Ah.,  tit.  Repterin,  the  act.   (SAort  v.  HMWaref,  2  fitng.  349}  9 

-■•■P"** V. Arien,  1  Scott, N.  R.,  Moon,  607t  ^*  CU 
iPe  n«w.  C  J.,  asd  per  VmiIv,  J.) 

i2 
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Part  hi.    secutiog  the  soit  with  effect  (6)  and  without  delay,  and  for  a 
return  of  the  goods,  if  a  return  should  be  awarded  (c).    This 
statute  gives  the  power  to  take  the  replevin  bond  to  the  officer 
who  grants  the  replevin  {d).    The  lK>nd  mav  be  taken  by  one 
of  the  sheriffs  of  London  in  his  own  name  only  (e).    The  bond 
should  pursue  the  terms  of  the  statute.    It  should  not  be  taken 
in  a  penalty  beyond  the  amount  specified  bv  the  act  ^/)y  nor 
should  it  contam  a  condition  for  the  sheriff  s  indemnity  (/)• 
It  has  been  held,  however,  that  a  bond  conditioned  toproeecute 
the  action  with  effect,  and  to  indemnify  the  sherifi^  is  good; 
and  may  be  assigned  and  proceeded  on  in  the  name  of  the  as- 
signee, under  the  statute,  although  it  do  not  require,  by  the 
condition,  that  the  suit  shall  be  proeecuted  without  delay  (y). 
It  should  be  conditioned  for  the  pMnUff  to  APp^v  ftt  the  next 
county  court,  and  prosecute  his  suit  with  enect  and  without 
delay,  and  not  for  his  iken  amd  ih^re  prosecuting  his  suit  &c.  {k) 
And  although  the  statute  directs  the  bond  to  be  taken  with 
two  sureties,  yet  a  bond  by  one  surety  only  is  not  void  (i). 
As  to  the  proceedings  on  tiiis  bond,  and  the  liability  of  the 
sheriff  and  sureties,  see  pott^  1003, 1006.  Where  one  of  the  sure- 
ties was  a  material  witness  for  the  plaintiff,  the  Court  of  Com^ 
mon  Pleas  allowed  another  to  be  substituted  for  him  (i). 
Practical  di.       The  mode  of  replevying  the  goods  is  thus : — Let  the  pofU 
^l^'^^SS^St  *>*^''*^^  ^  repUvyy  iaving  dUamed  the  comeiU  of  two  mif- 
repierin.       JMetU  housekeeptri  of  the  city  or  county  where  the  goods  wen 
taken  to  join  in  the  tipievin  bondy  give  their  namet  to  the  the^ 
riJTs  officer  whom  he  intends  to  emmog^  and  who  (after  satitfih 
ing  himself  as  to  their  sufficient^)  will  give  him  a  certificate  to 
the  ^kerif  to  that  ^ect.    Take  this  certificate  to  the  office  cf 
the  shertf  of  that   city  or  county^  or  to  the  office  of  h»s 
dcjj^utyf  or  repUvin  clerk ;  €md  upon  the  sherif  or  his  deputy 
betng  satisfied  with  the  sufficient  of  the  surettes^  and  the  oond 
whiehhe  tnUimmediatetyprepare  hemgfiUed  up^  let  it  be  executed 
by  the  intended  plauUtJr  and  his  two  sureties.     A  precept  or 
warrant  is  then  made  out,  commanding  the  sherds  officer  te 
replevy  the  goods,  and  deliver  them  to  the  plaintiff;  and  also  te 
summon  the  defendant  to  appear  at  the  next  county  court,  to  amr- 
swer  the  plaintiff  for  the  takina,  Sfc.  (/)    Upon  this  precept, 
the  officer  will  replevy  the  goods,  if  found  within  the  county, 
Sec,  the  plaintiff,  or  some  person  in  his  behalf,  accompanying 
him  in  order  to  identify  tnem ;  and  in  doing  this,  the  officer 
may  use  force  if  the  dbtrainer  inake  resistance,  and  may  break 


(ft)  TluitUtOMif,toaiiotunracctuftil 
terminatioo.  {Jmdum  t.  HofUBN,  8  M. 
6(  W.  477;  1  Dowl.,  N.  S.,  6B.  &  C) 

(c)  See  focin.  Chit  Fonna,  403. 

(d)  TSomptm ▼.  Fiardm,  ISooU,  N.  R., 
S7ft}  8  DowL  813,  S,  C 

(e)  Thtm^tm  v.  Fardm,  tmfru.  And  it 
would  Mem  that  one  of  two  sheriA  of 
any  other  place  may  alto  take  the  hood. 
proTided  eadi  be  e  eepaxate  and  disthMt 
officer*    See  Id. 

(/)  JlfMr*  ▼.  Lodntmd,  9  DowL  975, 
OUtridge,  J.    But  where  a  bond  to  taken 
^executed  tai  September*  and  asaifoed 


in  FdHiiary,  Co^riigt,  J^  refuted  an  ap- 

fillcexioo.  made  in  the  next  E.  T  ,  to  set 
t  atklc,  for  ludi  reasons,  upon  aooount 


of  thefVeqaencTof  the  praetice  to  take 
the  bond  in  such  a  way.  and  the  letencB 
of  the  application.    S.C. 

ig)  Dtmbmr^  V.  DmM.lOPtiot,5L  And 
•ee  Short  ▼.  UvUmrd,  SBlng.  919;  9  Mooit. 
667.5.  C 

(*)  Jmcktom  v.  Htnmm,  8  M.  &  W.  477* 
See  Mtrrit  v.  Mmttl»mc9,  2  Q.  a  03;  I 
G.  4k  D.  677*5.  C 

«)  Jh$ttm  ▼.  HMranC7 Tannt «.  And 
eee  Id.  387:  1  Moore,  68;  8  Manh.  3S2. 
&  C.  And  see  Haektr  t.  (SmSmt,  1 C.  & 
M.  A8» 

(»)  Baiter  V,  Bmilte»  1  Blng.  9f:  7 
Moore,  439. 8.  C 

(/)  Sfe  fotms  of  warrant  and  iuminooSv 

Chit.  Focms,  404, 40& 
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open  eren  the  outer  door  of  his  dweUing-housey  if  the  goods  be    cmaf.  n. 
tbere,  hanng  fint  signified  the  cause  of  his  comings  and  de-  " 

and  sdmittsnce  («»).  Care  should  be  taken,  in  cases  of  dis- 
tress for  renty  to  replevy  before  the  expiration  of  fire  days 
iDcliinTe  after  the  distress  made ;  otherwise  the  distrainer  may 
flsQ  the  goods :  though,  indeed,  they  may  be  replevied  at  an v 
time  before  they  have  been  actually  sold ;  and  this,  althougn 
sftertbefiyedays(A).  In  all  other  cases  of  distress  at  com- 
mon law,  no  time  is  limited  for  replevying,  because  the  dis- 
toiser  cannot  sell  the  distress. 

If  the  goods  have  been  carried  out  of  the  county,  or  eloigned,  capiMta 
m  Teffioved  to  places  unknown,  so  that  the  sheriflF  cannot  re-  **»«««»• 
|ikfy  them,  and  the  officer  returns  an  eloignment,  the  sheriff 
lans  a  precept  in  the  nature  of  an  alias  writ  of  replevin,  and 
if  tint  Bhould  fail,  another  precept  in  the  nature  of  a  pluries 
npieriD,  and  then,  on  the  return  tnat  the  goods  are  eloigned,  a 

at  in  the  nature  of  a  capias  in  wiihemam{o)^  commanding 
cer  to  take  goods  or  cattle  of  the  defendant,  to  the  value  of 
those  taken  by  him,  and  deliver  them  to  the  plaintiff :  or,  in- 
stead of  this  course  of  proceeding,  if  the  goods  be  vrithheld, 
the  plaintiff  may  proceed  in  the  cause,  and  recover  damages  to 
the  fnil  value  of  his  goods,  as  well  as  for  the  detention.  The- 
plaintiff  may  keep  the  goods  taken  in  t^tMerfioiisin  pledge  and 
Qse  (/»).  But  if  the  defendant  comes  in  and  pleads  non  cepit^ 
or  ^perty  in  the  goodsdistrained,  he  shall  have  his  own  back 
■gm(y). 

3.  Proeeedinffs  in  the  Inferior  Court. 

The  plaintiff  should  appear  either  in  person  or  by  attorney  at  s-ProoMdings 
the  county  court  next  after  the  giving  of  the  bond,  and  levy  his  JJiSf  *°^ 
plsint(r).  This  is  usualW  done  by  lodging  the  pliunt  at  the 
<>ffiee  of  the  under-sherim  Upon  this)  the  defendant  is  sum- 
■Mmed,  and,  if  the  cause  is  not  removed  to  one  of  the  superior 
cMrta,  which  is  usually  the  case,  the  action  proceeds  to  issue 
ttd  trial  in  the  ordinary  way  in  the  inferior  court.  The 
I^t  is  usually  removed  as  soon  as  it  is  levied,  and  before  any 
ptoceedings  are  had  on  it.  If  the  plaintiff  make  default  in 
tty  part  of  the  proceedings,  or  do  not  prosecute  the  suit  with 
VKcess,  either  in  the  county  court  or  in  the  court  above,  after 
the  removal  of  the  cause  («),  the  defendant  may  take  an  as- 
■isoiaent  of  the  replevin-bond,  and  may  proceed  thereon 
^RBprt  the  plaintiff  and  his  pledges,  in  the  same  manner  as  a 
I«u>tiff  proceeds  upon  a  bail-Bond  (O.  The  plaint  is  the  act 
^  ^  piffty,  but  the  entry  of  it  is  the  act  of^the  sheriff  (m). 
vi^  it  18  entered,  there  is  no  commencement  of  the  suit,  of 
^^  a  superior  court  can  take  notice  (x).  The  Court  will 
^  on  motion,  compel  the  sheriff  to  enter  the  plaint,  though 

Mjlmt  193,  140.    See  t  Ro.  Abr.  (r)  Seefionnof  ^Alnt,ChlLFonni,405* 

■^ttlLSwSS:  r«)  Twrmr  r,  IWiMr,  9  B.  ft  B.  II9: 

,,^Stt jMi6  T. KInf,  1  lUnh.  135;  5  4 Moore, 616. S,  C. 

^tfLiLa  (f)  See  ml«,  96tf:  and  Vol.  1,  791. 

J^Sft  fam.  ChU.  Ponm,  40S.    S^e  <ii)  B»p,  Bo^»  8  D.  &  R.  IS. 

^i^^  3 BL  Com.  179.  U)  Tm^mm  t.  CiUart,  1  New  Rtp. 

<i[nti.N.B.74a  991 
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Part  ni.    the  Court  of  Queen's  Bench  perhaps  might  do  so  on  a 


4.  In  what 
caaei  plaint 
lemoTecL 


Plaint,  how 
removed. 


By  pone. 


By  re. >b.  to. 


4.  Proceedings  m  the  Superior  Court, 

In  what  Cases  Plaint  removed  J] — The  snit  maybe  proseciited 
in  the  county  court,  however  considerable  the  value  of  the 
gpods  may  be  {s).  But  if  any  right  of  freehold  come  in  ques- 
tion in  the  course  of  the  proceemn^  in  the  county  court,  or 
ancient  demesne  be  pleaded  (a)  ;  or  if  the  Queen  be  a  party,  or 
the  taking  be  in  right  of  the  Crown  (b)^  the  sheriff  cannot 
proceed  in  the  cause.  So,  if  the  defenoant  claim  property  in 
the  goods,  and  on  a  writ  de  proprietate  probands,  {c^  they  be 
found  to  be  his,  the  sheriff  can  proceed  no  further,  out  must 
return  the  proceedings  to  one  of  the  superior  courts,  to  be  there, 
if  thought  advisable,  finally  determined  {d).  It  is  usual  m 
practice,  in  all  cases  of  the  least  importance,  to  remove  die 
plaint  as  soon  as  it  is  levied,  and  before  any  proceedings  aie 
taken  on  it,  into  one  of  the  courts  at  Westminster,  in  the  first 
instance. 

Plaintyhow  removed,'y — ^The  plaint  may  be  removed  by  writ 
of  poney  recordari  facias  loquetam,  or  aceedas  ad  euriamy  ac- 
cording to  circxmistances.  It  may  be  removed  either  by  the 
Slaintiff  or  defendant : — ^by  the  plaintiff,  at  pleasure ;  by  the 
efendanty  upon  reasonable  cause  (e).  This  assignment  of 
cause  by  the  defendant,  however,  is  at  present  but  matter  of 
form  ;  it  is  assigned  in  the  writ  of  reeordariy  &c.,  and  cannot 
be  denied  or  traversed  by  the  sheriff  or  plaintiff  (/).  Where 
the  action  of  replevin  is  commenced  in  a  oourt  baroiu  cause 
must  be  assigned  for  removing  it,  whether  removed  by  the 
plaintiff  or  defendant  (a). 

If  the  ffoods  have  been  replevied  bv  virtue  of  a  reple(;iari 
faeiaSy  (wnich  is  now  rarely,  if  ever,  the  case),  the  plaint  in 
the  county  court  is  removed  by  writ  of  pone  (h).  This  is  an 
original  writ,  obtained  from  the  cursitor,  bearing  teste  after 
the  entry  of  the  plaint  in  the  county  court,  and  returnable  (m 
a  general  return-day  in  term,  wlieresoever,  &c. ;  but,  if  it 
happen  to  bear  teste  before  the  entry  of  the  plaint,  it  is  not  ma- 
terial (t).  The  writ  of  pone  is  also  the  proper  writ  to  remove 
all  suits,  which  are  before  the  sheriff  by  writ  of  justieies.  In 
other  respects,  it  does  not  differ  from  the  writ  of  recordari 
facias  hquelam  {k). 

If  the  goods  have  been  replevied  upon  mere  application  to 
the  sheriff,  (as  is  now  usually  the  case),  wiUiout  writ^  the 
plaint  is  removed  by  writ  of  recordari  facias  loquelam.    This 


(r)  Bsp.  Both,  fl  D.  &  Ry.  13. 

(s)  2S  H.3,  e.  81}  9  H.  7>  ftb.;  S  Intt 

(a)  Finch,  L.  317;  4  H.  6, 30;  2  H.  7«  8; 
Co.  Litt.  14A. 
'   (6)  Bro.  Abr.,  Rentevin,  3. 

ic)  See  form.  Chit.  Ponns,  400. 

(tf)  See  Har.  L.  A  T.  730;  Bne.  Abr., 
Repterhit  (E.  4).  The  pvooeedlngs  are 
not  usually  removed  into  the  Court.  See 
EdmontU,  6, 7. 


fffi  P.  N.  B.  69  H.,  TD  B. 

(/)  Talbu  V.  Btaju,  8  Binr.TI;  1  M-* 
Scott,  148,  S.  C:  Pmrkm  v.  Rmtm,  S  B. 
&  Ad.  106.    See  fonn,  ChtL  Forau.  408. 

Cr)  Reff.  8»  h.;  F.  N.  B.  70  A;  8  last. 
Z:S\  S7  H.  6,  3  b,  4  a;  Doct:  PL  38S. 

(A)  P.  N.  B.  6B  M. 

(*)  P.  N.  B.  71  D. 

{k)  Oreenw.  2S;  Wata.  SiMrifl;  98.  See 
fbnn,  Cbit.  Forms,  407. 


ProeeedingM  in  Superior  Court.  96(> 

B  ibo  an  offigiziAl  writ,  to  be  obtaiiMd  from  the  cunikMry  tested    cmav.  ti 
asd  retunalHe  like  the  jNmc  (/)• 


If  tbt  pUint  be  levied  in  a  court  benm,  it  is  lemoyed  by  writ  By 
d  mniat  mi  cmium.  This  is  also  an  original  writ,  in  ereTy  <^*'^"** 
mpect  the  same  as  the  rtwrdariy  exceptii^  that  it  directs  Um 
Miff  to  flo  to  the  lord's  eoorty  and  tnere  cause  thejplaint  to 
be  rMordsd^  and  so  to  return  it  to  the  eonrt  above.  Thb  writ 
most,  it  seemsy  bear  tesU  after  the  entry  of  the  plaint,  other- 
wise it  wiU  be  bad  Tot). 

In  BO  instance  wnere  the  plaint  is  in  an  inferior  court,  not  By  ofrfkwi 
flf  fecwdy  should  the  phdnt  be  removed  b^  certiarori;  foiv  if 
m  nmored^  as  the  plaintiff,  in  such  case,  is  not  bound  to  fol- 
liv  the  suit,  the  defendant  could  never  nofwrot  him  in  the 
■^cnor  court  for  not  declaring  (f»),  though  the  defendant 
■^  in  sueh  a  ease,  move  to  quash  the  certiorari  and  sue 
9tttn,f§,l<K  (o).  But,  where  the  replevin  suit  is  in  an  in- 
&Der  court  of  record,  it  is  removed  by  certiorari  (p), 

nteee  writs  (except  the  certiorari  in  some  cases)  are  sued  Writ,  how 
oot  of  the  Court  ot  Chancery.  In  order  to  sue  out  any  of  JJ^J^*^ 
tltem,  make  out  a  prtecipe  (q);  take  U  to  the  cursitoTy  and  upon 
ltBk§  him  when  the  next  eoimtjf  court  witt  be  hokkn^  he  will 
mhmthewriL  Then  take  U  to  the  csffUe  of  the  umder-sherif 
iik  wKif/,  d^c^  or  the  iherif*t  agent  an  torn,  who  wiU  aUow 
mif^tmmitXr). 

The  ihsriff's  return  should  be  positive,  and  not  argumenta-  Fonn  of 
tin(#).  HemaYretomtoafe./s./<7.  thattherehasnotbeoi'^^tt^ 
i  ccimty  court  between  the  tests  and  the  return  (t).    If  the 
Acriff  return  the  writ  teurde^  the  party  may  sue  out  an  aluu^ 
fte.(v)    K,  to  a  writ  of  swcmZ^  aif  OMTMSS  the  sheriff 
flirt  the  lord  refbaed  to  h<dd  his  court,  a  dtortfygf  then  issues^ 
<wwmi<liiig  the  riieriff  to  distrain  the  lord  to  h<dd  his  court; 
md  after  that,  a  eicut  aUae^  ftc.  (jt).    If  the  sheriff  do  not 
"tea  the  recordari^  &c^  so  as  to  enable  you  to  file  it,  yon 
mU  rale  him  to  return  it,  in  the  manner  directed,  VoL  1, 
VS.   The  dieriff  or  other  officer  of  the  inferior  court  is 
^rodyimder  peril  of  an  attachment^  to  obey  the  writ  and  make 
A  ntorn ;  and  he  cannot  refuse  to  obey  it  under  the  pretence 
«f  his  laes  not  being  paid  (y). 

J^^^  fou  haveaoi  the  writ  returned^  file  it  with  one  of  the  whmand 
Mfert.    It  thotM  be  returned  and  jOed  within  two  terme  at  ^^^ 
urn  eftio^  the  writ  ie  returnable;  otherwise  the  opposite  party 
*^wem  a  eertifieaie  from  one  cf  the  Masters  that  no  such  writ 
mirOmrH  orefML  and  the  cursitor  wHl  thereupon  issue  a  writ 
^pf^eeiendo^  If  which  the  cause  maa  be  removed  back  to,  and  pnetimdo, 
ff^tetdsd  with  in  the  inferior  court  (m).  Or  if  either  party,  hav- *«• 


9t  soed  out  a  re.  fa.  &.,  neglect  to  file  it,  the  other  par^^Jor 
m  sake  of  expedition^  may,  without  waMng  tif 


tin  the  md  of  the 


^  3ei  Aefonn.  Chit.  Fonns.  408.  Fonni,  406;  and  of  the  ichwlule  to  bt 

^P.Bl.B.71  D:  Mtf  •MfOOlKltop.  raoexcd  to  the  writ  and  ictarn.  Id.    See 

^tethefMia,  CMt.FonM,4ia  form  of  entry  on  roll.Id.  400. 

.<*^Chr»T.J|^«r^BM»fa*.  4  B.  &  (»)  WHghfw,  L8wit,BDcmlSl4. 

^;  7  D.  a  R.  iiHr  S.  C-  mkomrei  ▼.  Vt)  3  Mooie,  MS. 

'^AB.a c. ms)  7  D.  *  R.  7es,&c  («)  f.  n.  b.  70  b. 

)^.  lap— i  ▼.  TkmimtS,  7  Bowl.  SML  (x)  F.  N.  a  18  E. 

M  Wft.  Bcfdeirin,  IS.  (r»  Bmmi  t.  mtkuk,  9  Burr.  1151. 

'4»8ittkei)rai,CIA.Fomt,407.  (»)  2  SeUon,  102;  1  TkM.410.    See  forms 

i^  S«e  the  form  of  the  return.  Chit.  tAjmoddrndo,  Chit  Forroi,  410. 


990  Eeplemn. 

pam  in.    seamd  term,  sue  out  another  writ  of  ike  same  nature^  and  pet  it 

^ ~  returned  and  filed^/or  removing  the  proceedings  into  the  Court 

above  (a).  If  the  return^  howeyer,  be  filed,  a  writ  of  proe^ 
dendo  cannot,  it  seems,  afterwards  be  had,  unless,  perhaps^ 
where  the  cause  was  removed  from  a  conrt  of  ancient  ae- 
mesne  (b).  If  the  cause  be  removed  by  the  defendant,  and  the 
return  be  not  filed  on  the  return-day,  a  notice  of  its  being  filed 
should  be  ^iven  to  the  plaintiff  (c). 
or  the  The  dehvery  of  the  writ  to  the  sheriff,  or  his  deputy,  in- 
stantly suspends  the  sheriff's  power  and  stays  all  further  pro- 
ceedings in  the  suit  in  the  county  court,  even  although  deli- 
Tered  after  interlocutory,  provided  it  be  before  final,  judg^ 
ment  (d).  If  the  sheriff  proceed  furtiier,  such  subsequent 
proceedings  are  void  and  coram  non  judice,  and  the  sheriff  b 
liable  to  an  attachment  (e).  The  writ,  however,  removes  the 
plaint  only,  and  not  any  of  the  subsequent  proceedings,  snd 
the  plaint  only  is  returned  by  the  sheriff  (/).  The  plaint  is 
removed  by  it,  although  the  plea  in  the  court  below  may  have 
been  discontinued  (/}. 

Appearance,'] — The  defendant  must  enter  his  appearance 
upon  the  reeordariy  &c.,  before  the  plaintiff  can  declare  in  the 
superior  court,  or  before  the  defendant  can  rule  him  to  do  so. 
This  regularly  should  be  done  on  or  before  the  ^fuarto  die  post 
of  the  return  of  the  recordari^  &c.  Maie  out  a  praecipe  for  tie 
appearance  on  parchment,  and  take  it  to  the  proper  clerk  in  the 
Master^s  QfficCy  who  will  mereupon  enter  the  appearance  {g). 

If  the  plaintiff  wish  to  expeaite  the  cause,  and  for  that  pur- 
pose to  procure  the  defendant's  appearance,  he  should^  it  seems, 
obtain  a  rule  to  appear  from  one  of  the  Masters  (h);  enter  it 
Kith  him,  and  serve  a  copy  of  it  upon  the  defendant.  This  is 
usually  done  where  the  plaintiff's  attorney  nles  the  re,  fa.  lo. 
This  rule  expires  in  four  days;  and  if  the  defendant  have  not 
entered  his  appear ance  within  that  time,  then,  u  the  plaint  have 
been  removed  by  the  ulaintiff  by  pone  or  recordari,  sue  out 
a  pone  per  vadioe,  which  may  be  obtained  from  one  of  the 
Masters  (t)  /  <<pof»  which  the  sheriff  will  summon  the  defend- 
ant {k).  On  the  q%uirto  die  post  of  the  rehirn^day  cf  the  pone, 
search  at  the  Master's  Office  if  the  defendant  have  entered  an 
appearance;  and  if  not,  sue  out  a  distringas,  which  $nay  be  ob* 
tamed  from  one  of  the  Masters  (J),  upon  your  furnishing  him 
with  apracipe.  This  is  a  judicial  writ,  commanding  the  sheriff 
to  distrain  the  defendant  by  all  his  eoods  and  chattels,  so  that 
he  be  before  the  Queen  on  a  general  return-day,  wheresoever 
&c«,  or  in  the  Common  Pleas,  before  the  Queen's  justices  at 
Westminster,  or  in  the  Exchequer,  before  the  barons  of  the 
Exchequer  at  Westminster,  to  answer  the  plaintiff  of  a  plea  of 


4m)  See  fonn.  Chit.  Fonos,  407*  406.  (/r)  See  VoL  1,  167;    See  fioim  of  the 

{b)  F.  N.  B.  09  M  (a).    Glib.  Replerin,  prwdpt  Bar  eppceianoe*  Chit.  Forme,  411. 

10, 11;  Mdqyare,  (h)  Tidd.  9th  ed.,  416|  Pr.  Rm*  SJl* 

ie)  See  form,  Chit.  Fonnc,  40B.  See  Chit.  Forms,  41L 

id)  Bntui  V.  Pnthmk,  8  Burr.  1151:  H)  See  the  form.  Chit.  Fonae,  411. 

WHgkiyr.  Lewis,  9  DnwU  18X  (k)  Scethetofmof  the«ummon«,ChiL 

(e)  F.  N.  a  4  B ;  Tidd,  SRh  ed.,  41A.  Forme,  411. 

U)  F.  N.  B.  71  A.  (0  See  the  fonn.  Chit.  Fomii,  41L 
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Appearance.  991 

&e.  (fl)   It  must  bear  tette  in  term  time,  be  retamable  on  *    c»a>.  if.  ' 

tesenJ  letuni-daTy  in  the  same  or  in  the  next  term  (n),  and  '      ' 

BtTe  fifteen  days  between  the  tetie  and  retnm.    Care  most  be 

taken  that  the  defendant  be  oorreethr  named  in  the  writ^ 

odKrwise  the  sheriff  will  not  be  jnstined  in  executing  it  (o), 

TaktHdiwrii  to  ike  $henff*i  cffice^  and  oftCatu  a  warrant  there" 

m;  gmikeeame  toyemr  eMcer^  wu>  will  there^ipon  levy  the  sum 

tf46$,  (p)    If  the  defendant  have  not  entered  an  appearance 

en  the  fwarto  die  poet  of  the  retnm  of  the  dittringtUy  get  the 

wnt  retninedy  aoid  sae  oat  an  aluuy  and  after  that  a  pimries; 

«,  if  the  sher^  return  nulla  bona^  you  may  sne  out  a  testatum 

iklHnfat  into  a  different  connty  (p).    Upon  sning  out  the  imti. 

dkt,  mom  the  Court  to  increase  the  issues,  who  will  thereupon 

Srwt  a  rule  absolute  in  the  Jlrst  instance;  drawup  the  rule  with 

miitke  Masters  {q\  annex  a  copy  ofU  to  the  auias distringas^ 

ud  bne  it  with  the  sheriff  to  be  esfecuted,  as  above  directed.    U^ 

^an  the  quarto  die  post  of  the  return  of  this  writ»  the  defend- 

ttt  hive  not  entered  an  appearance,  sue  out  a  pUtries  distrin^ 

jsty  end  again  move  the  Court  to  increase  the  issues,  which  theu 

vSlmm  order  to  the  amount  of  the  debt  and  costs;  draw  up  the 

nbf  and  get  the  writ  exeeutedy  as  above  directed.    If,  on  the 

^^ertodie  post  of  this  writ,  the  defendant  have  not  appeared, 

then,  m  pnrsoance  of  stat.  10  G.  3,  c.  50,  mom  for  a  rule  to 

^  Mwe  **  wh^  the  issues  returned  upon  the  several  writs  of 

^utriyat  shouldnot  be  sold,  and  the  monies  arising  from  the  sale 

^tnof  dundd  not  be  forthwith  brought  into  court;  and  why  it 

f^eeldnot  be  referred  to  one  of  the  Masters  to  tax  the  plaintiff 

^ntts.  occasioned  by  his  issuing  out  the  said  several  writs;  and' 

i%i»cl  costs,  when  taxed,  should  not  be  paid  out  of  the  monies 

99  bnm^  into  court;  and  why  the  surplus  of  the  said  monies, 

^ferpoywunt  of  the  said  costs,  should  not  be  retained  in  court 

^^  the  purpose  of  the  said  writs  be  answered.^*  Move  this  upon 

mejfdimt,  stating  the  issuing  and  returns  of  the  writs  of  dis- 

^''M^  and  that  the  defendant  has  not  appeared.    Draw  up  the 

fvk,mtd serve  a  copy  ofU  upon  the  sher^.    Afterwards,  move 

^uakethe  rule  aiiolute;  draw  up  the  rme  ana  serve  a  copy  on 

^  Aeriff,  at  the  same  time  shewtng  the  original;  and  if  he  do 

^  p^the  moiuy  into  court,  move  for  an  attachment.    If  the 

■aagr  be  paid  in^  male  out  a  bill  of  costs,  and  get  it  taxed;  then 

^  the  rule  ana  allocatur  to  one  of  the  Masters,  and  he  will  pay 

ijm  ^  amount  of  the  costs  (r).     You  moM  afterwards  proceed 

h  distringas  thus  ad  injinitum,  applying  from  time  to  time  to  sell 

^umei /or  p(xyment  of  costs,  until  the  defendant  appear  (s);  outlawry. 

^  if  nuua  bona  be  returned  to  the  distringas,  then  sue  out  a 

jyw,  and  so  proceed  to  outlawry  {t).    If  tne  plaint,  however, 

htTe  been  removed  by  the  defendant  («),  or  by  the  plaintiff  by 

^^  of  ecwAw  ad  curiam  (a?),  the  first  process  after  the  rule  to 

VPter  is  the  distringcu,  omitting  the  pone  per  vadios. 

^  Declaration,'] — ^If  the  defendant  come  in  upon  any  of 

N  See  the  fim.  Chit  Ponns,  411.  fTSSw 

^)  WHf^  T.  LmvU,  9  Dowl.  183.  («)  See  form  of  oUm  and  pturitt.  Chit. 

I^CWrv.  HindMN,  6  T,  R.  S34:  Ho^  Forms,  418. 

*•  M,  t  Scott,  N.  R..  86.  it)  P.  N.  a  70  A  (a).  See  form  of  eapku, 

^  S«  Bhmm  V.  amrUm,A  Emt,  168.  Chit.  Formi,  41i. 

W  !« (he  teiw.  Chit.  Form*.  S6.  |m)  F.  N.  B.  70  A  (a). 

>n  m  ittrtim  ▼.  Tmotuemd,  5  Burr.  (x)  Thomp$on  t.  Jordan,  S  B.  &  P.  137* 
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Replcmtu 


The  declara- 
tion. 


CompelliDg 

Slaintiir  to 
edaxe. 


N<mpro», 


PARTTri.  these  writs,  and  enter  his  appearance^  the  pUiinti£F  toaej  Umbo. 
deliver  hb  declaration,  as  in  ordinary  cases  \z).  The  dfwlaim- 
tion,  where  the  soit  is  removed  by  re,  fa.  lo.y  must,  before  the 
rule  of  H.  7^4  W.  4^  r.  1,  Vol,  I,  193^  have  been  .intiUad 
eiUier  of  the  term  in  which  the  writ  was  retomable,  or  of  tbat 
in  which  it  was  ddivered.  If  it  was  intitled  of  aa  mtermeifi- 
ate  term,  judgment  for  want  of  a  plea  might,  it  aeems,  hsve 
been  set  aside  (a).  Since  that  rule,  however,  it  ia  vaml,  in 
practice,  to  date  the  declaration  of  the  day  it  is  filed  or  deli- 
vered. The  venue  is  local.  The  deelacaiion  may  be  amended 
as  in  other  cases  (A). 

If  Uie  defendant  wish  to  expedite  a  cause,  £&m,  on  ctr  n^tmr  ike 
qwMfiodiepoHnfthB  r^tun^-dof  of  the  recordari,  6^.^  hmnngjkii 
enieredaH  appeartmeey  eni&r  a  rule  to  declare  with  the  proper  ehri 
m$  the  Matfte^e  Offhe^  and  eerve  a  com  of  it  tipon  tkepJamiifs 
attorney  or  ei§enit  {ey  Me  ehould  aUo  aemand  a  deei&retiioei  m 
mitkuof  the  phintif*$  attorney  or  a^ent;  and  if,  aitke^ 
iiw^(^fourdmf»afterthe8ervieeofaeopjfoftherule,(a 
one)  fOfid  at  tlU  expiration  of fmrdt^  after  the  de^ 
the  plaintiff  have  not  deolaredy  the  defendant  moj^  nan  jmd 
of  nonpros  (dy.  The  jud^jiment  is  signed  ae  in  oreUmeuy 
(See  poetj  Pt,  5,  C%.  17).  This  rule  to  declare  may  be  given 
within  four  days  after  the  end  of  the  term  in  which  the 
writ  is  returned  (0),  but  not  afterwards^  till  the  foUowiqg 
terra.  The  plaintiff  may,  as  in  other  eases,  obtain  a  rale  or 
order  for  further  time  to  declare  (^),  and  the  Court  will  not 
compel  hun  te  deelare  sooner  ia  this  fcMin  c^  action  than  in  an- 
other (^).  It  may  be  observed  that  the  plaintiff  is  boniidy  as 
of  coerse,  to  deelare  within  a  year  next  ma  the  retom-daj  of 
the  rowfa,  lo,y  or  writ  by  which  the  npkvin  suit  is  leaftoved, 
otherwise  he  will  be  deemed  out  of  court  (A}%  Where  a  re- 
plevin suit  was  removed  from  an  inferior  jurisdiction  into  the 
Queen's  Bench  bj'  certiorari^  and  the  defendant  ngnod  jn%- 
raent  of  nonproe  for  not  declaring,  the  Court  held  the  jodrawnt 
irreffuhu*,  and  nfused  to  refer  it  to  the  Master  to  tax  Ine  de- 
fendant his  costs,  on  the  ground  of  the  distinction  between  a 
re.  fa,  h.  and  a  eerfiorariy  the  former  ^viag  a  day  to  the  par- 
ties to  appear  in  eonrt,  the  latter  not  (t). 

Nonpros  for  want  of  a  Declaration,  and  Proceedings  thereon.^ 
—We  have  lust  pointed  out  when  the  defendant  may  sin  this 
judgment  of  nonpros*    This  judgment,  at  common  law,  is^  that 


Order  for  fttr- 
thertime. 


FlaiRtiirmuft 
declare  ina 
year. 


Judgment  cf 
nonprot,  and 
proceedings 
on  it. 


(«)  See  form 
Fonnt,  491. 


of   dedantion*   Chit 


(a>  nfv*ar  ▼.  A|s»,  $  Tnint.  TfU  t 
Manh.  341,  £  C 

(b)  See  Vol.  1.  203.  See  Acftan*  ▼. 
Otoent  ft  A.  &  EIL  298,  where  an  order  to 
amend,  by  inserting  the  husband's  name 
In  the  dedaraUoo  as  a  plaintur,  was  set 
asideu 

(e)  See  Tidd.  9eh  ed.,  417;  and  Ward  v. 
Owty,  2  Moofe,  648.  By  R.  H.,9  W.  4, 
r.  9Bt  *«  It  shall  not  be  necessary  for  a  de- 
tedant,  in  any  case,  to  give  a  rale  to  de- 
due,  except  upon  remolds  from  fxxtmiot 
courts ;"  but  the  plakidlT  may  have  a  nile 
fsr  time  to  dadare  in  the  Court  of  Ezche- 


qner,  as  well  ta  In  oUiar 

the  fonn  of  rale.  Chit.  Ponns,  413). 

(d)  See  It  T.,  1  W.  4.  r.  t;  r.  IC  & 
70  A:  aaswth  v.  JDwsefc,  11  EMt,  Ma 

(e)  R.  H.,  9  W.  4,  r.  97.  Fonncrty,  fa 
Q.  B.»  the  rule  might  have  been  giiin  in 
fourteen  days  after  the  end  at  tha  lerBL 
(AfMonft  ▼.  Dmtieh,  11  East,  183). 

(/)  Seeftiil«.VoLl,  18S. 

(A)  See  att«s,  VoL  1,  IMs  ItmrUk  r. 
Rkkmdi,  6  Nev.  tc  M.  »•:  1  H.  a  W. 
437.  &C. 

(0  Obrft  ▼.  Utvar  ^  JI»iis4Jt,  4  B.  * 
C.64l». 


Nonprot  for  wtuU  af  a  DedartUum, 

tht  defaidaiii  ihall  hsre  «  retam  of  the  goods  (it),  and  is    chaf.  n. 

fiBai(/).    Bat  if  the  distresB  were  for  rent,  coetome,  serriceSy 

«  dtimgi  fttuamt,  the  d^endant  shall  have  judgment  for  his 
dnMce  and  coeta  (m\.  These  damages  and  costs  mnst  be  as- 
«flea  by  a  yxtjy  under  a  writ  of  inquiry  (»)  ;  c<HiseqaentlT. 
the  jvd^nent  in  those  cases  is  not  final  until  such  damages  and 
entslisfe  been  awwitained  (n);  and  after  the  entry  of  the  judg^ 

ssimmpnm  on  the  roll,  rolkrw  the  award  of  a  writ  of  in- 

;(intbestt 


eoinr,  (in  the  same  manner  as  in  ordinary  cases  on  a  judgment 
fyttfiuilt),  the  dierifirs  retnm  of  the  inquest,  and  final  jndg- 
■at(e). 

Tbe  plaintiff,  howerer,  is  not  prerented  by  judgment  of  nom-  wnt  of  w- 
gwfrwn  proceeding,  for  he  may  sue  out  a  writ  of  second  de-  SSe."****^*' 
ivoaaoe  (p) ;  in  execution  of  which,  Uie  sheriff  must  again 
tebthe  goods  from  the  defendant,  amd  deliver  them  to  the 
fhrntiff ;  or  the  writ  will  operate  in  the  sheriff's  hands  as  a 
MfemdeoM  of  the  writ  de  retamo  kabendo,  if  the  latter  writ 
mt  Bot  aa  yet  been  executed  (^),  but  not  of  the  writ  of  iiH 
my  of  danMgea  (q).  If  the  plamtiff  intend  to  proceed  thus, 
mmmmando/ike  wrU  ofgeemd  Miveramee  be  entered  upon  tike 
nU  9fUr  the  jmhmmt  of  wmproe  {r);  tkm  iue  out  the  writ 
Mti  Ae  curntor  (#).  The  proceedings  upon  this  writ  are  the 
«Bie  as  in  ordinary  cases  ot  replerin,  where  the  action  is  com- 
Mnosd  by  writ,  as  already  mentioned ;  and  if  the  defendant 
^tvt  judgpnent,  either  upon  verdicL  demurrer,  or  of  nonpro$y  it 
■  fcr  a  return  irreplerisable,  and  ne  shall  have  a  writ  de  r$- 
f*nio  k^emdo(t);  which  being  execute,  the  plaintiff  cannot 
luve  any  further  writ  of  deliverance.  But,  if  the  plaintiff  do 
not  sue  out  a  writ  of  second  d^veranee,  and  to  the  writ  de  re- 
torso  ykemdo  the  ^eriff  should  return  that  the  goods  &c.  are 
doigned  (a),  the  defendant  shall  thcai  have  a  eapiae  in  wither^ 
M»  («),  and  after  that  an  «/mm  and  plmiety  until  it  is  exe- 
citei.  The  eapieu  im  vritkemam^  however,  in  this  case,  is 
Ut  mesne  p^rocess,  to  compel  the  plaintiff  to  declare  (j) ;  and 
tf  wm  as  he  has  declared,  he  may,  it  seems,  obtain  a  restitu- 
te'of  the  goods  taken  under  it,  njpon  motion  (r). 

In  esics  where  the  replevin  is  of  ffoods  distramed  for  rent,  if  ^jj||f^*^ 

"  "  ■        -  -  -  --  -  under 

-o—  "  ~  —*'»'.»•   <wA«nw«w^y  \^/9  — j>  "J  *•   -wr.  —,--..,,  —  -,  fWM|irMftHr 

>ttke  a  su^estion  on  the  roQ,  m  the  nature  of  an  avowiy  or  want  of  de. 
•owMsace,  and  piay  a  writ  of  faiquiry  to  be  directed  to  the  «*«•**«• 
i^eriff  of  the  conn^  where  the  distress  was  taken,  to  inquire 
^tbe  rent  in  arreor  at  the  time  of  the  distress,  and  also  of  the 
nhe  of  the  distress.    Then  follows  on  the  roll  the  award  of  the 


9)  See  the  fiwm.  CMt,  Vonne,  414;       («)  See  the  form  tnd  retnm  Iherato, 
?*■»  fixm  of  wHt  e$  ntorm  ktibmih   Id.  AlB,  4tS. 


^■H«.Id.;aDdor;l;a.or0BM.ftartbe  (f)9InM.341. 

«Mi.  Id.  41S.  (it)  See  the  fonn.  Chit  Fonns,  415. 

A  9n  Wf^naf  ▼.  Utott,  9  Tkml  lS3w  {m)  Id.  41S. 

.fen7a«»c.4,  8.3»aidnH.8,  (y)  Moor  v.  Watts,  I  Ld.  Reym.  «14t  19 

^'^■'t^  Mod.483,S.C. 

9  a^dkf  T.  LaoU,  mmrm,  (s>  IF(B6fr  v.  Bbt6$»  Nov,  M.    And  tee 

WAt&eiann^Chityanne,  417—49.  D9  te  £mM^  ▼.  ilivyMf,  Comb.  901 :  JiMr 

0l>b«.3l»i  8lst.WcBtm.9,e.9.  t.  FFettt,  9  Selk.  MS: 

Jf  A«.,Ltceli.  79:  JbrgtM  v.  CI wwy,  (•)  See  Cooper  ▼.  Shorirooko,  9  WUl 

i^JWS:  jVott  V.  BM&f,  I  SalLSS.  117;  Bernci,  197,  S.  C;  Bakor  v.  Lads 

MSRfionnoCit,Clkit.Fonne,41S.  Carth.953. 


W4  Eeplevin, 

Past  rii.    Writ  of  iiKjuiry  (of  the  execution  of  which  fifteen  days'  notice 
•  must  be  given  to  the  plaintiff  or  his  attorney)  (c);  then  the 

sheriff's  return  of  the  finding  of  the  inquest ;  and,  lastly,  fol- 
lows an  entry  of  the  final  judgment.  If  the  inauest  find  the 
value  of  the  distress  to  be  as  much  or  more  than  the  amount  of 
the  arrears  of  rent,  then  the  final  judgment  shall  be,  that  the 
defendant  recover  the  amount  of  such  arrears,  and  full  costs  of 
suit ;  but  if  the  distr^s  be  less  than  the  arrears,  then  the  judg- 
ment shall  be  for  the  sum  at  which  the  distress  is  valued  bv 
the  inquest,  together  with  full  costs  of  suit  (d).  The  defend- 
ant may  have  execution  of  this  judgment  hy  fieri  facias^  ca.  9a,, 
or  elegit  (e) ;  but  cannot,  of  course,  have  a  writ  de  reUmo  heh 
hendo  (/).  This  statute  does  not  take  away  or  alter  the  judg- 
ment at  common  law  ;  it  only  eives  a  further  remedy  to  the 
avowant:  and  it  is  always  at  ue  election  of  the  defendant^ 
whether  he  will  proceed  under  the  statute  or  not  {g).  This 
mode  of  proceeding  by  writ  of  inquiry  under  the  statute  is  in 
manv  cases  advisable,  as  a  writ  of  second  deliversnce  after  it 
would  be  inoperative,  the  goods  still  remaining  with  the  plain- 
tiff (A).  The  Court,  in  some  cases,  under  pulicular  circum- 
stances, will  set  aside  this  judgment  of  non/^TM,  &c.,  and  let  in 
the  plaintiff  to  declare  upon  payment  of  costs  («). 
pnoeeding  Or,  instead  of  executing;  a  writ  of  inquiry,  under  this  sta- 
vMntout  *^^'  *^®  defendant,  having  signed  judgment  of  nonpros,  in 
^^  cases  where  the  replevin  is  of  a  distress  for  rent,  ma^  take  an 

assignment  of  the  replevin  bond,  and  proceed  upon  it  againal 
the  plaintiff  and  his  pledges  (k)* 

Avowry,  &c.  Avovory^  <Sfc.] — ^When  the  plaintiff  has  declared,  he  should 
give  a  notice  to  pleady  and  enter  a  rule  to  plead^  and  detnand  a 
plea,  as  in  ordinary  cases,  and  as  pointed  out  in  Vol,  1,  p.  212, 
214,  215/  and  if  the  defendant  do  not  deliver  his  avowry,  ^,, 
within  the  time  limited  for  that  purpose,  the  plaintif  may  sign 
judgment  ly  default,  and  execute  a  writ  of  inquiry,  as  directed, 
ante,  262  (/).  As  to  the  time  for  pleading,  see  Vol.  I, p.  210. 
It  is  doubtful  whether  an  imparlance  is  not  now  abolished  im 
replevin  as  well  as  in  other  suits ;  it  is  the  practice  to  consider 
it  so  (m).  But,  as  the  point  has  not  been  decided,  we  wiU 
state  the  law  upon  the  subject  of  imparlances. 

iBjiKiaiioe.        An  imparlance,  or  licentia  loquenai^  is  a  leave  given  by  the 

Court  to  the  defendant  to  fso%s^i  with  the  plaintiff,  to  see  if 

they  can  end  the  matter  in  dispute  amicably,  without  suit,  if 

possible  (n).    But,  in  effect,  it  is  time  given  to  the  defendant 

Thnt  given    to  plead.    As  regards  the  time  given  by  this  imparlance,  be- 
hj. 

(e)  17  C.  2,  c.  7*  ••  S.   See  Burton  t.  (0  Ptayter*  t.  SAmHh^,  1  Vent.  64. 

Hidteif,  6  Taunt.  d7:  1  Manh.  444,  5.  C  {k)  See  pott,  IMM.    And  ace  TWimt  ▼. 

(<f)  17  C.  2,  c.  7i  s.  2.    See  the  fornis  of  7Wnt«r,2B.&B.]07;4Moore,606,&C;r 

suggestioD,    &c,   and  Judcment,   Chit.  «eii  vM*  8  Tidd.  1066L 

Forms,  417;  of  writ  of  inquiry.  Id.  418:  (/)  See  «•  to  the  formaof  the  Judgment* 

of  notice  of  inqulrv.  Id.  419:  of  inauiti-  &c..  Chit.  Forms,  4S2. 

tion  thereon.  Id.  4S0:  and  of  entry  there>  {m)  Acocmilng  to  the  dedsioo  of  Trnm^ 
of  upon  the  roll,  Id.  419.                          .  ton*  J.,  (in  Ftmm  v.  ChapUm,  i  DomL 

ie)  17  C.S,  c.  7.  ••  2.  *  fi23),  it  would  aeem  Oiat  the  ftght  to aa 

</)  See  the  forms  of  fi,  fit,  and  ca.  ao.,  imparlanoe  ttUl  exists  In  all  cases,  end  h 

Chit.  Forms,  480, 481.  not  confined  to  an  actioo  of  replerin  or 

ig)  Reet  V.  iiorgm,  3  T.  R.  350.  suits  removed  tram  inferior  courts,  jfcc; 

Jh)  Flatten  v.  Shtering,  1  Vent  64;  but  that  decision  was  overruled  in  H^fiiy 

Bull.  N.  P.  fift :    Cooper  v.  ShoHirookt,  v.  7%oma»,  3  DowL  8, 

Barnes,  487;  8  Wils.  116.  S.  a  (n)  3  Bl.  Com.  89& 


Avowry^  ^c.  995 

few  the  rales  of  r.  7%  1  FT.  4,  andlT.  T.,  2  fr4,  r.  3,  if  the    cwaf.  it. 
pmcM  wen  retamaUe  on  or  after  the  last  general  return  of 
the  tenn  (o),  or  if  the  plaintiff  had  neglected  to  deliver  his 
dedmtion,  or  to  file  it  and  give  notice  thereof,  four  days  ex- 
duave  before  Uie  end  of  the  term  in  which  the  process  was 
letnnable  (p),  the  defendant  was  entitled  to  an  imparlance 
over  to  the  next  term  after  that  in  which  the  declaration  was 
Mnred  or  filed,  and  must  have  pleaded  within  the  first  four 
days  thereof  (q).    But  now,  by  the  rule  of  T.  T,y  1  FT.  4,  it 
u  ordered,  that,  upon  every  declaration  delivered  or  filed  on  or 
before  the  hu^  day  of  the  term  (r),  the  defendant,  whether  in 
or  oat  of  any  prison,  shall  be  compellable  to  plead  as  of  such 
tens  without  Ddng  entitled  to  any  imparlance.    And,  by  the 
■ore  recent  rule  of  IT.  T.,  2  fT.  4,  r.  3,  in  Hilary  and  Trinity 
teniM,  the  plaintiff  in  a  counity  cause  may  declare  de  bene  eae 
foi^  fomr  dm^  after  the  end  of  the  term,  as  of  such  term. 
If  not  delivered  or  filed  within  this  time,  then  it  must  be  deli- 
▼md  or  filed  before  the  Jlnt  day  (t)  of  the  subsequent  term, 
9i  the  defendant  will  be  allowed  to  imparl  to  the  third  or  sub- 
ttmmi  term,  and  shall  plead  witiiin  tne  first  four  days  there- 
of (0*   But  where  the  defendant  does  not  appear  on  or  before 
the  lart  day  of  a  term,  he  is  not  entitied  to  an  imparlance 
over  to  the  third  term,  although  the  pliuntiff  do  not  declare 
befoivyie  first  day  of  the  second  term ;  for  the  plaintiff  cannot 
ffl  re{»levin,  nor  is  he  obliged  in  any  case  to  declare  until  the 
defendant  is  fuUy  in  court ;  and  no  laches  can  consequentiy  be 
hnpnted  to  him  for  not  declaring  until  after  that  time  (u\ 
For  the  nme  reason,  if  a  joint  wnt  issue  against  two  defena- 
ota^  and  they  appear  in  different  terms,  neither  can  claim  an 
inparisDce  upon  the  ground  of  the  plaintiff  not  having  de- 
dand  in  the  term  in  which  the  first  defendant  appeared ;  for 
he  coald  not,  in  &ct,  have  declared  until  both  the  defendants 
^cre  before  the  court  (x).    Also,  for  the  same  reason,  where 
the  plaintiff  is  prevented  firom  declaring  the  same  term  the 
*rit  if  returnable,  by  his  being  obliged  to  proceed  to  outlawry 
Htmst  some  of  the  defendants,  the  othen  who  have  been 
ttived  or  arrested  are  not  entitied  to  an  im|>arlance  (  y)»    So, 
if  by  any  other  act  of  the  defendant  the  plaintiff  \b  prevented 
from  dedaring  in  time,  the  defendant  shall  not  be  entitled  to 


an  imparlance  («).    If  the  defendant  plead  without  imparl-  wairtA  by 
wos,  ind  hb  plea  be  a  nullity,  so  that  the  plaintiff  siens  judg-  pi««<^* 
»CQt  for  want  of  a  plea,  the  Court  will  not  set  aside  tiie  judg- 
B^  for  beine  signed  too  soon ;  for,  by  Reading,  the  defendant 
vatred  his  ri^t  to  an  imparlance  (a).    Taking  out  a  summons 
ior  time  to  plead,  upon  which  the  plaintiff  indorses  his  con- 

^M  See R. T.,  5  Ac  6  G.  9 :  R.  T.,  22  lDowl.e07. 

^^  («)  SmUh  T.  Janm,  6  T.  R.  7^*  Wood 

^  Sie  R.  T.,  5  ft  6  G.  2,  b.;   R.  T.,  ▼.  Wtnmun,  1  WUs.  154:  FFinMr  v.  Bamu,     . 

^^^  9  D.  ft  R.  18:  RoUetton  v.  Seott,  ff  T.  R. 

'-^SStoBd.S:  362:  Cm*  ▼. ^40m.  1  C. ft  M.  3S0. 


,^  tit  atmrnr  ▼.  B^fkum,  2  C.  ft  J.  (#)  Tidd,  9th  cd.,  467:  R.  v.  S^.  qf 

^^  ^  Lotion,  In  Doy  t.  Jlortty,  1  Chit.  Rep. 

«  Mm  tbt  11  G.  4.ft  1  W.  4,  c  70.  3». 

?.»—  hart  bam  so  filed  or  ddlvered  (y)  Marttn  t.  Biw&y.E..  18  G.  3:  Cod- 

y»tW  caoign  day:  but  that  act,  it  win  t.  Staman,  M.  1797:  nS.,  B.  1211. 

*<^  ha  done  avay  with  that  day  for  (t)  Page  ▼.  Fogel,  2  B.  ft  Aid.  390;  1 

^^ipoMa,  at  psrt  of  the  term.    (See  Chit.  Rep.  230,  S.  C:  Roo/u  ▼.  Leicttter 

™». fiaffte*.  )  DowU  448).  {Barl  o^).  2  T.  R.  16. 

^iSnatLi,  SfWhaUe^^.Bamtl,  (a)  LKkharty,Mackreth,  5T,R,G$h 


906 

PAmr  in. 


CrCDeralim* 
parlanoe, 
what,  aoid 
6fltetof< 


Special  im- 
parlance, 
what,  and 
eflbct  of. 


General  spe- 
cial impar- 
lance. 


sent,  or  obtaining  an  order  thereon,  is  a  waiver  of  the  right  to 
an  imparkmee  (o).  The  imparhmce  thus  obtained  is  a  gmurd 
imparlance ;  bnt  the  defendant  may  have  a  ^jiMftd/ imparlance, 
when  necessaiy,  by  leave  of  the  Court,  obtained  by  a  side-bar 
rale  for  that  purpose  (c),  or  9k  general  jjeiecta/ imparlance,  imder 
particular  circumstancei^  by  moving  the  Court  for  it  within 
the  first  four  days  of  the  next  term  (d).  The  general  imparl^ 
once  is  a  leave  to  impaii  generally  to  the  next  term^  withoot 
any  saving  of  exceptions ;  and  may  be  entered  as  of  course,  in 
all  cases  where  the  de£?ndant  is  entitled  to  it  («).  After  a 
general  imparlance,  the  defendant  can  plead  only  in  bar,  and 
not  in  abatement  (/) ;  or  to  the  jurisdiction,  or  any  other 
dilatory  plea ;  nor  can  he  claim  cognizance  or  demand  oyer  (a). 
Formerly,  it  was  holden  that  he  could  not  nlead  a  tender, 
although  latteiiy  the  law  his  been  eonuderea  to  be  other- 
wise (A) ;  still,  however,  ifiseems^  a  rule  of  court  or  a  judo's 
order  must  be  obtained  for  leave  to  plead  it  as  of  the  preceding 
term  («) ;  so  that,  upon  the  &ce  of  it,  it  may  not  appear  to  be 

S leaded  after  an  imparlance.    Bat  if  a  dedaration  be  filed  or 
eiivered  so  li^  that  the  defendant  is  not  bound  to  pleAdnadl 
the  next  term,  the  defendant  nMff  plead  at  &f  the  preeedmg 
term^  within  the  first  fevr  days  of  the  next  term,  any  plea  to 
the  iurisdietion  or  in  abatement,  or  a  tender,  <Mr  any  o^ar 
similar  plea  (Jt)»    The  special  imparlance  oontiuna  a  saving  of 
all  exceptions  to  the  wnt,  bill,  or  count  (f) ;  and  is  neeeesary 
where  the  defendant  intends  to  plead  in  aoatement,  of  a  tenn 
subsequent  to  the  declaration  {m\    It  cannot  be  had  without 
leave  of  the  Court  (n),  obtainea  by  a  side^bar  rnk  for  that 
purpose  (o^.    After  a  special  imparianee,  the  defendant  c«met 
^ead  to  tne  jurisdiction,  or  a  plea  of  privil^e ;  but  ha  must 
obtain  a  general  special  imparlanee  to  enaUe  mm  to  do  se  {p). 
The  general  special  imparUmce  contains  a  saving;  of  all  advan- 
tages and  exceptions  whatsoever.    The  entiy  of  it  is  the  same 
as  that  of  the  special  imparlance,  exceptii^  that,  instead  of 
the  saving  in  the  latter,  you  insert  the  words  ^^savuiff  to 
himself  au  advantages  and  exceptions  whatsoever.*'    This  kind 
of  imparlanee  is  necessary,  where  the  defendant  intends  to 
I^ead  to  the  jurisdiction  (^),  or  i»  plead  his  privily  (r^  of  a 
term  subsequent  to  the  aedaration.    It  is  ^tain^  bv  ^pli- 
cation to  the  Court  wHhia  the  first  four  days  of  ike  next 
term.    It  is  in  the  discretion  of  the  Court,  however,  governed 
hy  the  particuliur  eirGumstances  of  the  case,  to  grMHi  it  or 
not  («)  ;  they  will  not  grant  it,  for  instance,  if  the  defendant 
have  appeared  by  attorney,  beeanae  a  plea  to  the  jnriadietiofi 


(6)  JBdmmtr  v.  H^^lnan,  S  C.  dt  J.  140. 

<cj  R.  E.,  5  A.;  2  Sauad.  2  a. 

(rf)fSaund.Sa,bt  TUiI,9thed.,487. 

(«)  See  the  form  of  entering  it,  ArdL 
Forms,  91. 

(/)  LAorlT.  inSfanw,  9M.ftSeL484: 
BmUk  v.  WUtm,  6  T.  B.  9891 

(f  )  2  Saund.  1. 

(h)  I  Saund.  33  b;  2  Saond.  2. 

(j)  Kmgr.  NkhalB,  BameB,  9C3LS47. 349. 
AndtnKUufiek  r.  MaUmm,  I  Borr.  SB. 

at)  R.  H.,  2  W.  i.  r.  45;  1  Saik.  347. 

(/)  See  the  ftxm  of  entering  it,  Ardi. 
Forme,  288, 289. 

(m)  2  Saund.  2:  DcmghHf  t.  Lue^Bm, 


4  T.  R.  £90:  fitodhiwrt  t.  Fkmtn^,7  Id. 
477.  n. 

(n)  R.  £.»  5  A. 

(0)  See  the  lionn  of  the  nil^  Aich. 
Fonni,287. 

(p)  2  Saund.  2  b:  Ood^^Wr  ▼•  Jm,  C 
Bfog.  6I6(  1  Moo.  &  P.  44<h  S.  C  Tht 
Court,  in  the  laet  case,  thouglit  tiM  plite 
tiir  ought  to  have  demarrad,  and  nol 
•tgnedjudgnicntlinrwamafa]  ' 

(9)  2 Saund.  2K 


(r)  Hardr.SBSs  1  Lnt.48;  If 
>llb.  C.  B.  210.  f  (I. 


(«)  2  SauMd.  2  b. 


Atomy,  4«. — PUat  in  Bar.  SQ7 

mast  be  plfuded  in  panoD  (().      If  the  defendant  plead  in    cu*.  ii. 

ab»tenient  tHer  the  general  impaTlsDoe,  or  to  the  jnnsdicticn  ^jr- 

t&aK  special  iroparhaee,  the  plaintiff  may  eiUur  agn  yaia-  r'nifciTiitf 

Bant  (a),  (ezerpt  in  •  qneetionable  caae  (v)),  or  ^ply  ^  ^^ 

Coarttotet  aiide  tba  plM  (i),  or  may  deBtiir  naenJly  (y),  or 

■^  illege  the  imparlance   in    hi*  TepUcation,   bj  wav   of 

i»Vf^{*)l  hit  if,  iaitMd  of  dcHBg  lo,  tb*  plaintiff  reply  to 

Oe  pics,  the  bait  b  eQred(a).    O,  if  the  impariuce  be  <A- 

imii  inegnlaa^, — m^  if  a  Bpecial  wMpTliM*  be  entered 

vithaat  a  aide-bar  nile  first  obtained  for  that  pnrpoae,  or  a 

pa^  special  iaipariaDca  witbont  leave  fint  obtained  of  the 

Coart  upon  motion, — it  should  wem  that  the  plaintiff  may 

flgn  judgment  (&J. 

U  is  not  altog^ber  free  from  donbt  whether  the  enoctiBent  Dantatmn 
tHW.A,e.aS,».  11,aa to  pleading  between  the  10th  Angwt  ^^"^ 
ariUth  October,  and  the  mle  of  A  T.,Z  IT.  ir.  12,  framed 
b  Met  it  (c),  ^p]y  to  a  replevin  mit.    It  ia  the  pnttice  to 
tMt  &em  as  a«p)*eable. 

If  tbi  dcfmdaut  plead,  avow,  or  m^e  cognisance,  iM  Ae  Anvrr.  kc. 
jktmmatmj/,  ice.,  iMm  tMeoMiiiy.b  tigmed  tifeomuel,ormAe  ^dS^Sd. 
Omm  Pkat  iy  a  tenemtt,  and  ddmrti  to  tkt  jiamtif*» 
mm^vrogmtXiy.  if  \* pimA or  atom  detAI«,Jlrtl»Uama 
pigii  orAar  for  Aat  ptrpoM,  at  direeltd,  VoL  1. 260.  The 
Hodiii^a  doable  plea,  aiowi^.  or  (iMiiiancf,  witnont  a  rale 
m  that  pnrpoae,  would  entitle  the  plaintiff  to  sign  iudg- 
■mt  («).  Ae  to  what  aTowriei,  &c  will  be  allowed,  see 
Fii'.  1, 250  ;  as  to  what  doable  one*  will  be  allowed,  ace  id. 
1S4  The  ^lea  of  MpA  tn  alw  loco  is  not  a  pies  in  abatement, 
Wt  a  pics  m  bar  ;  and  therefore  an  affidavit  to  verify  it  is 
M  nqnired  (/).  The  defendant  may  pay  money  into  CMvt 
M  te  port  of  the  distreee,  and  avew  aa  to  the  iMQne  [g). 

AvawrieB,  ftc  may  be  amended  in  the  some  way  aa  plead-  Amnrimwii. 
■gs  ia  other  actions  (A), 

Pka»  t>  Bvr^ — As  soon  as  the  defendant  hsi  avowed.  Sec,  PIcm  Ib  tar- 
W  msy  rule  the  plaintiff  to  reply,  iB  the  aame  manner  s*  in 
other  sctioos,  and  as  directed  anU,  VaL  1,  Z76 ;  and  if  the 
lUstiff  do  not  refdv  or  plead  bar  within  the  time  limited  by 
tk  role,  and  iboT  days  after  demand  of  replicaUon,  the  de- 
Uiat  may  aign  jodgmnt  vtntmprot. 

If  the  plaintiff  plead  to  the  avowry  or  oonuance,  Ut  Ae  How  rnnwl 

^  OmauM  Pleat  bg  a  terjtantj  ingrou  it  onpaptr,and  dditer 
Hmtie  ejmatite  atUmt^  vr  agaU  (t }.  If  the  plaintiff  plead 
^•nils,  (which  be  may  do,  4  A.  c.  10,  (.  i),  a  jadge's  order 
■■tfatt  be  obtained  R>r  that  purpose,  aa  directed,  FW.  1,260; 

■J^"-^*  ».  Lactam.  «  T.  R.  MO:  in.  Chll.  Fomu.  Ut. 

fcliM...  Wi«fc7T.ft.4«!,».  W.4,r.I,i.3i,<i>i^Val.l, 

,B*^  .,  J^  4  llao.  *  r.  *U, 

*l!»W.aG.  *MT.  TVmr,wnte,47& 

r  ■Tmi  1   ^ribT.iri^a-r.  t.  ihnrmri.  t  tiili  a  D. 

■t  iM,  PL  s,  ch.  a 

Oniiiiiilmm.  »Mortn,M. 


■.cuLriRBiiWi 
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Pamt  in.    and,  if  he  plead  double  without  a  role  for  that  puipose,  de- 

fendant  may  sign  judgment  of  nonpros  (i). 

Tender.  If  the  grantee  of  a  rent-charge  avow  upon  seyeral  under- 

tenants for  the  same  rent,  the  Court  will,  upon  a  tender  pleaded 
by  the  under-tenants,  make  an  order,  that  the  payment  of  the 
rent  into  court  in  one  action  shall  serve  for  all  (/).  Although 
a  party  cannot  proceed  for  damages  on  a  plea  of  tender,  mtt 
taKing  the  money  out  of  court,  yet,  on  a  ^lea  of  tender  to  an 
avowry  for  rent,  the  plaintifiF  need  not  bring  the  money  into 
court  (fli). 

Amendment       Pleas  in  bar  in  replevin  may  be  amended  in  the  same  way 

^****  ^     as  pleadings  in  other  actions  (n). 

Honpnttat       Nonpros  forwomt  of  Plea  in  Bar,"^ — ^If  the  plaintiff  has  not 
^""^^  °^        replied  or  pleaded  in  bar  at  the  expiration  of  the  rule  to  reply, 
and  of  four  days  from  the  demand  of  replication,  the  defendant 
may  sign  judgment  of  nonpros.    As  to  this  judgment,  see  mUe^ 
Suffseition     277  (o).    If  the  replevin  were  of  a  distress  for  rent,  the  de- 
*»«™<i«inr.   fendant  may  enter  his  judgment,  and  execute  a  writ  of  inquiry, 
under  stat.  17  C.  2,  c.  7, 9. 2,  in  the  manner  directed  OMle,  993, 
for  want  of  a  declaration,  excepting  that  the  entry  of  a  sugges- 
tion, in  nature  of  an  avowry,  must,  of  course,  be  omitted :  and 
you  therefore  enter  the  prayer  for  the  writ  of  inouiry,  &c^ 
Piooeedingi    immediately  after  the  judgment  for  a  return  (p).    Or  the  de- 
oobond.        fendant,  instead  of  executing  a  writ  of  inquii^,  may,  after 
sighing  judgment  of  noftprM,  take  an  assignment  of  the  reple- 
vin bond,  and  proceed  thereon  (q), 

payment  into  PoymmU  into  Cowiy  S{eJ^ — ^If  the  defendant  avow  or  make 
court,  Ae.  conuzance  for  rent,  the  plamtiff  may  obtain  an  order  for  stay- 
ing proceedings  on  payment  of  the  rent  admitted  to  be  due, 
and  costs  (r) ;  or,  if  tne  amount  be  disputed,  and  the  defendant 
refases  to  accept  the  sum  offered,  then  an  order  for  payment 
into  court  of  the  sum  which  plaintiff  admits  to  be  due ;  and 
that,  in  case  defendant  shall  not  recover  a  mater  sum,  or  shall 
accept  the  sum  paid  in  in  satisfaction,  he  shall  pay  all  costs  in- 
cuned  by  the  ptflintiff  subsequent  to  the  date  of  the  order  U), 
An  order  of  this  kind  could  not  be  granted  before  the  3  4r  ^  ^* 
4,  c.  42,^.21,  where  the  damages  were  unliquidated, — as,  where 
the  defendant  avowed  &c.  for  damage  fias€uU{t) :  but  perhaps 
it  might  since  that  act. 
Upon  the  application  of  the  defendant^  also,  even  befne 

(Ar)  Id.  R.  H.»  2  W.  4.  r.  1,  «.  34,  mit,  (p)  See  the  form  of  the  entry.  Chit. 

VoLliSGOi  Forms,  4S9t  andof  writ  of  faiqtttrT,  Id.: 

(I)  ^Non.,  Ld.  lUym.  4S9.  of  notice  of  inquiry.  Id.  490;  of  the  mqiu- 

(m)  BulL  N.  P.  «U{  WoodC  L.  Ac  T.  by  sltion,  Id.;  of  entry  thereof  upon  the  roll, 

HuTiton,  769.  Id.;  and  of  >!.  >h.  or  oa.  «e.  thenao,Id. 


(n)  Maltraven  v.  fWclCt,  3  Will.  S9S.  And  see  TVmwr  v.  IWimt,  S  B.  dt  B.  107} 

As  to  the  amendment  of  pleas  in  general,  4  Moore,  S06,  S,  C 

see  <mte,  271.  (9)  WtOenman  v.  Vea,  9  WOs.  41:  TVr- 

(0;  See  the  form.  Chit.  Forms.  426;  nor  ▼.  Trnner,  2  B.  &  0.  107;  4  Mook^ 

and  of  writ  dt  rmorm  habmih  thereon,  6U8.  8,0.;  ptt,  1004. 

Id.  426;  and  of /L  lb.  or  oe.  M.  for  costs,  (r)  Qng^t  com,  2  Salic.  fi07t  r«rMN  t. 

Id.  426.    See  the  foim  of  Ihe  Judgment  ITmim,  Th.  BL  24:  iftyKM  v.  8knk, 

00  21  Hen.  8,  c  19,  Chit.  Forms,  426, 428;  1  B.  A  P.  38Si    And  see  Datte  ▼•  IV<m«, 

ofwrltof  inquiry  thereon.  Id.  427;  of  no-  Barnes,  429. 

tice  of  inquiry.  Id.;  of  iiiquisitioo.  Id.;  («i  G^^ior  t.  Cbsw,  28  June,  1S37.  ew* 

ofentry  thereofummtheroXld.  488;  of  CUAnom,  J.,  after  taking  time  to  eooalder 

writ  de  rttorm  htOemdo  thereon,  Id.;  and  the  point 

oi;^A.orca.«.fordamagcsiDdcostt,ld.  (()  ilnofk,  8  Mod.  379. 


Paymma  into  Qmrt^DiteoiUmmnff,  S^e.  009 

the  3  (ij^  4  ^.  4,  e.  42,  i.  21,  the  Court  haye  stayed  the  pro-  Cha>.  m. 
ceediDgs,  upon  payment  of  tiie  costs  of  the  action  and  of  the 
costs  d  replevying,  and  upon  ffiving  up  the  replevin  hond. 
vbere  no  q»ecial  damage  was  laid  in  the  declaration  (u)  ;  and 
linee  that  act,  money  may  he  paid  into  coort  as  in  oUier 
(f). 


^  ^        le  plaintifF  may  disoontinne  the  action,  DiMODOmt- 
ai  in  other  cases.    The  defendant  cannot  have  a  rule  to  dis-  SminfpiM 
eoitiniie,  &c ;  for  though  he  he  an  actor  in  the  suit,  yet  still  m  tMr!^e. 
it  is  the  plaintiff's  suit  (jt).     See  further  as  to  discontinuing, 
fmtyPt.5,Ck.  1& 

Ju^ment  as  m  ease  of  a  Notuuiif  S^J] — The  defendant  in  JudgoMnt  m 
repkrin  cannot  hare  judgment  as  in  case  of  a  nonsuit,  inas-  ^SSmic 
Bnch  as  both  parties  are  deemed  actors  (jf ).    If  either  plain-  ' 

Mor  defendant  do  not  proceed  to  trial  according  to  his  notice, 
oreonntennand  the  notice  in  time,  the  opposite  party  wiU  he 
entitled  to  the  costs  of  the  day,  as  in  other  cases  {z), 

^  Pfocoedingi  <m  Demwrer.l^ — ^The  proceedings  upon  demurrer  PioeMdiaip 
mreplevin  are  the  same  as  m  ordinary  cases ;  the  only  thing  <»<>""«•• 
MoeasBiy  to  be  mentioned  here  is  the  judgment.  At  common 
kw,  the  judgment  for  the  defendant  is,  tnat  he  have  a  return 
tf  the  gcK>ds  irreplevisable  (a).  But^  if  the  distress  were  for 
Rot,  customs,  services,  or  damage  fea9aiU{h)y  an  inquiry  of 
wages  and  costs  is  awarded  (c).  The  defendant  thereupon 
nes  out  a  retonu>  habendoy  and  an  inquiry  of  damages,  eitner 
gjhe  same  writ  (^d)  or  in  separate  writs  («)  ;  and  upon  the 
Rtimi  of  the  wnt  of  inquiry,  final  judgment  is  entered  to 
RcoTer,  as  well  the  damages  and  costs  assessed  by  the  jury, 
SB  the  costs  aaaeased  by  the  Court  {f).  No  writ  of  second 
MTerance  lies  after  juagment  upon  demurrer. 

Or,  if  the  distress  were  for  retUy  then,  after  judgment  given  inquinr'M  to 
^the  avowant,  or  person  making  conuzance,  the  Court  may  Sf[?judr^^ 
>vard  a  writ  of  inquiry,  to  inauire  of  the  value  of  the  distress  mcnt  te  <!•- 
(of  the  execution  of  wmch  wnt  of  inquiry  fifteen  days'  notice  *"***•»*• 
>n»t  be  given  to  the  plaintiff's  attorney  or  agent  {a)  );  and, 

rthe  return  thereof,  if  the  value  of  the  dirtress  oe  greater 
the  amount  of  the  rent  in  arrear,  the  defendant  shall 
We  judgment  to  recover  the  arrears,  and  full  costs;  but,  if 
the  value  of  the  distress  be  leas  than  the  arrears,  then  ne  shall 
have  judgment  to  recover  the  value  of  the  distress^  and  full 
^(i).  The  Stat.  17  C  2,  c.  ?»  t.  3,  does  not  require,  in 
uus  case,  that  the  inquiry  shall  be  as  to  the  arrears  of  rent  («)• 
In  this  case,  no  writ  de  retamo  habmdo  issues. 

>[AMk»  T.  Brmd,  3  M.  At  Sel.  MS.       (»)  21  H.  8.  e.  19. 

SK  A^Mmm  v.  aiaww,  3  B.  ft  P.  510,       le)  See  M  to  the  form.  Chit.  Fonst, 

<^Sttfwr,  Pt  5,  Ch.8:  LoMfttrf  ▼.  (<0  See  the  fbnn,  Thc«.  Brer.  890. 

*?■•.! ^B.  7a  <tf)  See  th«  ftimu,  LiU  Eot.  flOO;  Chit. 

W  W  T.  Bmdttriigt,  1  Str.  lis.  Forms.  438. 

Jnj^  V.  OiMMon,  3  T.  R.  en:  (/)  1  Saund.  1S5  n. 

SiTff*  ^*  ^^'^A  3  T.  R.  400 :  BggtB-  {g)  Burtm  ▼.  Hie/u^,  1  Manh.  444;  S 

■■^•^■rt,  1 W.  Bl.  37&  Taunt  37,  &  C 

2  Jf^.ft «.  Ch.  83.  (A)  17  C.  8,  &  7»  •.  3L    Sae  the  fonna, 

^^Ji-ltibifbrnt.  340;  Co.  Ent.  Chit  Fonna,  433.   Andseel  Saund.  196} 

«L  AadiM  tlie  fonna.  Chit.  Focms,  8  Id.  9B6. 

^  (0  See  8  Saund.  988. 
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paet  f n.        The  ^adgment  &r  plaintiff,  on  demurrer^  is  the  same  as  in 
Judgment  for  *^«  action  of  trespass  (k). 

plaintiff. 

iiBue.  luuey  Trials  ^c,1— The  issne  is  drawn  up  and  ddivered  am  in 

ordinary  cases,  Pol  1 ,  281,  &c.  (/ )  Either  plaintiff  or  defendant 
may  make  it  np,  and  give  notice  of  trial,  both  parties  in  re- 
plevin bein^  deemed  actors  (m), 

Titei,  te;  After  ffmnff  noHce  ofirieUy  the  pMni^Cory  if  he  nealcct  to  do 
Uy  the  deftndant)  mt^  make  up  the  Nisi  Frioa  reeora,  and  sme 
enUjuty  proceee,  enter  the  eamefor  tritU^  and  proceed  l»  tmrdiet 
or  nonsmty  as  m  ordinary  eaeee  (n).  Inannuch  as  both  loartim 
in  replevin  are  deemed  actors,  when  the  record  is  carried  down 
for  trial  by  the  defendant,  it  is  not  necessary  to  have  the  pro- 
viso in  the  ddstringas,  aa  in  cases  of  trial  by  proviso  (o),  al- 
though, in  practice,  it  is  nsoall^  inserted  (p).  For  the  sauM 
reason,  the  defendant^  in  repkvm,  cannot  mive  jndgmeat  as  ia 
case  of  a  nonsuit  (q).  If  either  plaintaff  or  defendant  grrs 
notice  of  trial,  and  afterwards  do  not  proceed  to  try  the  canss^ 
or  countermand  his  notice  in  time,  the  opposite  party  will  be 
entitled  to  the  costs  of  the  day,  as  in  ordmary  cases  (r). 

Vcrdkt  fov        If  a  verdict  be  foand  for  the  plaintiff,  the  jury  assess  the 

»i^Hir        dams^  (i)y  as  in  a  verdict  for  plaintiff  in  trespass,  he.  (#) 

If  It  be  found  for  the  defendant,  the  jury,  at  commcm  law, 
find  the  issues  specially  for  the  defendant,  and  the  judgment 
is  that  he  have  a  return  of  the  goods  irreplevisable  (ii).  Bat,  if 
the  defendant  avow  or  make  cognizance  under  a  distress  for  vsnt^ 
custom]^  services,  or  damage  feoiomty.  and  the  svowry  or  OQg;Bir 
aanoe  be  found  for  him,  then  the  jvury  may  assess  damagss  and 
Gosts(jr)  for  him  under  the  stats.  211r.  ^<;.  19,  Ad,  and  7  H.9^ 
c,4y  t.  3 ;  and  the  judgment  then  is^  not  only  for  a  return  of  the 
goods,  but  for  the  damages  and  costs  also  {yu  Or,  if  the  distress 
were  for  rent,  and  the  defendant  wish  that  the  finding  should  bs 
according  to  the  17  C.  2,  e.  7,  «•  2,  the  juiy  find  the  amount  of 
the  rent  m  arrear,  and  the  value  of  the  things  distrained  ;  and 
the  defendant  shall  have  ju^ment  for  such  arrears,  or  so 
much  there<^  as  the  value  of  the  goods  or  cattle  distraiiied 
amount  to,  together  with  full  costs,  and  shall  have  executioa 
thereupon  («r).  If  the  jury,  in  finding  a  verdict  general^  fer 
defendant,  omit  to  assess  damages  according  to  the  sti^ntes 
of  H,  8,  the  omisden  may  be  supplied  by  a  writ  of  inquiry  (a). 
But,  if  the  jury  find  according  to  stot.  17  C  2,  e.  79  «.  2,  sa 


Qc)  Stmanf,  83S,  880.  485;  of  the Judyaeot  and ezaeiitioB» U- 

(/)  See  the  fonn,  Chit.  Fonns,  43&  436. 

(m)  See  Vol  1,  S81.  H»)  8eethefonniofp»t<iB,ac.,<mtMi 

(fi)  See  as  to  the  form  of  Mai  I^^ut  VOTdlet,  Chk.  Fonna,  436. 

record,  ChiU  Forms,  435;   aod  of  Jury  (x)  FTr^  v.  LMois,  9  Dowl.  183. 

process,  Id.  (y)  See  fonn  of  pottm.  Chit.  ~ 

(0)  BMg.  r.  BatUca,  iSallcSSt.  437;  Judsnneot,  Id.;  writ  4e  rw 

(Irt  Jmtt  T.  Cbfiuuwwii,  3  T.  R.  661:  isMls,  Id^  >t  yik  or  ee.  «■»  ftxr 

JlnrMMi  ▼.  Smart,  1  W.  Bl.  375.  and  costs.  Id.  439. 


(q)  Jbttt^god,^  (e)  See  form  at  potita,  CWt.  Fona^ 


C*1  Seepesf»  Pt  5,  Ch. tt.  4ae;  Judgment,  Id.{  and 

(«)  Usually,  no  more  than  the  ooets  of  440.  See  Tmrmtr  r.Tmfmr,  8  B.  4s  B.  M7i 

the  replevin  bond  are  given  as  damages.  4  Moove,  606,  S.  C 

These,  in  London.  Micldlesex,  and  York,  (a)  Jimitrt  v.  IFeiere,  CarCh.  SOt. } 

and  some  other  places,  are  genenlly  ST.  St.,  Salk.  905,  &  C:   Pmit  v.  RMtMgi^  K 

and  elsewhere  ».  lOc     But  spedal  da-  95;  Hsroourf  v.  Watka,  5  Hod.  77:  n»^ 

mans,lfaUegedInthedeelaxMlDtt,ma9,  eS  v.  MorsAofl,  9  W.  BL  9in(  3  Wlk  448. 

it  should  seem,  berecorcfed.  &  C 
{t)  See  form  of  the  fottm^  Chit.  Fosms, 


Ime,  Trimt,  tfc—Cott*. 

Miiiwiii  in  tiieir  rtrdiet  emnot  be  aappHed  by  cBoh  writ  {h) ;  en 
■UkM^  utsiiehk  MM,  the  Court  woold  proDaibly  allow  tba 
Uadut  to  cntar  his  JKdgnwmt  for  k  ntam  at  eacmiMB  law, 
•r  tUttw  Urn  to  aaeiid  it,  if  alimdy  •nterod  (c) ;  or,  if  tbe 
jaj  hne  awtiw  fl  damigc^  but  not  the  Hnooiit  of  the  rant, 
Ik  itSaaiaot  wmf  ban  Imn  to  entot  his  judgamik,  m  » 
jadnunl  niidar  atat.  21  S.  8,  a.  IS  (d). 

u  titt  pkiatiff  b«  annonil^  the  dafendant,  at  common  law.  Nan 
ka  judgment  ta  bar*  a  raton  of  the  good*  («^.  fiat,  if  the 
idwdint  avow  or  niaht  cognisaaeo  ooder  a  distnM  for  t«nt, 
I  Mil  !■  II.  waviem,  or  dmmtM  fiatamt,  then  the  jarj  mar  in- 
jaii*  of  the  defet^ant'*  lomagea  and  eoota  (/) ;  anii  the 
jtifaaA  a  then  not  only  for  a  retnm  of  the  goodi,  bnt  tar 
IW  damuea  and  eoota  abo  (;).  Or,  if  tfao  diatnn  were  taken 
Ik  rent,  then,  at  the  prayer  of  the  defendant  the  jnrj  ifaall 
isfuit  of  the  anumnt  of  the  aiiiaie,  and  the  rtia«  of  the 
«ia»(i],  in  the  Mine  manner  aa  when  a  rerdict  ie  given  for 
Iki  defendant ;  and  he  shall  h»*«  judgment  to  recover  the 
>nan  and  big  eoobs  if  the  valne  of  the  distrnv  be  found  to 
1^  or  exceed  aadiancan;  but,  if  the  valae  of  inchdiiitieM 
^  DDt  equal  the  arrcara,  then  be  ahall  hare  indginent  to  r»- 
ma  the  nine  of  the  dMiwe,  and  his  ooeta  r  A). 

ii  the  jndgfDoit  at  common  law  in  thia  caie  is  not  for  a  s» 
Morn  of  the  Koods  impleriMbla,  the  plaintiff  may  ana  ont  a  *'" 
writ  of  Becond  deliverance,  and  proceea  upon  it,  aa  mentioned 
Mb,  99a     Tbia  writ  will  be   a  tuperudeat  of  the   writ  de 
Mgrw  kaboido  ;  bnt  the  delendant   is  not  precluded  by  it 
(rail  levying  the  damages  and  aoata  awarded  to  him  by  the 


Ant  Fnotl— In  replevin,  where  the  verdict  is  for  the  Nn  nu 
)Uutiff,  the  Conrt  will  not,  in  general,  grant  a  new  trial, 
ncD  on  payment  of  coats,  without  very  clear  grounds ;  for  the 
hodloid  has  other  remediea  for  his  rent,  and  a  new  trial 
mdd  tenew  the  Uabilitj  of  the  aoratiea,  and  the  plaintiff's 
'bA  of  paying  doable  costs  {%),  See  further  as  to  new  trials, 
^  Pt.  6,  Vk.  SB. 

Orir.] — If  the  pluntiff  have  a  VBrdict,  he  is  entitled  to  costs  Cnu. 
ifincreaae  by  the  Statute  of  Gloocester,  (6  Edw.  1,  e.  I,  i.  2). 
b  the  same  manner  as  in  all  other  actions  in  which  a  plaint 
ncortn  dai]iBgee(l). 

If  tbe  defendant,  m  replevin,  or  second  deliverance,  making 
iromy,  cognizance,  or  juatification  for  rents,  cnstonis,  or  ser- 
n»,  or  for  dama^/eoMnl,  have  a  verdict,  or  tbe  plaintiff  be 
stMoit  or  otherwDB  bamd,  he  is  entitled  to  costs  by  7  ^-  8, 


B,   S17i4Mogn,»S,S. 


1002  Replevin. 

PAETm.  e.  4,  *.  3,  and  21  H.  8,  c.  19,  *.  3(0.  After  a  nonpros^  the 
defendant  must,  in  order  to  obtain  costs  under  these  statutes, 
execute  a  writ  of  inquiry  to  assess  his  damages  and  costs,  the 
latter  being  as  consequential  on  the  damages,  which  the  jury 
alone  can  ascertain  (m).  And  by  17  C  2,  c.  7,  s,  2,  in  re- 
plevin of  a  distress  for  rent,  if  the  defendant  have  judgment 
upon  this  act,  he  shall  have  fiill  costs  of  suit.  And,  lastly, 
by  11  6^.  2,  e.  9,  s.  22,  where  the  distress  is  for  rent,  reli^ 
heriot,  or  other  service,  (not  a  rent-charge)  (»),  the  defendant 
avowing  or  making  cognizance  shaU  have  dmtble  (o)  costs!  of 
suit,  if  the  plaintiff  be  nonsuit,  discontinue  his  action,  or  have 
judgment  given  against  him  (p^.  But  by  6  4f  6  Vict.  e.  97*  8. 2, 
all  provisions  in  public  acts  giving  double  or  treble  costs  are 
repealed,  and  instead  thereof  the  party  entitled  to  the  same 
shall  receive  such  full  and  reasonable  indemnity,  as  to  all  costs, 
charges,  and  expenses  incurred  in  and  about  any  action,  suit, 
or  other  legal  proceeding,  as  shall  be  taxed  by  the  proper 
officers  in  that  behalf,  subject  to  be  reviewed  in  like  manner, 
and  by  the  same  authority,  as  any  other  taxation  of  costs  by 
such  officer  {q).  No  suggestion  is,  it  seems,  requbite  to  entitle 
the  defendant  to  these  costs  (r). 

As  to  costs  generally,  see  fW,  Pt*  5,  C%.  31.  It  does  not  ap- 
pear that  there  is  any  difference  as  to  the  mode  of  taxation 
between  a  replevin  and  any  other  suit  (t). 

Execution.        Execution.'] — ^The  execution  for  the  plaintiff  is  the  same  as 
For  plaintiff.  ^^^  ordinary  cases,  where  a  plaintiff  has  a  judgment  for  damages 
and  costs,  namely,  hy  fieri  fadaSy  ca»  sa.^  or  elegit  (J),   It  may 
be  questionable  whether  these  writs  can  be  made  returnable 
immediate^  after  the  exectOion  thereof,  as  the  UniformitY  of 
Process  Act,  and  the  statute  3  <^  4  W,4t,c.  e7f «.  2,  passed  to 
amend  it,  do  not,  perhaps,  extend  to  a  replevin  suit.    The 
practice,  nowever,  is  to  make  them  so  returnable. 
For  (Mtad-        ^>  ^^  ^^®  defendant  have  judgment  under  stat.  17  C  2,  e,  7% 
ant.  to  recover  the  arrears  of  ren^  or  value  of  the  distress,  he  shiJl 

have  execution  by  fieri  fadasy  ea.  ea.,  or  elegit  (tf).  But 
when  the  defenduit  has  judgment  at  common  law,  he  shall 
have  execution  by  a  writ  de  retomo  habendoy  to  have  a  return 
of  the  things  distrained,  and  a  fieri  fadae  or  ea,  ea.  for  his 
costs  {x).  Or,  if  the  defendant  have  judgment,  under  stat.  21 
H.  8,  c.  19,  he  shall  have  a  writ  de  retomo  hahendo  for  a  return 
of  the  goods ;  and  also  a  fi.  fa.  or  ca.  ea.  for  his  damages  or 


(/)  Set  IVner  V.  GaDWoe,  Hardr.  15S:  042.  S.  C    And  m  to  eoats  tipon  doable 

Smith  r.  Walker,  9  L.  lUyin.  788:  Com.  pleadinga.  lee  Dodd  v.  Jodinb,  S9  T.R. 

192,  &  C:  Ha»0lop  ▼.  ChapUn,  Cm,  EL  325.    And lee  Pt.  S,  Ch.  SI. 

330:  Datfiet  v.  Jamta,  1  T.  It.  371:  Bwl-  (9)  See    this  ennctment,  poat,  Pt.  5, 

Urtom  T.  Fmrbor,  1  B.  &  B.  AI7.  ch.  31. 

(m)  Wri^  V. Lawl«,9 Dowl.  183.    See  (r)  See  WOU  ▼.  Oip,  3  Dowl.  SnO;  2  C. 

«»<«>  1001.  M.,  &  R.  128,  5.  a    And  tee  JIMHr  «• 

(*D  LeomiMterOmalOmiiMnirT.GNMC,  TkUrim,  7  M.  ft  W.  MO;  9Do«L04, 

1B.&P.213I  7T.  R.MO,&a  S.C. 

(o)  At  to  cetimatioff  sttdi  oottt,  aee  («)  See  Sfitnetr  ▼.  Hmmmtm,  4  A.  *  B. 

StanOmd  v.  lAuUam,  4  B.  ft  C.  889;  7  O.  413L 

ft  R.  484,  $.  a  U)  See  the  forrot,  ChlLFornM,  ISO  to 

ip)  See  LAvMf  v.  WkOim,  Beroei,  148:  2  197.   See  generally.  Vol.  1,  SB?  lo  022. 

Wils.  28,  S:  Ct  Umkm  v.  CbObw,  Willet,  («)  See  the  ftmnt,  Chft  Forae,  434. 

4a»:  Onrntif  v.  BuOtr,  1  a  ft  Ald.e70:  (<)  See  the  fonns,  ChH.  Fofns,  438^ 

,;fl*iMpf«v.L««tofi,2Bing.341;  9Moore,  437. 
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costs  (jr).  It  seems  the  writ  de  retamohabendo^  and  hfi*f<u  or  cbap.  n. 
Of.  JO.  for  tlie  damages  and  costs,  may  be  included  in  one  writ. 
The  sheriff  ia  not  CHonnd  to  execute  a  writ  de  retomo  habendo^ 
imkss  some  person  attend  on  behalf  of  the  defendant,  to  shew 
him  the  goods ;  and  it  will  be  agood  return  to  the  writ,  to  say 
tiiat  no  person  did  attend  (z). 

If,  to  the  retarno  habendoy  the  sheriff  return  that  the  goods,  ProeMdings 
&c,  are  eloisned,  (that  is,  conTeyed  to  places  unknown  to  ^SJ!^^  ^ 
him,  so  that  he  cannot  execute  the  writ),  the  defendant  may 
then  sue  out  a  capias  in  vnihemam  (a)^  requiring  the  sheriff  to 
take  other  catUe  &c.  of  the  plaintiff,  to  the  value  of  the  cattle 
&e.  eloigned,  and  deliver  them  to  the  defendant,  to  be  kept  by 
him  until  the  plaintiff  should  deliver  to  him  the  cattle  &c. 
originally  replevied.  If  this  writ  be  returned  ntAt/,  the  de- 
fionant  mav  sue  out  an  o/uw,  and  after  that  a  pluries;  and  if 
iJtutpbaries  be  returned  nikUy  the  defendant  may  then,  it  seems, 
sue  out  a  sdre  faeias  against  the  pliuntiff*8  pledges,  to  shew 
cause  why  the  price  of  cattle  &c.  eloigned  should  not  be  made 
of  their  lands  and  goods,  and  rendered  to  the  defendant.  If  no 
cause  be  shewn  to  this  sdrefadas^  a  writ  issues  to  take  the 
cattle  &C.  of  the  pledges.  But  if  they  have  none,  and  the 
sheriff  return  niAi/to  Uie  writ,  the  defendant  may  then  have 
a  sore  fa/das  against  the  sheriff  himself,  reauiring  him  to 
diew  cause  why  he  shall  not  render  to  the  aefendant  cattle 
&c  to  the  value  of  those  eloigned  (6).  Or  the  defendant  may, 
h  should  seem,  proceed  against  the  pledges  by  default,  upon 
the  acirt  facias  above  mentioned.  Or,  which  is  much  the  best 
ami  least  circuitous  method,  if  the  sheriff  have  not  taken 
l^edges,  or  the  pledges  be  insufficient,  the  defendant,  upon 
the  return  of  the  el^taata^  may  bring  an  action  on  the  case 
against  the  sheriff,  and  recover  damages,  whether  a  scire  facias 
have  issued  against  the  pledges  or  not  (c). 

5.  Proceedings  against  the  Sureties  in  Replevin  Band, 

We  have  seen,  €Mte^  d85,  that  the  sheriff  in  every  replevin  5.  Proofed-^ 
for  a  distress  for  rent  is  bound  to  take  from  the  party  replevy-  SSVISSbb 
i^,  a  bond,  with  sureties,  to  prosecute  the  replevin  suit  with  in  um  nnie- 
e&ct  and  without  delay,  and  ior  returning  the  goods  distrained,  ^^  ^*°^ 
if  a  return  be  awarded.    We  shall  now  proceed  to  consider  how 
that  bond  may  be  forfeited,  and  what  proceedings  may  be  taken 
thereon,  against  the  sureties,  by  the  defendant  in  the  replevin 
suit. 

Replevin  Bendy  when  and  how  fotfeited,'^ — The  replevin  bond  lUpierhi 
is  forfeited  by  not  prosecuting  the  replevm  suit  with  success,  JSShowSiw 
ss  well  as  by  making  default  in  the  prosecuting  of  it :  there-  feited. 
fore,  you  may  sue  the  pledges  on  their  bond,  or  the  sheriff  for 
not  taking  pledges,  or  not  taking  sufficient  pledges^  Mrithout 

(y)  See  the  fonn.  Chit.  Fonns*  437,  Saund.  195,  n.  (3). 
«a  (e)  16  Vio.  Abr.  999,  400:  Richardt  r, 

(s)  2  Saoiad.  74  b.  c.  Aeton,  S  W.  BU  ISSl):  Tute^man  t.  GU- 

(«)  Jw.,  t  Leon.  174.    See  the  fonn,  dart,  I  New  Rep.  S92:  Pag*  v.  Earner,  1 

Cba  Poms,  441.  B.  de  P.  37a    And  see  Twmor  v.  Tumgr, 

0i  Tr99tr9j.  MkMbome,  Uutt.77;  1  2  a  &  a  107;  4  Moore,  606, 616,  S.  C 
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PAmrni.  sniiig  out  a  re^omo  Aafttffid!^  (^^ ;  nnleeBin  thecateofadistren 
damage  feasana  (e).  The  plainliffy  by  not  i^^teaxing  in  the 
county  court  inmiediately  sucoeediug  tiie  executbn  ot  the  re- 
plevin bond,  and  then  entering  his  plaint  there,  createe  a  &t- 
Mture  of  the  bond  (/).  So,  the  b^d  will  be  forfeited  if  he 
delay,  or  does  not  use  diligence  in  prosecuting  the  suit ;  as,  if 
he  delay  proceedinjg  for  two  years  ^^),  or  even  for  a  less  time, 
and  though  the  suit  be  not  determined  (A)«  The  bond  maybe 
forfeited  notwithstanding  the  removal  of  ihe  cause  into  the  su- 
perior court  (i).  But  it  is  not  forfeited  by  the  pkin^  Dot 
prosecuting  tne  suit  with  effect  at  the  same  county  court  at 
which  he  is  bound  to  apnear  (it),  or  not  dedaiin^  in  the  covmty 
court,  if  the  defendant  nas  not  i^peared  therein  to  the  sum- 
moos  (/).  And  if  the  plaiMiff  «iter  his  plaint,  and  afterwardi 
be  restnuned  by  ixyunction  till  hk  deata,  whereby  the  {Jaint 
abates,  the  bond  will  not  be  forfdted  («i).  So,  if  he  dies  be- 
fore llie  termination  of  the  suit,  it  will  abate,  and  the  bond  will 
not  be  forfeited  (m). 

Anigmncnt        Aaiignm&iU  off  and  Actum  on  the  BomdJ] — The  sheriff  is  di- 

^'t^b^  rected,  by  the  statute  11 G.  2,  e.  19,  s.  23,  to  asdgn  the  bond  to 

^^,,]^g^^^    the  avowant,  or  person  making  cognizance  (m),  in  the  sust 

howandwhen  manner  as  a  bail  bond  is  assigned ;  and  the  part/  afterwards 

™*^*  may  bring  an  actum  on  the  bond,  if  forfiuted,  in  his  own  nsme; 

and  the  (x>urt  may,  by  rule,  give  such  relief  to  the  parties  as 

may  be  agreeable  to  justice  and  reason.  The  sheriff  is  liaUe  to 

an  action  on  the  case  if  he  refuse  to  assign  the  bond ;  and  this 

liability  extends,  it  seems,  to  a  bond  in  a  replevin  of  cattle  taken 

dawkMffe  feaeani  (o).    It  may  be  assigned  four  days  exdnsive 

after  the  time  limited  therein  for  the  plaintiff  to  prosecute  bis 

suit  (p).    If  the  bond  has  been  taken  by  one  <^  the  e^eriffii  of 

London,  in  his  own  name  only,  it  may  be  assigned  by  bim 

To  whom.  The  bond  may  be  assigned  to,  and  the  action  brought  by  the 
avowant  only,  or  by  all  the  defendants,  as  well  those  avowing 
as  those  making  cognizance  {r).  Where  the  avowant  was  the 
person  really  inter^ted,  and  tne  person  making  cf>gmzaiM  a 
mere  man  oi  straw,  the  Court  held  that  it  might  be  assigned  to 
the  avowant  only  («}.    If  there  be  no  avowant,  it  may  be  as- 

(<0  P&rreau  ▼.  Betan,  8  D.  Ac  Ry.  78:  (7)  Smt  v.  PhOOptt  3  Price,  17* 

Jliwawi  V.  OrWOi,  7  Mod.  ail.  (m)  OlrMMNf  (Dadcvi^  v.  BHert^,  ChA. 

(•)HuelMrv.Gonfen,lC.aM.a8.  519;  IS  Mod.  388.  &  C    S«eSQ.&S9* 

If)  Dim»  T.  r^reeman,  S  T.  R.  195:  Ex  n.  (d):  MorrU  ▼.  Matthewt,  f  Q.  B.  IB: 

Borte  Boyle^  S  D.  &  R.  13.    Though,  per-  1  G.  &  D.  677t  where  the  plabtiirdM 

oa|w»  it  i«  otherwiie,  if  hli  appearaooe  after  the  suit  had  been  removed  hTi'** 

there  ii  not  necessary  to  the  due  prose-  fti,  h.    And  see  Jaekmm  ▼.  Hmum,iM. 

cutioD  of  the  suit    SnRUerr.Eiufm^a,  it  W.  487t  1  DcmU  N.  S..  Si.  S.  C,  ^ 

3  Soott,  N.  R.,  486.    And  see  Jaekmrn  t.  Chir. 

Hofuon,  SU.atVf.  485;  1  Dowl..  N.  S-,  (fi)  See  Dte*  v.  Fnemam,  5  T.  R-  Wt 

^4.  per  Purke,  B.  And  see  also  the  plead-  Middktm  ▼.  StoMMvd,  4  Camp.  36:  M 

,l&lcP.378.    SeetbefiXBof 


in  these  cases,  and  ame,  8W.  ▼.  ^-■■■■. ,.«.».. «,«.    ^^^  ,^  .<.—  - 

Ax^d  T.  Psrrstt,  1  Moo.  &  P.  470;  assigmnent.  Chit.  Forms,  404.   And  •« 

.886.&a    And  seelXasv.TVve.  Voll,7SS. 

;  T.  R.  195.  (o)  See  _per  Hofroyd,  J.,  in  ?erm»  ▼• 

(A)  Harritm  v.  Wardle, 5 B.  ft  Ad.  146:  Br^an,  5  B.  &  C.  305.  in  commenUwoa 

S  N.  a  M.  703,  S.  C.    And  see  RUer  v.  Coombe$  t.  Cbfe,  Rep.  Temp.  Haidw.SS. 
Biwardt,  3  Scott.  N.  R.,  463;  3  M.  &  O.        ip)  2  Sd.  Prac  K& 
90S,  a.  Cper  Ttmdat,  C.  J.  (9)  Thompam  v.  Fordsn,  1  Scott,  N.K., 

(i)  Gwtmm  V.  Holbro0k,  1  B.  dc  P.  410:  S75:  8  DowL  813.  5.  C 
Waterman  v.  Ym,  9  Wils.  41.  {n  PhOlpt  t.  Prk*»  3  M.  ft  Sd.  » 

(*)  Jaektm  T.  Hanson,  8  M.  de  W.  476;       (•)  Ardm-  v.  Dtktte^,  1  B.  dc  F.  afli  >. 
onftf,  966. 
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to  the  penon  making  cognizance  {i) ;  or,  where  the    c«a>.  a. 
'  Dcgleeto  to  proeeente  his  suit  in  the  oonrt  below,  the 
t  is  entitled  to  an  aaeignment  of  the  bond,  though  he 
kaB  not  arowed  or  made  cognizance  f «).    An  action  cannot  be 
liea^t  bjT  any  party  but  &e  defendant  m  the  replevin,  or  the 

The  action  may  be  commenced  by  the  aaeigBee  immediatelr  Action,  when 
(m  the  assignment  and  forfeitore  of  the  bond.    This  remedy  u  ^^^^ 
not  aieeted  by  the  17  C7.  2,  e.  7,  notwithstanding  defen^bnt  bnmcbt. 
pneteds  onder  that  act  (jf).    The  action  may  be  brought  in 
anr  of  the  superior  courts  of  law,  though  the  replevin  suit 
£d  not  proceed  further  than  in  the  county  court  («)•    And 
vhen  removed  by  re.  fa,  lo.^  it  may  be  broiM^t  in  any  of  the 
sipcffor  courts,  and  it  is  not  coiwned  to  the  court  in  wliick 


thi  ff./k  k.  was  returnable  (•). 

Tils  Court  or  a  judge  will  order  Um  proceedings  in  an  aetimi  Storing  pvo- 
«  tike  replevin  bond  to  be  stayed  on  payment  into  court  of  the  SJ^^^ 

ained,  and  coetfl  (6) ;  or,  if  the  value  of  TaiMor 


vahs  of  the  goods 

the  foods  exceed  the  amount  of  the  rent  due  at  the  time  of  f£^^^ 

the  aistiesa,  then,  it  would  seem,  on  payment  of  the  rent  due 

^  eosts  (c).    KsA  i^  In  such  a  case,  the  amount  of  rent  due 

ht  £spoted,  then  the  Court  or  a  judge  would,  perhaps,  as  in 

0^  cases  of  liquidated  claims  (a),  allow  the  defendants  to 

pif  ifito  court  the  sum  admitted  by  them  to  be  due,  and 

<M0r  that  the  plaintiff  should  proceed  at  the  peril  of  costs  if 

he  do  not  prove  a  greater  sum  due.    And  in  all  cases  the  pro- 

ovdiitts  may  be  stayed  on  payment  of  the  penalty  and  costs, 

aad  tms  though  the  phdntiirs  costs  in  the  replevin  suit  much 

exceed  the  pc^oalty  (e).  If  separate  actions  be  brought  against 

^  meties  without  sufficient  reason,  the  Court  wQl  in  gene- 

^  itay  proceedings  upon  payment  of  the  sum  recoverable, 

*d  Ae  costs  in  one  action  (/).    Where  three  actions  were 

^nafht  against  the  principal  and  sureties  on  a  replevin  bond, 

the  Court  stayed  the  proceedings  in  two  id  them,  the  defend- 

«ti  tboein  undertsAung  to  be  bound  by  Uie  decision  in  the 

<^  action  (^).    The  Court  will  not  in  general  stay  the  pro- 

^H^iDgs,  unless  it  cleeurly  appears  that  the  apj)lication  is  made 

OS  behalf  of  the  sureties,  ana  not  of  the  principal  (A). 

The  proceedings  may,  if  irr^olar  or  defective,  be  set  aside,  Secuns  aside 
«  in  other  cases.    (See  post.  Part  5,  Chap.  16).    The  Court  jjagjj ^^ 
'^  not,  it  seems,  set  the  proceedings  aside  because  the  action 
iieoinmenced  before  the  lorfeiture  of  the  bond,  for  that  may 


V)  Sie^T.£nn«r,  lBo«.&PuL378.  ic)  See  Hunt  v.  RmmA.  2  DowL  AM: 

Ji»  SeeDMt  T.  Fnemmk,  b  T.  R.  19S:  MUn  v.  Ledfrtooorf,  9  Dowf.  97A. 

'M*i«v.Ui«^W<4aBap.a8.  <<D  See  Gociw  t.  OWiw,  6  DowL  335: 

U)  S»  f^  v.  Kamm,  1  Boe.  k  PnL  ftrww  v.  PiMUr,  6  DowL  430. 

^,  («)  Btmik9eomb§  t. Searimmgh^Q  Q. B.  13. 

Jf*  Gilbi  RalrriD.  9SSi  Wtifwmm  ▼.  (/)  aw  BmiUtt  ▼.  Bartmu  4  ScoCt, 

jKtWilLU:  TWmt  v.  1WNir»  2  &  N.  R.,  77><  4  Mmd.  &  G.  969,  &  C- 

*B.19:  4 Moon,  SOS,  &C«  Fmmm  v.  Warton  v.  BlaeknM,  1  DowL  &  L.  650. 

'MfmD.afiy.73.  Seea*tol>eil,anf«,  VoL1.7Sft. 

J^.Mm  t.  trmmmn,  A  T.  R.    ISS:  Or)  BaHmt  v.  Bwtdtt,  4  Scott,  N.  R., 

•«i«ha|  T.  IVI.  U  Em,  S»,  779]  4  Mnn.  *  O.  96S,  S.  C 

^  jMMi  V.  Omrttm*  7  DowL  46L  {h)  Wartim  t.  Blatkma,  1  DowL  *  L. 

^  ^mtt  T.  TmnliuS,  3  Bins.  N.  C.  SSO;  12  M.  *  W.  SfiS;  13  Uw  J.,  N.  &, 

|<^Tbtvahiftwa«.tethateMe,ord««d  Kuh.,112,S.C 


tobeiKataiiifid  by  the  prothoootery. 


1006  Replmn. 

P^«T '"'  be  pleaded  {%).  Nor  will  they  set  aside  an  execnUon  thereon 
upon  an  objection  which  might  have  been  taken  before  jadg- 
ment  (Js).  And  where  it  appeared  that  a  greater  sum  had  been 
indorsed  on  the  writ  of  execution,  and  leyied,  than  that  to 
which  the  plaintiff  was  entitled,  and  that  that  amount  had 
been  paid  over  to  him,  the  Court  would  not,  at  the  instance  of 
the  sheriff,  or  a  second  execution-creditor,  compel  the  pMntiff 
to  refund  the  overplus  (/). 
SuxeUet,  bow  The  plaintiff  may,  in  general,  recover  to  the  extent  of  the 
far  liable.  penalty,  but  not  beyond  it  (i»).  Where  separate  actions  were 
brought  against  each  of  the  pledges,  it  was  holden  that  the 
plaintiff  could  recover,  from  both,  damages  only  to  the  amount 
of  the  penalty,  and  from  each  the  costs  in  the  separate  action 
against  him  individually  (n).  If  the  distress  were  for  rent^ 
they  are  not,  either  joinuy  or  separately,  liable  beyond  the 
amount  of  ti^e  rent  m  arrear  at  the  time  of  the  dis&ess,  and 
costs  (o) ;  and  they  are  only  liable  for  the  value  of  the  goods 
seized,  and  double  costs ;  and  if  that  exceeds  the  amount  of 
rent  due,  they  vdll  be  liable  only  for  the  rent  (/>).  Where  a 
sheriff  took  a  replevin  bond  with  one  surety  omy,  and  was 
sued  for  taking  insufficient  pledges,  in  which  action  the  plidn* 
tiff  recovered  damages  and  costs,  it  was  held  that  the  sheriff 
could  not  recover  against  the  surety  the  costs  of  defending  sudi 
action,  nor  more  than  a  moiety  of  the  damages  award^,  the 
surety  being  deprived  of  calling  on  a  co-surety  for  contnbu- 
tlon  (q). 
How  dis.  The  pledges  in  replevin  cannot  plead  to  an  action  on  the 

***'***^  replevin  bond,  that  they  are  dischainB^  by  a  reference  to  arbi- 
tration (r),  or  by  time  naving  been  given  to  the  plaintiff  in  re- 
plevin («).  But  though  they  cannot  so  pleads  nevertheless  the 
Court  or  a  judge  might,  on  application,  relieve  them :  and 
where  the  plaintiff  aim  defendant,  without  the  privity  of  the 
pledges,  agreed  to  refer  the  replevin  cause  to  arbitration,  and 
that  the  replevin  bond  should  stand  as  a  security  for  the  pei^ 
formance  of  the  award,  the  Court  relieved  the  pledges  T^. 
They  are  not  discharged  by  the  defendant  taking  a  verdict 
and  judgment  for  the  arrears  of  rent,  &c.,  under  tne  17  C  2, 
c.  19,  ss.  2,  3  («). 


6.  Proceedings  offairut  the  Sherif  for  taking  insuffieiemt  or  no 

Sureties. 

6.  Proceed.        If  the  sheriff  neglect  to  take  a  bond,  he  is  not  liable  to  an 

IngB  ageiDst  °  ^ 

tbetbtfUr. 

(0  Anon.,  5  Taunt  ??&  (**)  Moon  t.  Bpaomalwr,  7  Taont  S7; 

{k)  Short  V.  HMbbmrd,  10  Mooro,  107;  >  7  Price.  SSS;  8  Manh.SW,  &  C:  JMr<«v 

Bing.  44S.  &  a  V.  Harper,  10  Blng.  118;  3  Uoo.  &  Se. 

(/)  BoiMer  V.  Llqrii,  9  Dowl.  lOSO.  618,  S.  C     And  eee  HaOelt  T.^afwaf- 

(m)  Bratueombe  ▼.  Seartrovgh,  6  Q.  B.  tt^^hm,  8  D.  &  Ry.  943. 

13.  {•)  Moore  t.  Bowmakor,  6  Taunt.  SJ9. 

in)  H^ord  v.jUggr,  1  Taunt  81&  (t)  Arth&r  t.  ibte,  1  Moa  a  P.  98t; 

(o)  Ward  v.  Hcfrii«y.  1  Y.  &  J.883.  4  Blng.  464,  S.  C    And  Me  itt**^  ▼• 

(f>)  Hwftf  ▼.  Hmmi,  8  DowL  56&    And  Uantr,  10  Bing.  184;  3  Moa  ft  Sa  m 

see  Jtfiert  v.  todtwood,  tapru,  &  t,x   BmOt  ^  Jrolmtd  ▼.  Bere^ri,  6 

(q)  Awtm  V.  Hovmrd,  1  Moore,  08:  7  DowL  SW:  Domei^  v.  Dtam.2  B.  ft  P.  4^ 

Taunt  88,  S.  C/  Id.  387»  2  Manb,  38^  (ti)  TWnor  v.  litrmer,  SB.  ft  P.107; « 


8,  C.  Mooie,  006>  6I<^  fl*  C. 


Proceedings  against  the  Sheriff,  lOOT 

attachment,  nor  will  the  conrt  grant  relief  against  him  on  mo-    crap.  ir. 

tion  (x) ;  bat  the  defendant,  if  damnified,  may  have  his  remedy — ' 

against  him  by  action  on  the  case  (y).  So,  he  may  have  sucn 
action  t^ainst  him  for  taking  insufficient  pledges  (s) ;  and 
this,  it  seems,  without  ^tting  a  return  of  donaata  to  tne  writ 
deretomo  kahendc,  or  without  even  suing  out  that  writ  (a),  un- 
less in  the  case  of  a  distress,  damage  fiasant  {h).  The  high- 
dieriff,  under-sheriff',  and  replevin  clerk,  are  all  answerable  to 
the  defendant  for  the  sufficiency  of  the  pledges  de  retomo  ha^ 
lendo  (c).  Th^  sheriff,  however,  is  not  liable  for  taking  insuf- 
fidoit  pledges,  if  they  were  apparently  responsible  at  the  time 
of  the  taking  the  bond  (d) ;  but  if  the  sheriff  had  notice  of  the 
htt  of  their  insufficiency,  or  neglected  the  means  in  his  power 
of  knowing  it»  and  did  not  use  a  reasonable  degree  of  caution 
im  deciding  upon  their  sufficiency,  he  would  be  liable  :  and  it 
is  fa  the  jury  to  say  whether  he  used  such  caution  or  not  (f ). 
If  i  person  known  to  the  sheriff  make  inquiries  as  to  the  cre- 
dit or  reputation  of  a  tradesman,  and  the  value  of  his  stock, 
and  communicate  the  result  of  such  inquiry  to  the  sheriff,  if  it 
be  favourable,  the  latter  need  not  make  a  personal  inquiry  (/). 
Aai  the  sheriff'  or  replevin  clerk  is  not  bound  to  go  out  of  the 
office  to  make  inquiries ;  but  if  the  sureties  are  unknown  to 
Mm,  he  ought  to  require  information  beyond  their  own  state- 
ment as  to  their  sufficiency  (g).  And,  where  persons  of  re- 
spectable appearance  were  brought  to  the  replevin  clerk  as 
auretiea,  by  the  attorney's  clerk,  on  behalf  the  party  replevy- 
ing, their  circumstances  being  unknown  both  to  the  attorney's 
derk  and  to  the  replevin  clerk,  and  the  latter  caused  the  sure- 
ties to  make  affidavit  in  detail  as  to  their  sufficiency,  with 
which  he  was  satisfied,  and  an  action  was  afterwards  brought 
Sfainst  the  sheriff  for  taking  insufficient  sureties,  it  was  con- 
sidered that  the  jury  mi^ht  properly  find  that  the  inquiry  made 
did  not  excuse  the  sheriff  (A).  The  sheriff  is,  it  seems,  liable 
in  this  respect,  if  one  of  the  sureties  was  insufficient  (t).  The 
snreties  themselves  may  be  witnesses  to  prove  whether  they 
were  sufficient  or  not  (k).  The  sheriff  is  liable  only  to  the 
extent  to  which  the  sureties  themselves  are  liable  (I);  and 
this  is  the  limit,  although  a  greater  loss  is  confessed  on  the 
pleadings  (t»). 


{f^  R.  V.  L£VfU,  2  T.  R.  619:  TwdU  y,  (/)  Sutton  t.  Watte,  8  Moore,  S8. 

Ohine,  WUks.  3/5.  Uc)  Je^by  t.  Battard,  4  A.  fr  £.  823; 

^  R, v.  Jjemit^9T.R,6l7:  Tntammm  6  Nev.  £  M.  303,  5.  C 

▼.  OiUart,  1  N.  R.  29S;  1  Saund.  195;  2  (A)  J^ffSsr^  t.  Bastard,  4  A.  Ac  E.  883. 

IfiiL  MO.    In  Pierraau  v.  Beran,  5  B.  &  (l|  Seottr,  WaUhman,3StMrk.  168.  But 

C  9*.  an  action  waa  held  to  Ik  af^ainst  he  la  not  bound  to  take  more  than  one 

dtt  AecUr  Cor  loaiog  the  bond.  pMge  on  a  replevin  for  distraining  cattle 

(c)  AMcar  ▼.  Puttamm,  16  Vin.  Ab.  399.  aamage  /txuant,    (Hudcer  t.  Cordon,  1  C. 

m  ruivmu  V.  Btvan,  5  B.  ft  C  884.  &  M.58). 


SeelBrovD,C.  C497.  (k)   1  Saund.  195  g.  (n.):  Hindlo  t. 

m  Bmeko'  r.  Gordon,  1  C.  ft  M.  56;  Bladet,  5  Taunt  825;  f  Marth.  87,  S,  C, 

3  TifTV.  107,  &  C.  (f)  Eoam  t.  Brandtr,  8  H.  Bla.  S47: 

(<?  Bkkardg  v.  Jetam,  1  W.  BL  1280.  Baker  v.  Gmrratt,  3  Bing.  59;  10  Moore, 

tA  Hfcadfe  T.  Bladm,  I  Maxsh.  27t  5  384»  8.  C:  Pout  ▼.  Goodluek,  8  Bing., 


Tant  285«  8.C.  N.  S.,  880:  OTerrulIng  Yea  v.  LetkbrUgo, 

t^  J^brw  ▼.  Ba$tari,  4  A.  &  E.  823:    4T.  11.433.  As  to  the  extent  of  the  UaU- 


V.  WaUkman,  3  Stark.  168 :  1  PbU.    lity  of  the  sureties,  see  ant;  1006. 
K«.  4&   And  aee  OtcUlim  ▼.  SeAo^r,  6       (m)  J^ffhrv  ▼.  Battardt  4  A.  ft  E.  8831 
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1008  Replevin^ 

paat  nr.        Taking  an  aasi^ment  of  the  replevin-bond  is  not  a  waiver  of 
• your  remedy  against  the  sherifiF;  and,  therefore,  if,  after  pro- 
ceeding acainst  the  pledges,  you  find  them  insafficient,  yon 
may  still  bring  your  action  against  the  sheriff  for  taking  insuf- 
ficient pledges  (ft). 


(n\  1  Ssund.  IM  &    And  see  BoXatr  ▼.  Garrett^  3  Blag.  Xi  10  Moore.  394,  &  C 
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CHAPTER  III. 

BCmn  FACULS. 


Sbct.  I.  WTUa,  and  in  what  Caui  reguuite^  1009  to  1023. 
2.  Prooe€din§g  upom,  1O24<0 1033* 


•  1. 

What  J  and  m  wkat  Cases  requmUf  S^c. 

A  9CIBB  f  Acus  18  a  judicial  writ,  founded  upon  some  record,    c«ap.  m. 

80^  T«qiiiri]ig  the  person  against  whom  it  is  Drought  to  shew  what. 

eoBA  whj  tne  party  bringing  it  should  not  have  advantage  of 

99^  record,  or  (ae  in  the  case  of  a  scire  facias  to  repeal  lettera- 

Pitatt)  whj  the  record  should  not  be  annulled  and  vacated. 

It  k,  Dowerer,  considered  in  law  as  an  action,  and  in  the  nature 

^  A  ittw  <»iginal  (a)  >  ^^^9  when  brought  to  repeal  letters- 

piteot)  may  in  fiftct  be  an  original  writ,  returnable  in  Chan- 

^7  (^),  or  a  judicial  writ  returnable  in  the  superior  court  (c)« 

^  sdrt  facias  against  bail  on  their  recognisance,  against 

p|e^  in  replevin,  to  repeal  letters-patenty  or  the  like,  is  in 

^tUo^ether  an  oriffinal  pr^eeeiing ;  but,  when  brou^t  to 

imre  ft  judgment  after  a  year  and  a  day,  or  upon  the  death, 

Ottoiage,  or  bankruptcy,  &c.,  of  parties,  or  when  broueht  on 

ft  jpdpMnt  in  debt  on  bon^  or  on  a  judgment  fuanao  &c., 

^^mt  an  executor,  it  is  a  continuation  of  the  original  ae- 

^(^.  though  not|  perbaj^  merely  so,  for  it  creates  a  new 

PS^  (iu   In  some  cases  it  b  merel jr  an  interlocutory  proceed- 

%  and  in  the  nature  of  process,  as  m  the  case  of  a  scire  facias 

^^  f3DtetUionem  non^  and  scire  facias  md  audiendum  errortSf 

^^  ^u«e  writs  were  in  force ;  sometimes  a  proceeding  after 

l^y^n  has  terminated,  as  in  the  case  of  sctre  facias  guars 

''■'■Mmicm  Mon,  and  scire  facias  ad  rehdbendam  terram.     It 

^'^iBs  doubtful  whether  a  scire  facias  will  lie  upon  an  interlo- 


YS\^  ^ at  Winter  r.  Knkikmmm,       (e)3[1.4»«,». 

^bl*:  ViMMr  ▼.&«».  lU.  207.  tf)  Sw  Kmrnutoi-t  </  Weight  t.  Nrntt,  1 


52*  >*r,  ttd  Dot  by  mfamtttkm  of 
*^mjiL>Cm,  ▼.  Sewa,  4  M.  &  W. 
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1010  Scire  FaciaSy  when  necessary,  <^c. 

Part  rir.    cutoT}^  judgment  to  revive  it,  after  it  has  been  signed  a  year 

and  a  day  (/). 

Limiuuonof,  A  sctre/acios,  beinc^  founded  on  matter  of  record,  was  not 
by  statute  ^tijin  ti^g  Statute  of  Limitations,  21  Jac.  1,  c.  16,  s.  3.  But 
now,  by  the  Law  Amendment  Act,  3Sf  4  ^F.  4,  c.  42,  s.  3,  a 
scire /aci(u,  upon  a  recognisance,  is  included  in  the  limitation 
of  actions  therein  prescribed:  viz.  ten  years  after  the  then 
session  of  parliament,  or  twenty  years  after  the  cause  of  action 
or  suit,  but  not  after.  And  the  effect  of  the  3  <^  4  JV,  4,  e.  27, 
#.  40,  upon  the  proceeding  by  scire  facias  on  a  juagment,  appears 
to  be,  that  no  scire  facias  can  be  sued  out  to  revive  a  judg- 
ment, unless  within  twenty  years  next  after  a  present  right 
to  receive  the  sum  due  on  the  judgment  shall  have  accrued  to 
some  person  capable  of  giving  a  discharge  for  or  release  of  the 
same,  unless  in  the  meantime  some  part  of  the  principal 
money,  or  some  interest  thereon,  shall  have  been  paid,  or 
some  acknowledgment  of  the  rignt  thereto  shall  have  been 
given  in  writing  signed  by  the  person  by  whom  the  same 
shall  be  payable,  or  nis  agent,  to  the  person  entitled  thereto, 
or  his  agent;  and  that  even  in  such  case  no  such  proceed- 
ing shall  be  brought  but  within  twenty  years  after  such  pay- 
ment or  acknowledgment,  or  the  last  of  such  payments  or 
acknowledgments,  if  more  than  one  was  ^ven.  But  it  would 
seem  that  this  section  does  not  apply  to  judgments  on  which 
a  scire  facias  has  been  sued  out,  and  judgment  obtained  thereon 
within  twenty  years ;  and  if  the  statute  were  pleaded  to  a 
scire  facias  to  revive  such  a  judgment,  it  seems,  from  analogy 
to  the  cases  decided  on  the  Statute  of  Limitations,  that  the 
intermediate  scire  facias  and  judgment  thereon  might  be 
replied. 
Wiirof  error  It  seems  that  a  writ  of  error  does  not  prevent  the  plaintiff 
"^  ^  from  proceeding  by  scire  facias  on  a  judgment  (g)  ;  and  it  has 
been  expressly  decided,  that,  on  a  scire  jacias  to  revive  a  judg- 
ment against  an  executor,  it  is  not  a  good  plea  that  a  writ  of 
error  is  pending  (h), 
DefenfUnt  The  defendant  cannot  be  held  to  bail  on  a  scire  facias;  for 
S"iSSi  to.**"  the  1  (^  2  Vict.  c.  110,  *.  3,  does  not  apply  to  such  a  case  (i). 
Is  within  R.  -A.  scirefacios  is  within  the  rules  of  H.  T,y  4  TV,  4,  when  it  is 
H.  T.,4W.4.a  continuation  of  the  original  action,  and  that  action  was 

within  those  rules  (k). 
In  whatcas«  It  is  a  general  rule,  that,  where  a  person,  who  is  not  a  party 
J^J^Jj*  ^"•"  to  a  judgment  or  recognisance,  derives  a  benefit  by,  or  becomes 
chai^geable  to  the  execution,  there  must  be  a  scire  facias  to 
make  him  a  party  to  the  judgment  or  reco^sance  (J)»  In  a 
case  coming  within  this  rule,  where  the  plamtiff  proceeded  by 
suggestion  instead  of  scire  facias,  and  a  writ  of  error  was 
brought,  which  prayed  tliat  the  judgment  and  award  of 


(/)  Bmn  T.  Cmtwood,  6  Scott,  801.  (Xr)  CtOhu  t.  Bemmmi,  5  DowL  TOO. 

ir)  Thumaa  v.  WiUiamtt  3  Dowl.  6ft5.  VI)  S  Saund.  6  n.  1:  Pemwr  ▼.  flrae«» , 

(A)  Smfook  ▼.  Mattodi,  ff  A.  &  E.  239.  1  Salk.  319;  1  L.  Raym.  Mfiw    See  patU 

See  Tidd,   9th  ed..  A30t   Com.   Dig.,  Pt.  4,  Ch.  3.  ai  to  ac4  >b.  being  xytcmmf 

Pleader  (3  L.  10) ;  Bac.  Abr.,  Supenedeas  before  itsulng  execuUoo  against  xBcmbent 

(D.  6) :  Sampmm  v.  firocim,  3  T.  R.  643.  of  a  publle  oompanT,  upon  a  JudgBteot 

(«}  AmmU  V.  Vimtmer,  6  Scott«  N.  R.,  obtained  ivainst  their  public  olBcet. 
003}  1  Dowl.  ft  L.  18f  &  C 
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exeoition  might  be  reversed,  &c.,  the  Court  reversed  the    crap.th. 

judgment  as  to  the  award  of  the  execution,  affirming  the 

nst  («). 

The  cases  in  which  a  scire  facias  is  necessary  shall  he  con- 
sidered under  the  following  heads : — 

1.  Scire  Facias,   to  revive  a  Judgment  qfler  a    Vear  and  a 

Dcy— 1011. 

2. ,  upon  the  Death  o/PtfWi>t— 1013. 

3. ,  upom  the  Marriage  t/ Feme  Plaini^for  Dtfend^ 

aiii— 1019. 

4. ,  iqton  the  Banhruptey,  ifc.  of  Pariies—lOlO, 

5.  —  ,  on  a  Judgment  quando  Sfe.f  againet  an  Exe- 

eulor-~\Q2\. 
6. ,  in  other  Cciw— 1022. 

1.  Scire  Facias  to  revive  Judgment  after  a  Year  and  a  Day, 

When  a  year  and  a  day  have  elapsed  after  judgment  signed,  i.  To  rerWe  » 
^thout  execution  being  sued  out  upon  it,  the  law  presumes  ^JjJiS?^^ 
thit  the  judgment  has  been  satisfied,  or  that  the  plaintiff  has  and  a  day. 
lekased  the  execution ;  and  therefore  it  is  that  a  scire  facias  Wben 
i«  reonired  in  such  a  case,  in  order  to  give  an  opportunity  to  ■^• 
the  defendant  to  shew  that  the  judgment  has  been  already 
stisfied,  or  other  cause,  if  he  can,  why  execution  should  not 
iame  against  him  (n).  And  so  strict  is  the  rule  in  this  respect, 
that  a  pbdntifT  cannot  sue  out  a  ca,  sa.  after  the  vear,  even  for 
the  pnrpoee  of  proceeding  against  the  bail,  without  first  re- 
▼inng  tne  judgment  against  the  principal  by  scire  facias  (o). 
At  common  law,  a  judgment  in  a  personal  action  could  not  be 
RriTed,  after  a  year  and  a  day,  by  scire  facias^  but  the  only 
Ttmedy  the  plaintiff  had  was  to  bring  an  action  of  debt  on  the 
judgment  (p).      In  real  (^)  and  mixed  actions  (r),  it  was 
otherwise.    By  stat.  Westm.  2,  (13  Ed,  1),  c.  46,  however,  all 
i&atters  inroUed,  to  which  the  Court  can  give  effect,  shall  have 
such  force,  that  it  shall  no  longer  be  necessary  to  implead  upon 
them ;  but  if  the  plaintiff  come  into  the  court  within  a  year, 
he  ^11  have  execution  forthwith ;  or  if  he  come  after  the 
year,  a  tdre  facias  shall  issue  to  warn  the  defendant  to  appear 
<Bd  shew  cause  why  the  said  matters  inrolled  should  not  be 
executed ;  and  if  he  shew  no  cause,  or  if  he  do  not  appear,  then 
the  sheriff  shall  be  commanded  to  cause  the  said  matter  in- 
lolled  to  be  executed.    This  statute  extends  to  judgments  in 


M  Bm^HW  v.  Bo*anqHet,  IS  Ad.  ft  E.  (o)  ChotmonOeley  v.  Beatow^  S  L.  Raym. 

ni;  t  G.  &  D.334»  8.  C.    And  see  po»t,  1096:  Chotmlep  ▼.  Feat,  0  Mod.  304. 

ItiL  ip)  2  Inst.  469;  Co.  Litt.  S90.  b, 

A)  i  Inst  470;  S  Bae.  Abr.,  Execution,  \g}  2  but.  470:  Booth  t.  Booth,  6  Mod. 

"•  Uaiwce«Mry{nthecajeofaii0l^,  S8S. 

*>  B  other  cases:  Putkutd  t.  ffewman,  6  (r)  WUhenv,  Harris,  1  Ralk.  258;  2Id. 

)<•  4  Sd.  179:  Segmour  v.  OreenvUl,  600;  7  Mod.  64:  2  L.  Raym.  806.  S.  C* 

CmK  983:  Qtoke  ▼.  Btthvr$e,  2  Show.  Proctor  t.  Johnmm,  1  L.  Raym.  609. 
St;  Conb.  333;  Cllft.  8/4,  883. 
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ejectment  {sYy  and,  indeed,  from  the  general  maimer  in  which 
it  is  wordea,  it  would  seem  to  include  judgments  in  eveiy 
species  of  action,  real,  personal,  and  mixed.  It  seems  doubt- 
ful whether  it  extends  to  interlocutory  judgments  (<)•  The 
year  mentioned  in  the  statute  must  be  computed  mm  the 
time  of  the  signing  of  the  judgment  (ti),  and  by  (^endar  months, 
and  not  by  terms  {x). 
Not  necetury     A  scire  fados  is  not  necessary  to  revive  a  judgment  for  the 

for  Queeo.       Q^^gn  q^\ 

Nor  where  Also,  it  the  plainti£F  has  been  prevented  from  suinff  out  exe- 
piaintiflTun.  cutlou  by  a  writ  of  error  (z)y  or  ii^nnotion  (a),  or  by  having 
Smitioa*^  a  judgment  with  a  cesset  executio  for  a  certam  time  (6),  or  by 
within  the  agreement  (c),  the  year  and  a  day  do  not  b^n  to  run  until 
the  writ  of  error  is  determined,  the  injunction  dissolved,  or  the 
time  for  which  the  execution  was  stayed  has  elapsed. 

And  it  has  even  been  determined,  that  if  a  writ  of  error  be 
brought  after  the  year,  and  the  judgment  be  affirmed  {d\  or 
the  plaintiff  be  nonsuit,  or  the  writ  of  error  be  discontinuea(e), 
the  party  may  sue  out  execution,  without  a  scire  f<tci€Uy  at  any 
time  within  a  year  and  a  day  from  such  determination  of  the 
writ  of  error ;  because  the  other  party,  by  bringing  error,  has 
revived  the  judgment. 

Also,  it  is  not  necessary,  before  issuing  execution  on  a  judg- 
ment more  than  a  year  old,  to  sue  out  a  scire  fadaty  if  the  £- 
fendant  has  agreed  to  dispense  with  the  necessity  for  ao  doing; 
tJid  an  agreement  to  this  effect  isfreooently  inserted  in  cogno- 
vits and  warrants  of  attorney  (/).  A  parol  agreement  is  suf- 
ficient (^). 

If  a  writ  of  execution  is  sued  out  within  the  year,  it  may  be 
executed  at  any  time  after  its  date  before  the  return-day,  even 
after  the  expiration  of  the  year ;  and,  if  returnable  immediately 
after  execution,  it  will  continue  in  force  until  executed,  with- 
out being  returned  and  filed  within  the  year  ;  and  if  it  be  not 
execute^  so  as  to  give  the  party  obtaining  the  judgment  the 
full  benefit  of  it,  other  writs  of  execution  may  be  sued  out 
after  the  year,  luid  this  without  first  returning  and  filing  the 
first  writ  (h).  But  it  is  no  objection  to  a  scire  facias^  that  a 
fl,  fa,  has  israed  within  a  year  after  the  judgment  was  entered 


Nor 


with. 


Nor  where 
execution 
issued  with 
in  a  yeir. 


(•)  WHkenv.HmrU,»upm:  Umd^ekitt 
V.  Dtvemut  8  SAund.  78  e  See  per  Bm^- 
Itif,  J.,  in  Pmtkmd  t.  ffowman,  6  M .  & 
Set.  181.  It  liMon  n  Judnaent  Mntnst 
the  OMual  e)ector.  Doe  Ramtbot&m  t. 
Am.  8  DowL.  N.  S.,  flEW. 

(f)  Bmmt.  Oiwrtwnnff,  SScoCt^On.  The 
C^ourt  refused  to  deckle  the  question  on 
OMtion,  S,  C 

(«)  Ww^MM  V.  Omr>  Banet,  197*  ^m 
fhe  forms  of  writ  to  revive  a  Judgment, 
Chit.  Forms,  444, 445. 

(M)  Winter  t.  LigtOboumd,  1  Str.  301. 
f)  ilnon.»8Salk.e03:  Burr  x.  Attufood, 

(2)  StaiiLiTl;  5  Co.  88:  Bo.Atar.8a9: 
Winter  v.  Ugkttttmmi,  1  Str.  801:  Booth 
T.  Booth,  6  Mod.  888:  I  Solk, 382,  &  C: 
Adanu  v.  Smnget  3  Id.  3S1. 

(a)  Michel  t.  Om,  8  Btur.  880.  And 
•ee  Tidd«9th  ed..  llOfi:  Fowie  v.  Pmvio,  6 
Moore,  517.  But  see  Winter  ▼.  Light- 
bound,  1  Str.  901 :  Booth  v.  Booth,  I  ^lik. 


.1? 


388:  3  P.  Wra«.  36:  Bac  Abe.  ScLFa.,  C. 

(6)  meeoefuv.  Kemp,  5  Nev.  &  M.  113; 

3  A.  &  £.  876.  8.  C. :  DMbn  v.  Brown,  8 

Mod.  14:  Booth  II,  Booth,  Id. aa»:  WOb^e 

V.  Harria,  eupret:  BeOoet  r.  HamtAed,  1 

Ro.  Ren.  104;  Tidd.  fthed..  1184. 

(c)  Uiaeoeke  ▼.  JTsny,  3  Ad.  dc  £.  €16: 
MorrU  v.  Jonee,  8  B.  &  Crw.  848;  3 
D.  ft  Ry.  803,  8L  C    Ante,  US,  gf  A, 

id)  Ro.  Afar.  800.  And  eae  jriA  t. 
Wieeman,  Palm.  440;  Latch.  1S8,  S.  C 

(«)  Belkuie  v.  Ham^^frd,  C.  Jac.  384. 
And  see  1  Ro.  Rep.  104,  &  C:  Dennie  t. 
Drake,  Lane,  80:  Hoteari  t.  Pitt,  1  Show. 
408,403. 

{/)  Set«n<»,846,87i.  Andsaa  Urn'mat 
V.  Johnson,  3  D.  ft  L.  38;  14  SI.  ds  W.. 

s.a 

Uf)  Morgan  v.  Bmgoee,  1  DowL.  N.  B., 

8fia 

{h)  Vol.  1,  p.  488.  AndaeeAwiftlia*^. 
T.  Odghiauent  8  D.  ft  L.  854. 
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■p,  x>  that  the  plaintiff  mtifht  faare  had  execution  by  con-    CHir.  hi. 
tianiii^it  without  a  *nn<./ae^(i). 

A]t»,  no  tare  fadat   '\%   uecaaa&ry  to  revive   a  jtidB;inent  NoiaBjud(. 
Kiinrt  an  iiwolvent,  on  the  wanrant  of  attorney  given  befors  ^"'vtot't' 
■ajgdicalioa,  under  the  1^2  Viel.e,  110,  i,  8T,  and  execution  \\.ii,\.si. 
mtj  it  ail  tiinea  be  iasned  thetmn  by  order  of  the  insolvent 

Exeention  med  ont  vithont  a  teirefatxai  after  the  year  and  p.^.«fi, 
(diy,  ti  Toidable,  but  not  void  (i),  and  maybe  set  aside  at  "^'^j'*'' 
uj  tioK  {f)  wHhtn  twenty  years,  upon  applkation  to  the  J^^^^.    ^ 
t^j  ™. .  ...4~.  i.-\     The  omiMion  to  eue  out  a  leire/aeieu, 
a  ground  of  error  (n). 


2.  Scire  Facia^  upon  tke  Death  ofParlit*  (o). 

<M  Dflh  €f  tolt   PUamtif  itr   i  Hit  Hi*  iihuttn  inltrloeilori 

D^emdaat  tfitr  final  Jitdg.  mA pud  J^foutit,  1017. 

an'  otf  brfore  Brtrntion,  Oa   Dtal\   ^    one   iff  tttral 

IDIS.  Plaimtifi  or  DrfiiimtU,^w 

TV  liit  Itlmtat   Vtrdict  and  Judgmt^,  lOlV. 
inifmtm,  lOlS.                            I 

DMhofwoU  PUiiitti^  or  Dtfendant  after  final  Judgntttt  and  %  son  tK\»t. 
t^  EacmHoit.J—li  the  pbuntiff  die  after  final  judgment,  ^^if" 
hi  necnt^n  ftc  mnat  me  out  a  Mire  /aeitu  against  the  de-  tudimiDt  uui 
fadut,  before  they  can  have  exKutJon ;  or,  if  the  defendant  J^"***"' 
&  after  final  judgment,  anirefitdai  mnstbesuedontaninat 
kk  executors,  or  against  hi«  heir  and  terTetenant«(^].     But  If 
th*  plaintiff  die  nfUr  tfl.fa.  med  ont,  inaamnch  aa  the  sheriff 
daivta  anthoritv  from  tbe  writ,  it  may  be  executed  notwith- 
teidint,  and  tne  executor  or  admiuuttstor  shall  hare  th« 
MuyfjJ ;  or  if  the  plaintilF  appcnnted  no  executor,  or  adtnini- 
Aratian  te  not  gnnlcd,  the  money  mnst   be  brought   into 
BMut,  and  them  be  deported,  nntil  &c.  (r)    So,  if  tbe  defend- 
nt  fie  after  the  judgment,  we  have  aeen  that  a  writ  of  execu- 
tun  mav,  in  oome  caaea,  be  sued  ont  against  bis  goods  in  tha 
Inadi  of  his  executor,  without  a  leire  /aeiai,  pruvided  such 
writ  of  execution  bear  telle  before  his  death  (().     So,  if  he  die 
tn  tfi.  fa.  sned  out,  hot  before  it  haa  been  executed,  then) 
■•  OS  neeean^  for  a  teirtfaeiaM,  but  the  writ  mar  be  executed 
i^OB  the  defendant's  goonla  In  the  hands  of  nia  executor. 


1014 


Scire  Facias — upon  the  Death  of  Parties, 


Part  hi.    &c.  {t)    If  a  judgment  be  revived  by  scire  facias^  and  the  de- 
fendant die  before  execution,  a  new  scire  facias  must  be  issued 
against  his  executors  &c.,  before  the  plamtiff  can  execute  the 
judgment  (u). 
By  and  The  scire  focias  must  be  brought  by  or  against  the  person 

to*telLuoi™  ^^  persons  who  represent  the  deceased.    If  the  plaintiff  in  a 
Against  peri    personal  action  die,  the  scire  facias  must  be  brought  by  his 
flonai  repre<     executor  or  administrator ;  in  a  real  action  by  his  heir  (a).  In 
sentative.       ^  mixed  action,  it  is  said,  if  the  lands  to  be  recovered  be 
fee-simple,  the  heir  and  executor  shall  join  in  the  scire  facias^ 
and  the  heir  have  execution  as  to  the  lands,  and  the  executor 
execution  as  to  the  damages  (y).    On  the  death  of  a  plaintiff, 
the  scire  facias  may  be  in  the  names  of  all  the  executors, 
though  one  only  has  proved  the  will(2r).     If  the  defendant 
die,  tne  scire  facias  must  be  brought  against  his  executor,  or 
hb  heir  and  terretenants,  as  shall  be  mentioned  presently. 
Against  re-         A  Scire  facias  may  be  sued  out  by  or  against  tne  executor  of 
SnSwMnta-  ""^  executor  who  has  proved  the  will ;  but  not  by  or  against  ths 
cive/  administrator  of  an  executor,  or  the  executor  or  administrator 

of  an  administrator,  because  they  do  not  represent  the  de- 
ceased (d).  In  these  latter  cases,  administration  de  bonis  turn 
must  be  sued  out,  and  then  the  administrator  de  bonis  non 
may,  by  17  C,  2,  c.  8,  s.  2,  sue  out  a  scire  faciaSy  and  have 
execution  of  the  judgment ;  or  he  may  perfect  an  execution 
already  begun  {b).  This  statute,  however,  does  not  extend 
to  allow  an  administrator  de  bonis  non  to  proceed  upon  a 
judgment  in  scire  facias  (quod  hcibeat  executionem)  already 
obtained  by  the  executor  in  his  lifetime,  but  he  must  sue  out 
a  scire  facias  to  revive  the  original  judgment  {c) ;  nor  does  it 
extend  to  judgments  by  default,  but  to  judgments  after 
verdict  only  {b).  Also,  if  a  judgment  be  recovered  agaUuit 
an  executor  who  dies  intestate,  it  may  be  revived  as  gainst 
the  administrator  de  bonis  non,  at  common  law,  and  execution 
had  upon  the  judgment  {d), 
Byadmini-  If  an  administrator  durante  minori  estate  brii^  an  action, 
JJJ[^!J*5^'*  and  recover,  and  the  executor  then  come  of  age,  the  latter 
may  have  a  scire  facias  upon  the  judgment  (c). 

If  the  personal  representative  of  the  deceased  be  ^feme  coverty 
her  husband  must  be  made  a  part}*^  to  the  scire  facias  (f). 
But  if  the  personal  representative  be  a  bankrupt,  he  may  not- 
withstanding proceed  or  be  proceeded  against  by  scire  facias;  for 
his  bankruptcy  does  not  affect  his  i-epresentative  character  (/). 
If  nihil  be  returned  to  a  scire  facias  against  the  executor, 
the  plaintiff  may  have  a  scire  facias  against  the  heir  and  terre- 
tenants  (^),  in  order  to  have  execution  of  any  lands  of  which 


Where  per- 
sooalrepre- 
aentative 
tone  covert 
Sx. 


Against  heir 
and  terre- 
tenants. 


(0  6  Bac.  Abr.,  Sci.  Fa.,  C.  1.  Ante, 
Vol.  I.  p.  548. 

(M)  Hardisty  ▼.  Bony,  2  Salk.  598. 

(r)  6  Bac.  Abr..  Scl.  Fa.,  C.  5. 

<jr)  19  E.  4,  5  b;  43  E.  3,  2;  Ro.  Abr. 
889. 

(e)  Scoit  V.  BrUtnt,  6  Nev.  Ac  M.  381 ;  2 
H.  ic  W.  64,  S.  C. 

(a)  5  Co.  9  b. 

{b)  aerk  V.  nntherg,  1  Salk.  .'»3;  2  L. 
Rayra.  1072;  G  Mod.  290;  11  Id.  34,  S.  C. 

(c)  Treviban  v.  Lawrettce.  2  L.  Raym. 
10491 

Id)  2  Saund.  7^  o:  Snape  v.  Korf^ate, 
Cm.  Car.  107;  1  Ro.  Abr.  890,  T.  i>l.  3: 


Norgater.  Snape,  W.  Jon.  214. 

(e)  Ra  Abr.  8H8;  Beanumd  v.  Ijo«^, 
Cro.  Car.  227;  2  BrownL  83;  Godb.  104: 
Uatton  V.  Maacal,  1  Lev.  181.  See  forms 
of  teire  fitcUia  for  or  against  an  executor. 
&c.,  to  revive  a  J adgmcnt  obtained  by  or 
against  the  testator.  &c..  Chit.  Forms, 
495, 461;  Co.  Ent.  617  a,  618  b;  Lit  Ent. 
638  to  659.  And  see  Marfiwtv.  Chieert,  I 
Str.  C31 ;  2  L.  Raym.  1395,  S.  C. 

(/)  9  Saund.  72  o. 

Ig)  By  terretenants  here  is  meant  the 
owners  of  the  fee.  (2  Saund.  9  a,  n.  S: 
DrathtoaUe  v.  Skinner,  5U.AW.  320). 
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the  defeiuknt  waa  seised  at  the  time  of  or  after  the  judg-    Chap,  ht. 
ment  (i) ;  but  it  is  said  that,  in  the  case  of  a  judgment  against 
OM  defendant,  the  eeire  facias  will  not  lie  against  the  heir  and 
terretenants,  unlees  nihil  have  first  heen  returned  to  a  8cir€ 
facias  against  the  personal  representatives  of  the  deceased  (t). 
It  is  usual  to  join  tne  heir  ana  terretenants  in  the  writ  (k).  It 
nay,  however,  be  sued  out  against  the  heir  alone,  without 
atmiog  the  terretenants ;  but  it  seems  that  it  cannot  be  sued 
oQt  sgainst  the  terretenants  alone,  without  the  heir,  unless     . 
the  hiter  has  been  already  summoned,  or  it  be  returned  that 
then  is  no  heir,  or  that  he  has  no  lands ;  for  he  may  have  a 
idease  or  some  other  matter  to  plead  in  bar  of  execution  (I), 
If  brou^t  against  both,  and  it  be  returned  that  the  heir  nas 
m  landb,  it  is  said  the  writ  may  proceed  against  the  terre- 
teuats  without  him  (m).    The  wnt  may  be  against  the  te- 
iiets  either  generally  or  by  name  (n).    Tne  former,  however, 
is  preferable ;  for  if  the  plaintiff  undertake  to  name  them,  and 
^  not  name  them  all,  those  named  may  plead  in  abate- 
ment (o).    After  a  scire  faciae  against  the  neir  and  terre- 
ieniots,  the  plaintiff,  previous  to  the  1  ^  2  Vict,  c  110,  could 
ha?e  had  execution  only  of  a  moiety  of  the  lands  of  the  de- 
ibdaDt  in  the  hands  of  the  heir  or  terretenants,  by  elegit, 
m  the  same  manner  as  if  the  defendant  were  living  M ; 
ilthongh  the  heir  had  pleaded  a  false  plea(^),  which,  in 
tctioQs  against  an  heir  on  the  bond  of  his  ancestor,  would  have 
the  effect  of  charging  the  defendant  in  the  same  manner  as  if 
the  aetion  were  for  his  own  debt  (r).  But,  by  the  11th  section 
of  that  statute,  (ante^  Vol  1,  p.  600),  the  effect  of  the  elegit 
(except  in  certain  cases  already  noticed,  asaffainst  purchasers, 
mor^^eees,  and  creditors)  has  been  extended  so  as  to  give  the 
pbinUff  execution  of  all  such  lands,  tenements,  rectories,  tithes, 
leota,  and  hereditaments,  including  such  lands  and  heredita- 
ments of  copyhold  or  customary  tenure,  as  the  debtor,  or  any 
poson  in  trust  for  him,  shall  have  been  seised  or  possessed  of 
st  the  time  of  entering  up  the  judgment,  or  at  any  time  after- 
vnds,  or  over  which  such  person  wall,  at  the  time  of  entering 
np  such  judgment,  or  at  any  time  afterwards,  have  any  dis- 
posing power  which  he  might,  without  the  assent  of  any  other 
pason,  exercise  for  his  own  benefit. 

Death  of  sole  Plaintiff  or  Defendant  between  Verdict  and^^^^^ 
JvdgmeHt.]^By  the  common  law,  if  any  one  of  the  parties  died  SajSd? 
before  final  jud^ent,  the  suit  abated  («).    But  by  stat.  17  ^^^^ 
^•2,  e.  8,  «.  1,  m  all  actions,  personal,  real,  or  mixed,  the 
vsath  of  either  party  between  verdict  and  judgment  sheJl  not 
he  alleged  for  error,  so  as  such  judgment  be  entered  withiu 

*)  SSond.  7»  n.  (4);  7«o,  p.  L.  Raym.  069.  &  C 

mptmm    T.    TmreUntmtM  «f  HaS,       (o)  fi«r«t/bniT. Cote, Comb. 982:  Adanu 

*«lwM7i  Et^wr.  nmtim,  do.  Car.  t.  Temtenant*  of  Savage,  I  Salk.  40|  9 

^^^^J^'  *•  ^  I<t  679,  eOli  6  Mod.  134.  189.  286.  &  C: 

^)P.N.B.U7a:SirC.H«Q(rion'«<»w.  HoOmd  t.  Lae.  I  Ra  Rep.  07. 
«fc  EL  IKS:  Bifna  v.  Tammtm,  nmm:       {p)  2  Saund.  7  n. 
2^  V- TtvrMMMte  qr  Mali,  2  Salk.       (q)  Bouryer  t.  JMreff,  W.Jon.  87,  88: 

m  La  Alt  S84,a8&  BnwUin  v.  MUtbank,  Carth.  93i  Comb. 

.  ?  «  Bm.  Abi.,  Sd.  Pa..  C.  5{  27  H.  162,  S.  C. 

«izii  ^^  S4St  S  Co.  13  a:  Eifret  t.  (r)  See  the  forms  ar«etr0>/belat  frc.  againit 

ilr^S'S^  ^^'  295, 318,  heir  and  terretenants.  Chit.  Forms,  483. 

{•)F^B.»7«.  (•)  See  Saund.  721. 

t«>  FnKtar  ▼.  Jdmmm,  S  Salk.  600;  1 

k3 
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partiu.    two  terms  after  such  verdict  («).    It  would  seem^tbat  the  is 
tention  of  the  statute  was  to  make  a  rerdict,  obtained  against 
party  who  dies  befoce  judgment  is  signed,  equinJent  to 
judgment  entered  up  dnrii^  the  lifetime  of  such  party,  ^ 
Tided  it  be  entered  up  as  i£ove  Qr).    The  statute  extends  t 
all  personal  actions,  notwithstanoing  the  cause  of  action  ooui 
not  have  surviyed  to  the  representatires  of  the  deoeaaed,  as  k 
a  libel,  &c.  (y)    It  does  not  extend  to  a  nonsuit  (z). 
Before  utiset      Nor  is  the  death  of  either  party,  before  the  assiaee  or  sil 
or  fitting*,      t^g,^  remedied  by  this  statute  (a) ;  but  the  death  id  a  par^ 
after  the  assizes  began  (&),  or  aner  the  first  day  of  the  ait 
tings,  though  befove  the  trial  (c)  is,  for  the  asaiaes  or  sittiiigi 
are  but  one  day  in  law. 
When  enter.       It  is  not  necessary  that  the  judgment  should  be  actually  m 
^'  tared  upon  the  roll  ¥rithln  two  terms  afier  the  yerdict ;  if  i 

be  signed  within  that  time,  it  will  sufi&ce  (df). 
Leave  to  enter     The  Court  wiU  in  general  permit  a  iuajement  to  be  entend 
i^  ^"^       iMMic  i>ro  tunc,  where  the  sigmnff  of  it  has  been  delayed  by  Um 
act  of  the  Court.    Therefore,  if  a  party  die  after  special  vtf- 
dict,  or  after  a  medal  case  has  been  stated  for  the  opioMm  d 
the  Court,  or  aner  a  motion  in  arrest  of  jadgment,  or  &r  s 
new  trial,  or  after  a  demuner  set  down  for  aisiunent,  aai 
pending  the  time  taken  for  aigument,  or  whilst  tne  Court  0 
considering  of  their  judgment  the  Court  will  allow  vatSgrneBt 
to  be  entered  up  after  his  death  tmne  pro  ftme,  in  order  thsti 
party  may  not  oe  prejudiced  by  a  delay  arising  from  an  act  if 
the  Court  (e^.    Bat  if  the  judgment  was  not  entered  «p  hv 
reaaonof  the  laohesof  the  plaint!^  orthose  rc^ueaenting  him  {/h 
or  by  reason  of  a  proceeding  in  the  common  caoiee  of  law,  is 
hy  a  writ  of  error,  or  the  like  (a);  or  if  some  ]irejndioe  wooH 
arise  to  the  other  party,  to  wnich  he  could  not  otherwise  k 
subject  (A),  the  Court  will  not  allow  the  judgnaent  to  be » 
entered  up.    In  Act.  they  will  not  araat  bu<3i  kaye  in  ta^ 
case,  except  where  the  party  entitled  to  sign  jodgraoit  hk 
been  preyented  so  doing,  by  reason  of  an  unayoidabk  dek^ 
occasioned  by  an  act  of  the  Court  (^).    Thorofoce,  wime  t 
yerdict  was  found,  subject  to  a  special  case,  to  be  agreed  « 
between  the  parties,  but  it  was  not  set  down  for  trgameat 

(u)  See  PKmdr.  Kittg,  1  Wite.  194:  Qtpk^  (e)  Jaeobt  v.  J#lttieonl»  7  T. R.S1.  ^^ 

V.  i>qir,  4  Taunt  70S.    in  C%aii«cf  v.  CM.  rittlng  to  term  It  cooaidfcd  iu^m*^ 

mm,  4  B.  &  Ad.  «et  1  Ner.  a  M.  791.  of  theodMea.  {34kmmmr.  »«^,SDovl 

S.  C.  where  plaintifTs  attamics  fav«  "TT  "tr  'trn-rrrn  t  UumiUtn  I  Ft^  "^ 


,    gave   _.. .  . 

4«todanf»  attondet  their  own  under-  (<D  HeNe  v.  Bakmr,  I  Sid.  3S5:  WJ»^- 

talchw  a*  eteurky  Ibr  coMt;  tha  deand-  »Mry<t,Baraee.«Pi  »g— n<.71»  See 

ant  obtained  a  Terdict  and  dJed«  and  iMlw^Mi»^W»^a«B«.  1  Salk.lOL 

Jwtaaent  wai  entered  up  In  his  name  (0)  Ifite  v.  Btmgh.  D.  ^  L.  lOA:  I«»- 

witfiin  two  temu:  It  was  held  that  the  rtmm  ▼.  tbtdmrnil  T.  *  J.  8Bt  Q»^ 

attorney  for  such  deceased  party.  haTing  ▼.  D^ndm,  3  SieoCt.  N.  IC,  Jtf:  ^m^ 

a  claim  against  his  estate  hi  respect  of  the  ton  v.  H/wrtw>g,  6  Jur.  371.  B.  C^  pq 

costs,  mMkt  enforce  the  seeurity  to  satisfy  Pattmm,  J.:  Lawmi  ▼.  L«rrfJiA^> 

such  claim,  without  mrwobre  Jkda*  hav-  Scott,  93{  8  BiBg.  S8:  rmnshm  t.  ^f^ 

ingbeeoMiedoiitbythepetBOMliapre-  M.  a  W.  WUiBrtigm  rTimm,  1  M 

•«tf t^".  »  Scott.  404;  4  Wta^  N.  &.  IM.  9-^ 

KeMe,  M9:  Smmdtn  ▼.  JTOswivm.  W  aB.S.€.t  Mm  T.Q«iii,6T.«.l>«o* 

M.  a  W.  an;  3  D.  ft  L.,  40S, S.  C:  CW>  MataHti 

6a«»  ¥.  Fittir,  S  L.  Raym.  ISSa  (/) 

(r)  i^etoM»'V.GAAcH,SB.  ftAld.MS.  ig) 

{tS  DowbiggiH  T.  HanUon,  19  a  &  C.  035:  J 

4SdL  ^1^    ^k^^i^     ^kn^a^B 

to)  Te«4pr  T.  Horrig,  3  a  &  P.  S40.  M9:  Lsmmm^,  nMseajt.  1  Y  V'  ** 

>)  ^<*»^.  »  Salk.  8:  PfMMT  T.  ITiU,  (h)  Per  Cur.,  mSr7i^mak,i9tA 

9  L.  Raym.  141A:  .Inon.,  7  T.  R.  32  n.  ftL.106. 


•atil  4ft«  tbe  death  of  one  of  them,  Rgainft  whom  jodg-  ' 
mmt  WBt  nltuoatel;  giTen ;  tbe  Court  refiued  to  *Uow  ~ 
jn^mcnt  to  be  catered  miae  pro  Hmc,  at  the  uuUdcb  of  the 


HteMfol  mrtj,  u  tbe  delAj  in  Ktting  down  the  ■pecisl  <mm 
eooUnot  be  eonaidend  aa  that  of  the  Court(tV  So,  when 
ai  JMUhnwit  on  a  cognoTit  became  doe  after  ta"  death  of  ft 
Jtfadant,  the  Court  rafond  to  allow  jndnnent  to  be  entered 
■poatlieeagnoTitMMeprofMNeO).  Aiiaaa,whena  jadge'a 
Mcr  me  made  to  «tay  prcieeadinn  on  a  ootain  day  named 
b  tfae  order,  on  pajniant  of  debt  and  ccwta,  the  plaintiff 
htTiiu  fibectj  to  sign  jndnnent  in  caae  the  coate  were  unpaid ; 
tW  pUntifT  died  bOarti  Uie  daj  named.  Cokridge,  J.,  held, 
tbt  the  jodgment  conld  not  be  entered  mmc  pro  lim<:{t). 
Vt  htTe  aeeo,  ante,  FoL  1,  p.  4B8,  that,  by  the  rule  of  ff.  3% 
i  v.  1,  r.  3,  judgments  noct  be  entered  ap  of  the  day  c^  tbe 
■atth  and  year  when  signed,  and  shall  not  have  relation  to 
Mf  other  day,  with  a  proviao  eropowwing  the  Court  or  judM 
liitder  a  judgment  to  be  entered  up  mtmc  pro  tine;  via  Ine 
Comt  or  judge  may  still,  therefore,  a*  formerly,  order  the 
jrigwmt  to  be  entered  up  mime  pra  ttUK;  Wt  that  proviso 
fai  not  give  them  greater  powen  than  thay  had  before  (/). 
It  nqr  !>e  added,  tliat  the  power  of  the  Court  to  enter  judg- 
wat  Mtnepro  lurte  does  not  in  any  respect  depend  upon  stat. 
IT  C  ^  c  8 :  it  i>  a  power  at  cnmmon  law,  and  bj  the  ancient 
~  "  «  of  the  Court,  to  ^werent  an  nnjnit  pnnndiee  to  tbe 
by  the  delay  unavoidably  aririw  from  ue  aot  of  the 
rm.       «■_..».!..  -..J — ijj^  when  ""■ — '    '' 


CMit.    The  effect  of  tbe  judgment,  when  entered,  may  d^ 
t^  npon  the  atf^nte ;  tnit  the  power  to  enter  it  doei  not  (m). 

As  judgnumt  ia  entered  for  or  uunst  the  deceased  party,  Formotjudg- 
■  ifbc  were  living  (n).    But  tbon^^n  this  is  so,  it  must  t>e  re-  ""'• 
'in'  by  mre  faaa§  before  execution  can  be  sued  out  upon  ^'1^^'^, 
it(s).    It  may  be  so  revived  botii  against  the  personal  repre-  ^'•°°T>'' 
■■Mtives  (/i)  and  the  heir  and  lerretenants  (o).     As  the  M*ra 
^Mimnst  ptUBoe  the  judgment,  it  must  recite  it  as  if  it  had 
tsa  ottered  in  the  deccawd  party's  liCBtime(r);  and  be  in  the 
MM  form  aa  if  he  had  died  after  judgment  («). 

jU/adpncHC^— Byl£acammonlaw,a8wehavejttstseen,the  JJJJ^^ 
«>l  ibatrd,  if  either  of  the  partiea  died  before  final  judgtnemt.  Biwijulf- 
Bat  by  theses  TT.  3,  c.  II,  s.  6,  if  either  plaintiff  or  defend-  "^^ 
a^  in  actima  in  conrte  of  record,  die  after  interlocutory  and 


»,  11)14.     SM  the  fDRB,  Chit. 
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Paiit  nr,    before  final  judgment,  the  action  does  not  abate,  if  it  be  sucb 
a  one  as  might  originally  be  prosecuted  by  or  against  the  exe- 
cutor or  administrator  of  the  party  dying ;  but  the  plaintiff,  or 
bis  executors  or  administrators,  shall  nave  a  ^rtf/act(u  against 
the  defendant  or  his  executors  or  administrators,  to  shew  cause 
"why  damages  should  not  be  assessed  and  recovered  by  him  or 
them ;  and  upon  scire  feci  returned,  or  upon  nihil  returned 
and  eight  days  elapsed  from  its  return,  and  leaye  of  the  Court 
or  a  judge  obtained  (ti),  and  de&ult  made,  or  no  cause  shewn, 
a  writ  of  inquiry  shall  be  awarded,  executed,  and  returned, 
and  final  judgment  thereupon  given  (ir). 
Fonn  of  sci.        If  the  death  happen  before  the  writ  of  inquiry  is  executed, 
^  the  scii^  facias  should  be  for  the  defendant  or  his  executors  or 

administrators  to  shew  cause  whv  the  damages  should  not 
be  assessed  and  recovered  against  them  (y).  But  if  the  death 
happen  after  the  execution  of  a  writ  of  inquiry,  the  scire 
facias  should  be  to  shew  cause  why  the  damages  ass^sed  should 
not  be  adjudged  to  the  plaintiff,  or  his  executors  or  admini- 
strators ;  otherwise  it  wOl  be  quashed  (jet). 
Fonnofjudg-  The  final  judgment  in  this  case  is,  of  course,  for  or  against 
™''^  the  executor  or  administrator,  and  not  for  or  against  the  testa- 

tor himself,  as  upon  the  statute  17  G.  2,  above  mentioned  (a), 
sdre  fkdas  Also,  in  case  of  the  death  of  a  defendant,  besides  the  scire 
cS^^OTithe  fi^^^^  ^®'*®  mentioned,  sued  out  before  final  judgment  to  make 
finaiuu^-  the  executors  or  administrators  parties  to  the  record,  another 
Secution.^  scire  facias  must  be  sued  out  after  final  judgment,  in  order  to 
give  the  executor  or  administrator  an  opportunity  of  pleading 
the  want  of  assets,  &c. ;  for  it  would  be  unreasonable  that  the 
executor,  &c.  should  be  in  a  worse  situation  when  the  defend- 
ant dies  before  final  judgment,  than  he  would  have  been  in  if 
had  died  after  it  {h).  Where  the  defendant  died  intestate 
after  interlocutory  judgment,  and  a  writ  of  inquiry  of  da- 
mages executed,  but  bSoro  it  was  returned  the  plaintiff  de- 
clared in  scire  facias  against  the  administrators,  who  pleaded 
plene  administravity  and  set  forth  in  his  pleas  divers  spe- 
cialties due  and  owing  from  the  intestate,  and  chai^ging 
the  estate ;  the  plaintiff  having  replied,  admitting  the  truth 
of  the  pleas,  and  praying  judgment  and  execution  of  the 
goods  of  the  intestate  quando  acciderinty  entered  up  final  judg- 
ment ^*  to  have  execution  against  the  defendant  as  administra- 
tor, according  to  the  force,  form,  and  effect  of  the  said  recovery y* 
no  recovery  having  been  before  stated  in  any  part  of  the  pro- 
ceedings on  the  record,  and  no  final  judgment  having  been 
given  in  the  original  action,  and  no  provision  being  nuule  by 
the  judgment  for  payment  of  the  specialty  debts  ;  and  it  was 
held  that  the  judgment  was  erroneous,  and  it  was  reversedy 
with  costs  (c). 

*    <«)  R.  H..  2  W.  4>  r.  81,  post,  l(m.  (z)  Gotdsworthv  r,  Simtheott,  1  Wik.  143: 

(«)  See  fVaUop  v.  Jrwin,  1  Wils.  315:  Bxectitara  of  Wright  v.  Nutt,  1  T.  R.  388. 

Jbrt  V.  Oliver,  1  M.  &  Sel.  S42;  Bergtr  y.  See  the  fonn.  Chit  Fonns,  474. 

(ireen.  Id.  289.  (a)  tVmton  r.  Jwmt,  1  Salk.  43. 

(y)  Smith  ▼.  Harmon,  1  Salk.  315*,  LIU  (6)  2  Saund.  79  q.:  ThmMm  r.  Grttmm, 

£nt.  647.    And  see  the  form,  where  the  Say.  206:  2  WUli«m,  Exon.  IS».    See 

death  happened  before  the  issuing  of  the  fonn  of  the  «ci.  >)i.  upon  the  flrat  judg* 

writ  of  inquiry,  Chit.  Forms,  478;  and  ment,  ChiL  Forms,  47& 

when  it  happened  after  the  lacuing,  and  (c)  Pouktt  v.  fVigktmm,  1  BUgh,  N.  S.* 

beforeexecutionofthewxit,Id.474.  (Clift.  138. 
080;  LiL£nC647). 


Sdre  Facias — in  case  of  Marriage^  6^c.  1019 

DeOA  of  erne  cf  several  Plaintiffs  or  Defendants  after  Judp-    Cha>.  m. 
Mitf(i).]-— Where  there  are  two  or  more  plain tifi^  or  defend-  Douhofooe 
anti^  and  one  dies  after  judgment  and  before  execation,  execn-  JjjJSJ'Jfi,, 
tian  hyferi  facias  or  ca.  so,  may  be  sued  oat  as  in  other  cases^  ySSmmu 
withoQt  any  scire  facias  {e) ;  and  the  execution  must  be  in 
the  joint  names  of  all  the  plaintifis  or  defendants,  as  the  case 
nuij  be,  and  most  in  other  respects  pursue  the  judgment  (/) ; 
bit  it  should  be  executed  against  the  surviYora  onlv  (^).    If 
tke  p]ainti£f  wish  to  sue  out  an  eleffit  against  the  lands  of  a 
decetsed  defendant,  as  well  as  against  the  survivor,  he  may 
liSTe  a  scire  fadas  against  such  survivor  and  the  heir  and  terre- 
t«iiiiit8  of  the  deceased,  to  have  execution  against  the  lands 
ad  goods  of  the  former,  and  the  lands  of  the  latter  (A). 

3.  Scire  Facias,  upon  the  Marriage  of  a  Feme  Plaintiff  or 

Defendant, 

Marriaae  of  a  Feme  PkdnHff,'] — If  a  feme  sole  obtain  judg-  3.Sci»fcci«», 
ment,  and  marry  before  execution,  a  scire  facias  must  be  J|5J!5^* 
IvDo^ht  by  husband  and  wife,  in  order  to  have  execution  (t) ;  fem«  plain- 
tad  if^  after  execution  awarded  on  this  scire  facias,  but  before  **"• 
execQtion,  the  wife  die,  the  husband  alone  may  have  execution 
vpon  the  judgment,  without  even  taking  out  administra- 
tKa(i).  Where  an  action  is  brought  by  a  feme  sole,  who  mar- 
nei after  the  commencement  of  the  suit,  but  before  the  trial, 
it  is  not  necessary  to  sue  out  a  scire  facias,  to  make  the  hus- 
band a  party  to  the  suit,  in  order  to  sue  out  execution  (/). 

If  the  husband  and  wife  obtain  judgment  for  a  debt  due  to 
the  wife  dum  sola,  the  husband  may  have  a  scire  facias  to  exe- 
^  the  judgment  (m);  or  he  may,  it  seems,  sue  out  execu- 
tion  in  the  names  of  himself  and  wife,  without  a  scire  facias; 
kr  the  nature  of  the  debt  is  altered  by  the  judgment,  and  it  Is 
become  a  debt  due  to  the  husband  (m).  If  judgment  be  re- 
Qovered  by  nfeme  sole,  and  she  marry,  and  then  the  husband 
tnd  wife  sue  out  h  scire  facias  upon  the  judgment,  and  have  an 
<wird  of  execution,  and  afterwards  die,  the  husband  alone  may 
bring  a  scire  facias  to  have  execution  (n).  But  if  the  husband 
has  not  been  made  party  to  the  judgment  by  scire  facias  in 
the  lifetime  of  the  wife,  he  cannot,  after  the  death,  bring  a 
tean  facias  to  have  execution,  unless  he  takes  out  administra- 
tion to  her  (o).  So,  if  judgment  be  recovered  by  hfeme  sole  for 

>4  As  to  the  dcAth  of  one  of  several  18,  &  C    See  fonn,  Chit  Fonns ,  469. 
ftetift  or  dcftodaoU  before  Judgment,       (»)  6  Bac.  Abr.,  Sd.  Fa.,  C. 6t  Woodier 

NefMt,Pt5.Ch..'».  v.Gk^MAom^lSalk.  110;  Comb.  455;  Carth. 

(«t  6  Bae.  Abr^  ScU  Fa..  C.  4:  WUhtr*  416;  Sldn.  082,  &  C 
t.  Bmi$,  7  Mod.  68;  9  L.  Raym.  8li6.       (/)  Walker  v.  OMing,  11  M.  &  W.  78}  8 

&  C  :  Brmee  r.  PeruH^er,  5  Mod.  339:  Dowl.,  N.S.,  776;  ]2X«w  J.,  N.  S.,  185, 

▼.  Aw,  Carth.  404:  Hetoarrf  Exch.    The  ob^tion  ought  to  be  takea 


v-PM.  1  Show.408;  S  SauxuL  72 1.  by  plea  when  the  marriage  takes  place 

(/)  See  Vol.  I.  p.  333.  before  JudgmenU  S.  C. 

(f)  nmiwfiM  V.  Bnee,  1  L.  Raym.  244;  (m)  E^rf  ▼.  Coward^  1  Ski.  337:  fitftfer 

CoBib.Mlt  lSalk.319,S.C.   Seeffie/hers  t.  Dett,  Cro.  £1.844:  OMon  v.  ttam,3 

V.  BarrUt  2.  L  Raym.  808;  7  Mod.  66,  Mod.  168;  2  Saund.  72  m.    Seea  form  of 

<.C  «ei.  lb.  by  wife  after  death  of  husband, 

fit  tatfan  ▼.    TernksitwU  nf  HaB,  Chit.  Forms,  470. 

Coth.  107;  2  ^uod.  72  L    See  forms,  (n)  fVoodper  v.  Gmham,  1  SaUt.  116; 

CUl  Ponns.  476, 477.  Skin.  642,  S.  C 

9iiStmi.ni^  SeejUgmuUy.Put-  (o)  BtfCft  ▼.  XlmfXon,  2  B.  dt  Ad.  273. 
•cr,  e  Scott,  N.  R.,  flU3;  iDowl.  ft  L. 


1Q20  Scire  Facias — in  case  of  Bankruptcy. 

Past  in.    the  penalty  of  a  bond  oonditioned  for  the  payment  of  an  an- 

unity  to  her,  and  she  marries,  and  then  the  annuity  is  ia 

arrear,  and  afterwards  the  wife  dies,  the  husband  cannot 
bring  a  aoirefaeiaiy  under  the  8  <Sr  d  ^-^  e.  11,  to  have  execo^ 
tion  for  such  arrears,  except  as  administrator  to  his  wife  (/>). 
And  if  the  husband  and  wiie  have  judgment  for  a  debt  due  to 
the  wife  as  executrix,  and  tiie  wife  die  befora  execution,  the 
succeeding  executor  or  administrator  de  honiM  flon,  and  not 
the  husband^  shall  have  the  tdrefadoi  {q). 

MarrtRgeor       Marriage  of  Feme  IkfendaniJ]—lt  judgment  be  leooveied 
«miedeiiBnd.  ^g^j^  |^  y^^g^  g^  ^qJ^  ^^  marry  before  execution,  a  jomv 

fadaa  must  be  brought  against  the  husband  and  wilie,  befoie 
the  judgment  can  be  executed  against  them  both,  or  the  hus- 
band alone  (r) ;  and  if,  after  execution  awarded  upon  this 
9cire  faciae^  but  before  execution,  the  wi&  die,  the  nusband 
is  Haole  to  the  execution  («).  But  a  scire  facias  is  not  neces- 
sary to  have  execution  by  ca,  so*  against  a  feme  cotert  on  a 
judgment  obtained  against  her  alone,  and  this  though  she 
marry  j>endiiig  the  suit  (t).  And  where  a  feme  sSie  de- 
fenduit  in  ejectment  married  before  trial,  and  the  plainixff 
proceeded  to  judgment,  and  sued  out  an  habere  fa/kas  and 
ji'fa,  against  ner  by  her  maiden  name,  witiiout  a  seirefaekm^ 
the  Court  held  that  there  was  no  pretenoe  for  setting  aside 
these  writs  on  that  account ;  for  the  writ  of  poeseasion  could 
not  affect  the  husband  or  his  property,  the  verdict  proving 
that  the  wife  had  no  interest  in  the  term ;  and  as  to  the  ji.  fa, 
it  was  merely  inoperative,  as  the  wife  could  have  no  separate 
property  in  the  goods  upon  which  such  a  writ  might  be  ezi»- 
cuted  (tf). 

Where  hfeme  eovert,  sued  as  a  fane  sole^  had  judgmoat  on  a 
plea  of  coverture,  and  execution  was  sued  out  in  the  names  of 
her  and  her  husband,  the  Court  held  it  to  be  clearly  irregular; 
execution  should  not  have  been  sued  out  in  the  name  of  the 
Imsband,  until  he  had  first  been  made  a  party  to  the  judg^ 
ment  by  scire  facias;  but,  in  this  case,  the  wue  might  haw 
sued  out  execution  in  her  own  name,  beoaase  the  plaintifl^ 
by  declaring  against  her  as  a  feme  sole,  was  canolu<ud  &(un 
denying  it  («). 


4.  Scire  Facias,  in  case  of  Bankruptcy  or  Insolvency, 

4.sdreiadas  Bonkrufjiof,  Sfc.  qf  PUontiff,'] — ^If  a  party  obtun  inter- 
cy  OT^of^'  locutor^  judgment,  and  before  mial  judgment  become  bank- 
▼vncTof  Tupt, his  asngnees  ma^  proceed  to  final  judgment  in  his  name, 
pitintift        ^g^  ^i^gj^  gQg  ^Q^  ^  gg^^  facias  to  make  themselves  parties^  in 


(p)B«M»T.  riiiv«m,SB.IrAd.S73.      t.  Xflm,  1  Salk.  116. 

(«)  Btannmd  v.  Larngt  Cto,  Cu.  SOS,    _{t)  See  Cooper  ▼.  HamdUh,  4  Ea^.  tfl: 

«7; 


W.Jon.948,&C.:  SBac.  Abr.,  ScL  Tharpt  r,  Arglm.  I'D,  St  l4,9Sli 

Fa..  C.  6.  V.  Jmut,  6  Jam.  1816,  Esdi^  moot,  Vm, 

(r)  SSaatuLTS  m.    Seetbefioniw  Chit  (u)  Doe  v.  ButdHer,  3  M.  &  Sd.  W7. 

Fonu,  470i  Tho.  Brev.  947,  Sftl.  {»)  Werties  v.  Jterw.  t  Dooff .  6^. 

(«)  6  Bac  Abr.»  Sci  Fa..  C.  6:  Obrian 


Stire  Ae*U— M  OMb  a/  Bmkniplcy,  S^c.  10S1 

4itd«r  to  hare  cxeentiOB  (ir).  However,  btod  when  «K«mtiaa  citr.  "■■ 
VM  taken  out  in  the  utua  of  the  bkmcrnpt,  iritbont  a  tare 
f*em  Uaag  ma»d  tnt  ^  the  aMigneea,  the  Court  nf oMd  to  Mt 
JHdt  tile  piMe«diiu*(£).  If  «  defondaot  brings  *  writ  of 
OTDT  upon  ft  final  jndnMut  obtunod  by  the  pUiQtifF,  and 
indk^  moll  writ  the  pUmtifF  beoome  butkrapt,  his  fngnrea 
(N^  to  proceed  to  an  affiimanoe  of  the  judgiaeiit  in  the 
kftknipt'i  nante,  and  th«n  ne  out  a  icww  /oetiu  in  order  to 
IntexeeDtion  (■).  The  Court  hare  alloind  tboMfv^mu 
to  ba  amended,  even  after  Hsue  joined,  bj^  ineeriin)^  the  name 
ifthi  iifTn  ial  a«iiij,iiiiii(fl)  It  iaeufficleut  if  the  M«r« ,^teMi  by 
ftiiHigneea  itfatfe  gtOtanUy,  that  be  beoame  banknipt  within 
tk  tnw  intoit  and  mssniug  of  the  ttetutes  Scc^  and  that  his 
»ti»  and  edbota  wen  afwwards  in  due  mimner  Hmgned  to 
BifUistiS^  without  sllyng  that  the  plaintiff  was  declared 
abnkmpt,  or  how  his  e&ecta  were  aMigiied  (c). 

The  praetioe,  it  sbould  seein,  is  the  eunc,  where  the  plaintiff 
Ua  the  benefit  of  on  insolvent  act. 

BaakrvpCcy,  Sft,  of  Defmdamt.'} — ^If  a  party,  after  he  has  Bmbuster, 
ifa  I  bankrupt  or  token  the  benefit  of  an  insolvent  act>  or  f,^^ 
•BpoDDded  with  hk  crediton,  agun  become  a  bankrupt,  and 
«itka  hb  eertifieate,  his  person  onl^  is  thereby  protected ; 
Wt  hk  fotore  estate  and  effects,  (with  Uie  exception  of  his 
"  bmli  ot  trade,  neceeeorr  household  famitnre,  and  the  wear- 
i^  m>arel  of  binwelf,  his  wife  and  children"),  unless  Us 
M(tc  pay  Itif.  In  the  pound  tinder  the  first  fiat,  will  vest  in 
a iBBider  such  fiat,  who  may  seize  them  ir  ■*■ 


nij  M  they  mav  seize  propertjr  possessed  by  the  bankrupt  at 
k  '—111111,  ot  ue  fiat  (d).  Since  this  enactment,  therefore, 
fte  property  bmng  vested  in  the  assignees,  the  jndgnient-cre- 
CMr  in  tiieaa  eaaee  hoe  not,  as  anch  creditor,  any  right  of 
winig  anch  fntare  effects,  as  he  formerlv  had  (r). 

Ko  acsre  facw,  on  account  of  lapse  m  time,  u  necesair  to  noi  HCMuy 
WTiTt  the  jndffTnent  on  the  warrant  of  attorney,  executea  by  Sittfjii'' 
SB  iaolveut  bMisre  adjudication,  pnrsuant  to  the  S7th  section  vifl  o.  iio, 
rf  die  I  4  2  Via.  c  110.  (the  Insolvent  Act),  and  execution  *'  ^■ 
>?  at  all  times  issue  thereon,  by  virtue  of  the  order  of  the 


i-  SnreFaciaa,  on  a  Judgment  quandoi^c.  agaimt  anEaeaitor. 

H  m  a  plea  ot  fimie  admiiiitlravit  in  on  action  against  an  i-  °'*i^4t' 
(XBcutor  or  administrator,  01  on  a  plea  of  riemjicr  aeicent  jn'w^'i^*' 

rjt.  B«»»iiw«».  fl»«M>,iOAd.  it 
-—  BO- 
:-D,       (N  BaOmri  t.  PtiWrt,  1  P.  &  D.  33S. 

1?^       |e)  Wu^r  Y.  J&mjumi.i T.  R. U. 

'  nwDI  ttilij  dlKtDHd  in  fltrCwf  y.  Saw, 

,    ..,._.       Cmo.SmK.,E.T^l»IA.  AndM^ii.Pb 

-  V.-5^r-7>,''>  -      Y^g.   i»  3  BHmd.  78  g.     And  MB  la.  M  to 

^i_^.ejOr*i  ■  -  '■^TiTnflfc^^       iwqcbmUps  to  obuin  vxacutkio  or  aal. 
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The  Inquiry. 


Scire  FaciM — in  ether  Casei. 

an  action  against  an  heir,  the  plaintiff,  instead  of  taking  iasae 
on  the  plea,  take  judgment  of  assets  miando  aceiderintf  and 
assets  afterwards  come  to  the  hands  of  the  execntor  or  heir, 
the  plaintiff  must  first  sue  out  a  scire  facias  against  such  exe- 
cutor or  heir,  before  he  can  have  execution. 

As  the  judgment  quando  accidcrint  is,  that  the  plaintifiF  do 
recover  his  debt,  to  be  levied  of  the  goods,  &c.  of  tne  testator, 
which  shall  thereafter  come  to  the  hands  of  the  executor,  &c., 
it  is  necessary  that  the  scire  facias  should  state  that  the  assets 
came  to  the  executor's  hands  after  the  Judgment ;  otherwise  it 
would  be  bad  (g).  And,  in  debt  or  scire  facias  on  this  judg- 
ment, proof  of  the  executor  receiving  assets  is  always,  at  the 
trial,  confined  to  a  period  subsequent  to  the  judgment  (h). 

If,  upon  th.\%  scire  faeiaSy  assets  be  found  for  piut,  the  plaintiff 
may  have  judgment  to  recover  so  much  immediately,  and  the 
residue  of  the  assets  in  future  (t). 

As  to  the  scire  fieri  inquiry,  eeepost^  Pt.  4,  CA.  8, 


6.  Scire  f)fr- 
ciai,  in  otixer 
cue*. 

Against  bail. 

Against 
pledget  in 
replevin. 


For  restitu- 
tion after 
reverMlin 
error. 


To  recover 
land  extended 
under  el^t. 


6.  Scire  Facias,  in  other  Cases. 

When  special  bail  becomes  fixed,  by  the  recognisance  being 
forfeited,  one  of  the  modes  of  proceecung  against  them,  as  we 
have  seen,  Vol,  1,  p,  801,  is  by  scire  facias  on  the  recogniaance. 
The  scire  facias  in  th'is  case  b  an  original  proceeding. 

If,  to  the  pluries  capias  in  withernam  in  replevin^  the  sheriff 
return  ntAi*/,  a  sdre  facias  issues  against  the  pledges  {k)i  and 
if  no  cause  be  shewn,  another  capias  in  mthSmctm  issues 
against  the  cattle  of  the  pledges ;  and  if  nihil  be  returned  to 
that  writ,  a  scire  facias  issues  against  the  sheriff  himself  (/)• 
But  this  scire  facias  against  the  pledges  and  the  sheriff  is  ob- 
solete, it  being  the  practice  to  proceed  upon  the  replevin-bond 
against  the  former,  and  by  action  on  the  case  against  the  lat- 
ter, for  taking  insufficient  pledges,  or  no  pledges,  without 
bringing  any  scire  facias. 

After  iudgment  in  error,  reversing  the  judgment  of  the 
court  below,  if  the  amount  of  the  damages  awarded  by  the 
former  judgment  have  been  previously  levied,  but  not  paid 
over,  the  plaintiff  in  error  must  now  sue  out  a  sdre  fadas 
quare  restitutionem  non,  suggesting  the  matter  of  fact,  namely, 
the  sum  levied,  &c.,  before  he  can  have  a  writ  of  restitu- 
tion (m). 

Where  a  plaintiff  in  an  action  has  execution  by  eUffiiy  and 
is  put  into  possession  of  the  rents  and  profits  of  the  defendant's 
lands,  if  the  defendant  tender  the  debt,  &c.  to  the  jplaintiff, 
and  it  be  refused,  or  if  the  plaintiff  have  been  satisfied  his 
debt  from  any  casual  profit  of  the  land,  the  defendant  may 
have  a  sdre  facias  ad  rehabendam  terram;  or.  if  the  plaintuP 
have  been  satisfied  his  debt  from  the  extended  value  of  the 
lands,  the  defendant  may  either  have  this  scire  facias^  or  he 


U)  S  Saund.  219  a :  Mara  v.  Q«ifi,  6  T. 
11.1.    See  focm.  Chit.  Fomu,  MSw 

(*)  Tawlor  ▼.  HottMim,  B.  N.  P.  160;  S 
Williams.  Ittl.  Qwore  if  the  Judgment 
might  not  be  taken  of  assets  qtiando  aeei- 
dtrtnt  aftw  plea  pieaAaAf 

(I)  See  Abe/  v.  NafiOM,  1  Sid.  448;  1 


Saund.  396  b. 

Vt)  Amt9, 1003.  See  Dwrimftm  t.  Bt- 
win.  Comix  1. 

(f)  Ante,  10n3w  See  Timon  r.Mkkati- 
home.  Hut  77- 

(m)  Vol.  1,  p.  511.  See  the  fom  of  it> 
Chit.  Forms,  127. 
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naj  enter  upon  the  land,  and  recover  actual  possession  by    cbap.hi. 

gectment  (n).     But,  as  has  been  already  observed,  {antet 

Fd.  1,  p,  607),  a  preferable  mode  of  proceeding,  to  either  the 
Ktre  facias  or  ejectment,  is  by  summary  application  to  the 
court  oat  of  which  the  eleait  issued. 

A  tcire  facias  is  the  only  means  of  repealing  letters  patent.  To  npMi 
The  KtrefaciaSf  in  this  case,  may  be  brought  either  on  behalf  *****"  p**«nt. 
of  the  Queen,  or,  where  the  patent  has  been  granted  to  the 
pceJDdice  of  another,  by  the  injured  party  at  the  Queen's  suit. 
It  may  be  sued  out  either  in  the  Petty-bag-office  in  Chan- 
ceiy  (o),  or  in  the  Court  of  Queen's  Bench  (/>). 

When  an  outlawry  is  pcu^oned  by  the  Queen,  the  defend-  onpudonof 
antmnat  sue  out  a  scire  facias^  requiring  the  plaintiff  to  ap-  outkwry. 
}at  and  prosecute  his  suit  against  him,  and  he  must  have  the 
pkmtiff  summoned  thereon  {q).    There  are  no  further  pro- 
odiDgB  upon  this  writ. 

If  t  bill  of  exoeptions  be  sealed  by  a  judge,  and  he  die,  a  To  certify 
w /acta*  lies  against  his  executors  or  administrators  to  {Jon?***^ 
«W  it  (r). 

If  a  sheriff,  after  returning  to  Afi.fa,  that  he  has  levied  the  Agaiiut* 
^Vt,  retain  the  money  in  his  hands,  a  scire  facias  may  be  sued  ****'*^' 
oot  to  compel  him  to  pay  it  over  to  the  execution  creditor  (*). 
Or,  if  a  sheriff  to  a  fi,  fa,  return  that  he  has  seized  goods  and 
»ld  part  of  them,  but  that  the  remainder  were  rescued,  a  scire 
f^aas  lies  against  him,  to  have  execution  for  the  entire  sum 
i*twned  {t).  But  if  a  sheriff  return  merely  that  the  goods 
Rnuin  in  his  hands  for  want  of  buyers,  a  scire  facias  does  not 
^>  but  a  venditioni  exponas^  or  a  distringas  nuper  vicecomitem, 
u  mentioned  Vol.  1,  696  (u). 

In  debt  on  bond  or  other  instrument  in  a  penal  sum,  condi-  on  a  judg- 
taed  for  the  performance  of  covenants,  &c.,  although  the  «n«>t«>^n*t 
Judgment  is  entered  up  for  the  entire  penalty,  yet  execution 
ii?aed  out  for  the  amount  of  such  damages  only  as  the  jury 
■K»  upon  the  breaches  assigned  or  suggested.  The  judgment, 
however,  remains  as  a  security  to  the  plaintiff  for  such  da- 
Bi^es  as  he  may  sustain  by  any  further  breaches ;  and  in  case 
jf  any  such,  the  plaintiff'  may  have  a  scire  facias  upon  the 
pi%nent  against  the  defendant,  his  heirs,  &c.,  suggesting 
wen  other  breaches,  and  for  having  execution  of  tnem,  as 
i»oticed  aii^,  908. 

The  writ  of  scire  facias  quare  execttiionem  nony  in  the  case  of  onerror. 
»  writ  of  error,  is  abolished  (a?) ;  so  is  the  writof  ^ctVc/ocww 
^d  audiendum   errores,  except  in  the  case  of  a  change  of 
Parties  (yV 

As  to  the  proceeding  by  writ  of  j<?tr<?/<ict<w  against  members  Againii 
«  a  public  company,  to  obtain  execution  agamst  them  upon  pSSS.^ScI' 
Jjjdgment   obtained  against  their   public  officers,  see  post, 
■*»•  "•>  C^  3. 

W  6  Bae.  Abr^  Sci.  Fa.,  C.  2:  2  Saund.  and  poft,  Pt.  5,  Ch .  2. 
'\«-x-  (r)  2  iDit.  438.  ante.  Vol.  1,  p.  431. 

(«  4IittL88;  2  Saund.72.  («)  Smith  v.  Undsey,  Hut.  32:   Sty  v. 

(PJ  3  H.  4. 6, 29.   See  as  to  thU  scire  Vlneh,  Cro.  Jac.  fil4.  and  247;  Godb.  278. 
.Wm.  s  Saund.  72  p.  q. :  6  Bac  Abr.,  Scl.       {t)  Sl^  v.  Finch,  Cro.  Jac 514;  2  Saund. 

^C.3;  and  Uie  fonn,  Tidd't  Forms,  243. 

^'  .  (u)  See  note  (p),  and  2  Saund.  71  b,  c 

-5» Trye,  134, IJW.    See EOis  v,  Ptpin,       {t]  Vol.  1,  p. 600. 
«|ie,  348:  Jlim  v.  P»tv«ff,  1  Sid.  231;        Or)  Id.  502. 
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Sect.  2. 
ProeeedingB  mpon  a  Scire  FaciaB. 


TMe  Writ,  omd  Proeeedrngi  on, 

1024. 
Judffment  for  Non-appearance, 

1029. 
Appearance,  1030. 
Deelaraiion,  1030. 
Plea,  1031. 


lume  and  Trial,  \iX^\. 

Judgment,  1031. 

Coete,  1032. 

£2*fcif/t(m,  1032. 

Q^a»king  Scire  Faeims,  1032. 

Amendmemt  qff  1033. 

<%eoiitf  iSietre  Faciae,  1033. 


Part  hi.  ^Tte  Writy  Summons^  «SfC.T-— A  *cfr«  facias  upon  a  recogBis- 
^Pjj^,^^^  ance  of  bail,  musty  in  the  Queen's  Bench,  have  been  always 
To  whom  directed  to  the  sheriff  of  Middlesex,  where  the  record  is  {z\ 
directed.  although  the  vcnue  in  the  original  action  was  laid  in  a  oif- 
ferent  county  (a),  for  recognisances  in  that  court  are  not  obli- 
gatory by  the  caption  as  in  the  Common  Pleas,  but  by  being 
entered  of  the  record.  But  on  a  recoenisanoe  of  bail  on  a  writ  A 
error,  if  it  were  entered  as  taken  at  tne  judges*  chambers  in  Ser- 
jeants' Inn,  the  scire  facias  might  have  been  sued  out  in  Lorn- 
dan  {b^,  and  in  the  Common  Fleas  upon  a  recognisance  taken 
in  Seneants'  Inn,  or  before  a  commissioner  in  the  country,  and 
recorded  at  Westminster,  the  scire  facias  might  have  been 
brought  in  London,  or  in  the  county  where  the  recognisance 
was  taken,  or  in  Middlesex  (c).  But  now,  by  rule  of  all  the 
courts  of  ff,  T.y  2  FT.  4,  r.  1,  s,  80,  **  a  scire  facias  upon  a 
recognisance  taken  in  Serjeants'  Inn,  or  before  a  commissioner 
in  the  country,  and  recorded  at  Westminster,  shall  be  brou^t 
in  Middlesex  only ;  and  the  form  of  the  recognisance  shall  not 
express  where  it  was  taken."  A  scire  facias  founded  upon  a 
judgment,  being  onl^  a  continuation  of  the  former  suit,  must  be 
directed  to  the  sheriff  of  the  county  in  which  the  venue  in  the 
action  in  which  the  judgment  is  obtained  was  laid,  the  defend- 
ant being  supposed  to  reside  in  that  county  (cf),  though,  in- 
deed, on  a  return  of  nihU  to  the  writ  against  the  perMDiI 
representatives,  the  plaintiff,  upon  a  testatum^  may  have  a 
scfre  facias  agunst  the  heir  and  terretenants  into  a  dififersnt 
county  («).  An  objection,  that  the  writ  is  directed  to  a  wrong 
sheriff,  is  not  available  to  the  defendant!under  a  plea  of  mUHu 
record  to  the  declaration  in  the  scire  facias  T/^. 
Tote  of.  A  scire  fadtu  on  a  recognisance  against  oiBol  may  be  tested 


<t)  Bomhr.  Jjooc.  1  Btnr.  400;  SSaund.  YeW.  918;  Hob.  4,  S.  C 

7>  c.  (0)  E^  ▼.  ToMNlM,   do.  Car.  913: 

(a)  Cottter  v.  BuHto,  S  Eaft,  461.  Pantom  t.  Tenttertamig  %f  Haff,  Cvtfa. 

(b)  fabmer  r.  BtAM,  8  Mod.  890.  100. 

(e)  HnUy.  WbUd^ad,  Hob.  195;  Tidd,  (/)  PMflfp*  ▼.  SmSOi,  %  DowL,  X.  &. 

N«wPrac..a91.  688. 
(<0  Whttrtony,M%ugnv9,Cto,39cZ3Sk\ 


1^5),  .    ,    -    ,  -   

aitij  the  n*e)  mnat  be  tested  npou  tiie  Mtnm  ds^  of  tlie  td. 
^  if  tic  origmal  action  were  coDimeneed  by  writ  of  capiat  or 
immterUt);  or  if  the  action  ^ainxt  the  prinoipal  wuc  by 
otTffBtl,  (which  cannot  be  the  case  except  m  ejectment  or  n- 
plnis,  ud  in  aoDie  otheractioui  reiBoTBa  from  iuericv  ooorta), 
litMtiiuKi./a,  (if  iMued)  sbonld  be  leated  on  the  fitarfo  dia 
fMl  of  the  •«'.  /a.  (■)  A  fdre  fadrnt  npoa  a  jidgmtmt  may, 
itami,  be  Uated  on  aaj  day  of  the  Urm  in  whicD  the  jndg- 
mat  u  Bgned  (it),  or  in  any  subeeqneut  t«rm;  and  the  aiiat, 
[if  imied),  on  the  retnni  day  of  the  fMortoifie^ioMof  it,  aocord- 
ag  to  wlwther  th«  orisiikal  action  wae  commenced  by  writ  of 
iMWMM,  capiat,  or  detainer  (tj,  or  by  originaL  A  aoire 
^aat  cannot  be  tested  in  vacation,  not  being  within  sect.  12 
rftheUnifinmUyoCPiooeM  Act(M).  If  «a  torted  it  would 
fcwid(.). 

kian  faeitu  upon  a  jodgment  in  an  aetlon  oommenced  by  KMnmoc 
I  nit  of  Mmmoaa,  or  npon  a  TMOgiUBance  of  bail,  must  be 
Mdi  Ktnniable  on  a  day  certain  in  tenn  (c).  If  the  original 
Mian  wai  commeBced  by  original,  (aa  it  may  be,  or  ia  snp- 
P°Md  to  be,  in  ejectntent),  the  letrt  fana*  must  be  made 
"tamable  on  a  general  retam-day  in  term  (o)  ;  and  in  all 
MbcT  ctMB  it  may  be  rrtnmable  on  a  general  retam-day  (^). 
If  ntenalile  OD  a  day  certain,  and  only  one  writ  is  to  be  sum 
M,  it  it,  it  Mw  iiiH.  ai&eient  if  there  be  four  tfayt  excliuive  b»- 
t*nnthe(M(«uidretain(9).  But  if  tbe  writaHMfberetam- 
iUe  «a  afei««rw/  I'liwn  day.  there  moat  be  fifteen  days  b*- 
t**ai  the  tale  and  return  (r).  If  it  be  intended  to  me  ont 
t*i)  wiila,  (which,  ai  we  ihall  presently  see,  is  now  in  general 
wwiwMiy),  there  mu«t  be  fifteen  days  indosive  (i)  between 
tke  rctem  of  the  ncond  and  the  farte  of  the  fiist  writ  (()  ;  the 
UBber  of  days,  however,  between  the  leitr  and  retnm  of  each 
^^  ii  immaterial  (u)> 

Tbe  idre/mdat  mutt  strictly  pume  the  terms  of  the  jndg-  it  mint  nv- 
■nt,  raeognisuMe,  or  other  record,  npon  which  it  is  founded.  ^^^^' 
u|mi  a  judgment  against  two,  you  cannot  sue  out  a  wdrefaaaa 
■piBat  one  {x)  \  bnt  npon  a  teoognitance  it  it  otherwise,  be- 
«BK  it  ii  joint  &nd  aerenl  (j").     A  tare  facial  for  the  non- 
pofmnaooe  of  a  certain  promise,  (in  the  singular  number). 
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Part  rii.    where  the  judgment  was  upon  several  promises,  was  holden 
bad(2r).  So  where,  npon  a  judgment  of  assets  ^uamioacctclerfii/y 
a  scire  facias  was  sued  out  praying  execution  of  assets  gene- 
rally, instead  of  such  assets  only  as  had  come  to  the  hands  of 
the  executor  since  the  former  judgment,  the  Court  held  that  it 
could  not  be  supported  (a). 
From  what        The  writ  must  in  all  cases  be  sued  out  of  and  returnable  in 
court  lamed,  the  court  in  which  the  record  is  supposed  to  remain  (&^. 
Leave  of  In  the  case  of  a  scire  facias  to  revive  a  judgment,  it  is  some- 

2^^jJ?^j  times  necessary  to  obtain  the  leave  of  the  Court  or  a  judge  to 
how  obtained,  sue  it  out.  At  any  time  before  seven  years  from  the  date  of 
the  judgment,  it  may  be  sued  out,  as  a  matter  of  coarse ;  after 
seven  years,  and  under  ten^  there  must  be  a  side- bar  or  tieasmy 
rule,  obtained  from  one  of  the  Masters ;  and  by  R,  H,^  2  W, 
4,  r.  79,  "  a  scire  facias  to  revive  a  judgment  mof^  than  ten 
years  old  shall  not  be  allowed  without  a  motion  for  that  pur* 
pose  in  term,  or  a  judge's  order  in  vacation  ;  nor,  if  more  than 
fifieeuy  without  a  rule  to  shew  cause."  The  rule,  it  will  be 
seen,  applies  only  to  a  scire  facias  to  revive  a  judgment.  It 
does  not,  therefore,  apply  to  a  scire  facias  ag^nst  the  terre- 
tenants,  which  can  be  founded  only  on  a  previous  scire  facias 
against  the  personal  representative,  and  a  rule  nisi  is  there- 
fore unnecessary,  though  the  judgment  is  more  than  fifteen 
years  old(c).  The  judge  will  grant  an  order  for  a  set,  fa, 
without  a  summons  in  cases  where  the  judgment  is  more  than 
ten  years  and  under  fifteen  years  old.  After  fifteen  years,  a 
judge  at  chambers  will  not  interfere.  The  affidavit  in  sup- 
port of  the  application  should  state  the  existence  of  the  debt, 
that  the  judgment  remains  unsatisfied,  and  that  the  defendant 
is  living  (or  as  the  case  may  be)  (d).  It  has  been  held,  that, 
if  the  affidavit  be  not  made  by  the  plaintiff,  it  should  be  made 
bv  the  person  who  was  his  attorney  when  the  judgment  was 
obtainea  (e)  ;  but  under  circumstances  it  would  seem  that 
such  an  affidavit  may  be  dispensed  with  (f),  A  motion  for  a 
sci,  fa,  to  revive  a  judgment  was  granted  in  one  case,  on  an 
affidavit  by  the  attorney  of  the  parties  seeking  to  enforce  the 
judgment,  although  he  was  not  their  attorney  at  the  time 
the  judgment  was  obtained  ;  it  appearing  that  they  were  then 
infants  residing  abroad,  and  that  tne  judgment  was  more  than 
fifteen  years  old  ;  as  the  rule  was  only  a  rule  nisi  in  the  fint 
instance  (j).  On  a  scire  facias  agamst  executors  the  rule 
should  be  served  on  each  of  the  executors  who  proved  the 
wilHA).  Where  a  motion  was  made  for  leave  to  issue  a 
sci,  fa.  to  revive  a  judgment  more  than  fifteen  years  old :  it 
appeared,  that,  in  1828,  the  defendant  went  to  reside  in  Ame- 
rica— a  letter  from  him,  dated  17th  October,  1842,  was  said  to 
have  been  received  by  a  person  in  Ireland  on  the  18th  of  No- 

(t)  Baifes  T.  Fbrre$t,  S  Str.  893.  rule.  Chit.  Formt,  442,  44X 

(a)  Mara  v.  Quin,  6  T.  R.  1.  (e)  Duke  </  Norji)Oc  v.  lakater,  1  tf. 

(6)  See  OuiOam  v.   Hmdiity,   3  Salk.  «:  W.  204;  4  DowL  746;  1  T.  4c  O.  S4I^ 

S2(»;  I  L.  Raym.  216,  5.  d  2  Saund.  5.  C 

73  n.  (/)  See  SmUh  w.  Mm,  trifim,-  and  as  to 

(c)  Wright  T.  Maddox,  15  L.  J.,  N.  S.,  obtatnlng  leave  to  enter  up  Judgment  oo 


Q.  B.,  81.  an  old  warrant  of  attoroey,  «mt€,  609;  7 

(d)   Hardhity  ▼.  Bomy.   2  Salk.  a08:  Scott.  N.  R.,  799.  S.  C. 

JjMve  T.  Rabhu,  1  B.  ft  B.  381 ;  3  Moore.  {g)  Smith  v.  Mief.  I  Dowl.  &  L.  907. 

757.  S.  a  f  Tidd.  9th  ed..  1105:  i  Sell.  (A)  Thom«i  v.  WiOSami,  3  DowL  604. 
Pr.  196.    See  the  forms  of  amdavit  and 


Smfumms  oft,  or  Notice  of.  1027 

Tember  foUowine ;  and  that  the  defendant  was  the  owner  of  CMAP.uf. 
iome  houses  in  Lirerpool ;  the  Court  said  :  "  The  proper  coarse 
imder  the  circumstances  is,  to  grant  a  rule  to  shew  cause  for 
next  term ;  notice  of  the  rule  to  be  stuck  up  in  the  office,  and 
to  be  Berred  upon  the  defendant's  tenants  in  Liverpool "  (f ). 
Where  a  rale  is  served  by  leaving  a  copy  with  a  servant,  in- 
qoiij  should  be  subsequently  mime  of  the  servant  whether  the 
maiter  has  received  the  copy  {k).  The  validity  of  the  judg- 
ment cannot  be  unpeached  for  the  purpose  of  opposing  the 
lootjm  for  the  scire  facioi;  but  a  separate  application  must 
U  made  to  set  aside  the  judgment  (/).  It  may  be  here  ob- 
serred,  that  a  scire  facias  on  a  recognisance,  or  to  revive  a  judg- 
ment, cannot  be  sued  out  after  twenty  years  (m).  As  to  ob- 
tuning  leave  of  the  Court  to  issue  a  sci.  fa,  against  members 
(^  A  public  company  for  the  purpose  of  issuing  execution 
^inst  them  on  a  judgment  obtamed  against  their  public 
«WCT,  see  post,  Pt,  4,  Vh,  3. 

In  order  to  sue  out  the  writ,  moi^  out  aprofcipe  for  it  (n).  How  sd.  fit. 
hgrost  the  writ  on  plain  parchment^  and  take  theprasdpe  and        ***"• 
writ  to  one  of  the  Masters  in  Queen*  s  Bench  or  CommonPleaSy  who 
toBseal  the  latter  ;  or,  if  in  Exchequer^  get  the  writ  sealed  at  the 
Esdujner  Se€U-offiee,  at  Westminster;  and  in  that  court  get  it 
eiio  signed  fy  one  of  the  Masters. 

Having  thus  sued  out  the  writ,  leaive  it  at  the  sheriff's  officCy  LetTing  it  at 
St  kostumr  clear  searching  dags  before  the  return  of  it,  exclusive  Jlj^f  * 
fftke  iay  of  leaving  it  at  the  office^  and  of  the  dag  on  which  it  is 
ntumaiie{o).  These  days  need  not  be  in  term  iime(p\ 
Sonday,  or  any  other  day  on  which  search  cannot  be  maae 
ttthe  sheriff's  office,  must  not  be  reckoned  as  one  of  them  (q); 
but  Whit-Monday,  Tuesday,  and  Wednesday  may  be,  the 
aherififs  office  being  open  on  these  days  for  the  purpose  of 
searching  for  writs  of  scire  facias  (r).  The  sheriff  must  in- 
dorse on  every  scire  facias  the  day  of  the  month  on  which  it 
WIS  left  with  him  (s).  If  there  is  an  objection  to  the  pro- 
ceedings in  set.  fa,,  on  the  ground  that  the  writ  did  not  lay 
A  sufficient  number  of  days  in  the  office,  the  defendant  should 
aot  apply  to  set  aside  the  writ  itself,  but  only  the  proceedings 
tliereon  {<). 

The  next  step  to  be  taken  is,  if  possible,  to  give  the  defend-  Neoewirjr.  in 
Art  notice  of  the  sdre  facias,  og  summons,  if  he  reside  in  the  f^^ii^f 
CMM^  into  which  the  sci,  fa.  issues,  or  by  notice,  if  he  reside  else-  sive  ootke  to 
where.    Formerly,  it  was  the  constant  practice,  where  you  did  "*«"*«»*• 
not  intend  to  summon  the  defendant,  or,  in  other  words,  to 
let  him  know  of  the  scire  facias  having  been  sued  out,  or 
where  you  could  not  summon  him,  to  have  issued  a  writ  of 
9fire  facias;   and,  having  procured  the  sheriff's    return  of 
mkU,  you  sued  out  an  alias  scire  facias,  and  procured  the 

,J»  MaedonaU  t.  Madgrm,  11  M.  de  W.  neD  ▼.  Smiih,  7  B.  fr  C.  693:  Gocdtein  r, 

^  Luxor,  6  M.  &  Sci.  133;  S  Chit.  R«p.  198, 

Jf)Pnrcr  V.  Seaman,  5  Ner.  ft  M.  S.C.:  Soo«  v.  LorXrin, 7  BIdc.  109;  4 Moo. 

^  ^  dc  P.  748;  8  Dowl.  »«,  S.  C. 

9\  TftMwvT.  Wmknu, 3 Dowl. 654.  (j>)   StmdUmd  v.  OarUge,  1  C.  dc  M. 

{^  S*  ^  ton****  Chit,  ronns,  444.  (9)  Smpru,  n.  (•V 

.  F  J>*  E..  5  G.  2,  r.  3:  Fortif  t.  Htrmer,  (r)  ArmUagt  v.  Rigb^,  5  A.  &  E.8L 

J^^flD:  Jfilhrv.y«rmM(r,3  Bnrr.  («)  R.  C.  5  0. 2.  r.  a 

^^  Mm-t. Umer,  1  DowL  141:  Fur-  (t)  WUHmiu  j,  Bnmm,  8  Do 
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Past  hi.    sheriff's  retam  of  iiiAf7  to  that  writ  also,  upon  which  return 

you  might,  if  the  defendant  did  not  appear,  hare  obtained 

judgment  against  him,  two  nxhiU  being  deemed  equivalent  to 
Leave  to  sign  a  ectre  /bH  or  garnishment  (t»).    Now,  however,  by  rule  of 

idtSSulum.  ^'  ^'^^  ^'  ^  ^-  ^^>  "  ^  jwlgment  shall  be  signed  Jbr  mm- 
mooing.  '  appearance  to  a  scire  facias  withofa  leave  of  the  Court  or  ajuSge^ 
muess  the  defendant  has  been  summoned;  but  suck  judgment  m&j^ 
be  signed  by  leave,  after  eiaht  days  firom  the  return  of  one  scire 
fa€i4MSy**  This  rule  applies  to  proceedings  by  scire  fmdm 
against  the  defendant  to  revive  a  judgment,  as  well  aa 
against  bail  on  their  recognisance  {x\.  The  objeet  of  it  is  to 
maJce  it  in  general  the  nlaintiff's  duty  to  give  notice  of  the 
9wre  facias  to  the  defendant  as  above  mentioned,  either  by 
amnmoftf  if  the  defendant  reside  in  the  county  into  which  the 
anre  facias  issues,  or  by  ntMee  if  he  redde  elsewhere :  and  if 
neither  of  these  things  can  be  done,  the  plaintiff  must  shew  by 
affidavit  that  he  has  attempted  to  summon  the  deftndant  or 
give  him  notice,  and  what  mdeavoure  he  has  made  far  that 
purpoee  (y).  Where  several  attempts  had  been  made  to  aom- 
mon  a  derendant  on  a  scire  facias^  returnable  on  the  2Mi 
day  of  AprUf  and  eight  days  had  elapsed  after  the  return  of 
the  writ,  an  anpfication,  on  the  5th  of  November,  to  mtm 
judgment,  was  nolden  to  be  too  late,  without  aummomng  toe* 
de£Bndant  again  (r).  Under  particular  cireumstaneee^  as  if 
the  defendant  be  about  to  abscond,  &c.,  this  may  be  diiq>en9ed 
with ;  and  where  the  defendant  was  out  of  the  countiy ,  but 
notice  had  been  given  at  his  last  place  of  abode,  and  several 
efforts  made  to  serve  him  without  effect,  the  Govt  granted  a 
rule  for  judgment  against  him  (a). 

Where  the  defendant  can  be  summoned,^  a  warrant  on  the 
writ  ofscLfa,  from  the  siher^sojfke^  and  awe  Me  warrant  toam 
(0ker,t^wiUthereuponsummon  the  defendant  (b).  The  summon 
tmg  of  him  is  usuaUg  effected  by  delivering  a  c(^  of  the  wmfont 
to  Aim,  or  a  written  summons  containing  a  statement  of  the  s^ 
stantial  contents  of  the  scire fadas  (c).  A  verbal  notice  would  not, 
it  ia  conceived,  be  sufficient,  unless  under  particular  circum- 
stances. The  defendant  may  be  summoned  at  any  time  he/km 
the  return  of  the  scire  facias;  or  even  upon  the  retum-day, 
provided  it  be  before  tiie  rinng  of  the  Court  (<l).  The  sn- 
ncienoy  of  the  summons,  if  disputed,  will  be  determined  by  the 
Court  or  a  judge  (tf);  and  if  insufficient,  the  proceedings  ob  the 
aet.  fa.  may  be  set  aside,  and  this  notwithstanding  the  sheriff^ 
has  returned  scire  feci  (/)» 
Notice,  when      Where  the  defendant  eannoi  be  summoned  by  reason  of  his 


Deftndent, 

howtum- 

mooed. 


(•)  JtoNdtalT.  m*,  Yelv.  SS:  Bromkif 
V.  UltOtttm,  Id.  118:  Oarluy,  Braiitaw^ 
lXMt,8gi 

(X)  Jadcmn  ▼.  I3am,  1  Dowl.  515. 

Un  See  Jadtton  r.  JBtom.  1  DowL  515: 
aabine  v.  FkU,  1  C.  ft  M.  4fl6;  1  Tyr. 
aSB.  8.  Ct  end  diecaeei  ■«  to  tell,  ante, 
¥oL  hp.  808L 

(t)  Vf>MT.  Mnmia^,  1  OowLSlS. 

(a)  Bartrim  v.  Sokfmem,  7  Lee.  Obe. 
SIB:  Wmthtrhwad  T.  Immaim,  3  Scott. 
406{  5  Dowl.  180.  &  C.  And  see  JrmU 
tecv  V.  Bigb^t  5  A.  ft  B.  76:  DUen  ▼. 
T%omW»  8  M.  a  W.  ^97;  9  Dowl.  8S9, 
8.  C 

(6)  Seefocm  ef  wvMOt,  CMt  forms, 


(c)  See  form  of  ttuamoos.  Chit.  F< 
448. 

(tf)  Oarkt  ▼.  Brmdtktw,  1  East,  86;  re- 
oogniaed  in  LewU  ▼.  IV**^,  1  C.  ft  M. 
771 }  S  DowL  133,  8.  a:  Wdbb  ▼.  ^^^m* 
9T.  R.  737:  OMen  r.  FVwsier.  1  Stt.  SUL 
The  Court  heve  hdd  the  thedfflieMe  to 
an  actkm  for  damages,  for  not  •ummoa-' 
toff  a  party,  whan  he  might  haTC  deae  ao. 

(«)  WrM T.  ?^^v,S  Bla.  Rep. SI7. 

(/)  Pk»lT.ffUb.iT.R.738,n.  SenUr. 
oremittng  Barr  ▼.  SttUktU,  S  Stm.  813. 
But  see  Tldd«  9th  od.,  IIM. 
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m£og  ovt  of  tlie  county  into  which  the  scire  facias  issaes^    chap.hi. 
r  oUi^wiae,  prepare  a  notice  {g)y  siatim  the  issuing  of  the  defoadant 
m^KiaSy  and  wkm  k  was  Ufi  cU  the  sheriff's  office^  and  the  ^^'°'°°iJ^ 
mfm  for  wkb^  U  was  left .    Bis  usual  and  proper  aiso  to  wnunoDed. 
ncf  to  the  matiee  a  copy  of  the  scire  facias.    Serve  it,  or  use 
Fnriof  endeavours  to  serve  it^  andy  genero^  speaking^  as  long 
^li^es  pombU  before  the  retum-dc^.    Where  a  party  called 
tt  aimise  where  he  saw  a  female,  who  told  him  she  was  the 
f^akif  i  hoQsekseper,  that  the  defendant  was  somewhere  in 
i^fidoo,  that  she  ctrald  not  account  for  his  ahsence,  except 
bit  he  was  avoidnig  l^al  piDcess,  and  the  party  thereupon 
fft  tiie  notice  with  her,  the  Court  hdd  tne  service  snf- 
>«oi(i).    And  where  a  defendant  was  resident  at  Boulo^e, 
I  Fnace,  the  Court  granted  leare  to  sign  judgment  agamst 
im  upon  a  jet.  fa,,  on  an  afiYda¥it  of  a  service  of  notice  of  the 
nit  i^pon  him  in  that  place  (t). 

Jv^meatfor  NcuHtppearmteeJ} — Call  at  the  sherifiTs  office  Judgment  for 
t  yie  letom  of  the  wnt^for  the  return,  and  if  the  sheriffhave  SS^***"" 
ftmutd  scire  feci  (it),  then,  on  or  after  the  return-day,  if  the 
nginal  proceedings  were  hv  summons,  or  the  quarto  die  post, 
F  they  were  by  original  (/),  make  out  a  memorandum  tor  a 
^  to  <Wfa^  «pei»  plain  paver  (m),  and  enter  it  with  the 
Kacer.  This  is  a  fonr-day  rule  (n)  ;  and  if  at  the  expiration 
i  it  jio  appearance  haa  been  made  or  entered,  then  enter  the 
""owfei^  upon  a  roll  (o) ;  take  it  to  one  of  the  Masters^  who 
"^  "^^  '  '        -    then  file  the  scire  facias  and  retumy  and  sue 


Or,  if  ike  defimdant  h(u  not  been  summonedy  call  at  theshe^  wharede. 
if*  <^for  the  writ  on  or  after  the  retum-^y  and  get  the  JSitai^** 
frit  md  Me  sheriff's  return  of  nihil(p).    MdJce  out  a  memo^  summoned. 
'**w  far  a  rule  tojaopeairy  on  plain  pemery  and  enter  it  with 
^<^the  Masterw,    Tnis  is  a  four-day  rule  (q).    If  no  appear^ 
•w  has  heem  made  and  entered  in  etght  dc^sfrom  the  return- 
■f>  n^are  an  affldsmt  (r)  of  the  issuing  of  the  srire  faciei 
^^deriff's  return  thereto,  and  of  the  service  of  the  notice 
*  ^SfadJantf,  or  cf  the  due  endeavours  to  serve  it  (s).    At  the 
jy^tww  of  the  eight  dags  e^er  t^  return  of  the  writy  or  in  a 

a^^^^eeUt  (t)  time  erf^entaras^  move  the  Court  or  applg  to  a 
•^tttf  afftdaeitfor  leave  to  swn  judgmenty  and  the  Court 
^OKt  the  rule,  or  the  jwhe  wilt  grant  his  order  for  the  rule 
r  J^ngment  according^.  No  summons  for  the  judge's  order 
'['^ivuite  or  usuaL  The  rule  is  absolute  in  the  nrst  instance, 
^mfar  Ae  proceedings  upon  a  roU(u).  Take  the  judgt^s 
*«»•  or  rule  of  court  to  one  of  the  MasterSy  who  will  signjudg- 
■«<.    Then  file  the  scire  facias  and  retumy  and  sue  out  exe- 

£ fytiitiw, cut. Fonn*.  4401  (m)  Se» thelbcin,  Clilt  Ponm.  272. 

w  Hni  T.nwvM;  8  M.  A  W.  »7;  9  fn)  See  WaOtm  r.  Bmmmmtt  11  Ent, 

'^\l^lLC:Mlf»  lose,  note  to).  S78. 

}^  "Mpa^v.  fiwWat^  i  Doipl  de  L.  (o)  See  tbe  fonn,  Ctiit.  Fonns,  401. 


A  fc.  -.    -  («  Id.  449. 

r-°**«  tmm,  dot.  Forme,  44ft       \a)  See  Waihen  v.  Beaufwmf,  11  Eait» 


jcftbe  nomnoBincof  de>  _,— 
^ ^.  —*  he  floattrted,  iMCwtuiitaHl-       (r)  See  form,  Chit.  Forms.  4fiO. 

SutS!??»  "*  *•>•  P«ot«dtof»  "^       <•>  See  Wimaa  v.  Cook,  9  Dowl.  I7S. 
"*.  ah«fcdeB«,  mtm,  Vm.  uy  Wood  ▼.  Momte^,  1  Dowl.  413, 

fi  mmf  T.  chr»»  13  East,  301 .  (u)  See  fonn,  CWt.  Forms,  451. 
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Part  in,  cution  (x).  If  the  defendant  was  not  summoned^  it  seems  that 
he  maVy  notwithstanding  judfl;ment  against  him,  have  advan- 
tage of  any  matter  he  might  nave  pleaded  to  the  scire  facias^ 
either  on  an  audild  ijuereld  (y),  or  by  motion  to  the  Court  {z\ 
or  even  by  application  to  a  judge  at  chambers  in  vacation. 
When  a  judge's  order  has  been  made,  empowering  the  plaintiff 
to  sign  judgment  on  the  scire  fadas^  on  an  application  for  a 
rule  to  set  aside  the  judgment,  the  Court  will  not  inquire 
into  the  sufficiency  of  the  notice,  or  whether  the  bail  or  party 
against  whom  the  scire  fadas  is  issued  have  or  have  not  been 
summoned :  if  the  bail  or  party  against  whom  the  sdre  facias 
is  issued  intend  to  avail  tnemselves  of  any  objection  on  sneh 
grounds,  they  should  apply  to  set  aside  the  judge's  order  (a). 
Such  order,  therefore,  if  acquiesced  in,  is  conclusive  as  to  the 
sufficiency  of  the  notice  or  summons  (6). 

Upon  a  scire  facias  to  have  execution  of  a  judgment  ^^ainst 
two,  if  one  be  returned  summoned,  and  nihil  be  returned  as  to 
the  other,  or  that  he  is  dead,  and  the  one  summoned  make 
default,  the  plaintiff  may  have  judgment  against  the  party 
summoned  for  the  entirety  (c). 


Afftinstooe 


AppMiance. 


Appearance."} — Let  the  defendant's  attorney  give  a  written 
notice  to  the  attorney  or  agent  of  the  plaintiff,  that  he  appears 
for  the  defendant.  This  will  be  now  sufficient  in  all  cases  in 
proceeding  by  scire  f<icias^  and  no  appearance  is  filed  {d). 

Dedtfatton.  Declaration.'] — As  soon  as  the  defendant  has  appeared,  you 
may  declare  against  him.  Inpross  your  declaration  on  plain 
papery  indorse  upon  it  the  notice  to  pleady  cmd  delivor  U  to  the 
defendants  attorn^  or  agent  {e).  It  would  seem,  that  the  stat. 
2  W.^c.  39,  and  the  rules  of  M.  Z.,  3  W.  ^  which  were 
framed  to  meet  it,  apply  to  proceedings  upon  a  writ  of  sdre 
facias  when  it  is  a  continuation  of  a  suit  within  the  act  and 
rules  (/) ;  otherwise  not.  Where  such  statute  and  rules 
do  not  apply,  the  rules  as  to  declaring  and  giving  the  notice 
to  plead,  which  existed  before  the  statute  and  rules,  must 
be  still  regarded.  In  such  cases,  the  declaration  should  be 
intitled  of  the  term  in  which  the  writ  of  sdre  fadas  was 
returnable,  or  of  the  term  of  which  defendant  appeared;  and 
the  rules  as  to  the  time  for  pleading,  and  as  to  when  the  de« 
fendant  will  be  entitled  to  an  imparlance,  are,  perhaps,  the 
same  as  those  noticed  antCy  994,  in  a  replevin  suit. 

Where  there  are  two  defendants,  it  seems  that  the  plaintiff 
cannot  declare  in  sd.  fa.  against  either  until  both  are  before 


(x)  See  the  fonner  mode  of  proceeding 
\jj  two  writs  of  «e<r»>lKicw,  where  you  did 
not  Intend  that  the  defendant  should  be 
eummoned.  Tidd.  9th  ed. 

(y)  Lampton  v.  CoBingwood^  1  Salk.  6S; 
1  L.  Rayro.  27,  &  a 

(s)  iMdIow  V.  Letmatd^  S  L.  Raym. 
1S96:  Amm.,  1  Salk.  93 :  lee  DoM  v. 
Beekman,  I  L.  Raym.  44^:  Wharton  ▼. 
Richmrdmm,  2  Str.  107^:  Hott  ▼.  Frank,  I 
M.  St  Sol.  109. 

(a)  Ladbrock  ▼.  HewUt,  1  DowL  489. 

(6)  See  Bagley't  Pract.  325. 


<( 


(e)  1  Ra  Abr.  890,  S..  pL  1.  2. 

«n  R.  H.,  2  W.  4,  r.  82.  By  Chat  ivk. 

anotkein  writtaf  to  the  plateUC  bis 
attorneys-  agent,  snail  be  a  suffldent  ap* 
pearanoe  by  the  bail  or  d^tedaat  on  a 
tdnJbeiaM/'  See  Ibnn  of  notice^  CUc 
Forms,  454. 

(e)  See  forms  of  declaration.  C9iit. 
Forms,  45&.  And  see  2  Saund.  7<  t: 
Ward  V.  GoiMsff.  3  WUs.  154:  and  of  no- 
tice to  plead,  Chit.  Forms,  457. 

(/)  Amte,  p.  lOU, 
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QitC<Mti(s).  Where  A  *ct. /<!.,  for  the  purpoae  of  obtiuniiiK  cstp.tn. 
txtatioo  of  A  judgment  obtuned  agaioit  a  pnblic  officer  <u 
1  bcokiiv  copMtnerahip,  imaed  BgBuut  fifteen  persons  and 
tweJre  onltr  were  dedarad  against,  without  any  reason  being 
prta  for  toe  omuaion  of  the  three,  the  Court  held  that  the 
niuiiee  was  an  irregolarity  which  ahonld  have  been  taken 
■drutige  of  by  motion,  and  not  by  demurrer  (A). 

i%a.] — As  soon  as  you  have  declared,  rule  the  defendant  to  ^'•^ 
pind,  and  demand  a  (tlea,  in  the  eame  manner  as  in  ordlnarr 
aHi(t).  In  tckt  facia*  against  bail,  Sanday  or  a  dUt  non  is 
lot  nckoned  aa  one  of  the  four  days  given  by  the  mle  to 
{fad,  eren  when  it  is  not  the  last  day  of  the  four  (i;).  It 
wwld  teem,  as  jnst  observed,  that  the  2  W.  4,  c.  36,  m.  11,  as 
ti  pleadiiu  between  the  10th  August  and  24Ch  October,  and 
tktmh  nUe  of  M.  71,  3  tf.  4,  framed  to  meet  it  (0,  appl^  to 
fncetdiogs  in  *etrs  faeiat  whjsn  the  teirtfaeitu  is  a  contmu- 
tiioa  of  a  snit  within  tliat  statute  and  rule,  otherwise  not; 
oJ  they  do  not  »Pply  to  pTOOeedings  in  tdrefaeiat  when  it  is 
n(nfuMi/proceedme(B>}.  Ingrot*  j/mtr  plea  on  plain  paper, 
^iltiffiudhf  eomue^  at  mother  eatei,i/  n«ct*sary,  (see  Vol.  1, 
K),tmddei*Mrittotieplaint^tatt(>mqioraffeiuM.  If  the 
Mndaot  be  aonunoned,  and  neglect  to  appear  and  plead,  he 
iibr  ever  after  barred  from  avuling  himself  of  any  matter 
*bicb  he  might  have  pleaded  (o);  although,  if  not  summoned, 
U  Tt  have  leen,  he  may  be  relieved  either  by  audittl  querela, 
arit|iaD  motion  (p).  It  may  be  added,  that  the  defendsnt  can- 
oot  plead,  to  a  icirefaeiai  on  a  judgment,  matter  which  onght 
^  we  been  pleadea  to  the  original  action  {q). 

bac  and  7Wa/.] — The  issue  li  in  all  cases  made  up  by  the  hiiw. 
'"'mey  (r).     If  it  bean  iaaue  of  fact,  indorse  on  it  the  notice 
of  trial,  as  in  ordinary  cases. 

Proceed  to  ttinl  as  in  ordinmy  cases  (*).     The  jury  find  the  TiUL 
■Snnitive  or  negative  of  the  issue ;  but  they  cannot  give  da- 
Wges  for  the  delay  of  execution  {().     The  plaintiff  may  be 
Baimit,  as  in  other  cases  (u). 

Juigeiait  afier  a  TVial.l — Oet  tht  Niri  Print  record  from  JudgmcDt 
5**  mociate,  and  indorie  lie  poitea  upon  it,  if  it  benot  alreaify  *'"■ 
i'^ontdbylAeanoeiate(v),  andi'       '    '         '        " 
McaiMB,  at  us  ordinary  eatet. 


1  Dowl.    141:   Ask-  t.   UiOr, 


I""  "M  nrltalldnl,  Cliil.  VoriM,  US.  kmp.  484. 

••'  £ii*  ».  atrrg-  1  Wlta.  M,  Chit.  Fom 

•[•  'w,  47<    Sh  tOrm  of  entir  of  lo  the  fOnn  i 

■Jp=i  bf  Ukuli.  Chit  ronDk  «7!  Chli.  gom 
u  M  ontkB  UMno^  Id.  W^  W. 
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Part  iiu        Costs,"] — Before  the  stat.  3Sf4  W.^e,i2,  the  plaiiitiff  wis 
Cost!  ^^^  entitled  to  costs  on  a  scire  facias,  until  after  pka  pleaded  («). 

Bat  by  the  34th  section  of  that  act,  *'  in  all  writs  of  scire  facias, 
the  plaintiff  obt«dmng  judgment  on  an  award  of  execution 
shall  recover  his  costs  of  suit  upon  a  judgment  by  de&ult,  as 
well  as  upon  a  judgment  after  plea  pleaded  or  demurrer  join- 
ed." By  the  8  <^  9  TF.Q,  e.  11,  «.  3»  if  the  plamtiff  be  non- 
suit or  discontinue,  or  if  a  verdict  pass  against  him,  the  de- 
fendant shall  be  entitled  to  costs.  Also,  by  the  E.  H.,  2  FF. 
4,  r.  78,  *'  a  plaintiff  shall  not  be  allowed  a  role  to  quash  his 
own  writ  of  scire  facias,  after  a  defendant  has  appeared,  ex- 
cept on  payment  of  costs"  (y).  The  above  statutes  do  not,  it 
seems,  extend  to  a  scire  facias  to  repeal  letters  patent  (z).  If 
costs  be  given  where  they  should  not  be,  the  ludgmait  may 
be  reveraed  as  to  that,  and  affirmed  as  to  the  residue  (al 
Where  a  sci.  fa.  was  unnecessarily  saed  out,  but  the  defend- 
ant's attorney  on  his  behalf  proposed  terms  of  com^womiaey 
which  were  for  a  time  acted  on,  Patteson,  J.,  held  that  the 
defendant  could  not  afterwards  object  to  the  proceedlBgs  or  to 
the  payment  of  the  costs  (b). 

Execution.  Execution.'] — The  execution  is  the  same,  and  nearly  in  the 
same  form,  as  iu  ordinary  cases  (c).  In  the  case  of  a  scire 
facias  to  revive  a  judgment,  the  writ  of  executioa  must  be 
founded  on  the  jud^ent  in  the  sdre  facias,  evea  in  cases 
where  the  sdre  facias  may  have  been  unnecessary  (^).  And 
the  same,  of  course,  in  all  other  cases.  As  to  execution 
against  bail  on  a  scire  facias,  see  Vol.  1,  804  {e).  As  to 
the  manner  in  which  the  execution  must  pursue  Uie  judg- 
ment, see  Vol.  1,  533.  Upon  a  scire  fiwias  against  bail,  you 
ma^  have  one  writ  of  execution  against  both,  or  a  sepmte 
wnt  against  each;  for  the  recognuanee  is  joint  and  aeve- 


Quashing 
BcirefiuMas. 


Quaking  Scire  Facias.l — If  there  be  any  irregularity  in  the 
sdre  facias,  the  party  who  sued  it  out  may  ai»ly  to  havtt  it 
quashed.  By  R.  H.,  2  W.  4,  r.  78,  '<  a  plaintiff  shall  not  be 
allowed  a  rule  to  quash  his  o^ti  writ  of  sdre  fadas  after  a  de- 
fendant has  appeared,  except  on  pi^rment  of  costs."  The  ap- 
plication will  be  granted  on  payment  of  costs  of  the  proceed- 
ings on  the  sdre  fadas  only  {§).  The  Court  will  not^  after 
appearance,  make  a  rule  for  this  purpose  absolute  in  tJM  first 
instance  (h). 

Ain«ndment       Amendment  ofJ^ — ^The  Court  have  power  to  am^sd  a  sdrt 
^'  facias  for  any  misprision  of  the  clerks  by  the  8  /T.  6,  c  12, 


{*)  Poekhngtan  v.  Pm»»  I  Six.  €38; 
Saund.  72  u;  8  &  9  W.  3»  c  11,  s.  3k 

(y)  See  1  B.  dc  Aid.  ttS;  Tidd,  N«v 
Pnct,  W5. 

(8)  A.  V.  JfOw,  7  T.  R.  367. 

{m  BeOew  v.  Jj^mer,  1  Sti.  188. 

(b;  BrmvUr  v.  MmkKi  Dowl. 812. 

(e)  Ste  the  8  &  9  W.  B.  c  II.  s.  X  S^ 
fonns  of  execution.  CIuu  Fonnt*  423, 
434. 


(d)  DaoU  ▼.  Nortom,  1  Biof .  133. 

(e)  See  tana  ciJL  /k  or  aa.  «■.»  CtdL 
Fonns,  453,  494. 

{/)  I  AowAbr.  8M.  See  Smhmim^  ▼. 
PrUi(gle,10B.\C.7i''  cute. 80k 

(g)  Q(lf0riMT.Lfl«aMr,7DowL(nS.  See 
PSoKimm  ▼.  AotewH  I  B.  &  A.  4a& 

(A)  Ade  V,  StwUe.  4  DowL  982:  IH.  a 
W.fi20k&C:  Oluwwnv.UlMr.7I>«irt. 
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that  stAtnte  including  writs  generally  (t J.  They  have  accord-  cmap.  m. 
ingly  allowed  a  scire  facias  to  revive  a  jadgment,  and  the  de- 
ctio&tion  thereon  to  be  amended  (il^),  even  where  execution 
theKon  had  been  executed  and  returned  (/).  Where  the  scire 
famas  is  an  original  proceeding,  it  may  be  amended  in  all  cases 
where  an  amendment  of  an  original  writ  would  be  allowed  {m)y 
even  after  nui  tiel  record  pleaded  (n)  ;  and  where  the  assignees 
of  a  bankrupt  issued  a  sctre  facias  to  revive  judgment  obtained 
by  the  bankrupt  before  his  bankruptcy,  but  omitted  to  make 
the  official  assignee  a  co-plaintiff,  the  Court,  after  issue  joined, 
allowed  an  amendment  by  inserting  his  name,  with  liberty  to 
the  def^dant  to  plead  de  novo  (o).  But  the  Court  have  re- 
fiosed  to  allow  a  scire  facias  on  a  recognisance  of  bail  to  be 
imended,  in  order  that  the  boil  might  have  a  further  time  to 
RBder  their  principal  (p).  In  cases  where  leave  to  amend 
vin  not  be  granted,  Uxe  plaintiff,  if  nul  tiel  record  be  pleaded, 
iboold  more  to  quash  the  writ. 

If  the  defendant  plead  to  the  scire  facias^  and  the  plaintiff  What  defect 
proceed  to  trial,  after  verdict  all  defects  in  form  and  substance  Jj^^J.^*'" 
are  aided  by  1 8  Elis.  c.  1 4,  and  defects  both  in  form  and  substance 
by  5  G.  \y  c.  13 :  and  the  defects  aided  after  verdict  by  18  Eliz. 
e.  14,  are  now  aided,  after  judgment  by  confession  or  default, 
by  4  <5f  5  Anne^  c.  16,  s.  2  (^). 

Second  Scire  IktcicuJ] — After  reviving  a  judgment  by  scire  ^^  ^^ 
fadaSj  if  s  year  and  a  day  pass  befmre  execution,  the  juogment  "^**^ 
most  be  again  revived  by  sdrefaeiasy  before  the  execution  can 
be  sued  oat  (r).  And  the  same  in  the  cases  of  death,  mar- 
fu^e,  &e. ;  after  scire  facias  sued  out,  the  judgment  must  be 
agsm  revived  before  execution  {s^  The  second  scire  facias 
nould  recite  the  previous  scire  /adasj  and  the  jud^ent  ob* 
tained  thereon ;  and  this  although  the  previous  scire  facias 
has  not  been  returned  and  filed  (i). 


iO  T%ary«  t.BpoI;,  IDowLWl;^of<,    10  Ad.  &  E.  14B»  SL  C. 
Pus,  Cb.  30.  (p)  Grey  v.  JeffSarmm,  t  Str.  11<U:  Bofid 


(A)  A^oftratf  f.  Je»,  9  East,  S16.    Sea  ▼.   Turner.  8  Mod.   30ft:   mt^mam  v. 

ftrMM  ▼.  Petit,  9  B.  &  P.  275,  and  tha  Qrtmi,  S  Naw  Rap.  103:  Fuiwood  v.  An- 

eases  there  cited.    See  Kloa  v.  Dodtf,  I  H.  nis$,  3  B.  &  P.  3fl.    But  lee  SufteOtmA  r, 

4  W.3491  4  Do«1.67>  S.  C  BmaOty,  Bamaa,  4i  Pir«N4  ▼.  IVftt,  1  B. 


0)  Tftvpe  ▼.  Boo*,  1  Dowl.  601.  St  P.  S75. 

m)  Bumm  ▼.  HM*ifu.  0  Mod.  383:       {q)  Sea  6  Bac  Abr.,  Sd.  Fa.,  (D). 
a^.  V.  Mr^,  10  Mod.  2M,  3M:  Kasr  ▼.       <r)  9  Salloo,  ISBl    Saa  thafonn.  Chit 


r,l.Scr.  43;6Bac.Ahr.,  ScLFa.,  (D.)    FonBa.447. 

»)  Han^MM  ▼.  Chanb&k^,  Baroea,       («)  HtvdU^  v.  Baring,  9  Salk.  SOB;  2 
Je  9temam»d  ▼.  Bttzeley,  Id.  4i  BnuwM   Stiloo,  MS. 


V.  Jaea^  9  EmU  31&  (I)  ITaftsr  v,  TMhutm,  1  Dowt,  N.  S,, 

(01  HbOumI ▼.PlUa^,9  Par.  &  D.  336}    07*. 
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PART  IV. 


PROCEEDINGS  IN  ACTIONS  BY  AND  AGAINST 
PARTICULAR  PERSONS. 


CHAPTER  L 


PROCEEDINOS  AGAINST  PBEBS  AND  MEMBSBS  OF  PABLIA1(£NT« 


Peers,  &'c, 
privilesed 
from  arrett. 


Part  ir.  Pfoeeedtncs  againsty  in  ordinary  QuesJ] — Peers  and  peer- 
esses, as  we  have  seen,  cannot  be  holden  to  bail  (a).  Nor  can 
they  be  taken  in  execution  on  a  capiat  ad  saHsfadendum  {h)i 
consequently,  judgment  ttjainst  tnem  must  b»e  executed  by 
fieri  facias  or  el^it.  Members  of  the  House  of  Commons,  also, 
during  the  session  of  Parliament,  and  for  a  convenient  time 
before  and  after  it,  are  privileged  from  arrest  (c),  and,  there- 
fore, during  the  time  of  their  privilege,  they  must  not  be  held 
to  bail,  or  taken  in  execution  on  a  ca.  ta.  An  unprivi- 
leged person  in  custody  in  execution,  who  becomes  a  peer 
or  member  of  Parliament,  is  entitled  to  his  dischai^ge  on 
motion  {d). 

The  process  to  enforce  the  appearance  in  a  personal  action 
of  a  person  entitled  to  privilege  of  peerage  or  of  Parliament,  is 
by  the  writ  of  summons,  or  by  the  writ  of  summons  and  dis^ 
tringas{e)y  the  same  as  in  ordinary  cases.  There  seems  no 
occasion  to  state  in  the  process  that  the  defendant  is  entitled 
to  privilege  of  peerage,  or  of  Parliament.  It  is  to  be  remem- 
bered, however,  that  he  is  to  be  still  privil^;ed  from  being 
holden  to  bail  (/) ;  also,  that  he  cannot  be  outlawed  (g). 
It  is  no  ground  for  a  plea  in  abatement,  that  a  defendant 
sued  as  a  peer  is  also  described  as  having  privily  of  Parlia- 
ment (A). 


TheprooGM 
agaiiut. 


(a)  Vol.  1,G33. 
(6)  Vol.  1, 009. 

(c)  Vol.  1,609, 634. 

(d)  PMU^  V.  Wettmiv,  1  DowU  0:  £r 
p.  Burton,  Id.  14. 

(e)  As  to  a  writ  of  dUtrhunt  iMulng    Scott,  297}  8  Biog.  174,  5.  C 
.  gainst  a  p«er  of  ParliameDt,  for  the  pur- 


pote  of  oompdling  hb  aapMsaaot,  w&e 
Vol.  1.171. 

(/)  VoU  1. 633. 

ig)  Set  pott,  Pt,S,CKt. 

Qt)  QuttwM  V.  KaH  StMhtf,  1   M.  A 
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The  remaining  proceedings  in  the  cause  are  the  same  as  in     c^j^x,,  i. 
ordinaiT  cases,  excepting  that  the  execution  must  he  hy  fi.  oiherpro- 
fa.  or  aegil,  and  not  dy  eo.  sa.  A  ca.  ea,  cannot  even  he  issued,  ceedmip. 
although  there  he  no  intention  on  the  part  of  the  party  suing  Armt  of, 
it  out  to  execute  it  (•).    A  douht  formerly  existed,  whether,  ""*»"•« 


if  a  person  were  taken  in  execution,  and  set  at  liberty  by  pri- 
▼ikge  of  either  house  of  Parliament,  the  party  at  whose  suit 
such  execution  was  issued  was  for  ever  barred  and  disabled 
from  suing  forth  a  new  writ  of  execution  ;  but  by  2  Jae.  1, 
€.l^s,2y  the  plaintiff  may  sue  forth  and  execute  a  new  writ 
of  execution  when  the  prrnlege  has  ceased,  the  same  as  if  the 
fermer  execution  had  not  taken  place  (k). 

As  to  when  an  attachment  will  be  granted  against  a  peer  Attschmcnt 
or  member  of  the  House  of  Commons,  see  post,  Pt.  8.  against. 

Proeeedinffs  against  Mea^bers  of  Parliament  subject  to  the  Proceedinfis 
Bahmpt  Laws,  \— By  stat.  6  Q.  4,  c.  16,  w.  9  «V  10,  if  any  creditor  {gj^.'^jji;^' 
<tf  creditors  of  a  trader  having  privilege  of  Parliament,  to  such  to  bankrupt 
amoant  as  is  declared  requisite  to  support  a  commission,  shall  ^^"^ 
file  an  affidavit  or  affidavits  in  any  court  of  record  at  West-  i'odeofcoiiu 
BUBster,  that  such  debt  or  debts  is  or  are  justly  due  to  him  or  pLmln()^«ld 
tlwan  respectively,  and  that  such  debtor,  as  he  or  they  verily  JSS'lJL'" 
believe,  is  such  tiader  as  aforesaid,  and  shall  sue  out  of  the  gmu. 
itme  court  a  [summons  (2  W.  4,  e.  39,  s»  9)  (/)]  against  such 
tndo',  and  serve  him  with  a  copy  of  such  summons— if  such 
tiader  shall  not,  within  one  calendar  month  after  personal 
serrioe  of  such  summons,  pay,  secure,  or  compound  tor  such 
debt  or  dehts  to  the  satis&ction  of  such  creditor  or  creditors,  or 
enter  into  a  bond  in  such  sum,  and  with  two  sufficient  sureties, 
as  an;^  of  the  judges  of  the  court  out  of  which  such  summons 
^isD  issue  shall  approve  o^  to  pay  such  sum  as  shall  be  reco- 
vered in  such  action  or  actions,  together  with  such  costs  as 
shall  be  given  in  the  same  (m),  and,  within  one  calendar  month 
nest  after  personal  service  of  such  summons,  cotoe  an  appearance 
or  ^pearances  to  he  entered  to  such  action  or  actions  in  the 
poper  court  or  courts  in  which  the  same  shall  have  been 
onmght,  every  such  trader  shall  be  deemed  to  have  committed 
aa  act  of  hanKruptcy  from  the  time  of  the  service  of  such  sum- 
mons, and  any  creditor  or  creditors  of  such  trader  to  such 
amount  aa  aforesaid  may  sue  out  a  commission  against  him, 
and  proceed  thereon  in  like  manner  as  against  other  oankrupts; 
bat  such  person  shall  not  be  subject  to  be  arrested  or  impri* 
•med  during  the  time  of  such  privilege,  except  in  cases  thereby 
made  felony  (n). 

It  is  optional,  of  course,  with  the  plaintiff  in  this  case  to 
adopt  the  remedy  here  given,  or  to  proceed  as  directed  in  the 
tm  section  of  this  Chapter. 


tf)  ComUm  ▼.  Smcmt,  2  Scott,  N.  R.,  973t  1  Chit.  Rep.  T^l*  &  C:  Jameton  v. 

Oh  t  DoWL  aiK,  S,  C.  Campbett,  5  B.  At  Aid.  8Mt  1  Bing.  32U« 

Jk\  See  FMAfaM  v.  WeOtak^,  1  DowL  0:  S.  C,  in  error. 

£<^  BivtM,  Id.  14s  Ml0. 000.68].  (n)  See  Arch.  Blct  L.  SSB.    Andaeeas 

«)ABd  eec  thcfbfiD  prcacribedby  th«  to  th«  form  of  the  affldavit,  Chit.  Forms, 

M,  Chit.  Forms,  481.  481. 

^)  BmtUr  ▼.  Cb«|M7,  3  B.  ft  Aid. 
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P^'^T  IV.  Tbe  2  W,  4,  e.  39,  #.  9,  in  the  schedule  No.  6,  prescribes  the 
I'he  proccM  fonn  of  this  summons.  It  is  issued  and  indorsed  in  the  same 
"gaintt  manner  as  the  ordinary  writ.  Where,  in  proceeding  acunst  a 
member  of  Parliament  it  appeared  that  the  action  was  brought 
in  1823,  against  the  defendant,  who  was  then  a  member,  but 
had  since  ceased  to  be  so ;  the  action  was  commenced  by  biliy 
and  writ  of  eummons  thereon,  and  the  writ  was  returned  non 
est  tffMWfi^ttf,  and  entered  of  record,  but  no  further  steps  had 
aflerwaxds  been  taken,  as  the  defendant  had  been  taken  out  of 
the  country ;  and  the  plaintiff  being  desirous  of  continuing  the 
proceedings  in  order  to  save  the  Statute  of  Limitations,  the 
Court  held  that  a  writ  of  distringas  ought  to  issue,  and  would 
be  the  proper  continuance  of  the  suit  (/?}. 

ip)  T<mior  V.  Dunambt,  8  DowL  401.    R.  S41;  4  Tyr.  4M)«  S.  C. 
And  aee  tMcrnmn  v.  T^agut,  1  C,  M.,  ft 
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CHAPTER  II. 

PROCEEDIiraS  BT  AJTD  AGAINST  CORPORATIONS. 

CoKFORATioNs  aggregate  (to  which  alone  this  Chapter  hat    cmap.  n. 
iffemice)  cannot  sue   or  defend  otherwise  than^  hy  attor-  ||„,j  ,„^  ^^ 
Bey,  which  attorney  must  be  appointed  under  their  common  defend  by  at- 

sid(«).  '^'"•y- 

Ifl  actions  by  corporations,  they  may  hold  to  hail  and  pro-  Proceeding* 
eedm  the  same  manner  as  individiuds^6).  Even  in  eject-  ^' 
Bent  they  may  now  proceed  in  the  ordinary  way,  withont 
exsentiiig  a  power  of  attorney  anthorising  a  third  person  to 
ester  and  m^e  a  lease  on  the  land,  as  used  to  be  the  prac- 
tice (c).  They  cannot,  however,  sue  as  a  common  informer  {d), 
Aa  action  of  assumpsit  may,  in  some  cases,  be  maintained  by 
aeorporation  aggregate  (e).  A  corporation  must  be  described 
in  all  1ml  proceedings  by  its  corporate  name  (/) .  Frequently, 
acts  of  Paniament  enable  corporate  bodies  to  sue,  and  others 
to  sue  them,  in  the  names  of  their  clerks,  treasurers,  &c.,  for 
the  time  being. 

Proceedings  agaimt  corporations  aggregate  must,  fonnerly,  proceedings 
bare  been  by  origin^  summons,  or  attachment,  and  distringas;  ■fi*>n»t* 
and  the  mode  of  proceeding  was  the  same  as  it  formerly  was 
in  actions  against  peers,  excepting  that  the  plaintiff  was  not 
authorised  by  any  statute  to  enter  an  appearance  for  the  de- 
fendants, but  be  must  have  proceeded  to  compel  an  appearance 
bj  levying,  on  the  lands  and  goods  which  constitute  the  common 
stock  of  the  corporation,  issues  on  successive  writs  of  distring<Uy 
moving  to  increase  them,  and  from  time  to  time  to  sell  them. 
Kow,  however,  by  the  2  W.  4,  c,  39,  ss,  21,  22,  23,  the  process 
^aii^  corporations  aggregate,  to  enforce  their  appearance  in  a 
penonal  action,  is  the  same  as  in  ordinary  cases,  by  writ  of 
sonunons,  or  summons  and  distringas.  The  corporate  name 
must  be  inserted  accurately  in  the  writ.  The  service  of  the 
writ  may  be  '*  on  the  mayor  or  other  head  officer,  or  on  the 
town-clerk,  clerk,  treasurer,  or  secretary  of  such  corpora- 
tion" (^).  The  corporation,  or  any  members  of  it,  cannot  be 
bolden  to  bail  (A).    In  some  cases,  assumpsit  lies  against  a 

*)  Co.  Litt.  66L  b.;  VoL  1,65.  See  Jt  t.  (e)  See  AmeUd  v.  Mai/ar  nf  Poole,  rupra: 
^irmm^Ktm  mut  Ciaueoattr  Railway  Co.,  The  Barber  Surgoomt  t^Loitdony,  PeUom, 
9C.  fe  p.  478:  1  G.  &  D.  457:  Amotd  r.    2  Lev.  363.  The  Dean  and  Chapter  of  Ro- 


n«  Jlf%ar,  jMu  itun^  attd  Dmrgtnee  of  ehetter  v.  Pierce,  1  Camp.  466:  Maffor  of 

f^tk,  i  Soott.  N.  R.,  741 : 2  DowL,  N.  S.,  Stafford  v.  TUl,  12  Moore,  360;  4  Ring.  79, 

SI*,    A«  to  the  mode  of  appointing  an  S.  C:  FWumoneer^  Compani/  t.  Roberteon, 

Ktontey  far  the  City  of  lAmdoo,  lee  &  C,  12  Law  J..  N.  S.,  C  P.,  185}  6  Scott,  N. 

^  See  Chit.  Focnu.  482.  &.,  K,  S.C. 

K>  Run.  Eject.  1M;  Roi.  32S.  (/)  1  Leach,  4th  ed.,  853. 

,  t^i  Wmeer^  Cmmpamg  ▼.  Fbrreet,  3  Str.  ij-)  2  W.  4,  c  39, 1. 13. 

1>4L  {h)  Vol.  1. 041. 


Prceeediitgt  agmut  Carponaimt. 
^  corporation  (i).    So  may  indebiuntu  in  debt  Ii«  (i).    Tw 
U  Bostauiable  agaiaet  them  ;  w  is  csBe  for  a  Mat  ntam , 
and  so  is  trespass  (m).     A  corporation  aggr^ate,  not  being 
pBDIe  of  a  personal  appearance,  can  only  appear  by  atton 
repilarly  appoinUd  under  their  common  seal  (b). 
jc  t^^^^.  ^^"2  "^'  corporate  property  is  not  protected  by 
6^6  (T.  4,  e.  76,  thouRli  directeJ  to  be  applied  to  public  p 
poses  only,  from  the  claims  of  persona  havme  demands  on 
con»oration  (oj. 
The  remaining  proceedings  are  the  same  as  in  oriinarr  ca. 
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CHAPTER  ni. 

FfiOCKEI>nfOS  BT  A!n>  AGAINST  JOINT-STOCK  AND  OTHER  PUBUC 

COMPANIES. 

JoiKT-sTocK  or  other  public  companies  may  often  sue  and  be  chap.  m. 
sued  in  ^e  name  of  one  or  more  of  its  members  or  officers.  proce»L 
It  is  not,  perhaps,  necessary  to  describe  such  member  or  officer 
u  such,  in  the  writ,  though  it  is  usual  and  safest  to  do  so  (a). 

As  to  the  service  of  process  in  an  action  against  a  trading  or  senrioe  of. 
other  company  or  body  within  the  meaning  of  the  7  W,  4  tS^*  1 
Vkt,  c,  7Zy  see  VoL  1,  156.  There  are  uso  many  statutory 
enactments  pointinfi;  out  the  mode  of  service  in  action  against 
public  companies,  mr  which  see  VoL  1, 157  (h).  Service  of  a 
writ  in  Irelknd  will  not  do  (c). 

As  to  what  pleas  will  be  allowed  to  be  pleaded  together,  in  ^^^^ 
an  action  aeamst  the  public  officer  of  a  company,  see  ante,  ^ 
Vol.  1,  264,  &c. 


As  to  when  the  books  of  public  companies  may  be  inspected,  inspection  of 
see  fNur,  PL  5,  Ch.  13.    In  an  action  against  a  shareholder  for  *^ 
calls,  it  was  hdd  that  the  defendant  could  not  claim  to  inspect 
the  minnte-books  of  the  company  and  of  the  directors'  meetings, 
^  particularly  with  respect  to  the  calls"  sued  upon,  for  the 
purpoee  of  framing  his  plea  (d). 

If  a  statute  enable  a  company  to  sue  on  covenants  in  which  Parties  to 
they  are  interested  in  the  name  of  their  secretary,  an  action  «ctio°' 
niay  be  brought  in  his  name  upon  a  covenant  entered  into 
▼itn  individuab  in  which  the  company  are  interested  (e). 
Where  a  statute  stated  that  it  should  he  aufficienty  in  all  actions 
to  be  instituted  or  prosecuted  against  the  comnany,  to  state 
the  name  of  the  secretary,  or  some  one  of  the  oirectors,  &c., 
ss  the  nominal  defendant  representing  the  company,  the  Court 
Wd,  upon  the  construction  of  the  whole  act  of  Parliament,  that 
it  was  not  imperative  to  sue  in  this  manner,  but  that  an  indi- 
ridoal  shareholder  might  be  proceeded  against  (/).  If  an 
sctioD  is  brought  on  a  contract  entered  into  with  the  directors 
of  a  joint-stock  company  constituted  by  deed,  all  the  directors 
ihooki  sue  (jg). 

W  SeeToL  1. 14&  And  lee  SMnmr  v.  Lomterf.  4  M.  <t  G. 

01  Seeako  the  ?&  8 Vict,  c  113,  t.  43,  477;  ft  Scott,  N.  R.,  197.  &  C. 

IfaActto  ragulate  certain  Jolni-atock  {/)  BMcftv.Sfr  J.K^.SSooU,  N.R., 

■Mb IB  Enftendf.  327;  &  M.  Jfc  G.  41A.    (The  company  wa« 

(4  Amm  v.  The  UiOian  ofirf  Dnff^tda  the  "  Patent  Rollioff  and  CompreMinc 


,  _  ^_  ^,  14  M.  &  W.  142;  9  D.  Iron  Company,"  ettahltshed  under  4^5 

*Lia,  S.C  Vict-aSOf.    And  tee  fitou^tv.  Gordon.  1 

M  JWia^Mftaw,  Brittal,  and  Thamea  DowL,  N.  S.,  81&    (Uimmmththirt  Jnm 

J«M(iaa  Bmtwam  Cumftmif  y,  Whttt,  1  and  Coal  Compa$i^). 
«.!.».  ig)  PMp*v,  L^,10  Ad.  hE.  113;  2 

^  taM  ▼.  OOdumOi^,  4  Q.  a  430.  P.  ft  D.  314,  &  C 

Ld 


Aetiona  agaitut  Pitblk  (hmpania,  Ije. 

The  creditors  of  &  banking  company,  under  th«  7  O.A, 
7  46,  cannot  sue  on  individuat  member  of  the  compso/ 
the  debt  of  the  company,  but  rouet  proceed  against  the  p 
'f  lie  officer,  oh  enacted  by  tbe  9tb  section  of  that  act.  Ani 
trould  Beem  that  thia  is  the  case,  though  there  is  no  pal 
of&cer,  or  he  is  out  of  the  jurisdiction;  but,  in  euch  ft  ci 
it  wonld  seem  that  the  company  could  be  compelled  to 
point  a  public  offioer{A).  The  public  ofBcer  of  aaeb  a  ct 
panv  may,  notwithstanding  its  change  of  name  snd  the 
cession  of  new  proprietors,  muntain  an  action  on  &  gauan 
giren  to  the  company  before  its  change  of  iuune(ij.  Wh 
such  a  copartnership  had  begun  to  carry  on  the  trade  f 
business  of  bankers,  and  issued  notes  accordingly,  but  sul 
quently  stopped  payment,  and  merely  kept  the  establidimi 
open  for  the  poipose  of  paylnr  their  notee  and  wiodin^  up ' 
anairs  of  the  concern,  it  was  neid  that  they  still  continoed 
be  a  banking  eopartnership,  so  as  to  be  entitled  to  sue  fav  th 
public  officer  (t).  It  would  seem  that  the  7  O.  4,  c.  46,  s 
the  1  Jf  2  Pid.  c.  96,  enable  banking  copartnerships  to  t 
in  the  name  of  their  public  officer  for  the  prioe  of  shai 
therein  (I).  Where  an  action  was  improperly  brought  ud( 
the  former  statute  in  the  names  of  two  persona  as  public  ol 
cere,  the  Court  allowed  the  proceedings  to  be  amended  I 
striking  oot  the  ntrao  of  one  of  the  plaintiffs  on  pap-ment 
ooete  (m).  An  objection,  that  the  plaintiff  ought  t^  hare  ea 
as  the  public  officer,  cannot  be  taken,  unless  it  has  been  pie* 
lb-  ed  (n).  If  a  judgment  is  obtained  a£«inst  a  person  as  tfae  pnbi 
^'  officer  of  a  company,  who  In  fact  is  not  so,  application  shou 
ir,  be  made  to  set  it  aside,for  until  that  is  done,  itisbindinznp' 
the  company  (o).  But  if  the  jnd^ent  was  obtained  by  d 
eollniiou  and  eonnivanoe  of  the  plaintilf  and  the  public  oniee 
the  same  is  not  binding  on  the  other  members  of  the  vw 
nership,  and  may  be  taken  advantage  of  by  plea  to  a  ici.fi- c 
tbe j  uagmeot,or,  itscems,hymotiontosettheju  dgment  ssidef^ 
Where  an  action  was  bronght  by  a  public  officer  of  a  banku 
«  company  under  the  7  G.4,  e.  46,  juagment  having  been  entof 
np  and  execution  iaaued  in  his  name  after  he  had  ceased  to  1 
mch  public  officer,  the  Court  permitted  a  snggestion  of  ^ 
nmoval  and  the  name  of  another  officer  to  be  entered  im 
iwvlimeontheroll,  and  the  judgment  andea.«a.  tobesn]mdi> 
Dythe  inserUonof  the  officer's  name,  without  coats,  thangf<lA' 
defendant  had  been  arrested,  and  applied  to  set  aside  Ibe  prn 
oeedings  for  inegularity  (f ).     It  aeemBdoubtfuI  whether  lOcI 

_j»)jlr>niir.a»H.iOU.&|W^7lii      (t  I 


lit.  - 
ovit  U). 
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a  Bi^^esdon  can  be  traversed  (r).    So,  where  a  cognwU  was    chap. 
ghwi  in  an  action  by  the  public  officer  under  the  *J  O.A^c.  46,  " 

by  wiiich  it  was  provided,  that,  upon  de&ult  in  payment  of  a  °^" 
nm  of  money,  the  plaintiff  ahould  be  at  liberty  to  enter  up 
^fment  and  iaaae  execution^  it  was  held  that  judgment 
■^  be  aig^ned  in  tite  name  of  another  public  officer,  upon  a 
ageitioa    being  entered  of  the  removal  of  the  original 

ffitiff(^^.    The  Court  in  one  case  set  aside  a  sci.  fa.  which  setting  Mide 
been  issned  upon  a  judgment  on  a  warrant  of  attorney,  IJd^i^ton 
llifoi  by  the  public  officer  of  a  banking  company,  under  the  warrant  of 
IQ.i^c.  46,  for  an  irregularity  which  made  it  void,  and  di-  •^orne}'. 
neted  issues  to  try  the  liability  of  the  defendant,  the  title  of 
^pbdnUff,  and  the  validity  of  the  warrant  of  attorney  {$). 
It  «cms,  that,  in  support  of  an  application  by  a  meml)er  of 
wbt  eotnpany  to  set  aside  a  warrant  of  attorney  and  jodg- 
■nt  and  set.^.  in  the  proceedings  agdnst  the  public  officer, 
aaltbe«n.  fa.  in  the  proceeding  against  himself,  the  affidavits 
■iy  be  entitled  in  both  rules  {$). 

Wbere  judgment  is  obtained  against  the  public  officer  of  a  sdrc  AkU* 
jeiat-itock  banking  company  sued  on  their  behalf,  under  the  7  ^JjJfSS^ 
6.4j  C.46,  s.  9,  the  proper  mode  of  proceeding  to  execution  SSof  a 
igVBst  a  memb^  not  oeing  such  public  officer,  is  by  sd.  fa.y  banking  com. 
ttd  Bot  by  suggestion  (<),  and  leave  of  the  Court  is  necessary  ^*"^' 
iet 'ttsoi^  the  9ci.  fa.    Execution  may  be  issued  against  the 

CJic  officer  without  a  scu  fa.  {u).    T?he  Court  will  not  giv« 
1  to  issue  a  Ki.fa.  against  former  members  of  a  banking  co- 
putDenhip,  unless  it  be  made  to  appear  that  the  plaintiff  has 
ndlyand  hind  fide  attempted  to  enforce  the  judgment  against  the 
Mibeis  for  tne  time  bemg  (v).    It  would  seem  that  the  mo- 
tiw  for  the  sd.fa.  against  a  member  of  a  banking  copartner- 
^f  trading  under  the  7  G'  4,  e.  46,  must  be  made  in  open 
^<>^(f).  The  rule  is  absolute  in  the  first  instance  (y),  though 
HI  nme  eases  a  rule  imi  only  has  been  granted.    It  is  no  au- 
ivertothe  application,  that  the  parties  <^ed  on  to  shew  cause 
u«  not  shareholders  of  the  company  (s).    The  issuing  of  the  issuing  scL fa. 
^fa.  without  the  leave  of  the  Court  cannot  be  pleaded  as  a  without  leave. 
Weace,  but  is  an  irregularity  merely,  for  which  the  writ  of  ^^"^^^'^y- 
id,  fa,  may  be  set  aside  (a),  upon  application  for  that  purpose 
we  in  due  time.    After  juagment  on  demurrer,  the  Court 


"fvMNe  of  such  a  defset  by  a  daaaa  £8$:  WhitUnbwM  v.  JAw,  8  Scott.  661;  6 

aiAfiwA,  that  be  win  not  obUln  any  Bing.  N.  C.  345:  Botanquet  v.  Ran^fiird, 

inaouor  rule  ofcoart  to  set  aside  any  II  Ad.  &  E.  .V21:  Oom  v.  Laur,  6  M.  A  W. 

P^^fnrflogiforiiTeffularity.ar  otherwise  317.     See  WUliama  v.  AtpinaU,  7  Scott. 

^y.My  matter  or  thiiu;  whereby  the  Ri2,    See  form  of  tcL  fit..  Chit.  Forms, 

gymr  be  delayed  m  entering  up  483. 

Mpeu sad ndnc  out  execution,  S.C  («)  Hanoood  v.  Loio,  7  M.  <k  W.  203; 

g  l^iUt.Ta^ior.mpn.  8  DowL  899,  Purlce,  B..  dublUmU.    See 

(^  ftM^Mf  tr.   GnoAam,  7  inr.  831,  BomnquH  ▼.  Rantfbrd:  Paulet  v.  fTuttaU, 

W  S«  Bmtvput  V.  WvOprd.  5  Q.  11  Ad.  ft  E.  620:  3  P.  &  D.,  S9B,  S.C 

^«&  (V)  JECon&y  v.  Loic,  4  P.  &  D.  379i  M 

0  Wwf T.  mmmjwA,  2  Q.  B.  972.  Ad.acE.802. 

^"0BtiaB  was  enlcfcd  in  this  casa,  and  (x)  WingfiM  v.  nurtan,  2  DowL,  N.  S., 

^«oartof  enron  set  aside  the  award  of  3S6. 

^K^ctiai:  marfitld  ▼.  Borlkm,  2  DowL,  (y)  J6kn»tm  v.  fi^ef«»,  7  Jur.  21A. 

^^3S5,  (Faftaa  UfiX&ng  <md    dm-  Is)  Ooutm  v.  Bra</«tf.  11  M.  Je  W.  461  { 

{7"Hr*«i  Onmrny):  WMeU  r.  Peel,  2  DowL.  N.S.,  1020.  S.  C. 

Vf*i;  N.  S..  102,  B.  C.:  Oowea  v,  (a)  Bradie^  v.  WaHmrg,  11  M.  &  W. 

**«".)•  M.  *  W.  atk;  '2  DowL,  N.  S..  432;  2  DowL,  N.  S.,  1088. 


Actioiu  againtt  Public  Compania,  l^. 

The  creOitorg  of  a  banking  companjr,  under  the  7  G.  4, 
J  46,  cannot  Bue  on  individual  member  of  tlie  company  f 
the  debt  of  the  company,  but  must  proceed  against  the  pii 
J  lie  officer,  as  enactea  by  the  9tb  section  of  that  act.  And 
would  seem  that  this  ia  the  case,  though  there  is  no  publ 
officer,  or  he  is  out  of  the  jurisdiction ;  but,  in  such  a  cm 
it  would  seem  that  the  company  could  be  compelled  to  ^ 
point  a  public  officer  (A).  The  pnblieofficer  of  such  ■  col 
pany  <u&y,  notwithstandiug  its  change  of  name  and  the  a 
cession  of  new  proprietors,  muntain  an  action  on  a  gnannt 
given  to  the  company  before  its  change  of  name  (i).  Whe 
such  a  copartnei'SDip  had  begun  to  carry  on  the  trade  m 
business  of  bankers,  and  isaued  notes  accordingly,  bnt  fuba 
quently  stopped  payment,  and  merely  kept  the  establishmei 
open  for  the  purpose  of  paying  their  notea  and  winding  up  t1 
Mhlrs  of  the  eoucem.  It  was  held  that  they  still  contmud ' 
be  a  banking  copartnenhlp,  so  as  to  be  entitled  to  sue  br  thr 

fublic  officer  (i).  It  would  seem  that  the  7  O.  4,  c.  46,  u 
he  1  J^  2  Vict.  e.  96,  enable  banking  copartnerships  to  si 
in  the  name  of  their  public  officer  tor  the  price  of  shm 
therein  (/).  Where  an  action  was  improperly  brought  undi 
the  former  sbitute  in  the  names  of  two  persons  as  public  ofl 
cers,  the  Court  allowed  the  proceedings  to  be  amended  ti 
striking  out  the  name  of  one  of  the  plaintiffs  on  paymeat  < 
costs  (m).  An  objection,  that  the  plamtiff  ought  to  hare  eu( 
aa  the  public  officer,  cannot  be  taken,  unless  it  has  been  plciu 
b.ed  (n).  If  a  judgment  is  obt^ned  acainat  a  person  as  thepabl 
J'  officer  of  a  company,  who  in  fact  is  not  so,  application  Kwol 
V,  be  made  to  set  it  aside,  for  until  that  Is  done,  it  is  binding  opo 
the  company  (o).  But  if  the  judmient  was  obtained  by  d 
collusion  and  oonnirance  of  the  plaintiff  and  the  public  omeei 
the  aame  is  not  binding  on  the  other  members  of  the  copirl 
nershlp,  and  maj;  be  taken  adrantage  of  by  plea  to  a  tei./a-  o 
theju<lgment,or,itscems,bymotlontosetthejudgmentagide(^^ 
Where  an  action  waa  brought  by  a  public  officer  of  a  bankin 
"  company  under  the  7  O.i,  e.  46,  judffment  having  been  entert 
up  and  ezecntton  issued  in  his  name  after  he  had  ceased  to  b 
inch  publlo  officer,  the  Court  permitted  a  snggestion  of  lii 
removal  and  the  name  of  another  officer  to  be  entered  ma 

Cline  on  the  roll,  and  the  judgment  and  ea,  *a.  to  be  amende' 
the  inaerUon  of  the  officer's  name,  without  costs,  though  th 
defendant  had  been  arrested,  and  applied  to  set  aside  tbe  pro 
oeedingsfor  irregularity  (f).     It  seems  doubtful  whether  lud 
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Divi«  entitled  in  both  rules  (i).  ™Mif  officeiof  a  sdre 

■«*«i;b.:ki.5eo„p.ny  ™ri  on  ''^  Jjf.f  „°'SS ton  «'' 
:.  1,  r.  40,  ..  9,  tSi.  prop"  ™J«  ° 'j-      iSr.,  i,  bv  .<i  /«•,  •■"'" 

ij'.Lc  officer  witbontttKt.^''.tu;.     *"=     „„r.  hnnltinico- 
■mloiffiue&m  fo.aeainstformer  members  of  a  "an^'ni^"" 

i  w"fhr™;.  if^blo&te  tat*  «^  »■•-;"  V:''  t°.f 
irrrpSiSlLrfA^^s^.^^^^^^^^ 
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the  debt  of  the  company,  but  must  proceed  agaiiiBt  the  p 
lie  officer,  as  enacted  by  the  9th  section  of  th&t  &ct.     An 

jijchVt 

it  would  seem  that  the  company  could  be  compelled  t 
"       -fL).    ITie  E  "       -         -^      ■ 

proprietors,  n  ^ 

given  to  the  company  before  its  change  of  nama(ij. 


point  a  public  officer(AV  The  public  officer  oisuch  a  ci 
pan^  mar,  Dotwitbstanaiag  its  change  of  name  ftnd  the 
cession  of  new  proprietors,  maintain  an  action  on  a  gaax»i 
given  to  the  company  before  its  change  of  nama(ij.  WL 
guch  a  copartnership  had  begun  to  cany  on  the  trade  i 
business  of  bankers,  and  issued  notes  accordingly,  bnt  aul 
quently  stopped  payment,  and  merely  kept  the  establishm 

XI  for  the  porpose  of  paying  their  notes  and  winding  up 
irs  «f  the  concern,  ft  was  held  that  they  atlll  continud 
be  a  banking  copartnership,  so  as  to  be  entitled  to  sue  br  tli 

SiWic  officer  (i).  It  would  seem  that  the  7  O-  4,  c.  46,  i 
e  1  df  2  Viel.  e.  96,  enable  banking  copartnerships  to  : 
in  the  name  of  their  public  afficer  far  the  prioe  of  sha 
therein  (I).  Where  an  action  was  improperly  bronght  nni 
the  former  statnta  in  the  names  of  two  persons  as  public  o 
cere,  the  Court  allowed  the  proceedings  to  be  amended 
striking  out  the  name  of  one  of  the  plaintiffs  on  paymeut 
costs  (m).  An  objection,  that  the  plamtiff  ought  to  hare  so 
as  the  public  officer,  cannot  be  taken,  unless  it  has  been  plei 
>-  ed(n).  If  a  judgment  is  obtained  a^nst  a  person  as  the  pub 
''  officer  of  A  company,  who  in  fact  is  not  so,  application  shau 
',  be  made  to  set  It  aside.for  until  that  is  done,  it  isbindine  np 
the  company  (o).  But  if  the  jnd^ent  was  obtwoed  by  t 
collusion  and  eonnivance  of  the  plamtifFand  the  public  omci 
the  same  is  not  binding  on  the  other  members  (rt  the  cojjai 
nership,  and  may  be  taken  advantage  of  by  plea  to  a  iei.fa.  i 
the  j  udgmcnt,or,  itseems,bymotlonto9etthej  udgment  asi3e{^ 
Where  an  action  was  brought  by  a  public  officer  of  a  bantu 
'  company  under  the  7  (3. 4,  e.  46,  judgment  having  been  enlen 
up  and  execution  issued  in  faifi  name  after  he  had  ceased  to  I 
•ucU  public  officer,  the  Court  permitted  a  suggestion  of  h 
removal  and  the  name  of  another  officer  to  be  entered  r» 

Ctmne  on  the  roll,  and  the  judgment  and  ca.  ta.  to  be  wttaif 
the  inserUon  of  the  officer's  name,  without  cost^  tbougti  lA 
defendant  had  been  arrested,  and  applied  to  set  aside  (he  p"^ 
oaedings  for  irregularity  {q).     It  seems  doubtful  wliether  sac 


Jelimt  agauut  PttiUe  Qmpaniet,  3fe. 

m  eu  be  traTereed  (r).    So,  wh«n  ■  co^Mvit  wu    cbjl 

_..,»  ^  ^  action  bj  the  public  offieer  under  th«  7  0.  4,  e.  46, ;; 

ij  irkKh  it  WM  proTiaed,  that,  upon  defimlt  in  psyment  of  a  •^'•™ 
irfDMne;,  tlw  plaintifT  should  be  at  libertv  to  enter  np 
'~Bal  ud  JMoe  eiecntion,   it    wtu   held  that  judgment 
t  be  ^DCd  in  the  lume  of  Another  public  officer,  upon  a 
)l>Mi   being    entered   of   the   removal  of   the  onginsl 
tiff(rj.   The  Court  in  one  case  set  adds  a  m.  fii.  which  starii 
Wm  umed  npon  a  judgment  on  a  warrant  of  attorney,  ^^ 
hytbt  public  officer  of  a  banking  companjr,  under  tne  nnw 
iS.t,  64fl,  for  an  irregularity  which  made  it  void,  and  dl-  »"""" 
^cltd  iwies  to  try  the  liability  of  the  defendant,  the  title  of 
itpltiiitiff.and  the  validity  o*f  the  warrant  of  attomey(»)- 
'         ■'  ',  in  support  of  an  application  by  a  member  of 
ny  to  set  arade  a  warrant  of  attorney  and  indg- 
.Ja.  in  the  proceedings  against  the  public  officer, 
udibtsri./a.in  the  proceeding  agmnst  himself,  the  affidavits 
■r  t«  snttlled  in  both  roles  (*). 

yhtn  judgment  is  obtained  against  the  public  officer  of  a  sdie  f 
^tHtotk  banting  company  sued  on  their  behalf,  under  the  7  SiS 
$•  i  (; 40,  (.  9,  the  proper  mode  of  proceeding  to  execution  ginai 
■piMt  K  member  not  neing  such  panlic  officer,  ii  hy  sd. /a^*"^^^ 
•ri  Wt  by  suggestion  (1),  and  leave  of  the  Court  is  necessary  '™'' 
^—' — tlM>n._ft.     Execution  maybe  issued  aijainflt  the 
er  withont  a  «ct./a.  (u).     'Hie  Coart  will  not  gin 
^sntoinne  a  sei.^.  against  former  members  of  a  banking  co- 
■tiHnbip,  nnlen  it  be  made  to  appear  that  the  plaintiff  has 
■UrutdOM^/Meattempted  to  enforcethejndgment  against  the 
xmbeis  for  the  time  being  (s).    It  would  eeem  that  the  mo- 
«i  for  the  lei./a.  against  a  member  of  a  banking  copartner- 
iip  tiading  under  the  7  O.  4,  c.  46,  mnst  be  made  in  open 
intt[i').  The  rule  is  absolute  in  the  first  instance  (j/),  though 
■ome  cases  a  rule  inn  only  has  been  granted.     It  is  no  an- 
'trte  the  application,  that  the  parUes  billed  on  to  shew  causa 
e  not  BhareholderH  of  the  company  (z).     The  isenine  of  the  IhuLdj 
I.  /a.  without  the  leave  of  the  Court  cannot  be  pleaded  aa  a  jj^ 
ftnoe,  but  is  an  irregularity  merely,  for  which  the  writ  of  ^""^ 


,  nwy  be  set  aside  (o),  npon  application  for  that  purpose 
ia  due  Ume.    After  juograent  on  demnrrer,  the  Court 
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■  for  IrtwilaTtlr.iiT  UbsulM  117.     Sa  (riMami  v.  Agnail,  1  ScoLt, 

natter  or  Itabu  shntbT  \bi  no.    Ste  form  of  tti.  fn.,  Cbll.  Foma, 

IT  bi  d«Urvl  Id  aoUriiic  up  410. 
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ml,  H.  gLw,  B.  t..  Obw  I.       « 


Aetiont  agaimt  PiAlk  Compania,  ^e. 

The  creditora  of  a  banking  compEmj-,  under  the  7  &.  4 
r  46,  cannot  sue  an  individual  member  of  the  coinpMijr 
the  debt  of  the  company,  but  must  proceed  againHt  the  p 
'  Ho  ofiicsr,  as  enacted  by  the  8th  section  of  that  act.  An 
would  seem  that  this  is  the  case,  though  there  is  no  pa 
ofiicer,  or  he  ii  out  of  the  jurisdiction;  but,  in  such  a  c 
it  would  seem  that  the  company  could  be  eoim>elled  to 
point  a  public  officer  (ii).  The  public  officer  of  auch  a  c< 
pan^  may,  notwittistanaiiig  its  change  of  name  and  the 
cession  of  new  proprietors,  maintain  an  action  on  a  goaiai 
giren  to  the  company  before  its  change  of  nmne  (i ).  Wli 
such  a  copartnerenip  had  begun  to  carry  on  the  trade  : 
business  of  bankers,  and  issued  notes  accordingly,  but  sul 
quently  stopped  payment,  and  merely  kept  the  estAblishm 


be  a  bonking  copartnership,  so  as  to  be  entitled  to  sue  hr  tli 
public  officer  (i).  It  would  seem  that  the  7  O.  4,  e.  46,  i 
the  1  df  2  Viet,  e.  96,  enable  banking  copartnerships  to  i 
in  the  name  of  their  public  officer  lor  the  prio«  of  sha 
therein  {I),  Where  an  action  was  improperly  bronght  urn 
the  former  statute  in  the  names  of  two  penons  as  public  a 
cere,  the  Court  allowed  the  proc«edings  to  be  amended 
atrildng  out  the  name  of  one  of  the  plaintiffs  on  parmenl 
ooatB  («»).  An  objection,  tliat  the  plamtiff  onght  to  hare  an 
as  the  public  officer,  cannot  be  taken,  unless  it  has  been  pies 
J.  ed  (n).  If  a  judgment  is  obtwned  against  a  person  as  the  pnb 
I'  officer  of  a  company,  who  in  &ct  is  not  so,  application  shou 
r,  be  made  to  Bet  it  aside,  for  until  that  is  done,  it  is  binding  np 
the  company  (o).  But  if  the  judgment  was  obtainedbj  t1 
coUniionand  eonniranoe  of  the  plamtifFand  the  public  oinee 


nerahip,  and  maj^  be  taken  advantage  of  by  plea  ti.  ..  .  . 
thejuagmeat,or,itseems,bymotiontoBettnejudgmentasiaeQi 
Where  an  action  was  bronght  by  a  public  officer  of  a  bank" 
^  company  under  the  7  &.i,  c.  46,  judgment  having  been  enten 
Up  and  ezeention  issned  in  his  name  after  he  had  ceased  to  t 
■nch  public  officer,  the  Court  permitted  a  suggestion  of  hi 
nmond  and  the  name  of  another  officer  to  be  entered  niu 
proAmeontherol),  and  the  judgment  andcu.  fa.  tobeamfD<lc 
ny  the  inaartion  of  the  officer's  name,  without  coat^  Ihongb  16 
defendant  hod  been  arrested,  and  applied  to  set  aside  the  f^ 
oaedinga  for  irr^ularity  (^ ).     It  seems  doubtful  whether  suci 

W)  XmwilT.OxBiiu.  IOM.AIW.7iI1       (0  DwUn  T.  Aw,  $  SCDK  N- ^ 
a  Bawl,  H.S.,  its,  S.C.   SKthif&s  laJL 
VM.  c.  Ila,  >.  47,  f«  niiilulsi  iDtDl- 
Moek  buki.    Tbt  I  ft  >\ fTcTM,  n-   < 

4.e.U.ta>u«,elllM>(laa(0T)D^llTirUh   • 
othcn,  (h*  piibUo  oScB  of  lucli  cim. 
pnv.  and  tlw  puMk  owes  to  tue  uiii    ] 
nemtwi  uiha  iKhm  or  lobit1>  with 
oclwn.    TtiltoctoriAlvti..BMn«Ed    1 
b*  th»3A4  Vict. cm.  liDudepirpetiuU 
bTHMlftHVln.c.  SO. 

(1)  Wilmm  T.  OsMi,  tlt.^Vf.K*.       I 

WJMrMmT.CNm-.IIU.kW.TTa    I 


Aomtoffaiiut  PMic  Campania,  ^e. 

^ntiaacu  be  tiarcreed  (r).    So,  vbere  *  eogitovU  wu    csj 
timi  in  u  idiog  b;  the  public  officer  under  the  7  0. 4,  e.  46,  z — 
Ij  vbicfa  it  wu  Dnnided,  that,  npon  debnlt  in  pa  jment  of  a    '*'" 
KB  of  mooar,  UM  ptaintifF  Bhoald  be  at  liberty  to  ent«r  ap 
jt^Bcnt  uil  iMne  cxecation,    it   was  held   that  jndgment 
■pi  h«  NgiKiJ  in  tiie  name  of  another  puMic  officer,  upon  a 
'^^iaa    being   entered   of   the   removal   of   the   onginal 
pJBMif  (r^.   The  Court  in  one  case  set  aaide  a  td.  fit.  which  stton 
m  btM  uned  njmn  a  judgment  on  a  warrant  of  attorney,  ^1l 
nni  ^  Ihi  public  officer  of  a  banking;  company,  under  the  nm 
C.  ^  e.  46,  for  an  irregularity  which  made  it  void,  and  di-  "'°" 
wieil  ianies  to  try  the  liability  of  the  dsfeudant,  the  title  of 
it;dtiB(iff,uid  the  raltdity  of  the  warrant  of  attomey(»). 
Rt  mias,  tlut,  in  support  of  an  application  by  a  member  of 
!>»ti»  eompuiy  to  set  ande  a  warrant  of  attorney  and  nidg- 
(■Qud  »ti.fn,\ii  the  proceeding*  againit  the  public  orncer, 
ui^htai.  fa.  in  the  proceeding  against  himself,  the  affidarita 
at!  ^  entitled  in  both  mlei  (»). 

Wbere  jadgmmt  ia  obtuned  against  the  pnblic  ofRcer  of  a  sdrc  i 
jttnt^tock  banking  ooinpany  sued  on  their  behalf,  under  the  7  J?^ 
S.i,e,4Si,  1. 9,  uie  proper  mode  of  proceeding  to  execution  VmZ 
^liart  a  member  not  oeing  such  public  officer,  is  by  *d,  fa.,  Jjjj'' 
■*d  Mt  by  snggeetioD  (t)>  Bud  leave  of  the  Court  i>  necessary 
fcriMii^  thefd. /h.    Exeention  maybe  issued  arainst  the 
paMieaaKeTwithouta«rf./i.  (u).     "nie  Conrt  will  not  give 
Mnictwneafn.jKii.i^ainstfbnner  members  of  a  banking  co- 
'otnenhip,  anleas  it  m  made  to  appear  that  the  plaintiR  hu 
vUriiidfoiiJAieattemptedtoenfoTce  the  judgment  gainst  the 
wnben  tor  the  time  bemg  (r).    It  would  leem  that  the  mo- 
iod  for  the  td.fa.  a^inst  a  member  of  a  banking  copartner- 
!iip  tnding  under  the  7  O.  4,  e.  46,  most  be  made  in  open 
Kirt  (>).  The  rule  is  absolute  in  the  firat  instance  (f),  though 
I  nme  cases  a  rule  nui  only  has  been  granted.     It  is  no  an- 
'trie  the  applicaUon,  that  the  parties  called  on  to  shew  causa 
t  Dot  sbateholdera  of  the  company  (c).     The  iseuing  of  tile  iduin 
I.  fa.  without  the  leave  of  the  Court  cannot  be  pleaded  aa  a  J^^ 
■ftnce,  bat  in  an  irregularity  merely,  for  which  the  writ  of  ^^^ 
i.fa.  may  be  set  aside  (o),  upon  application  for  that  pnrpcee 
Ida  in  due  time.    After  jnagment  on  demurrer,  the  Court 


.  _, _«!  tFWUiBttliyv.  J>iD,  aScoll.SSl;  8 

"-       Set  FTMIfaM  ¥.  AtpbiaU.  7  Seolt, 


MAMlL*W.Ml>t)l>*l,N,S.,    Kii 


Aetiom  agaimt  PtAlie  Compania,  ifc. 

'.  The  crediton  of  a  banking  conipsny,  under  the  7  G-  4, 
"^  46,  c&nnot  sue  an  individual  member  of  the  company  I 
the  debt  of  the  company,  bat  must  proceed  against  tlie  pi 
jy  lio  officer,  as  enacted  by  the  9th  section  of  that  act.  And 
would  seem  that  this  is  the  case,  though  there  is  no  pot 
officer,  or  he  is  out  of  the  jurisdiction;  but,  in  sue))  •  ct 
it  wonld  seem  that  the  company  could  be  compelled  to  1 
point  a  public  officer  (A).  The  pDblle  officer  ol  such  a  cO 
pany  may,  DotwithstaQdiDg  its  change  of  name  and  the  1 
cession  of  new  proprietors,  mainWn  an  action  on  a  gnaiaal 
giren  to  the  company  before  its  change  of  name  (i).  WIi< 
such  a  copartnerBhip  had  begun  to  carry  on  the  trade  ■ 
business  of  bankers,  and  issued  notes  accordingly,  but  flub 
quently  stopped  payment,  and  merely  kept  the  establiihmi 
Open  for  the  parpoae  of  jiaylng  their  notes  and  winding  up  i 
ubirs  of  the  concern,  it  was  held  that  they  still  continued 
be  a  banking  oopartnership,  so  as  to  be  entitled  to  sne  br  tlti 

Sublic  officer  (jt).  It  would  seem  that  the  7  O-  *,  e.  40,  k 
le  1  df  2  Vitt.  e.  96,  enable  banking  copartnerships  to  t 
in  the  name  of  their  public  officer  tor  the  price  of  shu 
therein  (I).  Where  an  action  was  improperly  brought  aai 
the  former  statute  in  the  names  of  two  peraons  aa  public  of 
cers,  the  Court  allowed  the  proceedings  to  be  amended  I 
Striking  ont  the  name  of  one  of  the  plaiutiffii  on  parmFnl 
costs  (m).  An  objection,  that  the  plaintiff  ought  to  have  sn 
as  the  public  officer,  cannot  be  taken,  unless  it  has  been  plea 
eb-ed[fi).  If  a  judgment  is  obtained  a^nst  a  person  as  the  pnW 
'^  olGoer  of  a  company,  who  in  hct  is  not  so,  application  sbm 
nt,  be  made  to  set  it  aside,  for  until  that  is  done,  it  is  bindinE  op 
the  oompany(o).  But  if  the  judgment  was  obtainedbytl 
ooUudon  and  oonnirance  of  the  plaintiff  and  the  public  office 
the  same  is  not  binding  on  the  other  members  of  the  copu 
nerahlp,  and  maj[  be  taken  advantage  of  by  plea  to  a  td./a- 1 
thejuilgmeat,or,it  seems,  bymotion  to  set  thejudgmentuidK/' 
Where  an  action  was  brought  by  a  public  officer  of  a  bmkii 
^  company  under  the  7  G.  4,  e.  46,  judgment  having  been  cDtm 
np  and  exeeution  issued  in  his  name  after  he  had  ceased  to  I 
■nch  public  officer,  the  Court  permitted  a  suggestion  of  h 
remoral  and  the  name  of  another  officer  to  be  entered  nu 

CfMNOontheroll,  and  the  judgment  and  ca.  «o.  to  be  amende 
the  insertion  of  the  officer's — ''*• — ' — 1_  ii.._-fct), 

defendant  had  been  arrested,  t 
oeedinga  for  irr^ularity  {q). 


Aaiwagaiait  Putlh  CmpanUs,  l^e. 

.     .        —  A  1^^      ^  where  »  comovit  v^na    chjip.  i 

i«  «H  .toLldm  of  tb.  oompjny  (=).     '"""g.j  „  ,  .in™ 
n,  ?  .ithont  th.  l..«  ot.lb.  Cou"  'f^^^^/S.^To!'^' 


Aetioiu  affoifttt  Publie  Oompaniei,  1^. 

'.  The  credlton  of  a  banking  company,  noder  the  1  G.  ^ 
"^  46,  cannot  sue  an  individual  member  of  the  compuij 
the  debt  of  the  company,  bnt  must  proceed  agUDst  the  pi 
^  lie  officer,  aa  enactea  by  the  9th  section  of  that  act.  An 
would  seem  that  this  ia  the  case,  though  there  is  no  put 
officer,  or  he  is  out  of  the  jurisdiction;  bat,  in  such  a  a 
it  would  seem  that  the  company  could  be  compelled  to 
point  a  public  officer  (A).  The  public  officer  of  such  a  M 
pany  may,  notwithatanding  ita  change  of  name  and  the 
cession  of  new  proprietors,  maintain  an  action  on  a  guarai 
given  to  the  company  before  ila  citange  of  name  (i).  Wh 
such  a  copartnersnip  had  begun  to  carry  on  the  trade  i 
business  of  bankers,  and  issued  notes  accordingly,  bat  fut 
qnentiy  stopped  payment,  and  merely  kept  the  establiihrni 

Xa  for  the  purpose  of  paying  their  notes  and  windinc  ap  < 
irs  of  the  concern,  it  was  held  that  they  still  eontuined 
be  a  l>B]iklng  oopartnenihlp,  so  as  to  be  entitled  to  sue  by  th 

Sublie  officer  (i).  It  would  seem  that  the  7  O.  4,  e.  46,  a 
le  1  Jf  2  Vtet.  e.  96,  enable  banking  copartnerships  to  i 
in  the  name  of  their  public  officer  for  the  price  of  eht 
therein  (_l).  Where  an  action  was  Improperly  brought  uik 
the  fbnner  statute  in  the  names  of  two  persons  aa  public  o< 
cers,  the  Conrt  allowed  the  proceedings  to  be  amended 
Striking  out  the  name  of  one  of  the  plaintifls  on  psymeol 
oosts  (m).  An  objection,  that  the  plamttff  onght  to  hare  la 
as  the  public  officer,  cannot  be  taken,  unless  it  has  been  plei 
Db-  nl  (n).  If  a  judgment  Is  obtained  acainst  a  person  as  the  pub 
J^'  officer  of  a  company,  who  in  fact  is  not  so,  application  mwh 
BB,  be  made  to  set  it  aside,  for  until  that  is  done,  it  is  bindiiu  np 
the  company  (o).  But  if  the  jndnnent  was  obtained  hy  i 
oollusiou  and  connirance  of  the  plaintifFand  the  poblieanict 
the  same  is  not  binding  on  the  other  members  of  the  comi 
nenhip,  and  maj^  be  taken  adrantage  of  by  plea  to  a  Kt.  fa.  i 
thejuagnient,rir,  it  eeems,by  motion  to  set  thejudgmentaBiae(^ 
Where  an  action  was  brought  by  a  public  officer  of  a  bsnku 
1^  company  under  the  7  0.4,  £.46,  judgment  havins  been  entcn 
up  and  exeoution  issned  in  his  name  after  he  had  ceased  to  I 
such  public  officer,  the  Court  permitted  a  suggestion  of  ii 
removal  and  the  name  of  another  officer  to  be  entered  no 

CIWMoatherol],  and  the  judgment  andca.  ja.  tobeameDdi 
the  insertion  of  the  offieer*a  name,  without  costa,  thought 
defendant  had  been  arrested,  and  applied  to  set  aaide  tbe  p" 
osedings  for  imgularity  (?).     It  seema  doubtful  wheth«  wc 


Aamiagaixit  PitbHc  Cmpaniei,  Jfc. 


.tf  til  JBiie  a  «ri  ft  B«ain9tformermembeTaof«  "."""'"li^": 


-ml,™  for  it.  llm  b..og  (")■     "  "T.  bmiinll  cop.B™'- 


Aetiwtt  affaimt  PtAlie  Companitt,  ^r. 

The  creditors  of  a  b&oking  company,  under  th«  7  G.  4 
~  46,  cannot  sue  an  individual  member  of  tbe  compsnf 
the  debt  of  the  company,  but  muEt  proceed  against  the  p 
lie  officer,  as  enacted  by  the  9th  section  of  that  act.  An 
would  seem  that  this  is  the  case,  though  there  is  no  po 
officer,  or  he  is  ontof  the  jurisdiction;  bat,  in  such  a  c 
it  would  seem  that  the  company  could  be  compelled  to 
point  a  poblic  officer  {k).  The  public  officer  of  such  a  ci 
pany  may,  notwithstanding  it^  change  of  name  and  the 


ceaeiOD  of  new  proprietois,  maintain  an  action  on  a  gnkiv 
giren  to  the  company  before  itschange  of  name(»).  Wli 
such  a  copartnei'BDip  bad  begun  to  carry  on  the  trade  : 


business  of  bankers,  aud  issued  notes  accordingly,  but  sal 
quently  stopped  payment,  and  merely  kept  the  establishm 
open  for  the  purpose  of  paying  their  notes  and  winding  up 
aifairs  of  the  concern,  it  was  neld  that  they  atiU  continaeii 
be  a  banking  eopartnership,  so  as  to  be  entitled  to  sue  bv  tl 
public  officer  [k).  It  would  seem  that  the  7  O.  4,  e.  46,  i 
the  1^3  Viet.  e.  96,  enable  banking  copartnerships  to  i 
in  the  name  of  their  public  officer  tor  tbe  prioe  of  sha 
therein  {I).  Where  an  action  was  improperly  brought  nO' 
the  former  statnto  in  the  names  of  two  peisona  a*  public  o 
cere,  the  Court  allowed  the  proceedings  to  be  amended 
•trilling  out  the  name  of  one  of  the  pluntifft  on  pHrmenl 
ooats  (m).  An  objection,  that  the  plaintiff  ought  to  hare  en 
aa  the  public  officer,  cannot  be  taken,  unless  it  has  been  plei 
-•d(M),  If  a  judgment  is  obtained  a^nst  a  pcraon  as  tfaepnh 
'  officer  of  a  company,  who  in  fact  is  not  so,  application  ahoii 
,  be  made  to  set  it  aside,  for  until  that  is  done,  it  la  binding  up 
the  oompany{o).  But  if  the  judgment  waa  obtainedV  i 
collusion  and  eonnirance  of  the  plamtiff  and  the  pablieorno 


nership,  and  may  be  taken  adTantage  of  by  plea  tt  _  .  .  , 
thejudgment,or,  it  seems,  by  motion  to  set  thejudgmentasiil^ 
Where  an  action  was  bionght  by  a  public  officer  of  a  banbi 
'  company  under  the  7  f?.4,  e.  46,  jnogment  having  been  mUr 
up  and  execution  issued  in  his  name  after  he  had  ceased  to  1 
such  public  officer,  the  Conrt  permitted  a  siDggestion  of  ^ 
remOTtl  and  the  name  of  another  officer  to  be  entered  ta 

C<im«ontheroll,  and  the  judgment  andea.m.  tobeanieod! 
the  inserUon  of  the  officer's  name,  without  costs,  thaugttli 
defendant  had  been  arrested,  and  applied  to  set  aside  thr  pn 
oeedings  (or  irregularity  {q).     It  seems  doubtfiil  whether  sue 


; ...;»/,»     Tho  rnnrt  in  one  case  set  aaiae  «  »"-»■•-  « .riLon 

in;-rtocit  banking  companj  s"*' o"  ;°rl-j!„_  *to  execution  i^,.  oi  > 
.  »mj5  Ih.  «..  A     '■?'l"  °;  "K,,  coort  wiU  not  jl™ 

,.....,  tat  i.  m  ■™i7i7?"'"SiJS»fcrttatp«rp«« 


Aetiotu  agmmt  Publk  Chmpania,  Sft. 

The  creditors  of  a  b&oking  compnny,  under  the  7  G.i, 
J  46,  cannot  sue  an  individual  meniber  of  the  company  | 
the  debt  of  the  company,  but  must  proceed  against  the  ■gd 
'  lie  officer,  aa  enacted  by  the  9th  section  of  that  act.  And 
nould  seem  that  thia  is  the  case,  though  there  ia  no  paU 
officer,  at  he  ia  ontof  the  jurisdiction;  but,  in  such  a  cfl 
it  would  seem  that  the  company  could  be  compelled  t»  ^ 
point  a  public  officer  (ii).  The  public  officer  oi  such  a  ct 
pany  may,  notwithstanding  its  change  of  name  and  the  1 


cession  oi  new  proprietorsTmainl^n  an  action  on  a  gnaiant 
giren  to  the  company  before  its  change  of  name  (<J.  Wbe 
ouch  a  copartnei'snip  had  begun  to  carry  on  the  trade  B 
business  of  bankers,  and  issued  notes  accordingly,  bnt  suts 
qucntly  stopped  payment,  and  merely  kept  the  eatablishme 
open  for  the  pnrpoae  of  paying  their  notes  and  winding  up  t 
affairs  of  the  concern.  It  was  held  that  they  still  continued 
be  a  banking  oopartnership,  so  as  to  be  entitled  to  sue  by  thi 

Sublic  officer  {k\     It  would  seem  that  the  7  O-  4,  e.  46,  u 
M  1  Jf  2  Vin.  e,  96,  enable  banking  copartnerships  to  s 
in  the  name  of  their  public  officer  for  the  price  of  shu 
therein  (i).     Where  an  action  was  improperly  brought  nnJ 
the  fbnoer  statute  in  the  names  of  two  persona  aa  public  of 
cers,  the  Court  allowed  the  proceedings  to  be  amended  I 
striking  ont  the  name  of  one  of  the  plaintiffii  on  parment 
ooats  (m).    An  objection,  Uut  the  plamtifF  ought  to  hare  (w 
as  the  public  officer,  cannot  be  taken,  unJesa  it  has  been  pleft 
lob-ed  (tt).  If  a  judgment  is  obtained  against  a  person  as  thepnbl 
'™^  officer  of  a  company,  who  in  test  is  not  so,  application  ehmi 
iw,  be  made  to  set  it  aside,  for  until  that  Is  done,  it  is  binding  op' 
the  oompanT(o).     But  if  the  judgment  waa  obtained  by  t! 
collusion  ana  eonnivance  of  tho  plaintiff  and  the  public  office 


3  is  not  binding  on  the  other  mcmben  of  the  < 
nenhip,  and  may  be  taken  advantage  of  by  plea  to  a  *d.fa- 1 
thejudgment,or,ltBeems,bymot!ontosettnejudgmentaside(ii 
When  an  action  was  bronght  by  a  public  officer  of  a  banfcu 
"  company  under  the  7  G-  4,  e.  4fl,  jadgment  having  been  enten 
vp  and  execution  issued  in  hb  name  after  he  had  ceased  to  I 
■uch  public  officer,  the  Court  permitted  a  snggeation  of  h 
remoTal  and  the  name  of  another  officer  to  be  entered  *m 

Chmcontheroll,  and  the  judgment  and  ca.  «o.  to  be  amesili 
the  insertion  of  the  officer's  name,  without  coata,thoagtitl 
defendant  had  been  arrested,  r-nA  tm-nWrA  tn  net  mMp  tli»  nn 
oaedinga  for  irregularity  (7). 


Aetiom  againtt  Pi 

I  juerestioD  cui  be  traversed  ( 
fircn  in  on  action  by  the  publi< 
br  wbKh  it  was  provided,  that 
mm  of  iDODey,  the  plaintiff  ah 
jiJTment  and  issue  execution 
iiixht  he  signed  in  the  name  of 
niOTrtion  being  entered  of 
;>iiiBliff(r).  Tiie  Court  in  oat 
ai  been  issued  npon  a  judgi 
fi'fB  by  the  public  officer  of  i 
i  G.l,  e.  46,  for  ttn  irregulari 
r«ed  issues  to  try  the  liabilit; 
uiv  pliiotiff ,  and  the  Tali dity  o 
i'  terns,  that,  in  support  of  ai 
mi  company  to  set  aside  a  ' 
ninit  md  sci.fa,  in  the  proceei 
<>Jttie«i.  fa.  in  the  proceedini 
t!ii>'  k  entitled  in  both  rales  (« 
Vhtn  judgment  is  obtainei 
.loint-rtock  banking  company  bu 
fi.  1,  t.  *j,  «.  9,  the  proper  m< 
izainsts  member  not  being  sai 
ini  not  by  sagi^tion  ((),  and 
!"t  lamina  the  jej.  /it.  Execut 
poiiiic  offirer  withont  a  tei.  fa.  i 
i^ite  to  iwne  a  »ci,  fa.  against  fo 
ri-lnsrship,  unless  it  l>e  made 
wJlj and  iond  fide  attempted  to « 
Q'mbera  for  the  time  being  (p) 
^i')n  for  the  Kt.fa.  against  a  mt 
;l::p  tnuUni?  under  the  7  O.  i, 
[■'!ir((i).  The  mle  is  absolute  i 
in  Mme  cases  a  rule  niti  only  h 
i'utotbe  application,  that  the 
m  not  shareholders  of  the  con 
•^•/a.  withont  the  leave  of  th' 
Jffence,  but  is  an  irregularity 
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pawt  it.  corporation  (t).  So  may  indebitatus  in  debt  lie  {h).  Trover 
is  sustainable  against  them ;  so  is  case  for  a  false  return  (/}; 
and  so  is  trespass  (m).  A  corporation  aggregate,  not  being  ca- 
pable of  a  personal  appearance,  can  only  appear  by  attorney 
regularly  appointed  unaer  their  common  seal  (n). 

It  would  seem  that  corporate  property  is  not  protected  by  the 
5  <5f  6  W,  4,  c.  76,  thougn  directea  to  be  applied  to  public  par- 
poses  only,  from  the  clamis  of  persons  having  demands  on  the 
corporation  {o\ 
The  remaining  proceedings  are  the  same  as  in  ordinary  cases. 

«)  See  Mayor  ^  Ludlow  r.  OkorMon,  6  M.  &  W.  021;  &  C,  In  error,  8  M.  Je  W.  901. 

M.  A  W.  815:  Amoti  t.   The  Mayorof  {!)  Yarttmmgh  r.  BuUt  9f  Enf^tutd^  IS 

Pbof«,  6  Scott.  N.  R.,  741:  2  DowL,  N.  S.,  E«»t*  6:  Smtt*  v.  Wtrmhughmm  and  Sl^ 

ff74;  4  M.  ac  Gr.  860.  S. C:  Hatlv.  Ma^or,  forrUiire  Cat  Ompmy,  1  A.  &  £•  SX;  3 

Ae,t  o/Stomueat  13  L«w  J.,  N.  S..  Q.  B.,  Ner.  it  M.  771>  S.  C. 

107;  5  Q.  B.  596t  1  Dav.  k  M.  47A,  8.  C.  (m)  Mmund  v.  MimmotUh  Oammt  Otm- 

Sanndert  y.  GwmUofu  tf  St.  KeoU,  1ft  ^wiy,  1  Car.  dc  M.  6QS:  S  Dowl.,  N.  S., 

Law  J.,  N.  S.,  Q.  B..  2S5.  113:  5  Scott,  N.  It,  457;  4  M.  &  Gr.  452, 

i^)  De  Grave  v.Tbe  Mayor  Ste.t  AC.  Sc  8.  a 

P.  111.    And  fee  TUeon  v.  Warwick  Cat  in)  Bro.  Abr.,  tit.  Corp.  28;  Co.  Litt. 

Company,  4  B.  4c  C.  968.    And  Garden  t.  66.  a.  b.;  10  Ca  30  b.;  ante^  1<X37.  n.  la) 

The  General  Cemetery  Ompany,  7  Scott,  (•)  Doe  Parr  ▼.  Am,  1  Q.  B.700;  1  Gale 

97:  Hopkine  t.  Swaneea  {Mayor  </,  4t.),  4  &  D.  220,  &  C 
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CHAPTER  ni. 

nOCKEDniGS  BT   AND  AGAINST  JOINT-STOCK  AND  OTHER  PCBUC 

COMPANIBS. 

Joint-stock  or  other  public  companies  may  often  sue  and  be  ^L"^'*  ".'* 
wd  in  the  name  of  one  or  more  of  its  members  or  officers,  procm. 
it  is  not,  perhaps,  neoessary  to  describe  such  member  or  officer 
Msach,  in  the  writ,  thongh  it  is  usual  and  safest  to  do  so  (a). 

Afl  to  the  serrioe  of  process  in  an  action  against  a  trading  or  service  or. 
otber  company  or  body  within  the  meaning  of  the  7  fF.  4  <^  1 
^Mt  c  73,  see  Vol.  1,  156.  There  are  luso  man^  statutory 
cuctments  pointing  out  the  mode  of  service  in  action  against 
pQblic  companies,  mr  which  see  Vol  1, 167  (6).  Service  of  a 
^  in  Ireland  will  not  do  (c). 

As  to  what  pleas  will  be  allowed  to  be  pleaded  together,  in  ^^*^^ 
an  action  against  the  public  officer  of  a  company,  see  tmUy  ^ 
Vol.  1, 254,  &c.  

As  to  when  the  books  of  public  companies  may  be  inspected,  {^^^^'^  ^ 
•e  Mff,  Pt.  5,  Ch.  13.    In  an  action  against  a  snareholder  for  °^ 
calls,  it  was  h^d  that  the  defendant  could  not  claim  to  inspect 
the  minute-books  of  the  company  and  of  the  directors'  meetings^ 
**  particularly  with  respect  to  the  calls "  sued  upon,  for  the 
piDpoee  of  framinff  his  plea  (d). 

If  a  statute  enable  a  company  to  sue  on  covenants  in  which  Parti«  to 
thej  are  interested  in  the  name  of  their  secretary,  an  action  *<^^^<»* 
>iay  be  brought  in  his  name  upon  a  covenant  entered  into 
^n  individuals  in  which  the  company  are  interested  (e). 
Where  a  statute  stated  that  U  should  be  sufflcieiUy  in  all  actions 
to  be  instituted  or  prosecuted  against  the  company,  to  state 
the  name  of  the  secretary,  or  some  one  of  the  directors,  &c., 
ai  the  nominal  defendant  representing  the  company,  the  Court 
heh)»  upon  the  construction  of  the  whole  act  of  Parliament,  that 
it  was  not  imperative  to  sue  in  this  manner,  but  that  an  indi- 
▼idiiai  shareholder  might  be  proceeded  against  ( /).  If  an 
action  is  brought  on  a  contract  entered  into  with  the  directors 
<^  a  joint-stock  company  constituted  by  deed,  all  the  directors 
ahotUd  sue  (ff). 

MSeeVoL  1,148.  And  u»  Skhmer  r,  Lambert,  A  U,bO, 

,  W  Swatao  tlM7lK  8Vkt  c  113,  i.  43,  477;  &  Scott,  N.  R  ,  197,  &  C. 

iuAct  to  Rfulau  oertain  Jolnt-etock  (/)  B«tch  v.  Sir  J.  E^rt,  6  Scott,  N.  R., 

■vs hi  Esflind).  387;  A  M.  &  G.  41&    (The  company  was 

M  &M«T.  TV  DmhOH  and  Dngtuda  the  *'Pattnt  Rolling  and  Compraulng 

f^  ChN9««y,  14  M.  &  W.  14S;  S  D.  Iron  Company,"  cMabltohed  under  4  4k  A 

*,^aB,&C  VicLcSOT*    And  tee  aiewUt^,Onrdim,  I 

jWgjMii^ihiwi,  BrteHl,  and  Thamm  DowL, N. S.. 815.    (Mommauththbx  Inn 

**(<(n  RaUwoff  Cbmaamif  t.  White,  1  and  Caai  Onmpanif), 

^•^m.                   "^  (r)  PMp«  V.  I#l»,10Ad.*  E.113J  2 

f4  tela  T.  (kUmmO^,  4  Q.  a  430.  P.S  D.314,  S.  C 
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AttioM  affaimt  PuMv;  Companui,  Sft. 

The  creJiton  of  a  banking  corapany^,  under  tho  7  G.i, 

7  46,  cannot  sue  an  individual  member  of  the  oompaoy  I 

the  debt  of  the  companj,  but  must  proceed  against  the  pv 

"^  lie  officer,  as  enacted  by  the  9th  section  of  that  act.    And 

would  seem  that  this  is  the  case,  though  there  is  no  pnU 

"  t  he  is  out  of  the  jurisdiction;  but,  in  such  a    ~ 


it  would  seem  that  the  company  could  be  compelled  to  I 
point  a  public  officer  (j).  The  public  officer  of  such  a  col 
pany  may,  notwithstanding  its  change  of  name  and  tbe  i 


...     proprietors,  mainttun  an  action  on  a  guannt 

giren  to  the  company  before  its  change  of  nBme(i).  Wh( 
such  a  copartnership  had  begun  to  carry  on  the  trade  a 
business  of  bankers,  and  issued  notes  accordingly,  bnt  sa\» 
quently  stopped  payment,  and  merely  kept  the  establishme 
open  for  the  purpose  of  payine  their  notes  and  winding  up  t 
affairs  of  the  concern,  it  was  held  that  they  still  contmued 
be  a  banking  oopartnership,  so  as  to  be  entitled  to  sue  bv  tbi 

Eublie  officer  (t).    It  would  seem  that  the  7  O.  4,  e.  46,  &i 
ht  1  Sf  2  Via.  c.  96,  enable  banking  copartnerships  to  b 
in  the  name  of  their  public  officer  for  the  price  of  sfaw 
therein  {I).     Where  an  action  was  Improperly  brought  unJ 
tlie  former  atotate  in  the  names  of  two  persons  as  public  «f 
cers,  the   Conrt  allowed  the  proceedings  to  be  amended  \ 
striking  out  the  name  of  one  of  the  plaintlfls  on  paymeot 
oostB  (m).    An  objection,  that  the  plaintiff  ought  to  hiTt  iqi 
as  the  public  officer,  cannot  be  taken,  unless  it  has  been  f\rt> 
\t.  ed  (ii).  If  a  judgment  is  obtained  aeainst  a  person  as  the  pn^' 
'^  officer  of  a  company,  who  in  fact  is  not  so,  application  uiixi 
T,  bemad*  to  set  it  aside,  for  nntil  that  Is  done,  it  is  binding  up( 
tiw  oonipan7{0).     But  if  the  judgment  was  obtained  by  d 
oollniion  ana  connivance  of  the  plaintiff  aud  the  publicomcc 


)  is  not  binding  on  the  other  members  of  ^e  copsr 
nenhip,  and  majr  be  taken  advantage  of  by  plea  to  a  td-fa-  n 
theindgment,nr,itseems,bymotlontosetthejudgmentsudeQ' 
Where  an  action  was  brought  by  a  public  officer  of  a  bsnku: 
"  company  under  the  7  6.4,  e.4ll,  jnd<pnenthavingbeeneDtcR 
up  and  execution  ismed  in  his  name  atler  he  had  ceased  lo  \ 
■ach  public  officer,  the  Court  permitted  a  suggestion  of  ^ 
removal  and  the  name  of  another  officer  to  be  entered  la 

CAmeontheroll,  and  the  judgment  anden.fo.  to  be  amende 
.  the  insartion  of  the  officer's :.v-_.  — ,.  .i. — \.i\, 

defendant  had  been  arrested,  a 
oaedinga  for  in«gulnrity  {q). 
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a  si^^^Bstion  ctn  be  trarened  (r).    So,  where  a  coffnovU  was    cbap.  m. . 
Bfwi  in  an  aeUosi  by  Uie  public  offieer  under  the  7  6.  4,  c.  46,  r — 
by  wliich  it  was  onmded,  that,  apon  defiMxlt  in  payment  of  a   °^°^ ' 
suD  d  moatyy  tne  plaintiff  should  be  at  liberty  to  enter  up 
jt^rmeni  and  lasae  execution^  it  was  held  that  judgment 
sngitt  be  signed  in  tiie  name  of  another  puMio  officer,  upon  a 
Ingestion    being    eatwed  of  the  removal  of  the  original 

ettiff(r^.    The  Court  in  one  case  set  aside  a  m.  fa.  which  stctmgMide 
been  issued  ujpon  a  judgment  on  a  warrant  of  attorney,  ]^i|^toa 
giveii  by  the  public  officer  of  a  banking  company,  under  the  warrant  of 
7  ^.  i,  c.  46,  for  an  irr^gukrity  which  made  it  void,  and  di-  ■ttomey. 
Rcted  issues  to  try  the  liability  of  the  defendant,  the  title  of 
tbe  plaintiff,  and  Uie  raliditj  of  the  warrant  of  attorney  («). 
h  seems,  that,  in  8U^>ort  of  an  application  by  a  meml>er  of 
nk.  a  company  to  set  aside  a  warrant  of  attorney  and  judg- 
■nt  and  tei.ju.  in  the  proceedings  against  the  public  ofRcer, 
ladthe  Jet.  fa,  in  the  proceeding  against  himself,  the  affidavits 
m  be  entitled  in  both  rules  («). 

Where  judgment  is  obtained  against  the  public  officer  of  a  sdre  bcUs 
JBmt-sfcock  banking  company  sued  on  their  behalf,  under  the  7  JJjiSlfS^ 


^'4,  c. 46,  s.  9,  the  proper  mode  of  proceeding  to  execution  bSiof  a 
agitnst  a  member  not  bemg  such  public  officer,  is  by  sd.  /»^  SSy*"^  *^°^' 
ad  not  by  suggestion  {t\  and  leave  ef  the  Court  is  necessary  ^^^' 
fcriooimr  tiie  msi,  fk.    Execution  may  be  issued  against  the 

eilie  Officer  without  tLgeufa,  (u).    llie  Court  will  not  give 
"« to  issue  a  set,  fa.  against  former  members  of  a  banking  co- 
PiitiierBhip,  unless  it  be  made  to  appear  that  the  plaintiff  has 
NiOy  and  oondfide  attempted  to  enforce  the  judgment  against  the 
BtabeiB  for  tne  time  being  (v).    It  would  seem  that  the  mo- 
tua  for  the  tH.fa,  against  a  member  of  a  banking  c<^artner- 
ibip  tradii^  under  the  7  G.  4,  e,  46,  must  be  made  in  open 
court  (j;).  The  rule  is  absolute  in  the  first  instance  0^),  though 
in  ame  cases  a  rule  nui  <mly  has  been  granted,    it  is  no  au- 
sverto  tiie  applicaUon,  that  the  parties  called  on  to  shew  cause 
ne  not  sharenolders  of  the  company  (s).    The  issuing  of  the  iMuingKifa. 
«.  /«.  inthout  the  leave  of  the  Court  cannot  be  pleaded  as  a  J{JJJJJJ^^» 
d^Miee,  but  b  an  irr^ularity  merely,  for  which  the  writ  of  ^^^      ^' 
^h,  may  be  set  aside  (a),  upon  application  for  that  purpose 
auds  in  due  time.    After  judgment  on  demurrer,  the  Court 


a'vaMee  of  mch  a  defset  by  a  danat  «8:  Whittmburg  r.  Imw,  8  Scott.  661;  6 

^^f»pmtt,  that  he  win  not  obtain  any  Bing.  N.  C.  345:  Bo»<mqtt«t  v.  Ran^fiurd, 

lUBMRnorruleofcoarttotetaaideany  U  Ad.  A  E.  fl21:  Otw*  r.  Lau?,  6  M.  &  W. 

P^!>K&)girorim|{ularity,or  otherwise  217.     See  fViOiamt  ▼.  An^naiU  7  Scott. 

Mo  ay  matter  or  tbi^  whereby  the  ft22.    See  form  of  seL  /ti.»  Chit.  Forms, 

P'i^ffaiay  be  di^yed  m  ent^r^ng  up  483. 

Ninatiad  suing  out  execatiooT«.C.  (u)  Wanoood  v.  Low.  7  M.  &  W.  203; 

M  WHAt.  n^for.Mvni.  8  DowL  809.  Poriw,  B..  dubUantt.    See 

W  Bwnguec  v.  Grakam,  7  int.  831.  BotanquH  v.  Rati^f^:  Paulet  v.  Jfuttatl, 

g-jL  See  Bmmtqmt  v.  WonifMi,  5  Q.  II  Ad.  &  E.  52D;  3  P.  &  P..  296,  S.C 

■•?«.  (e)  BmrmeM  v.  haw,  4  P.  &  D.  379i  If 

«  Biwt^tf  ▼.BMe»9wf,  2  Q.  B.  97?.  Ad.dcE.8ra. 

J^fnatlonwaa  entered  in  thii  case,  and  {*)  ITii^'dM  t.  JBarftm,  2  DowL,  N.  S., 

^^>^  of  errors  wtaakle  the  award  of  339. 

^•ntiOQ:  Wlngfitld  t.  Barton,  2  DowU  (i^  Joktmn  t.  Brttttt,  7  Jur.  219. 

^  S..  3&S.  ihntiu  BoOng  and   Cnm-  ($)  Clowt  v.  BretteU,  11  M.  ^  W.  461t 

AfV IrsR  Ompan^) :  WIMteU  ▼.  ftef.  2  DowU,  N.S.,  1090.  S.  C 

gi*»i-,  N.  a,  102,  B,  C.:  Oowea  t.  (a)  Bradley  v.  Warburg,  11  M.  &  W. 

*«W'.10  M.  di  W.  506;  2  Doirt.,  N.  S.,  452;  2  Dowl.,  N.  S.,  1069. 
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Actions  ogainH  PMic  Ckmipanietf  4v. 

refiised  to  entertain  such  an  application  (b).  It  seems  doabt- 
fal  whether  it  is  a  good  objection,  that  the  plaintiff  has  sued 
outy  and  isproceeding  npon,  separate concnirent  writs  of  scu/a. 
against  difierent  persons  who  were  members  of  the  company  at 
the  time  the  judgment  was  obtained  (c);  at  all  events,  the  only 
mode  of  taking  snch  an  objection  is  oy  plea  in  abatement  (d), 
A  Yariance  between  the  writ  and  declaration  in  the  number  of 
the  defendants  (if  an  irregularity)  should  be  taken  adyantttue 
of  on  motion,  and  not  upon  demurrer  (d)»  To  the  9ci,fa,  the 
defendant  cannot  plead  m  abatement  the  non-joinder  of  other 
members  of  the  copartnership  (e) ;  nor  any  defence  which 
could  have  been  pleaded  to  the  original  action  (/).  But  he 
ma^  plead  that  there  was  fraud  and  collusion  between  the 
plamtiff  and  the  nominal  defendant  in  that  action,  in  sufferii^ 
a  judgment  in  order  to  charge  the  defendant  in  the  icL  fa.  (g) 
Or,  it  seems,  he  might  apply  to  set  aside  the  judgment  on  that 
ground  (^). 

Where  the  statute  enacted  that  it  should  be  lawful  for  the 

Elaintiffto  cause  execution  upon  any  judgment,  obtained  by 
im  in  action  against  the  nominal  defendant,  to  be  issued  against 
all  or  any  of  the  shiu^holders  for  the  time  beinfi;  of  the  com- 
pany ;  and  that  if  such  execution  should  be  ine£tectual,  then  it 
should  be  lawful  for  him  to  issue  execution  against  any  person 
who  was  a  shareholder  at  the  time  the  contract  was  entered 
into,  provided  that  no  person,  having  ceased  to  be  a  shareholder, 
should  be  liable  for  any  debt  for  which  he  would  not  have 
been  liable  as  a  partner,  it  was  held  that  the  execution  should 
issue  in  the  first  instance  against  those  persons  who  are  shaie- 
holders  at  the  time  it  b  sued  out,  provided  they  were  share- 
holders at  the  time  of  the  contract,  and  would  have  been  liable 
to  the  plainti£FiB  if  the  action  had  been  against  them  instead  of 
the  nominal  defendant  (h). 

The  shareholders  of  some  companies  are  not  personally  liable^ 
but  the  plaintififs  only  remedy  is  against  the  property  of  the 
company  (t).  Where  the  trustees  of  a  turnpike  road  were 
suea  in  the  name  of  their  clerk,  in  pursuance  of  the  8  (?.  4,  c 
1 26,  s,  74,  it  was  held  that  the  property  of  the  clerk  was  not 
liable  to  be  taken  in  execution  to  satisfy  the  judgment  (ir). 
The  remedy,  in  order  to  obtain  satisiiGustion  of  the  judgment  in 
such  a  case,  is  either  by  a  mandamus  or  bill  in  equity  (/). 
Where,  by  a  statute,  a  company  was  established  with  power  to 
make  calls  and  to  sue  and  be  sued  in  the  name  of  tlieir  trea- 
surer or  any  director,  an  action  was  brought  against  the  trea- 


(b)  Bndlt^  T.  Ur^uhart,  11  M.  &  W. 
5891 

(e)  Badaite  ▼.  Ltrnd,  18  H.  k  W.  007* 

id)  Fi>tPter  ▼.  Ridcatp,  2  M.  Ac  0. 710; 
S  Scott,  N.R.,  138,  &C. 

(e)  Fowler  ▼.  Ridtm-b^,  tupnu 

if)  Bradk^  ▼.  E^n,  tupm:  PfUU^pMM  r. 
Eart  o/EgremomU  6  O.  B.  587:  firmOcy  ▼. 
Vr^uhort,  2  DowL,  N.  &,  1042;  11  M.  & 
W.456,S.C 

Or)  PhttHpton  r.  Eart  qf  Bgrtmont, 
•upnt. 

{h)  Bradl^  y,  Eifre,  H^ra, 


(I)  See  Harrbmv.nmmftM,  4M.fr  W. 
510;  7  I>owl.  28.  And  see  CbTM  ▼. G^rw,  3  B. 
A  Ad.  801.  where  it  was  hdd  that  the  no- 
mhial  deficDdant  had  not  Tendered  hhn- 
self  personally  Uahle  by  submitting  lo  an 
Older  of  reference. 

(Xr)  Wormwear,Hgltdim«,BB\ag.eBil 
4  M.  A  P.  512.  See  Ctoie  T.  O^pMn.  5 
Ad.  &  E.  661,  per  Cbkridge,  J.:  Kmenf  ▼• 
Da^,  4  Tyr.  680. 

{I)  WermwHIr.  HmOalem,  M^ni:  R.  v. 
Si.  Katharine  Dock  Ompmtp,  4  B.  ft  Ad. 
3G0:  Oorpe  v.  Cl^,  3  B.  &  Ad.  SUl. 
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smv;  and  judgment  entered  up  against  the  wmpam^y  who  ap-    C"^^-  •'"• 
pencd  to  liare  no  anets,  the  Court  refused  to  issue  ^mandomnu 


frnmnanding  the  ^  company  to  pay  the  sum  recoveredy  and 
ooits  (fli).  in  this  case,  the  Court  also  refused  to  issue  a  wuin* 
itmm  reqmring  Uie  company  to  make  calls  to  enahle  them  to 
atafy  the  deb^  it  appearing  that  calls  sufficient  to  satisfy  the 
ji^gmcnt  had  been  made  but  not  paid,  and  that  the  company 
kai  not  the  proper  officers  for  making  such  calls.  It  seems 
deabtfidy  whether,  if  these  circumstances  had  not  appeared,  a 
MaiMMtf  would  bare  gone  commanding  the  company  to  make 
tihe  calls. 


(»}  B.  T.  Th9  Vktoria  Park  Cunpan^,  1  Q.  B.  Ml. 
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CHAPTER  IV. 


PR0CE£DI5aS  AGAINST  HUNDBEDOBS  UXDEB  THE  7  &  8  G.  4,C.  31. 

Part  iv.  The  statute  now  in  force,  by  which  hundredors  are  liable  for 
Liability  of  ~  damages  done  by  rioters,  is  the  7  4r  8  (?.  4,  c.  31.  All  the  prior 
hundnMiors.  statutes  relative  to  such  liability  are  repealed  by  the  7  S^  Q 
G.  4,  c.  27.  Hundredors  are  now  only  liable  for  damage 
done  by  rioters  acting /eloniousfy  (a).  The  proceedings  whioi 
must  be  taken  previous  to  the  action,  and  tnose  in  the  action 
itself,  will  now  oe  considered  in  the  following  order : — 

ProraediMs  Proceedings  before  AcHon  broughtJ] — Previously  to  the  com- 
brou*ht°  niencement  of  the  action,  there  are,  by  the  3rd  section  of  the 
^  '  above  act,  certain  acts  required  of  the  party  injured,  such  as 
that  he,  or  his  servant  having  the  care  oi  the  property  injured, 
shall,  within  seven  days  after  the  commission  of  the  offence, 
go  before  some  near  resident  (5)  iustice,  and  state  on  his  oath 
the  names  of  the  offenders,  and  submit  to  an  examination, 
and  enter  into  a  recognisance  to  prosecute.  The  examina- 
tion of  the  party  must  take  place  within  seven  days  exclu- 
sively of  the  day  on  which  the  offence  was  committed  (c). 

AU  the  persons  damnified,  who  have  any  knowledge  of  the 
circumstances  of  the  offence,  or  all  the  servants  who  had  the 
care  of  the  property  damaged,  and  have  any  knowledge  of  sudi 
circumstances,  should  go  before  the  justice  to  be  examined  (</). 
It  is  not  necessary  that  both  the  person  injured  and  servant  be 
examine4  (e)  ;  if  the  former  has  no  knowledge  of  the  circum- 
stances of  the  offence,  being  such  a  knowledge  as  is  available 
in  evidence,  then  the  servant  or  servants  who  had  the  care  of 
the  property  should  be  examined  (/*).  Where  the  reveraoner 
sued  on  the  Black  Act,  his  own  oath  was  held  sufficient,  with- 
out examining  the  tenant  or  his  servant  (g).  The  party  is  not, 
it  seems,  in  his  examination,  bound  to  state  his  suspicion  re- 
specting the  offender  (jg).  The  swearine  before  a  justice,  to  a 
oeposition  previously  prepared,  is  a  sufficient  submission  to 
examination  within  tne  meaning  of  the  act,  if  the  justice 
require  nothing  further  (A).  The  examinations  need  not  be 
taken  down  in  writing  (t),  though  it  is  better  that  they  should 
be  so. 


(a)  SmSButd'iJv  89th  ed.,Ut.<«  Hun- 
dredon." 
(6)  See  Bull.  N.  P.  186. 

(c)  PtUmo  V.  Hundred  Wanjbrd,  9  B.  Ac 
C.135. 

(d)  See  Duke  of  Somenet  t.  Hundred 
Mere,  4  B.  ft  C.  167;  6  D.  ft  R.  247.  S.  C: 
fie^um  ▼.  ArmMtrmtg,  1  B.  ft  Aid.  146. 
But  aee  howe  ▼.  InhaMantM  itf  Broxtowe, 
3  B.  dt  Ad.  500. 

(«)  Bo{^  V.  Hundred  Btthome,  1  M.  ft 


M.  185. 

(/)  See  Ao{/kT.!iiw»ATillEMtonM,  1 
Si  M.  185:  Dukt  of  SnmerMt  r. 


Mere,  4  B. ft  C.  197;  6  D.ft  R.  947,5.  C 
(g)  PeBew  ▼.  Hundred  Wct^fbrd,  9  B.  ft 

(A)  Lowe  V.  InhabUunUo/Brwiowt,  3 
B.  &  Ad.  56a 

(i)  Orafmm  r.  Hundred ^Detmti  m,B.  N. 
P.  I8&  See  serenl  fbnm  in  Chiu  Gen 
Pnc.  of  the  Law,  1st  ed.,  5a0.  SbU 
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ImUmtiom  ^Aftiotu\ — The  action  muBt  be  brought  within    cwaf.  it. 
time  calendar  months  after  the  oommitting  of  the  o£Penoe  (it),  Limiutkn^ 
tsdiuiTe  of  the  d^  the  oflfence  was  eonunitted(/).    If  an  action. 
actisD  be  brou^t  by  a  termor  upon  this  statute  for  an  injury 
km  to  his  house  within  such  three  calendar  months,  and  that 
aetian  abate  by  his  death,  after  the  three  months  hare  expired 
)m  execators  cannot  bring  a  fresh  action  (m).    And  it  is  a 
Bitter  of  donbt  whether  an  executor  of  a  termor  can,  in  of^ 
tmtf  bria^  an  action  np(m  this  statute  for  an  injury  sustained 
ja  da  Hfietime  of  his  testator. 

Procat  So  compel  ^/>pearafi«0. ^--Formerly,  the  mode  of  pro-  ptoccm  to 
estdag  to  ooaasel  an  appeaianoe  in  this  action  was  b;^  original  compel  ap- 
stuchment  aoa  distrtngoM,  in  the  same  manner  as  it  used  to  i^'**'*'^* 
W  a^ii»t  corporations  (n).    Now,  however,  by  the  2  W.  4, 
c  39^  jt.  21, 1,  3,  the  process  against  hundredon,  to  enforce 
Ikv  spp«ftranoe,  is  the  same  as  m  ordinary  cases,  viz.  by  sum- 
BOBa,  or  summons  and  diiirinpas.    The  writ  must  be  against 

"tbe  inhabitants  of  the  hui^red  of ,  in  the  county  of 

/*  or  "  the  men  inhabiting  within  the  nundred  of  — ,  in 

ii»  county  of ,'*  or  other  like  district  generally,  and  not 

against  any  of  them  by  name ;  otherwise,  if  the  mistake  be 
cvried  into  the  declaration,  it  would  be  heA  even  in  arrest  of 
ja%ment  (o).  In  a  case  decided  before  the  2  W.  Ay  c.  39, 
where  the  word  *^  hundred''  was  inserted  in  the  writ  and  pro- 
ceedings instead  of  "  borough,"  the  Court  allowed  an  amend- 
laent  by  anbetituting  the  one  for  the  other  (p). 

The  writ  must  be  served  upon  the  high  constable,  or  one  of 
the  htth  constables  of  the  hundred  or  like  district  {g)  in  which 
the  oSiaico  ha|^>ened,  who  should,  within  seven  days  after 
mA  sarioe,  give  notice  thereof  to  two  justices  residing  in  and 
adbi|^  for  the  hundred,  &c.  (r)  If  the  writ  be  against  the 
ohabttants  of  a  county,  of  a  city  or  town,  or  the  inhabitants 
of  a  finandufie,  liberty,  city,  town,  or  place,  not  being  part  of  a 
*^     *  ed  or  other  like  district,  it  may  be  served  on  any  peace 


Jppoaitmet,'] — The  high  constable,  upon  being  served  with  Appeanux^ 
the  somsians,  must  enter  an  appearance,  and  def^  the  action 
6r  and  on  b^alf  of  the  inhaoitants  of  the  hundred  or  oth» 
like  distriet,  &G.,  as  he  may  be  advised  (t).  If  he  do  not, 
howerer,  the  ^aintiff  may  proceed  as  in  otner  cases,  and  enter 
it  for  them.  This  appearance  must  be  entered  with  one  of  the 
on  or  before  the  expiration  of  eight  days  after  the 
of  the  writ,  inclusive  of  such  service,  as  directed  in  Foi, 
1,160. 

Dedmraimm — PkaJ} — As  to  the  form  of  the  declaration,  see  2  Dedantion. 

01  See  the  »d  section.  dM.    See  the  form.  Chit.  Fomu,  485. 

(A  See  Mtw  t.  Hwtdrtd  Wanford,  9  (p)  Hortm  v.  InJHMUmis  of  Stamfbrd, 

a.  fc  C  J3»:  Ntrri*  v.  the  Hundred  of  3  DowL  96;  1  C.  &  M.  773;  3  Tyr.  U69. 

Comtnf,  Hob.  130;  2  RoL  Abr.  520  a,  pi.  S,  C.     When  en  amendment  will  be  el- 


8: 1  tewnL  12&  lowed  hi  a  writ  of  summona,  see  ante, 

m)  Msm  ▼.  bUmbUmO*  ttf  BrUM,  4    Vol.  1.  163. 


Ke».  &  M.  144i  2  A.  a  £.  389.  5.  C.  («)  «  W.  4,  c.  39,  s.  13,  o»Ue,Vol.  1, 156. 

(s)  See  sue,  1637.  (r)  7  ^  8G.4,  c.  .11,  s.4. 

(•)  S«  J  SnouL  376  f ;  Id.  375:  John-  (#)  2  W.  4,  c.  3J), «.  13,  an<e, Vol.  1, 136. 

«•  T.  Utkmm,  t  D.&  R.  439;  1  B.  Jc  C.  (07*8  U.  4,  c.  31, s.  4. 
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Pabt  it.    Samd,  376,  376  5,  e,  /,  377  >^  379.    The  declaratioii  is  deli- 
yered  or  filed  as  in  ordinary  cases. 
Plea.  The  constable  may  allow  jadgmoit  to  go  by  defiiult,  ipritli 

the  consent  and  approbation  of  the  two  jurtiees  (u).  The  de- 
fendant might  formerly  plead  not  railty,  and  give  all  defences 
in  evidence  {x)  ;  but  now  snch  derences  must  be  pleeded  spe- 
cially, as  in  other  cases. 

Amendmenc.  Amendment,'] — As  this  is  not  a  penal  action,  it  is  within  the 
statutes  of  jeofails,  and  is  also  amendable,  even  after  issue 
joined,  in  the  same  manner  as  any  other  civil  action  (jr). 


i»y 


Evidencft  Emdence,'] — Handredors  are  made  competent  witn< 

the  7  4'  8  G^.  4^  c.  31,  «.  6 ;  and  see  6  4f  7  Viet.  c.  85. 

Damages.  Damoffes,'] — The  plaintifif  cannot  proceed  by  acUon,  on] 

his  loss  exceed  30/.;  for  a  loss  amonntmg  to  that  sum  or  under, 
his  remedy  is  b^  summary  proceedings  before  Justices  at  a 
special  petty  session  (g).  As  to  the  mooe  of  assessing  dsmaagnes, 
&c.,  see  ZHike  of  NewauUe  v.  Hundred  of  Broxtotoe,  4  H.  & 
Ad.  273. 

Cocu.  Costs.'] — ^The  plaintiff  in  this  action  is  entitled  to  costs  if  he 

recover  (a).  So  the  hundred  will,  it  seems,  be  entitled  to  costs 
if  the  plaintiff  be  nonsuit,  &c.,  as  in  other  cases  (&). 

Execution.  .  ^ecution.] — The  execution  is  by  fieri  facias  agmnst  the 
inhabitants  of  the  hundred,  &c.,  generally  directed  to  the 
sheriff  of  the  county  in  whidi  such  hundred,  &c.,  is  sitnat^ 
and  indorsed  thus :  "  The  within  damages  are  to  be  leviel 
according  to  the  statute  7  4r  8  &.  4,  c.  31,"  adding  the  attor- 
ney's name  and  residence,  and  the  day  of  the  month  and 
*  year(c^.  The  13th  section  of  the  act  makes  provinon  for 
executing  writs  in  certain  places.  When  this  writ  is  de- 
livered to  the  sheriff,  instead  of  levying  the  amount  on  any 
of  the  inhabitants  of  the  hundred,  &c.,  he  must  proceed  as 
directed  by  the  6th  section  of  the  act.  The  7th  section  of 
the  act  points  out  the  mode  of  reimbursing  the  hi^h  constable 
for  his  expenses  in  defending  the  action.  The  14Ui  and  Ifth 
sections  point  out  the  mode  of  reimbursements  in  towna^  &c«^ 
not  in  a  hundred,  but  contributiug  to  the  county  rate,  and 
vice  versA* 


(tt)  7  &  8  o.  4,  c  31,  •.  4. 

{M)  See  VM.  Ent  til;  LU.  Ent  S96; 
Hans.  Ent  4;  1  And.  IfiR. 

iy)  Beareerqft  v.  Hundndg  tf  flirwAam 
tmd  Stone,  3  Lcr.  347:  Merrkk  ▼.  Htm- 
dred  •/OMviMMi,  Hardw.  409;  .\iidr.  115, 


(s)  SMtbe7&8n.  4.e,Sl.«.S|^  s. 
(a)  SSauiKl.378  b.:  ItaCcMIr  ▼ 
Cowp.  485:  PFtttem  ▼.  HOI,  ¥  Wil 


{bf  Ortthmm  ▼.  Humdrwi  9f 
Bur.  1723. 

<e)  ScetfaefonmoT  wriCaChH. 
485w 
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CHAPTER  V. 

ICnOSS  BT   AKD  AGAINST  ATTORNIES  A2n>  OFVICSBS  OF  THK 

COU&T. 

[Jer  tie  Law  rtUOI/oe  to  Attamiet  imameral,  see  ante.  Vol.  I, 

pp.  21— 126.  j 

Actime  ly.'i — Formerly,  an  attorney  or  officer  of  the  Courts    cuaf,  r. 
<if  Qoeen's  Bench  or  Common  Pleas  had  in  most  cases  the  right  ^;^^'|„ 
«f  jaiog  in  the  court  of  which  he  was  an  attorney  or  officer  by  actiotis  by. 
tffdbMsU  ^privilege;  and,  harinj?  brought  the  defendant 
Ulan  the  dourt  by  that  writ,  he  mi^ht  have  declared  against 
him,  and  proceeded  in  the  action  as  m  ordinary  cases.    Now, 
JumWer,  the  right  of  suing  by  this  attachment  of  privilege  is 
ik&iied  bv  the  2  TT.  4,  c.  39,  Jt.  21, 1,  3,  4^  and  an  attorney 
KBst,  in  all  cases,  sue  in  the  same  way  as  anv  other  person. 

Xuasmnch  as  this  statute  thus  aboushes  the  writ  of  attach-  PriTi%Mor, 
nent  of  privileee,  so  as  to  leave  an  attorney  no  option  as  to  *^ 
▼beiher  he  will  sue  by  it  or  not,  his  other  privileges  are  not 
ID  anywise  affected  by  the  statute,  and  those  privileges  stUl 
aiit  to  the  same  extent  as  they  did  before  the  statute,  when 
ka  sued  by  attachment  of  privilege  (a). 

As  to  what  privileges  an  attorney  plaintiff  has,  and  how 
Hay  may  be  lost  or  waived,  see  ante^  VoL  1,  59,  &c.  These 
pfmleges  in  an  action  in  general  are,  that  he  may  lay  and 
itCain  the  vame  in  Middlesex,  and  that  he  is  not  bound  to  sue 
in  a  eourt  of  requests,  unless  the  statute  creating  or  regulating 
dbt  court  expressly  subjects  him  to  the  jurisdiction  of  it.  The 
pnecedings  at  his  suit,  except  where  they  are  affected  by  his 
pivileges,  are,  in  general,  the  same  as  in  proceedings  against 
Qifloaij  persons. 

As  to  the  delivery  of  his  bill  of  oosts^  see  Vol.  1,  85. 

Attione  agamet.'} — We  have  pointed  out  in  the  first  volume  AetioiM 
of  t^  worK,  the  duties  and  liabilities  of  attorneys,  and  the  H^^"^*^ 
iartanees  in  which  an  action  will  lie  ^  also  in  which  the  Court 
wffl  interfere  in  a  summary  way  against  them. 

Formerlvy  an  attorney  or  officer  of  the  Courts  of  Queen's  Ptooms 
Beach  or  Common  Pleas  must  have  been  sued  in  the  court  of  *s*^~^ 
wlaeh  he  was  an  attorney  or  officer,  by  UU.    Now,  however. 
by  the  2  Jf^.  4,  e.  39,  si.  21, 1, 3,  he  must  in  all  cases  be  sued 
as  iny  other  person. 

Ahhough  tnis  enactment  abolishes  the  former  mode  of  pro-  PrHri^gwot 
eeftfiog  in  an  action  agunst  an  attorney,  his  other  privileges 


(a)  VoLl,fi9,«tM9. 
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Actions  iigainst  Attomies  and  Officers, 


Pakt  iy.  still  continue.  As  to  what  these  privileges  are,  see  anUy  Vol, 
1,  60.  The^,  in  general,  are,  that  he  shall  be  sued  in  the 
court  of  which  he  is  an  attorney  (^),  and  that  he  cannot  be 
sued  in  a  court  of  request,  unless  the  act  creating  and  r^pi- 
latin?  the  court  expressly  subjects  him  to  its  jurisdiction  (6). 
Nor  has  he  any  privilege  as  an  attorney  &om  arrest  (c).  Nor 
has  he  any  privilege  as  to  costs.  And  in  an  action  against  an 
attomev,  where  there  is  a  verdict  for  less  than  40s,  damages, 
the  judge  at  Nisi  Prius  may,  as  in  oUier  cases,  certify  un- 
der the  43  mis*  c.  6,  to  prevent  him  from  recovering  his 
costs  (d). 

An  appearance  is  entered,  as  in  ordinary  cases. 

The  time  for  declaring  and  mode  of  dedanne  are  the  same 
as  in  ordinary  cases.  The  defendant  has  no  privilege  as  to  vefmcy 
as  in  the  case  of  an  attorney  plaintiff  (e^. 

He  must  plead  to  the  declaration  within  four  days,  what- 
ever may  be  his  distance  from  London,  or  wherever  the  vatue 

is  laid  (yy, 

other  pro-         -^  ^^  remaining  proceedings  in  the  action  are  the  same  as 
oeedingf .       in  ordinary  cases. 


Appearance. 
Declaration. 


Plea. 


(6)  Vol.  1.  eo. 
(e)  voL  i»  <na 

(d)  Wright  V.  NuttaB,  10  B .  dc  Cica.  499; 


5  M.  &  Ry.  4M,  &  C. 

(0)  VoL  1.00. 
(/)VoL  1,806. 
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CHAPTER  VL 

iCaoSS  AfilUfST  THB  KSEPER  of  the  QUBEIT's  riUBON  FOB  AV 

BSCAPBy  &C. 

Tie  prooeas  for  the  commencement  of  any  personal  action    chaf.  ti. 
■^BDituie  keeper  of  the  Qneen'e  Prison  is  the  same  as  against  proce«. 
^«Uier  person,  riz,  by  summons,  or  summons  and  diHrinpcts, 
BeiBn^  be  sued  in  the  Queen's  Bench,  othennse  he  might 
pktd  Itt  piiTilege  in  abatement  (a^. 

Vtle  escape  he  vohaUaryy  Tthat  is.  if  it  be  with  the  consent,  when  to  be 
piMj,  or  knowledge  of  the  Keeper),  the  writ  may  be  issuea  i*«»»«i. 
^mj^aoA ;  but  if  it  be  negUgeiU  only,  then  it  must  be  issued 
^ni^the  escape  and  before  the  party  is  retaken  or  returned 
iato  toe  keepers  custody,  for  the  keeper  may  plead  such  re- 
taking or  return  (5).  You  should  always,  therefore,  when  is- 
■nv  the  writ,  have  a  witness  who  can  speak  to  its  being  issued 
»™  the  party  is  out  of  custody. 

1^  tune  for  declaring  and  mode  of  declaring  are  the  same  Deckntioo. 
19  in  ordinaiT  cases  (^e).    The  venue  is  transitory.    An  amend- 
iBait  of  the  declaration  may,  in  general,  be  allowed  as  in  other 

The  defendant  is  entitled  to  a  particular  of  the  escape  for  Partkuian  of 
•^  the  plaintiff  sues ;  and  the  judge's  order  for  the  particu-  ««*P«* 
^  may  reouire  the  precise  day  of  the  escape  to  be  stated,  and 
^^  ^  plaintiff  must  state  m  his  particular,  if  it  is  within 
«  knowledge  (tf). 

The  time.  &c.  for  pleading  is  the  same  as  in  ordinary  cases.  Plea, 
ad  if  the  aefendant  do  not  plead  within  the  limited  time,  the 
^tiff  may  sign  judgment  and  proceed  to  execute  a  writ  of 
^^^<rurj.  But  if  he  pl^,  then  the  issue  is  made  up,  and  pro- 
e^lings  in  the  action  are  as  in  ordinary  cases.  By  stat.  8  <5f  9 
'^-  3,  e.  27,  s,  6,  no  retaking  on  fresh  pursuit  shall  be  giren  in 
cjn<feiiGe  on  the  trial  of  any  issue  in  an  action  of  escape,  unless 
u«  lame  be  specially  pleaded ;  nor  shall  any  special  plea  be 
flowed  without  an  oath  by  the  defendant  that  the  prisoner 
**yd  without  his  consent,  privity,  or  knowledge  (/;.  And 
»  nirther  as  to  the  plea,  on/f.  Vol,  1,  207,  et  seq, 

h  this  action  against  the  keeper  for  an  escape,  the  Court  inspection  of 
^  compel  him  or  his  officer  to  permit  the  plaintiff's  attorney  JjlSl***^^ 
^ni^t  the  writ  of  Kabeae  corpus  and  return,  and  the  com- 
■*«h«r  indorsed  thereon  (^). 

By  Stat.  8  iSf  9  FT.d,  c.  27, «.  8,  if  the  marshal  of  the  Queen's  Shewing  and 

jj  Sli?*  ***:!  WDe,  pU  M.     _  J#)  I}tt^  ▼.  OMpmon,  l_Nrr.  &  P.  899: 


iS  Tr^ \'  ^«0^*  2  T.  It  131.  irc6j<«r  T.  Jo»M»,  7  D.  &  R.  744. 

SX!??»Vo'»l»lW-  (/)  See  1  Swnd.  36  n.    See  fonmof 

J?*^**' T.  Jme*.  S  B.  &  C.  196:  pleMmd  affldaTit.3ChJt.  PI.  957*  Ac 
3J7!*i«»,  2  Moore,  ACl;  STaunt.       (^)  Far  v.  Jofiw,  7  B.  ft  C.  732;  1  M.^c 

^^^  R.470,  S.C. 


2  Procci^dinfjs  againtt  P 

tiiT  ir.    thtriff't  or  deputy  theriff't  offi 

taintr  upon  it,  directed  lo  theq 

the  def^idant  is,  mho  loill  there 
You  must  alto  serve  the  de/etu 

™iiB      mmmonSf  as  in  ordirtarv  eaeet. 

dedinwi-  hos  been  adjudged  by  the  Ituo! 
some  future  period,  and  he  i 

Krson  at  whose  suit  he  is  BO  to 
general,  any  one  of  the  credi 
may  charge  him  in  custody  in 
been  done  before  the  statnte 
may  make  an  a0davit  of  debi 
at  in  the  ordinary  form  (a),  on 
the  defendant  m  aboM  to  y«t( 
capias  mithout  any  judgt?s  ordt 
warrant  upon  it,  and  lodge  it  t 
the  custody  of  the  defendant  (e). 
would  be  the  commencement  ol 
mons  need  be  issned. 
rs  de-         Where  the  defendant  is  in 


of  capias  (the  Mily  « 
directed  to  any  officer  except  ft 
capacity  of  a  ^eriff  {d),  the  ot 
appears  lo  be  by  obtaioinff  a  i 
keeper,  making:  nim  a  bailiff  pi 
refuse  to  receive  such  a  warran' 
to  receive  it ;  and  the  only  con: 
■heritf  notice,  or  otherwiae  disct 
be  discbai^ed,  and  watch  the 
when  he  comes  out  (e). 
inmitoii)' on  The  defendant.  If  in  cnitody 
(ouou  "'  coimt.  ™ay  be  detained  in  cnstoi 
of  capiat,  in  the  manner  above 
obtaining  leave  of  the  Court  or 
custody,  further  than  the  ordi 
him  under  the  capias  (/).  B 
keeper  of  the  Queen's  ftison  oi 
be  charged  in  acivil  action  with 
to  which  will  be  more  fully  O 
Biibject  of  declaring  ag^nst  pris 
WmwTonj-  As  to  the  detainer  of  a  prison 
ca$S>iT.        rested  or  detuned  in  custody,  a 

'•"■  AaiearaM^—Bail.y-Tlie  pli 

for  the  defendant  as  in  other  c 
dutody  (ff) ;  and  an  appeu-anoe 
lag.  As  to  the  time  and  mod 
^leciol  boil  for  a  prisoner,  mo  } 
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CHAPTER  VII. 

PBOCEEDIlfOS  BT  ATTD  AGAINST  PRISOyEBS. 

SfiCT.l.  Agaitut  Primmers^  1051  to  1061. 
1  By  Prisonert  generally^  1061  to  1071. 


Sect.  1. 

xngt  agawut  Pritonert, 

hAoM  be  premiaed,  that,  in  actions  ac^ainst  prisonersy  in  cnxw.  rtu 
^iA  thejr  hare  not  been  holden  to  bail,  uie  proceedings  are 
taesBne  as  in  ordlnaiy  cases  in  actions  agunst  persons  who 
WDot  pnsonersy  excepting,  indeed,  as  to  the  cliarging  them  in 
cucatioii,  which  is  effected  in  the  same  way  as  in  actions 
*^^  prisoners  who  have  been  holden  to  bau.  The  present 
BKtbn  win  contain  only  the  practice  as  to  the  process  for  de- 
takiig  and  holding  to  bail  a  prisoner  already  in  custody,  and 
|ne«ediiigs  against  a  defendant  while  he  remains  a  prisoner,  in 
tt  ac^n  in  which  he  has  been  held  to  bail.  These  will  be 
^^Ofidered  under  the  following  heads :  viz. — 


'•wwi.  1051. 
^^mtrmct,  Baii,  1052. 

PUi,lwie,if€.,  1055. 


Trial  or  FhuU  Judgment,  1056. 

Execution,  1057. 

Other  Proceedings,  1061. 


^^•cof.V-The  process  by  which  a  prisoner  is  detained  and  f'***^***?? 
^  to  bail  in  an  action,  in  res^t  of  which  he  is  not  in  cus-  «S^  ^ 
^}t  is  the  same  as  that  by  which  defendants  at  large  are  ar- 
^^  Tiz.  the  writ  of  eapioi  prescribed  by  the  1  «S^  2  Vict. 
^110,  8.  3,  which  has  been  already  treated  of  in  VoL  1, 
^  And  thongh  the  act  does  not  expressly  refer  to  the  case 
01  adefiendant  in  custody,  yet  writs  of  capitu  have,  in  many 
^3*>«ikee  its  enactment,  been  issued  by  permission  of  a  judge 
^  chambers  against  prisoners  who,  though  in  actual  custody, 
^?«yet,by  collusion  with  their  detaining  creditor,  or  other- 
y^  aboat  to  obtain  their  discharge,  and  forthwith  quit  £ng- 
l™-  In  this  case,  where  the  defendant  is  fdready  in  custody 
of  tlie  ilttiiff,  having  received  the  writ  of  capias  against  him  in 
efthejut^s  order  as  in  ordinaty  cases,  take  it  to  the 


1054 
Part  i  v. 


When  In 
criminal 
custody. 


Proceedinffi  againH  Pri$(mers  held  to  Bath 

and  demand  a  plea^  and  rule  the  defendant  to  pleads  €U  m  ordi- 
nary cases,  and  as  directed  in  Vol.  1,  212,  213,  215.  If  the 
plaintiff  has  etUered  an  appearance  for  the  defendant,  the  declare 
ation  should  hefiled^  ana  notice  given,  as  in  ordinary  cases  Co). 
If  the  defendant  has  entered  an  appearance,  the  deelanttum 
should  be  delivered  to  him.  The  ddtvery  of  Ae  dedarcUton,  or 
notice  of  declareUion,  need  not  be  personal^  on  the  defendant  j  it 
toill  suffice  to  leave  the  declaration  or  notice  for  him  at  the  office  cf 
the  keeper  of  the  Queen* s  Prison,  if  the  defendant  be  in  the  custodgf 
of  that  qficer;  or  with  the  gaoler  or  keeper  of  the  sheriff  *s  prison 
or  gaol,  tf  he  be  in  the  sheriff* s  custody  (p).  If  a  defendant  in 
custody  employ  an  attorney  merely  for  the  purpose  of  putting  in 
bail,  tne  deliyery  of  a  declaration  to  such  attorney  is  not  suffi- 
cient (a);  and  it  seems  that  in  no  case  a  delivery  to  an  attorney 
would  oe  a  eood  service  on  a  prisoner,  unless,  perhaps^  under 
some  special  agreement  (r).  it  is  unnecessary  to  bring  him 
up  by  habeas  corpus,  in  order  to  chaige  him  with  a  declaration 
wnere  he  is  in  custody  of  the  keeper  of  the  Queen's  Prison  («}; 
nor  is  it  necessary  where  he  is  in  the  custody  of  the  sheriff  (O- 


If  the  defendant,  or  one  of  several  defendants  (u),  be  in 
tody  of  the  keeper  of  the  Queen's  Prison,  or  sheriff,  on  a  crimi- 
nal account,  and  the  action  be  in  the  Queen's  Bench^  be 
cannot  be  charged  in  custody  in  a  civil  action  without  the 
leave  of  the  Court  or  a  judge  (r);  upon  w^hich  leave  being 
ffranted,  a  habeas  corpus  ad  respondendum,  in  order  to  charge 
him  with  a  declaration,  (or  a  habeas  corpus  (td  satisfaciendum^ 
in  order  to  charge  him  in  execution^,  is  issued  out  of  the  Crown 
side  of  the  court,  and  he  is  brougnt  up  under  it  and  chaxged 
accordinglv.  This  cannot  be  done  when  the  action  is  in  the 
Common  Pleas  or  Exchequer,  they  not  being  courts  of  criminal 
jurisdiction ;  and  in  such  a  case  the  plaintiff  must  wait  until 
the  criminal  custody  is  over  (^).  Nor  can  it  be  done  if  the  pri- 
soner be  in  custody  on  a  criminal  account  in  any  other  than  the 
Queen's  Prison,  or  of  the  sheriff  (yV  And  where  a  defendant  ^^ras 
under  military  arrest  at  Woolwicn,  under  circumstances  which 
might  or  might  not  lead  to  a  court-martial,  the  Court  refused 


{ti\  See  IfoaU  v.  SntmUm,  3  Dowl.  & 
L.422. 

(p)  See  4  &  5  W.  &  M.  c.  21;  1  T.  R. 
191.  The  gaoler  or  Iceeper  mutt  forth- 
with ddirer  the  eopy  to  bis  piiioner,  un- 
der pafai  of  an  attachment    (R.  E.,  6  W. 

ait.,r.  3,s.7K 

(9)  Dent  t.  HatHfiu,  1  Taunt.  493. 

(r)  See  per  Patteaon,  J.,  in  Spencer  t. 
Kewton,  1  Nev.  ft  P.  827;  6  Ad.  ft  Ell. 
630,  S.  C.  It  was  there  hod,  that  app<ar- 
inff  at  an  attorney  before  a  judfce  for  a 
praoner  in  custody  oo  a  e^ilae  ad  re- 
epondendum,  does  not  constitute  him  at- 
torney in  the  suit  so  as  to  entitle  the 
pUintiff  to  leave  the  declaratioo  at  his 
office.  In  Price^s  Exch.  Pract.  p.  256.  it 
is  saiil.  that  if  the  defendant  has  appear- 
ed by  attomev,  the  demand  of  pleashould 
be  made  on  tb  attorney. 

(«)  Bamett  v.  HarriM,  per  Taunion,  J., 
2  Dowl.  186:  Miliard  ▼.  Mtmman,  3  M.  ft 
Scott,  63;  2  Dowl.  723,  S.  C  The  charf. 
ing  the  defendant  with  adeclantion  with- 
out a  habeae  corpus,  where  it  was  neces* 


sary,  didnot  rendorthe  declaration  a  ml- 
lity.  and  it  was  an  irrqgulaiity  ooly. 
whidi  could  be  cured  by  pleading  ~ 
to.  or  the  like.  (PfUMamtv.  Mt 
per  AUerem,  B..  at  Ctaambocs,  3i 
1836). 

(0  4  &  6  W.  &  M.  c  21.    Before 
act,  the  Aabeiu  was  necu«ary  fat  this  t 

(«)  E»$  (or  WUHame)  v.  SmiOk,  3  Twrw. 
363;  1  Dowl.  703.  S.  C 

(r)  OrmekmU  v.  Tkomeem,  1  Salk.  SU  : 
Rameden  ▼.  Mm:dettaU,  1  Wlk.  217;  I 
W.  BL  3U,nom.  Bmnmmr,  MtDotmU,  SXL  z 
0>Df)<i»  T.  OmnimB,  2  L.  Bayra.  1972;  S  Str. 

873,  S.  C:  Goodmtm  ▼. -,  I  Dowl.  HBz 

Mrq0s  T.  Lmnm,  9  B.  &  Cf.  375;  Ttd<l« 
9thed.,  345w 

{*)  Cibb  ▼.  JHw.  14  Law  3^  N.  S.,  C. 
P.,  85.  And  aee  ITaM  v.  Datim,  2  >lcw 
Ren.  245:  Fretman  t.  Wmten,  1  Bti^.  SI; 
8  Moore,  81,  S.  C 

(F)  Outhrift  V.  Fard,  4  D.  ft  R.  971: 
Mm6.,  orerruling  Jferismt  ▼.  fFortan,  3 
Id.  31.  And  see  Anandon  ▼.  DbH«,  9  £a»t. 
154. 
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I  ioftflsr  to  eham  him  in  execution  {z).  The  leave  of  the  Chap.tii. 
Coort  or  judge  for  liberty  to  charge  the  defendant  in  cna- 
todjr »  generally  granted  as  of  course,  if  he  be  not  in  cus- 
tody far  puniflihment,  or  if  the  leave  be  not  inconsistent  with 
Ike  tenns  of  a  conditional  pardon  already  granted  to  the  de- 
fadant  (ah  or  the  like.  A  judge*s  signature  to  the  writ  of 
lAeoi  w\n  be  a  sufficient  authority  for  the  writ  being  issued, 
sal  efidence  of  his  leave  having  been  granted  for  it  (6).  If 
tk  habeas  be  issued,  and  the  defendant  chaii^  in  custody 
wkhout  such  leave  being  ^janted,  the  proceedings  will  be  ir- 
Rgnkr ;  but  Uie  irreguknty  may  be  waived  (c).  A  prisoner 
in  ^stody  for  a  contempt  is  in  criminal  custody  witnin  the 
sk>Te  rule  (J);  but  not  so  if  in  custody  under  an  attachment 
Sk  the  non-payment  of  costs  {e\  or  the  like. 

It  may  be  here  added,  that  when  the  defendant  is  in  custody,  serriotor 
ifi  mers,  notices,  &c.,  which  do  not  ordinarily  require  per-  not*»»»  Ac* 
MM  service^  may  be  delivered  for  him  to  the  turnkey  of  the 
preoo  {/)•     As  to  the  delivery  to  his  attorney,  see  anU^  1054. 

As  to  tne  form  of  the  declaration,  it  is  the  same  as  in  ordi-  Form  of  d»- 
Bvy  cases  against  a  defendant  who  is  not  a  prisoner,  except  <^*i^*('o>>* 
ia  cases  against  an  insolvent  debtor,  noticed  ante,  106^  where 
the  eapiae  is  the  process  commencing  the  action,  and  then  the 
eemmencement  of  the  declaration  al&ges  the  detainer,  instead 
of  stating  that  he  was  summoned. 

PCw,  letue,  4f^.3 — 'RyR*  T.,  3  FF.  4,  *'in  all  actions  against  piM,ac. 
pdnoeis  in  the  custody  of  the  marshal  or  warden,  [now  of 
the  keeper  of  the  Queen's  Prisoni,  or  of  the  sheriff,  the  de/mdatU 
aUi  plead  to  the  declaration  at  the  same  time,  in  the  same  mofi- 
mr,  and  itnder  the  eame  rulee,  as  in  aeticne  against  defendants 
who  are  not  m  custody. ^^  As  to  the  time  for  pleading,  6^,,  see 
asie,  Foll,p.2lOS. 

The  notice  to  plead  is  indorsed  on  the  copies  of  the  dedara-  Notice  to 
&IB,  in  the  same  way  as  in  ordinary  cases.  Vol,  l,p,  212.  Ac-  ^^"^ 
esrfing  to  a  decision  of  the  Common  Plea&  if  the  defendant, 
a  prisoner,  has  been  served  with  a  rule  to  plead,  this  notice  is 
oat  requisite  (^). 

As  regards  the  rule  to  plead,  see  this  already  noticed,  ante,  Rutotoplend. 
213;  as  to  the  necessity  for  it  in  general,  and  what  will  be  a 
vatver  of  it,  and  other  matters  relating  to  it,  see  Fol.  I, p.  213. 

A  demand  of  plea  should  be  made  as  in  ordinary  cases  (see  Demand  of 
VoLl,p.2l5,see  the  ndeof  T.  T.,S  W.^,supra).  It  is  usually  pi«- 
iadoised  on  the  declaration. 

Hbe  issue,  notice  of  trial,  or  inquiry,  is  the  same  as  in  ordi-  imie.  &&, 
naiy  eases,  except  where  the  action  is  commenced  by  writ  of  *wwmadeup. 
e^iat^  and  then  that  is  stated  in  the  issue,  instead  of  the 


U  Jmm  T.  DaH90n,  7  DowL304;  5  M.  Wmiamt  ▼.  Seudamon,  1  Chit.  R«p.  368: 

:  W.  tS^  8,  C  Tidd,  Pne.,  9th  ed..  345. 

f4  Fort,  a  i    Ym*warfh^§  eaw,  S  L.  (d)  Ptetwood  v.  TWfy,  Prac.  Reg.  325: 

—    SIS:   7  Mod.  1S3;   3  Salic  SOO,  AUgttod  v.  Howard,  C«.  Pr.  C.  P.  27. 


(•)  BofMifbitf  ▼.  Softool,  4  T.  R.  316. 

M  CM  T.  Mfmg,  14  Law  J.,  N.  S.,       (/)  WhUehead  v.  Barber,  1  Str.  »tS. 
<S»  C  P.  iffl  OemnUton  v.  WUHammm,  1  Bing. 

M  BvfVT.  Damden,  Cafc  Pr.  C.  P.31.    N.  S.  306;  1  Scott, 267.  «.  C. 
ABA  at  Jtaev.  CViK^Wd,  1  T.  R.  091: 


VOL  n* 
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Paw  it.    stnninoiiB.    It  is  deliyered  to  the  turnkey  for  the  defendant,  or 
to  the  defendant  himeelf,  if  he  have  a^^emred  in  person  (A). 


Trial  or  final  Trial  w  finolJudgmeta.'} — By  a  general  mle  of  all  the  eouits 
judgment.  ^  ff^  j»^  ^  ^r^  4^  ^^  1^  ^,  35  (,)^  "the  pkinttff  ehaU  proceed 
In  what  time.  ^  ^^^-j  ^,  g^  judgment  against  a  prisoner  wHhm  three 
terms  inclusive  after  declaration,  and  eAiul  canse  the  defendant 
to  be  charged  in  execution  within  two  tenns  inclusive  after 
suc^  trial  or  judgment,  of  which  the  term  in  or  after  whidi 
the  trial  was  had  shall  be  reckoned  <me."  Also,  by  prior  roles, 
in  eases  where  the  delend«it  is  not  a  prisoner  at  the  time  of 
declaring,  if  he  afterwards  be  rendered  m  diaehaige  of  hts  bail, 
then  the  j^laintiff  must  proceed  to  trial  or  final  judgment  sgainst 
him  within  three  terms  after  suck  render  and  notice  taererf 
given,  the  terra  of  the  notice  aad  render  being  deemed  one; 
otherwise  the  defendant  diall  be  discharged  by  supersedeas  {J:). 
The  plaintiflPmay  be  excused  from  proceeding  ^thin  Hie  time 
above  limited  by  4&e  defendant  entering  into  eome  ni^otla- 
tion  with  him  {I)  ;  er  by  the  defendant  givine  notice  of 
his  intention  to  petition  the  Insolvent  Ckmrt  tor  his  dis- 
chai)^  (m);  or  by  the  defendant's  estate  being  rested  in  the 
provisional  assi^^nee  of  that  Court,  as  noticed /W8f,  1058, 106S. 
The  rule  apphes  only  where  the  defendant  is  a  prisoner  tX 
the  suit  of  toe  plaintiff  (n). 
Proceeding  to  If  the  declaration  be  delivered,  or  the  render  made  in  va- 
^'^'  eatioB,  the  preceding  term  would  not,  it  is  apprehended,  be 

reckoned  as  one  of  me  three  tenns  (o).  If  the  plaintifF's  not 
having  proceeded  in  the  time  above  limited  has  arisen  &om 
the  default  of  the  Court,  as  by  the  Court's  deferriw  to  give 
judnnent  on  a  demurrer  (/>),  or  from  the  de£ikult  of  the  de- 
fendant, by  his  neglecting  to  plead  in  time,  or  the  like ;  or 
from  the  assizes  at  which  the  cause  was  to  be  tried  not  occm^ 
ring  within  the  time  limited  for  iht  plaintiff  proceeding  to 
trifu  (/>);  in  these  and  the  like  cases  the  delay  may  be  exciued, 
and  a  supersedeas  will  not  be  granted.  So.  if  the  plaintiff  gives 
notice  of  trial,  <tnd  sets  down  his  caose  in  the  tnird  term  in- 
clusive after  declaration,  he  has  complied  sufficiently  with  the 
rule ;  for  the  delay  would  be  the  act  of  the  Court,  and  not  of 
the  plaintiff  (^);  but  it  would  be  otherwise,  perii^m,  if  in  sn^ 
a  case  the  plamtiff  countermanded  the  notice  of  trial,  and  the 
cause  were  not  tried  until  after  the  tem.  So,  if  the  defendant 
demur  to  plaintiff's  pleadings,  and  there  are  issues  in  fact  be- 
sides, the  plaintiff  will  not  be  bound  to  proceed  within  the 
time  limited  by  the  rule  (r). 
'* Final  judg.  The  teim  ^  final  judgment**  mentioned  in  the  rule,  means 
mcnt,"  what.  ^  %^fX  judgment  witnout  a  trial,  as  a  judgment  by  defiauH,  on 
demurrer,  or  on  an  issue  upon  nul  Hd  record,  ana  not  a  judg- 

(»)  IFMtehAMf  ▼.  Barter.  1  9tr.  24a  t<^  SeeTtemT.LeiaCe,3KeT.&  P.aOS; 

(i)  See  the  former  pnctSee,  TMct,  New  8  A.  fr  £.  19S:  CWbrw  r.  Ht^,  &  Dowt 

Pnct.  18S.  AM:  Waitm  t.  Oir*,  SM.  &  W.  SOS:  aet 

ik)  R.  Ho  S6  G.  3;  T.,  t  G.  1,  Q.  B.  Hnfen  ▼.  WMtUAer,  4  East,  949. 

See4T.R.eM.Q.B.{Il.E.,80.1«C.P.  (jf)  aH^gtfiM  t.  AMk-Mfii,  Bamea,  383. 

(0  Pom,  1S58,  1063.  (9)  Ugv  ▼.  Cooper,  f  DowL  42S. 

(m)  R.  E.,  3G.  4,  Q.  B.;  M..  8  G.  4«  C.  P.  (r)  Fimmn  y.  UAna  Mahtm,  S  Jar. 

(n)  See  Halt  t.  WmkwvS,  2  Scott,  N.  R.,  8S0«  Q.  B.,  Ba!l  Court. 
196. 


Execution  ag€Mui,  1057 

■leol  after  Terdlct  («).    And  where  two  prisoners  were  sued    cbxt^xiu 

iointlr,  and  one  of  them  pleaded  to  issue,  and  the  other  al- 

lowed  judgment  to  go  by  default,  and  the  jury  who  tried  the 
■ne  againat  the  one  assessed  the  damages  affunst  the  other  : 
^  Court  held  it  sufficient  that  the  plaintiff  had  proceeded  to 
tntl  agamst  the  one  who  pleaded  to  issue  within  the  three 
temt,  although  he  had  not  proceeded  to  final  judgment  against 
tbe  other  within  that  time  {ty  So,  where  a  prisoner,  i^ter 
bciu  chaiged  with  a  declaration  in  Trinity  Term,  1819,  ab- 
noDOed  in  the  long  vacation,  and  did  not  return  into  custody 
utQ  Hilary  Term,  1820,  the  Court  of  Common  Pleas  refbseil 
to  disehmfge  him,  although  the  plaintiff  had  not  proceeded  to 
jidgment  a^^ainst  him  witnin  Hilary  Term :  the  Court  saying, 
that  the  object  of  the  practice  as  to  tupersedeoM  is,  to  prevent 
de&ndant  from  being  imprisoned  longer  than  is  necessary  to 
fmaJtik  the  plaintiff  to  proceed  in  the  action  ;  and  here  the  de- 
kmkai  comd  not  complain  of  the  laches  of  the  plaintiff  whilst 
be  was  not  actually  in  custody  («)• 

EaDeeutum  aauinst.'y---'By  rule  of  all  the  courts  of  H.  21,  2  Execution 
W.  4,  r.  85,  aner  requiring  the  plaintiff  to  proceed  to  trial  or  ■«»*^^ 
final  judgment  against  a  prisoner  within  three  terms  after  de- 
dstataon,  as  above  mentioned,  it  is  ordered  that  he  ^  shaU 
cBBse  Uie  defendant  to  be  charved  in  execution  wiUiin  two 
terais  ixicluflive  after  such  trial  or  judgment,  of  which  the 
torn  in  or  after  which  the  trial  was  had  shall  be  reckoned 
one."  Thia  rule  is  still  applicable,  notwithstanding  the  writ 
of  e^psof  18  no  longer  process  to  commence  the  action  (x).  It 
nfphea  only  where  the  defendant  is  a  prisoner  at  the  suit  of 
tae  ]4aintifir(jr).  Where  jud^ent  is  signed  for  want  of  a 
plea,  it  is  a^fUM  judgment  within  the  rule,  though  the  costs  be 
not  taxed,  and  the  plaintiff  must  charge  the  defendant  in  execu- 
tieo  m  two  terms  after  such  jud^ent  (x).  A  final  judgment 
is  complete  at  the  time  of  signmg  it,  without  carrying  in  the 
nO  {t\  If  the  judgment  be  signed  in  term,  the  plaintiff  has 
only  toe  following  term  to  charge  the  defendant  in  execution, 
od  the  same,  perhaps,  if  signed  in  vacation;  and  this  al- 
though the  doctrine  of  relation  to  the  preceding  term  is  now 
put  an  end  to  by  the  rule  of  H.  T^  4  W,  4.  The  point,  how- 
ever, b  not  free  from  doubt  (a).  Where  the  cause  is  tried  in 
Tacadon,  the  term  previous  to  the  trial  ia*  as  we  have  just 
ictn,  to  be  reckoned  as  one  of  the  two  {b)>  Bringing  an  action 
on  the  judgment  within  the  two  terms  is  not  equivalent  to 
chming  the  defendant  in  execution  (c). 

The  above  rule  of  H,  7*.,  4   W,  4,  does  not  apply  in  its  ^he^  de- 


ft) See  fSm%m  t.  Whktaktt,  4  East,  ment  to  prison. 

Jia  (S)  CbAnMT.  Hsff,5l>0«LA34. 

«  Wi^Umxnih   t.  Wri^,  13   Kttt,  (a)  6e«  Boxfnr  v.  B&Ut^»  3  M.  a  W. 

Vtl.  4l£i   Thmn  ▼.  LmlU,  8  Ad.  ft   E.  195. 

w  T.  Jmtrfi,  2  B.  dt  B.  36:  4  Aod  m*  ObAvvm  ▼.  HmB,  6  Dowl.  684: 

a.  C,  WmUm  T.  Otrv,  8  M.  &  W.  386. 


M  WaOter  ▼.  D«  JUcAjmnI,  14  Law  J.,        (6)  AMte,  1066. 


K.  1,  St  Q.  B.  <«)  OtUday.  PrmoM,  Wffla,  ASI }  Banm, 

(r)  HM  ▼.  fr^Awwff,  9  SooU^N.  R..  30».  &  C:  Mmut  t.  Bmtrtkunite,  iStr. 

IfiS-    Tlw  nuon  is,  that  the  plainttf  943:  Pitnm  v.  Oosiwin,  1  B.  &  P.  361. 
Bi|N  ae«cr  lutve  kDown  of  tbe  conunit- 
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ProeudingM  againtt  Pritonen  hdd  Us  Bail. 

tenuB  to  the  case  of  a  defendnnt  becoming  k  priMner  b; 

~  aurrender  after  trial  or  final  judgment ;  but  bj  rulea  of  cou 
previous  to  that  rule,  in  cose  of  a  surrender  in  discharge 
bail  after  trial  had  or  final  judgment,  the  plaintiff  shall  cause  tl 
defendant  to  be  charged  in  execution  within  two  terms  uk 
after  such  surrender  and  the  notice  thereof,  of  which  t» 
terms  the  term  wherein  soch  siinender  shall  be  made  sbi 
be  taken  to  be  one  {d).  A  render  in  vaeation  after  trial  hi 
or  judgment  signed  in  farm,  is,  it  seeras,  to  be  considered  u 
render  of  the  preceding  term ;  but  if  the  trial  were  had  i 
judgment  signed  in  vacation,  and  the  render  made  in  the  ssn 
vacation,  then  it  wonld  be  a  render  as  of  the  succeeding  term  [e 
The  &ct  of  the  defendant  being  in  the  meantime  removed  ) 
hiAeat  to  the  prison  of  another  court  in  a  civil  suit,  makes  i 
difference  (/), 

,  If  the  defendant  hinder  the  ^lainUff  from  proceeding  I 
bringing  a  writ  of  error  or  obtaining  an  injunction,  he  wi 

°'  not  be  entitled  to  a  tiiperMdeat,  provided  the  plaintiff  pr 
ceed  in  due  time  after  the  writ  of  error  has  been  determine 

,  or  the  injunction  dissolved  {g).  Or  if  one  of  several  defcm 
ants  bring  a  writ  of  error,  the  plaintiff  is  not  bound  to  prom 
against  the  other?  until  the  time  limited  afUr  the  writof  em 
has  been  determined  (A).  So,  where  the  asugneee  of  a  bant 
nipt  were  prevented  from  cbaiwng  the  defendant  in  esecutJo 
by  a  plea  put  in  by  him  to  theirKiVe./o<ia«,  the  Court  refiiw 

1  AtuperMedea*{i).  Where  the  defenduit,  after  rendering  indi 
charge  of  his  bail  in  an  action  in  the  Common  Pleas,  wts  eon 
mitted  to  criminal  custody  for  a  misdemeanour,  and  so  eon 
tinned,  that  court  refused  a  tup«ntd»at  for  not  charging  hii 
in  execution  in  doe  time,  as  they  had  no  jurisdiction  to  reniof 
him  by  At^eat  from  the  criminal  custody  in  which  he  fbe 
was  (t).  In  such  a  case,  the  plaintiff  cannot  chpige  him  i 
execution  until  the  criminal  custody  is  over.  The  pliinCii 
may  also  be  excused  from  proceeding  to  execation  within  th 
time  above  limited  bv  the  defendant  entering  into  some  ntfn 
tiation  with  him,  or  by  the  defendant  ^vin^  notice  of  his  ui 
tention  to  petition  the  Insolvent  Court  for  lusdiBcharge[Oi.'' 
by  the  defendant's  estate  being  veeted  in  the  provi^onal  ssif 
nee  of  that  Court,  as  noticed,  poit,  1063. 

1  If  tlie  defendant  ia  in  custody-  of  the  sheriff,  the  mode  a 
charging  the  defendant  in  execution  is  by  lodging  a  m-M.*^ 
Ih«  ihenffofthe  couatji  in  vhote  auttufy  the  dtfaHant  ii,B»'a 


(d]  R.H.,aS0.3,Q.B.iR.E„sa-].   of 
C.P.I  Mid  R.T.,  11*17 O.liEuh-i 
3K.&W.4M. 

(()  Than  V.  LmM.  3  Nir.ft  P.  SOS;    Ia 
S  A.  *  K.  IBS,  S.  C:  CMtaM  T.  HaU.  S   l> 
Doirl.SM:  SmIM  i.  JiAiv.  0  T.  R.  77<:    *• 
J«HMi>.lB«lw.Sliaan,eiRTuint.e7t, 
».C.  "DteateolBtnrr.Btkr.l.tltomi. 
ewi  lA.&ELSSl.S-CkbuuilbartiT 
■lilut  lb*  poilllai  In  ibtlalitMtllul   Ai 
cue  iDftv  bfl  uM  to  hare  bem  ov«milfd   3S 
btUulofniiniT.LaM.    TlKcMaor   C. 

T.  Bioiw.ie  DoWl.  lOS),  decidad  brlha       (t>  tLE^  3  0.4,  Q.B.!  II.K»'' 


ishut  lhaHHil 


illkni    C.P. 


'  Execuiion  agaimi.  1050 

cnesj  attd  obtammg  a  warrant  thereon  directed  to  the  chap.th. 
foUer  or  ojtur  who  has  him  in  custody  (m).    Jf  the  ventre  be        J     ' 
ktiecnmty  where  thedefendant  is  in  custody^  aca.sa.is  lodged;  Sc 
ifk  anatker  county,  a  test  ca,  sa,  must  be  locked,  a  ca,  sa,  oeing 
fremutfy  issued  to  warrant  it,  the  same  as  in  other  cases.    The 
cbarpng  in  execntion  b  then  complete.    It  is  not  necessary 
wwirds  to  remove  the  defendant  into  the  custody  of  the 
Ittper  of  the  Queen's  Prison  (n).    And  although  the  defend- 
at  aboold  be  s^rwards  removed  into  that  custody,  it  is  not 
ttcasaiy  for  the  plaintiff  to  take  any  other  steps  to  chM|;e 
Uie  keeper  with  his  custody  (o).    If  the  defendant  be  in  cus- 
tody in  the  country,  it  will  suffice  to  deliver  the  ca.  sa.  to  the 
miS*s  agent  in  town ;  and  in  a  case  where  it  was  so  delivered 
^ilhin  the  two  terms,  although  it  did  not  actually  reach  the 
p^t  in  whose  custody  the  defendant  was,  until  after  that 
tioe,  it  was  held  that  the  defendant  was  properly  charged  in 
oeratiim  (p).    Where  the  defendant  was  m  the  county  gaol, 
nd  a  00.  M.  against  him,  at  the  suit  of  the  sheriff,  direct^  to 
tlw  coroner,  was  handed  by  the  coroner  to  the  gaoler,  this 
^beld  to  be  a  sufficient  cnarging  of  the  defendant  in  execu- 
tioD  (f).    The  plaintiff  might  remove  the  defendant  from  the 
^ionatB  custody  into  the  custody  of  the  marshal,  by  a  writ  of 
Mess  corpus  ad  satisfaciendum,  and  there  charge  him  in  exe- 
ntion :  it  is,  however,  wholly  in  the  discretion  of  the  Court  to 
glut  SQch  writ,  and,  in  most  cases,  it  would  be  refused  as  un- 
MceBiiy  and  oppressive  (r). 

If  the  defendant  is  in  the  custody  of  the  keeper  of  the  ^^^  ^^^^ 
Qoeen's  Prison  at  the  suit  of  the  same  plaintiff  («),  the  mode  ta^oyen't. 
<^cha7giiw  him  in  execution  is  thus : — 6et  a  side-bar  rule  from  !**•<»• 
Mey  tM  Masters,  requiring  the  keeper  to  acknowledge  the  de- 
fiwmt  in  his  cusioay  (t) ;  take  the  rule  to  the  heeoef^s  office, 
^ke  will  write  the  adtnowledgment  on  it,  paying  him  his  fee. 
^txt  make  out  a  committitur  piece  on  a  ptain  puce  of  parch' 
"otf  (lO,  andJUe  it  with  one  of  the  Masters  who  acts  as  aerk  of 
^  juagwients.  And,  lastlf^,  (although  not  essentialfy  neees- 
*^)  {*),  enter  the  commiUttur  in  the  keeper's  book,  which  is  kept 
jl^ne  judgment  office;  you  will  see  the  form  of  the  entfy  there. 
^^l^eeper's  acknowledgment  must  be  of  the  same  term  the 
^c^ndsnt  is  charged  in  execution,  and  not  of  a  preceding  term, 
^^Itcrwise  the  defendant  will  be  entitled  to  a  supersedes  (y). 
£^  committitur  be  erroneous,  the  plaintiff  must  give  the  de- 
uaAsBt  notice  of  his  having  abandoned  it,  before  he  can  enter 
A  second,  rectifying  the  mistake  (e).    Formerly,  in  order  to 


gpMyItt  a»  «Mler  of  the  ptfaon  In  (r) 

2?  "!  «<>fcinlint  b  detained  In  cus-  («) 

Sp:  ad  «t  .Mlqr  T.  Oae^er,  9  DowL  does 
J^  loCaeoaidlM  toTMd.  Mh 

li^tmtl  Do«LaRS,S.Cs 


See  mOiam*  r.  Jowet,  8  C  &  J.  611. 

« The  pnioeedhig  by  ilde-ber  rule 

does  not  operate  to  cnarge  a  prliooer  tai 

ed.,  S63t    cxecutloo,  unlets  he  be  at  the  time  In  eus- 

.Omnm.SB.   tody  In  the  particular  NulL"  (See  per  Lord 

"Xi  Lmrh  ▼.    Dmtmam,  C.  J..  In  Fumivtd  v.  SMmgtr,  5 

1^— '-*-««•  it seenu the  deUveiy of  Nev.ftM.eo). 

!;!?•.*■». to  the  sheriir  in  whose  custody       (t)  See  the  form,  Chit.  Forms,  488: 


T^Msatls,  bsuSdeiiL  (3sd«iMert).       («)  See  the  form.  Chit.  Forms,  4ML 

"}  ^  V.  OtoM,  m/n,  {m)  MS.,  East.  ISIS. 

Ijw  ▼.   JdhMsn.   1    Dowl.  984:       (y>  FMsrv.  atmtkope,  1  T.  R.  464. 


i^vT.Braoftar,  S  Dowl.  078;  1  H.  4k       {%)  Ihppktf^.  Ayat,  1  T.  R.  8t7:  Omi* 
I'jiL^  NlMAam  r.  Ohm,  10  Bait,  46. 


V.  PFm^.  SC,M.*B. 


1060  Proceedings  against  Priscnert  held  to  Bail. 

Part  IV.  charge  the  defendant  in  execution,  in  the  Queen's  Bend 
was  necessary  to  enter  the  proceeduigs  of  record,  and  to  d^ 
and  file  the  judgment  roll :  hut  this  seems  no  longev  reqiiisi 
for,  bv  the  rule  of  H.  T.,  2  FF.  4,  r.  d6,  "  in  order  to  cbaif 
defendant  in  execution,  it  shall  not  be  necessary  that  the  pi 
ceedings  be  entered  of  record"  (a). 
How.  when  ^^  the  defendant  is  in  custody  of  the  keeper  at  the  suit  6 
auuJt^  FihSd  ^^^  I>«won,  and  not  of  the  plaintiff,  the  mode  of  chaaging  h 
PCTson?  in  execution  ia^io  sneoui  a ^oritjaf  hal>eas carpus  <Md smiufk 
endum,  as  directed  post^  Part  5,  C^ap,  3,  and  brim^  the  defm 
mtU  into  open  court  thereony  in  order  to  dwrge  Mm  in  eMeetUia 
and  the  defendant  being  brought  into  Court  in  custodjf  of  ike  t 
stafj  will  be  charged  in  execution  (6).  The  writ  in  strietm 
should  be  delivered  to  the  keeper  two  da^s  before  the  defendmi 
to  be  brought  up.  It  was  formerly  usual  to  give  a  brief  to  emm 
to  move  that  the  defendcmt  mag  be  so  dkoraed;  but  the^  is  \ 
kmper  necessary ^  emd  all  thai  you  need  to  do  is  to  hand  m  l 
original  habeas  to  the  Master^  and  he  wiU  chearge  the  prisom 
No  duplicate  of  the  habeas  is  necessary,  A  flakUiff  in  pritoa  i 
the  suit  of  a  third  person,  may  be  charged  in  execution  by  tk 
proceeding,  by  JiabeaSy  for  the  costs  of  a  nonsuit,  and  the  di 
lendant  is  not  compelled  to  resort  to  an  acUcm  to  reeovi 
them  (e).  Althougn  the  judgment  be  against  sererml,  the  wri 
of  habeas  need  only  be  against  the  defendant  who  is  ia  actoi 
custody  {^d)*  Where  a  part  of  the  debt  had  been  leriad  nn^ 
&fi,fa,y  it  was  held  that  the  habeas^  which  was  in  fi^t  ftr  th 
residue,  need  not  refer  to  or  recite  the  fi,  fa,  and  the  lery  mii 
under  it  (e).  The  writ  is  not  mesne  process  within  the  1  ir  2 
Vict,  c,  110, «.  7  (/).  It  was  made  a  question,  but  not  de 
cided  in  a  recent  case,  whether  it  might  be  tested  on  a  difeRsi 
day  to  which  it  issued  (g).  It  would  seem  it  ought  (•  b( 
tested  in  term  time.  The  defendant  cannot,  on  being  bfoQ^ 
up,  set  up  an^  irregularity  in  the  proceedings  on  the  illegsli^ 
of  his  arrest,  in  opposition  to  his  being  committed ;  any  ^{tit- 
cation  on  that  ground  must  be  made  the  subject  of  a  stftnti 
application  (h).  The  defendant  cannot  be  detained  a  Dnwoer 
for  the  Court  fees  due  on  a  habeeiSy  which  is  merely  a  subttitete 
for  a  ea.  so,,  supposing  the  prisoner  to  have  been  at  lazg«(»)« 
When  in  that  If  the  defendant  be  m  custody  of  the  keeper  of  the  iiaeeii's 
S^ninJSe  ^'^"»  chaigcd  with  an  action  in  the  Common  Pleas  or  £x- 
of  the  other  chequer,  the  mode  of  char^^g  him  ia  execution  b  by  mmoe^ 
w^lniter  ^^**  ^."*  ^^  habeas^  by  which  he  should  be  brought  up  to  tk 
court  in  which  the  action  is  pending,  and  there  be  chai^gi^  ii 
execution.  In  the  Exchequer  this  is  done  by  motion  by  coon* 
sel  in  open  court ;  in  the  Common  Pleas  it  is  dotte  withoat 
motion  (j). 


h)  S9B  Deemtrr.  BroitJur,  3  DomUSTS;  (<D  ITUmm  ▼.  Bmvm,  1  OowL  IM. 

1  H.  &  W.  SOf;.  &  C.  Tidd,  New  Praot.  (e)  Gnm  ▼.  fbtttr,  2  OowL  M. 

189;  Im|>.  K.  B..  KHh  ed..  610;  Tidd.  9Ch  (/)  OmmMt  ▼.  MiiiiiBiiii,  S  J«t  A 

ed.,  363:  Acnim  t.  BrockrUge,  SB.*  Evck. 

Cm.  S42:  ViaUerM  v.  PMIbw, 3  Burr.  1S«I.  <^)  Hmvtm  v.  Hmm.  U  LmJ^S.U 

See  the  form  of  the  entry  o#  the  ewninMi.  73,  C.  P. 

^r  on  the  TomCML  Forms.  48>l»4B9k  (*).<tt*i(£srv.  SnM0rrf.31l.4Gi.* 

(6)  SeeTidd.9thed.,aS4tandperLord  {f)  DaiseO  r,  CmOm,  \3  Lm  X,  }L^ 

D^ummm,  C.  J.,  in  Smith  t.  Sim^n.  5NeT.  Exch..  301 

ttM.ee;  lH.diW.377*S.C.  {J)  fU  Siratf^e^  I  DonL.  !«.&,» 

(c)  FumiMi/  ▼.  Strbigtr,  3  BiBi.  N.  C.  Qumv  thenecenitr  fix  thbMM^ liMi 

96;  5  Dowl.  19ft.  S.  a               ^^  Sirs*6Vlet.eLk 


ProetediHffs  hy  Prmmen.  lOW 


Whok  the  dnSeadamt  m  ia  custody  <m  a  eruBinal  aecoont,  caAr.m. 
ksre  €f  the  C4Mirt  or  a  judge  is  nteeasory  before  he  can  be  when  in  cri- 
dmrged  m  exccvtioii  in  a  eiril  aetion ;  and  as  to  whea  mdi  J^^^ 
leare  will  be  sTanted,  see  ants^  1064. 

j^to  A/^Jadag  asainst  a  priBon«r,»6  01110,  Foi.  \yp.  570.  PLik. 

As  to  the  effect  of  the  death  of  a  prisoner  in  execntion,  see  Deathor 
Mte,  FoL  l,p.  «!«.  P'*^"*- 

Mer  Proeeedhias  against  Prisoners.y-A^  to  an  attachment  2^p~- 
yS»*i.fcj  see  0oi^  Pr.  8.  Asto  when  they  mnst  take  adrantage  ^^^^h. 
«f  an  imgnlarity,  see  pott.  Ft.  5,  ch.  16.  •on««. 


Sect.  2. 
Proceedings,  S^e.  hjf  Prismen  generaify. 


T%t  Brnte*  gemer<aiyi  1061. 
2.  Duekargt  of  a  Priioner  by 
SupenedHU. 
H  wkmi  Oumy  ifc.  1063. 
JM  of  Pritomert  omp^roodt* 
Okie,  Sfo.^  1064. 


^019  SuporoodeoB  obkrimed, 
Sre.,  1066. 

3.  Dioeharfft  of  Prioonert  tm- 

der  Small  Debtors  Act, 
1066. 

4.  Dioekarge   qf  Pri$oner»   by 

other  Memne,  1070. 


1.  Bulet  and  Reguiatians  of  the  Pfison, 

The  Rmlet genermlfy.'] — ^Before  the  abolition  of  the  Fleet  and  Libertrof 
Marshalsea  prisons,  by  the  5  ^  0  Fiet.  e.  22,  prisoners  therein  SJ^l""  '^ 
dioged  witn  civil  actions  merely  {£)  might  nave  the  beneiit 
of  tm  rules  of  the  prison,  npon  entering  into  a  bond  with  two 
sofident  sureties,  as  a  security  to  the  marshal  or  warden 
scainst  escape,  and  upon  paying  him  a  certain  percentage  upon 
the  amount  of  the  debt  for  which  they  were  detained  (/). 
Thtse  rules  were  oertahi  limits  beyond  the  walls  of  the  prison, 
within  which  prisoners  who  had  found  such  sureties  miffht 
bare  leave  to  reside.  Besides  this  liberty  of  residing  within 
the  rules  abore  menti<med,  the  prisoner  might  in  term  hare  a 
dap  r%Uy  (that  is^  a  permission  firom  the  Comrt  to  go  out  of  the 


(fc)  S«e  Jotm^t  cam,  t  Str.  81?:  R.  v.       (/)  Sc«  R.  H.,  S  Ac  3  O.  4,  r.  S;  5  B.  & 
^mkiand,  1  Id.  413:  A.  T.  BsiAv,  9B.  &    Aid.  MU:  HaH r,  AnuM,  3  D.  Ac  R.  709. 
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Part  it. 


Prisoncxs* 
feei. 


Rules  for  go- 
verninent  of 
Queen's  pri- 
son. 


Admission  of 
attoroks  in- 
to. 


Extortion 
sftinct  pri- 
soners, now 
punished. 


Modes  of 
discharge 
ftrom  impri- 
sonment. 


Proceedings  by  PrUoners, 

prison  or  beyond  the  roles  of  the  prison,  for  the  purpose  of 
transacting  nis  business),  upon  application  to  Hie  marshal  or 
warden,  according  to  whose  cnstodv  the  prisoner  was  in,  and 
signing  a  petition  to  the  Court  for  tuat  purpose,  and  upon  pay- 
ing some  trifling  fee  to  the  clerk  of  the  day  rules.  But  tne  5 
<Sf  6  Fid,  c,  22,  s»  12,  abolishes  this  liberty  of  the  rules,  and 
enacts  that  prisoners  shall  be  confined  within  the  walls  of  tlie 
prison,  and  if  suffered  to  go  beyond  them  it  shall  be  deemed  an 
escape. 

Tne  5Sf6  Vict.  e.  22, «.  11,  abolishes  all  fees  and  gratuities 
payable  by  prisoners  on  the  entrance,  commitment  to,  con- 
tinuance in,  or  discharge  from  the  Queen's  Prison,  except  as 
therein  provided.  The  prior  act  of  55  O.  3,  c.  50,  abolished 
the  fees  theretofore  payable  by  them  in  other  prisons. 

The  5  <Sf  6  Fict.  c.  22,  «.  16,  enacts,  that  rules  for  the  go- 
yemment  of  the  Queen's  Prison  shall  be  made  by  the  Secre- 
tary of  State ;  and  accordingly  rules  were  made  by  him  on  the 
28tn  September,  4th  December,  and  18th  December,  1844. 
They  are  lon^  and  numerous,  and  it  would  exceed  the  limits  of 
this  work  to  insert  them.  The  keeper  nves  to  every  prisoner 
on  his  admission  a  printed  copy  of  such  of  them  as  relate  to 
the  conduct  and  treatment  of  prisoners. 

Attomies  are  entitled  to  be  admitted  to  the  interior  of  the 
Queen's  Prison,  when  the^  have  occasion  to  go  there  for  the 
benefit  of  clients  confined  m  the  prison,  or  when  they  are  sent 
for  by  such  clients.  But  the  Court  will  not  make  a  general 
order  upon  the  keeper  to  permit  an  attorney  to  go  into  the  in- 
terior at  all  times  to  visit  nis  clients  (/). 

By  stat.  82  O,  2.  c.  28,  s.  11,  all  prisoners  in  custodjr  of  the 
marshal,  warden,  sheriff,  &c.,  may,  in  term  ttmCf  petition  the 
court  out  of  which  the  process  under  which  they  are  impri- 
soned issued,  or  under  whose  jurisdiction  the  prison  in  wmch 
they  are  confined  is,  or  in  vacation  may  petition  one  of  the 
judges  of  such  court,  or  a  judge  of  assize,  complaining  of  any 
exaction  or  extortion  by  any  g^ler  or  other  person  employed 
in  the  keeping,  &c.  of  the  prison  in  which  they  are  confined, 
or  of  any  other  abuse  whatsoever  committed  or  done  by  them 
in  their  respective  offices ;  and  the  Court  or  judge  shcul  hear 
and  determine  the  same  in  a  summary  way,  and  make  such 
order  for  redressing  the  abuses  complained  of,  and  for  puniflli- 
in^  the  officer,  &c.,  and  for  making  reparation  to  the  parties 
injured,  as  they  shall  think  just,  together  with  the  costs  of 
such  complaint ;  and  such  order  may  be  enforced  by  attach- 
ment or  otherwise,  as  other  orders  of  the  Court  (fli).  The 
Court  will  not  interfere  under  this  act  to  relieve  a  debtor  from 
alleged  extortion,  unless  a  primd  fade  case  of  extorti<m  is 
made  out  (n\ 

The  remamder  of  this  section  shall  be  confined  to  the  consi- 
deration of  itte  different  modes  by  which  a  prisoner  may  be 
dischu^d  from  his  imprisonment ;  and  they  shall  be  treated 
of  in  the  following  order : — 


m  R0  Jomm  A  MOUtule,  1  Net.  &  M. 
UBi  4  B.  &  Ad.  86ftf  S,  C 


(m)  See  R.  H.,  0O.    . 

(n)  KjtjmU  Ttgke,  2  Oovl.  14S. 
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t.  Dikkarge  €f  a  Primmer  hy  Supenedeat.  ^''^^'  ^"' 

/«  dktf  Ca$eM^  (Jj^.l—Before  the  1  4f  2  Ftcf.  c.  110.  if  a  t.  Diidurt* 
ivkntkm  were  not  delivered^  and  an  affidavit  thereof  duly  JL?*'^*'**' 


fiade  and  filed  in  due  time,  (as  to  which,  see  tmU^  1052,1053),  inwiMtcMM, 
bj  the  plaintiff  at  whose  suit  he  was  in  custody,  the  defendant  ^* 
Bjiktbe  diseharged  ont  of  custody  by  writ  of  npenedeat,  or 
otbcnrise,  npon  entering  a  common  appearance  (n).  It  is, 
hmaer,  as  we  have  seen,  (ante.  1053),  qnestionable  whether 
tills  woidd  now  aifbrd  a  ground  tor  the  disduurge  of  a  prisoner, 
and  it  woald  seem  it  would  not.  If  the  phuntiff  do  not  pro- 
(xd  to  trials  or  (in  case  of  judgment  by  default,  demurrer,  or 
iMe  upon  nul  Hel  record)  to  final  judgment^  in  due  time, 
(tt  to  which,  see  ante^  1056),  the  defendant  may  be  discharged 
V^of  nmerteieat,  or  otherwise,  upon  entering  a  common 
appenaace  (o).  If  the  plaintiff  do  not  charge  the  defendant  in 
mmtm  m  due  tiwte,  (as  to  which,  see  aniiy  1057),  the  latter 
Bij  be  ^scharged  out  of  custody  by  writ  of  eMpereedeas,  or 
otbmritt,  upon  entering  a  common  appearance  (p). 

There  are  many  cases  m  which,  by  tne  act  of  the  Court,  or  of  Cmm  wh«rt 
thedefendant  himaelf,  the  plaintiff  may  be  excused  from  laches  j^JjlJ^JS^ 
ia  not  proceeding  within  the  time  otherwise  limited  for  that 
pvpose  seainst  the  defendant,  and  in  which  the  defendant  will 
lot,  themore,  be  entitled  to  a  ettpersedeae.  These  have,  for 
the  greater  p«rt,  been  already  noticed  (ante,  1058).  To  these 
it  iD^  be  added,  that,  if,  at  any  time  pending  the  action,  or  be- 
fine  the  defendant  is  charged  in  execution,  there  be  a  treaty 
df  agieonent  for  a  settlement  or  compromise  of  the  matters  in 
&pnte,  no  laches  shall  be  imputed  to  the  plaintiff,  nor  shall 
the  defendant  be  entitled  to  his  discharge  for  want  of  prose- 
cQtion  pending  such  treaty,  &c.  (o)  ;  provided  such  treaty  or 
sgreeBient  be  in  writing,signed  b)r  tne  defendant  or  his  attorney, 
ortome  other  person  duly  authorised  by  him,  and  it  be  therem 
<3^«aBed  that  proceeding  are  stayed  at  the  defendanfs  re- 
fKtf  (f).  If  a  defendant  in  custody  gives  the  plaintiff  notice 
of  his  intention  to  apply  for  his  discnurge  under  the  Insolvent 
Act,  he  shall  not  be  superseded  or  dischaiged  on  account  of  the 
plaintiff  not  proceeding  aeainst  him,  according  to  the  rules 
>Qd  practice  of  the  court,  m>m  the  time  of  sudi  notice  until 
nntt  role  or  order  shall  oe  made  in  that  behalf  («).  Also,  bv 
tlte  1  ^  2  Viet,  e,  110,  e.  41,  "  no  prisoner  whose  estate  snaU 
b]r  an  order  under  thb  act  have  been  vested  in  the  said  pro- 
^iaonal  assignee  shall,  after  the  making  of  such  order,  be  dis- 
^^Bed  oat  of  custody,  as  to  any  action,  suit,  or  process  for  or 
^^XKeming  any  debt,  sum  of  money,  damages,  or  claim,  with 
i^*pect  to  which  an  adjudication  can,  under  Uie  provisions  of 

MI.T^3W.4;R.H.,98  0.3.  1  C*  M.S79*  &  C 

4*t  Stttkerula  of  court  and  practiee,  («)  R.  E.,  3  0.4,  Q.  B.;  5  B.  A  Aid. 

**^Mai.  799;  R.M.,  3  0.4,  C.P.    And  tee  Frfe> 

9*  S«thc rules  of  ooort  and  practice,  Man  ▼.  Wmtan,  1  Bins.  991;  8  Moore,  81. 

«^H8^  S:  C;  4  D.  &  R.  SIS.  347t  Hoimm  ▼. 

Jl^  l^olBr  T.  SteiMrf,  3  WUs.  4U{  9 W.  Mureott,  1  Bfau.  431 1  8  MoorCtSO,  S. C: 

^W,  a.  c,:  Pitt  r,  YaUm,  4  Burr.  CarUekY.  Bmtger,  10  Price,  134:  Molif 

*■•  nmuM  V.  BrMcn,  S  DowL  84;  1  C.  ft  M. 

-tnR.H^S0.S,Q.a;R.H.,S5O.3,  85B,S.C. 

C-^  im  MMm  V.  &mm,  S  DowL  71; 

u  3 
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Part  it.  But  if  the  defendant  plead  eiUier  of  the  plets  abore 
Pfffcegiiag^  '  tioned,  and  also  the  general  issue  or  other  plea,  and  the  pUi 
when  icto  tiff  deny  both  in  his  replication,  the  issue  is  thai  made  up,  ai 
oSfTTitiiT^  the  parties  proceed  in  the  ordinary  way;  or  if  the  plaintiff  ac 
the  simUUer  to  the  general  issue,  and  confess  the  plea  of  pirn 
adminutravitf  &c.,  and  pray  judgment  of  assets  im/idmra,  &t 
as  above  mentioned,  then,  ^fter  entering  the  replication  in  tl 
issue,  enter  an  award  of  the  venire  in  tms  form :  ^  But  beeam 
it  is  uncertain  whether  the  defendant  will  be  eontieted  upam  tl 
a<M  issue  above  joined  between  the  parties  aforesaiiy  thesifore  I 
judgment  be  thereupon  stqyeduntiithe  trial  and  deteimimatim  i 
the  said  issue;  ana  in  order  to  try  the  said  issue^  the  sherif\ 
commanded^**  &c.,  as  in  ordinary  cases  («).  In  this  latter  cssl 
if  the  plaintiff  have  a  verdict,  judgment  is  signed,  and  he  pno 
ceeds  as  in  ordinary  cases  against  an  executor  who  baa  pkadn 
a  fidse  plea;  so  that,  if  such  plea  be  &lse  within  his  own  know 
ledge,  (as  a  plea  of  ne  ungues  executor,  or  the  like),  he  wenk 
be  personally  liable,  not  only  for  the  costs,  but  also,  it  seen^ 
for  the  debt,  and  judgment  and  execution  mij^ht  be  issaei 
against  him  accordingrjr  (y);  or  if  not  &lse  within  his  o«i 
knowledge,  (as  a  plea  tnat  the  testator  did  not  promise,  <x  ta 
like),  he  would  be  personally  liable  for  the  costs,  and  the  ja^ 
ment  signed  ajg;ainst  him  would  be  of  assets  quando  &c^  up<i^ 
which  the  plamtiff  might  afterwards,  when  assets  came  to  de^ 
fendant's  hands,  have  a  seire/aeias^  as  b  above  mentioned,  fa 
the  debt,  and  immediately  have  Ajl,fa,  or  eo.  ao.  for  the  eoitt 
de  bonis  testatoris^  et  si  non^  de  bontsproprOs  (x). 
confiBMinc  It  is  well  settled,  that,  if  an  action  be  commenced  against  t^ 
mtomiKm  ^^^^^^  ^^  administrator  for  any  specific  debt,  it  must  be  pre* 
creditor.  ferred  by  him  in  payment  to  others  of  the  same  class:  and  ia 
that  case  the  executor  or  administrator  would  not  be  wmrsssM 
in  making  any  voluntary  payment  of  such  other  debts  to  de- 
feat the  party  of  his  remeay  (a).  Yet,  although  one  credBtor 
commence  an  action,  if  another  creditor,  in  equal  degree,  com- 
mence a  subsequent  action,  and  first  recover  judgment,  he  mot 
be  first  satisfied.  Hence  an  executor  or  adminirtrator  has  it  is 
his  election  to  give  a  preference,  by  confessing  judgment  in  tki 
action  of  the  one,  and  pleading  such  judgment  to  Uie  action  of 
the  other  (b).  In  case,  therefore,  a  hostile  creditor  bring  as 
action,  ana  there  be  not  sufficient  assets  to  divide  amongst  tbi 
creditors,  and  the  executor  be  desirous  of  making  an  equal  di- 
vision, or  favouring  any  particular  creditor  or  cnditors  of  tlie 
same  class,  in  preference  to  the  hostile  plaintiff,  the  ooone 
adopted  is,  to  set  one  or  more  of  the  firiendly  crediton^  whose 
debt,  or  joint  debts,  will  fuUy  cover  the  assets  in  hand,  imme- 
diately to  bring  a  fnendly  action  or  actions,  and  declare  thereiii 
in  the  common  form  of  debt,  and  let  defendant  suffer  iadgmeot 
against  him  by  de&ult ;  and,  on  this  beinf  effected,  then  to 
plead  the  judgment  to  the  declan^on  of^e  hostile  creditor. 
If  such  judgment  be  recovered  after  pleading  to  the  action  l^ 

(jr)  Sm  torn.  Chit  Fonns,  fiOl.  («)  11  Vln.  Abr.  996:  Com.  Dic^  «*  U- 

(jf)  Sm  pof,  IOTP,  loeo.  mln.,-  c  8;  Toller,  SSB.  SS81 

-»l'*  ,^  ^jrtSS.^-  '^"?^»  9  B.  *  C.       ib)  See  note  (•),  mpn,  »{  OC  El 
6ft5;  lSauDd.396b,n.(lO).  145. 
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«d  Bs  to  whsfe  actioEis  (if  any)  they  still  leBMim  not  super-  cma>,  vn. 
aedeaibl^  (<0*  — — — 

BjR.Hiy2  JT.  4,r,87,"if,ijrMMOBofMy  writofcner.  2j«2if 
«pecad  order  of  tiie  Co«rt,affreaaeiit  of  paviies,  or  other  tptcial  Sw^ 

■Btter,  aarpeESOB  detatnad  im  the  iKtml  etwtody  of  the  mar-  ^2^|£J^* 
iblef  the  Kj]ig*tBeiKkpriaefi,or  warden  of  the  Fleet,  be  not  •**'*'*"• 
flatted  to  a  AcpcrMiflot  or  diochaigey  to  which  soeh  priseoer 
weald,  according  to  the  mmmk  ralee  and  fMWStice  of  the  Court, 
k  otberwiae  eatitled,  wr  want  of  declaring,  proceeding  to 
taal  or  jnd^Kment,.  or  dMnpi^  m  exectttioB  within  the  ttmea 
pnsaih«d  £y  each  genend  rales  and  practice,  then,  and  in 
ctery  each  ease,  the  phdntiff  or  plaintiffa  at  whoee  suit  siidi 
poMoer  ahall  be  detained  in  eostody  shall,  wiih  ail  c«m9emm$t 
iftedj  gn*  notiee  ta  i9rMi^(«)  of  mek  writ  of  error,  ipecial 
witty  ofreemtmif  or  oUmr  ywiai/  mctfisr,  to  the  marskal  or 
da^  mom  pom  ifhrnma  the  rigkt  to  detain  emhyriaoiter  m  e\ 
ttdfy  Ij^  reeuom  of  mek  epociml  matter.  And  the  marshal  or 
virden  ahall  forthwith,  after  the  receipt  of  snch  notice,  cause 
the  matter  thereof  to  be  enteced  in  the  books  of  the  pvisoB; 
and  shaU  alao  preeent  to  the  judges  of  the  respectiye  couztiu 
bem  time  to  time,  a  list  of  the  prisoners  to  whom  such  special 
natter  sfaodl  relate  shewing  suen  fecial  matter,  together  with 
the  list  of  the  prisonsfs  supersedeable  *'  (/}.  One  of  the  ob- 
jects of  requiring  thia  notice  to  the  marshal  or  warden  is,  that 
he  may  be  better  enabled  to  prepare  the  liste  required  by  the 
rule,  suprm*  The  nde  extends  only  to  prisoners  in  actual 
custody  within  the  walla  (a).  Where  the  excuse  for  plain- 
tiff not  proceeding  arises  m)m  a  denmnrer,  that  is  not  a  case 
eentempwted  by  the  rule,  and  plaintiff  need  not  give  notice 
lhereof(A). 

Also,  by  ^  a,  2  IT.  4,  r.  88>  "all  prisonen  who  have  ,^^£lXwe 
been  or  shall  be  in  the  custodjr  of  the  marshal  or  warden  [now  prfaramk 
tiie  keeper  of  the  Queen's  Pnsonl,  for  the  space  of  one  caleiH 
dar  month  after  they  are  supersedeable,  althoi]^  not  supev- 
sed^  shall  be  forthwith  discharged  out  of  the  ELing's  Bench 
er  Fleet  prison  [now  the  Queen's  Prison!,  as  to  all  such 
actieofl  in  which  they  hare  been  or  shall  be  supersedeable/' 
This  rule  was  hdd  to  extend  only  to  prisoners  in  actual  custody 
within  the  walk  (f)>  which,  since  the  6  4*^  ^t^*  c.  122,  is  al- 
ways ihe  case.  The  keeper  of  the  Queen's  Prison  cannot  be 
compelled  to  judge  when  a  prisoner  is  supersedeable,  in  order  to 
discharge  him  under  this  rule,  but  the  prisoner  must  apply  to 
the  Court  4tf  a  judge  (i). 

Bma  SttpereedeoB  okained^  «3f(?.]— The  rules  of  7*. .  3  W.  4,  and  Howttigg- 
B^  2G  G.  a,  state,  that  the  defendant  shall  be  dischaiged  in  "^^"^ 
the  sereral  cases  above  mentioned,  by  mpersedeas  or  otherwise, 
according  to  the  course  of  the  Court,  upon  entering  a  common 
appearance,  unless,  upon  notice  given  to  the  plaintiff's  attor- 

{4^  Sm  thm  forma  rakft  la  Q.  B  of  (h)  rifrgium  v.  IfAre^  Mahon^  3  Jur. 

T,  T^  s^  G.  3s  and  X.  T.«  S7  G.  3t  MotB  88U. 

B.&AfL4l7.  {i)  9lggeK$w, Brm,  A  B.  A  AtLASS,  Aad 

W  See  fiofn.  Cbit  Fomu,  4S7.  aee  LtwU  r,  Qom^trtu*  G  Dowl.  124. 

</>  See  Cbe  fonncr  rulci  in  Q.  B.,  T.T.  (Xr>  Robttmm  v.  OmmcmU.  S  M.  a  W. 

&  1C.T.  1S16;  6  B.  ^  Ad.4S7;  &  M.&  410.    Amim^  Smitk  r,  Sggingtm.i  St, 

Set  222.  &P.  14S. 

If)  rnggn  T.  Brstt,  SB,  tt  AiL^Si. 
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irfncuttodjr 
ofkeeporof 
Queen's  Pri- 
son. 


Pakt  it.     ney,  good  cause  be  shewn  to  the  contrary.    The  mode,  thers- 

fore,  of  procuring  the  defendant's  discharge  in  the  seTenl 

cases  above  mentioned,  is  as  follows : — 

If  the  defendant  be  in  the  custody  of  the  keeper  of  the  Queen's 
Prison,  get  a  copy  of  causes  from  the  cleri  of  the  P^^P^"^  ^  ^ 
prison;  then  take  out  a  summons  requiring  the  ptaimtijfs  iOtemey 
to  attendy  at  the  expiration  of  two  days  or  mere  after  the  taking 
it  outy  before  a  judge  to  shew  cause  wfy  the  defendant  should  not 
be  discharged^  S^c.  \l);  and  serve  it  upon  the  vknn^'s  attorney 
or  agent  two  days  or  more  before  it  is  retumaUe,   One  sununons, 
so  served,  is  suMeient  {m).    If  the  piaintijfs  attorney  consent  to 
an  ordery  get  the  consent  indorsed  on  the  summonSy  and  the  judge 
will  make  an  order  accordingly;  or,  if  the  flaintifT*  attonuy 
shew  causCy  but  the  cause  be  not  deemed  sujffietenty  ule  judge  wul 
make  a  like  order;  or,  if  the  attorn^  do  not  aUendy  then, 
waiting  half  an  hour,  make  an  affidamt  of  the  service  of  ike 
summonSy  and  of  your  attendancCy  and  the  judge  will  make  the 
order  (n).    In  tovm  causes,  this  order  is  absolute,  in  the  fint 
instance;  but,  in  country  causes,  it  is  usually  only  an  order 
nisiy  unless  cause  be  shewn  within  four  days,  or  such  other 
time  as  the  judge  shall  think  reasonable,  and  which  shsU 
afterwards   be  made  absolute,  if  no  cause  be  shewn  (e). 
Upon  the  order  being  made,  serve  a  copy  of  it  upon  the  plam- 
tiff*s  attorney y  enter  a  common  apvearancsy  as  in  ordinary  easeSy 
and  get  a  certijicate  from  one  of  the  Masters  of  your  having  done 
so.    Then  take  this  certificate  and  order  to  the  keeper* s  oficCy  and 
the  prisoner  will  thereupon  be  discharged  without  a  supersedeasy 
upon  payment  of  his  fees. 

But  if  the  ^fendant  be  in  custody  of  the  sheriff,  &c,  get 
from  the  gaoler  a  certificate  of  the  causes  the  defendant  is  charged 
with  (p);  and  make  an  affidamt  of  the  gaoler  having  sifiwd 
the  same  {q).  Then  take  out  a  summonsy  and  obtain  and  serve 
'the  ordery  and  enter  an  appearanccy  as  is  above  directed.  Write 
out  a  proedpe  for  the  supersedeas  on  plain  paper,  and  write 
out  the  supersedeas  on  a  plain  piece  of  parchment  (r]| ;  and 
take  them  and  the  certificate  of  the  Master  above  mentioned  to 
one  of  the  MasterSy  who  will  sign  the  supersedeas;  get  it  sealed, 
Andy  lastfyy  leave  the  writ  mth  the  gaoler  of  the  prison,  who 
will  therelupon  discharge  the  defendanty  upon  payment  of  hU 
fees(s). 


OfslMria. 


3.  Discharge  of  Prisoners  under  the  Small  Debtors  AcL 

Prooeediagt       The  only  case  in  which  an  insolrent  prisoner  can  be  dis- 
af^c'^ia^  charged  out  of  custody  by  an  application  to  the  superior  courts 


(/)  See  the  fimn.  Chit  Forms,  489. 

(m)  R.  H.,  9  W.  4,  r.  89.  By  that  rule 
it  Is  ordered,  tliat,  **  the  order  of  e  judn 
for  the  diftduirge  of  e  prisoner  on  the 
ground  of  a  pUmtiff's  neglect  to  declare, 
or  proceed  to  trial  or  final  Judgment  or 
execution  in  due  time,  may  be  obtained 
at  the  return  of  one  summons  served  two 
days  before  it  is  returnable  t  such  order 
in  town  causes  being  absolute ;  and,  in 
country  causes,  unless  cause  thaSl  be 
shewn  within  four  days,  or  within  such 
Airther  Uroe  as  the  Judge  shall  direct." 
See  theformer  practice,  Tidd,  New  Piact, 


101. 
(a)  See  the  ftmn  of  order.  Chit.  Fbcns, 

490. 
(o )  R.  H.,  9  W.  4.  r.  89,  mt/m,  n.  <«)• 
(l>)  See  the  fonn.  Chit.  Forma,  409, 


400. 
(fS  See  the  form  of  a 


deefarhag, Chit. Forms, 491  s  Ibrnoc pco- 
ceeding  to  trial  or  final  Judginent»  Id.  4ft: 
the  like  for  not  charging  the  deAndant  In 
execution.  Id.  499{  the  like  wheve  d»> 
fendant  rendered  In  discharge  of  his  balBU 
Id.  491. 498. 
(«)  See  Jmmr,  Lanier,  6 T.  R.  7SS. 
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at  WeatmiiMter,  is  where  it  falls  within  the  48  G^.  3,  e.  129,  c«A^vn. 
eoamonlr  called  the  SnusU  Dehtort  Act.  By  sect.  1  of  that 
Kt,  ''All  persons  in  execution  upon  any  judgment,  in  whatso- 
eter  eourt  the  same  may  have  heen  obtained^  and  whether 
ladi  court  be  or  be  not  a  conrt  of  record,  for  at^  dd4  or 
im§jei  not  exceeding  the  sum  of  20/.  exchuwe  of  the  costs 
Morered  W  such  judgment,  and  who  shall  have  lain  in  prison 
tkeenpon  for  the  space  of  twelve  successive  calendar  months 
lot  before  the  time  of  their  application  to  be  dischaived  as  here- 
iflifte^  mentioned,  shall  and  may,  upon  his,  her,  or  Uieir  i^pll- 
dtiao  fcr  that  purpose  in  tenn  time,  miide  to  some  one  of 
Im  Msjesty's  superior  courts  of  record  at  Westminster,  to 
tkeatiafaction  or  such  court,  be  forthwith  dlschaiged  out  of 
cflitodj  as  to  such  execuUon  by  the  rule  or  order  of  such 


Tke  statute  applies  only  to  cases  where  the  party  has  been  wiw« 
ii  caatody  upon  a  judgment.  The  judgment  must  be  in  a  ^JSt* 
M  seticm  (s).  It  does  not  extend  to  a  party  in  execution 
aider  a  wnt  de  eontwnace  capiendo  (y),  or  on  an  attach- 
MBt(r).  It  extends,  it  seems,  to  pkMUifi  in  execution  for 
CQito  of  a  nonsuit  as  well  as  to  defendants  (a) ;  if  the  costs  do 
Bol  exceed  20/.  (a).  The  statute  applies  only  to  cases  where  the 
<iebt  was  of  an  amount  not  exceeding  20/.,  or  that  amount 
PReiaely  (&).  But  it  has  been  held,  that,  where,  in  an  action  of 
oebty  the  pliuntiff  has  recovered  20/.,  and  the  jury  have  (as 
they  always  do  in  an  action  of  debt)  given  one  shilling  nominal 
wMges  for  the  detention,  this  single  shilling,  which  is  given 
ai  a  pure  matter  of  form,  to  entitle  the  plaintiff  to  costs,  will 
pot  prevent  the  statute  from  applying  (e).  So,  though  the 
judgment  is  in  debt  for  100/.,  yet,  if  the  execution  against 
the  defendant  is  for  less  than  20/.,  he  may  be  discharged 
^t  of  custody  under  the  above  act,  without  reducing  the 
jadgment  (</).  But  where  a  defendant  had  given  a  warrant  of 
stouey  for  debt  and  costs  to  an  amount  exceeding  20/.,  al- 
tlioTigh  the  original  claim  was  less,  and  had  remained  in  exe- 
cotioQ  for  that  amount  twelve  succeaaive  months,  he  was  held 
Bot  entitled  to  his  discharge  under  the  act  (e)  ;  nor  is  a  pri- 
soner enUtled  to  hb  dischaige  under  the  act  if  the  debt  exceeds 
20^  although  the  excess  consists  of  interest  only,  which  has 
Kcnied  after  action  brought  (f).  The  statute  is  not  confined 
to  parties  in  custody  for  <f«Mr,  or  for  damages  in  actions  on 
contracts ;  it  extends  to  a  party  in  custody  m  execution  for 
damages  recovered  in  an  action  of  trover  (a),  or  for  an  as- 
mlt  (A),  or  for  crim.  con.  (t),  or  in  an  ejectment,  though 

(^  B.  T.  BnUard,  10  East,  408:  Lmots  («)  Aftom,  ▼.  WkUe,  1  Dowl.  19;  Cbapro. 

I'Mtnkmi, a  B.  at  Aid. 61:  A.  ▼.  Dwm,  PracC 330:  AoMfuon v.  LundM, 6  Moore, 

<M.4 Sd.  fOl :  JL  V.  C^9r€,B  D.  &  R«  SB?.    The  mion,  howerar,  for  such  dt« 

**  ciiloD  caeiDS  doubtful,  and  Me  eomirm  on 

(y)  Efpgrtt  Kmft,  1  B.  &  Ad.  SaSL  a  cognovit,  Hathbant  ▼.  ffbieter,  6  DowU 

M  Hm  Uftm  ▼.  Bewmm,  1  Dowl.  15:  81;  3  M.  Ae  W.  137,  &  C. 

\^.  IhitSmi^,   10   Eatt,  408:   Pfrt  V.  (/)  QwiMr  v.  Btf««,  S  DowL  749:  3  Moo. 

m.3 DowLO40:  R.  v.Oi^tirtf,  8  D.&  &  Scott,  797>  S. C.  See  Cmtii$  v. Riekmr^t, 

^Ifo  9DowL84& 

J^  H^tiim  ▼.  HewKmg,  3  M.  A  Stlw.  if)  SmiM  ▼.  Pk««eofi,  1  H.  &  W.  93. 

<<^  Mhr  T.  WM,  7  u!owL  308.  (A)  Pflnler  ▼.  Bthott,  3  Nev.  *  M.  315{ 

»  Thmiftm  T.  X6v.  4  DowL  Ml  1  A.  *  B.  S4.  S.  C 

*S£*Tf<=^  l|5DowLl98,aLC^^        ^ 

m  Bmk  T.  Parker,  3  Dowl.  45L 
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tht  damages  be  nominal  {k).    The  statnte  extends  only  to  per- 
sons in  actual  custody  within  the  walls  of  the  prison,  aad  t 
defendant  who  has  merely  had  the  rules  of  the  prison  b  not 
within  it(/).    And  the  imprisonment  m«st  be  for  tweWe 
successive  calendar  months,  and  must  be  immediately  preTiooB 
to  the  application  (si),  and  without  any  intervid  (n),  nnle«OQ 
day  rules  (o).    The  twelre  months  are  reckoned  indusiTe  of 
the  day  the  party  was  chai^ged  in  execution  lp\    Therefore,  a 
defencfant  charged  in  execution  on  the  27ui  KoTember,  msr 
u>ply  on  Uis  26th  of  November  in  the  fcdlowinff  yiB&r(A 
The  statute  oontemplaies  cases  where  there  mijriit  be  proceed- 
ings against  the  property  of  the  debtor  (r).    The  right  to  be 
discha^^  under  the  act  b  not  affected  by  the  1  ^*  2  FmT. 
c.  110,  s.  41  (#),  or  8,  d6(^) ;  nor  will  the  discharge  affiset  say 
proceeding  against  the  prisoner  which  may  be  pending  in  toe 
msolvent  court  (ti). 
Rvwhom  ap.     The  party  in  execution  can  alone  «>ply  under  the  act,  and 
Eemad^™*^  Dot  any  third  party  {v\ ;  but  his  wife  may  apply,  where  the 
prisoner  is  a  lunatic  («). 

The  application  must  be  made  to  the  snperior  court  out  of 
which  tne  process  Lasues  (jQ.  It  cannot  be  entertained  before 
a  judge  at  chambers  («)»  If  the  action  be  in  an  inferior  court, 
the  application  may  be  made  to  any  of  the  courts  at  West- 
minster (a)» 

The  rule  is  a  rule  nieiy  if  no  notice  of  the  intended  amplica- 
tion be  first  given  {h) ;  and  the  rule  dkonld  be  served  in  the 
same  manner  as  the  notice  presently  mentioned  (c).  But  it 
may  be  absolute  in  the  first  mstance,  on  an  affidavit  of  no^ 
given  ten  days  before  the  intended  application,  whi<^  notice 
may  be  given  before  the  vear  expires  (J).  Tms  notice  must 
be  actually  given,  not  only  ten  days  before  the  ^plication  is 
actually  mAoe,  but  ten  days  before  the  time  mentioned  in  the 
notice  for  the  application  {e)»  It  should  be  served  on  the 
plaintiff  personally  If  ),  and  not  his  attorney,  whose  authority 
ended  when  the  juogment  was  signed  (^),  unless,  indeed,  we 
plaintiff  cannot  l>e  found  (A),  or  imless  the  attorney  still  oon- 


To  what 
court,  &C. 


TheappUcft* 
tioo. 


(Ar)  £to#  d.  Siman*  ▼•  iNe»,  14  L.  J., 
N.  $.,  139,  a  B.:  Dw  v.  StedMr,  3  Blag. 
N.  C.  778:  A  DowL  615.  S.  C-  Doe  v. 
Ward,  9  M.  at  W.  65:  0W  SmMh  v.  Piy. 
«Dn,7DowL671:  toot  lee  Dt  v.  JhywdUf, 
10  k  dc  C.  484. 

(/)  Bamard  ▼.  Sifmomit,  5  Dowl.  5flD: 

awNfMon  v.  MMMimi,  lb. ;  S  M.  &  W.  31U 
5.C:  QUhmty,  l\gw,5  DowL440t  S  Bf. 
ft  W.  311.5:  C 

(m)  SttOibing  v.  WOrmOi,  7  Dowl.  388. 

in)  Biffb  V.  Jacob,  9  Dowl.  343:  Ptm  n 
Tkomaa,  Chapm.  Prae.  330. 

(•)  BoHgh^  V.  Wtib,  A  DowLSSOi 

(p)  Antm.,  1  DowL  150. 

(q)  Porkeroy.  WUkino,  7  Dowl.  158. 

(r)  Rm  parte  Kaife»  1  B.  ft  Ad.  653. 

(«)  Oiew  V.  I#«,  7  DowL  465. 

(f»  Fuge  v,Rogtro,  13  L.  J.,  N.S.,  38, 
Q.  B. 

(M)  KftcMn^  V.  O^,  IS  A.  ft  E.  386. 
(V)  Wood  ▼.  Hmth,  19  Law  J.,  N.  S.» 
16  f*    !• 

(»)  Oag  V.  Bowler,  6  N.  ft  M.  814. 

or)  PWr  V.  Bmnt,  3  DowL  649. 

(8)  KeOif  T.  Diekenmm,   I  DowL  546| 


J«fie*T.  FUzadam,  I  C.  ft  Bff.  855w    Bat 
tha  rula  of  H.  T.,  S  W.  4,  r.  90, 
•eecMto  luppoae a  judfiTt  ordar  < 
granted.  

(a)  Skart  r.  wmame^  DowL  SBJi; 

(bi  RsparteNeUmm^  7 TmmuSf'. 
natf  r.  WUkee,  Id.  467:  Uoort  r.  Clap.  4 
DowL  5t  Jmee  ▼.  .Flfjaiiii,  1  C.  ft  M. 
855, 2  DowL  111,  &  C 

te)  Boltm  v.  Men,  1  DowL.  N.  $>•  487- 

{d}  R.  H..  2  W.  4,  r.  ga  Sea  Dmaiae  ▼. 
Ammtv,  2  B.  ft  Ci«i»8D4;  4  D.  ft  R.  361. 
&C.  SeafiannofaotkeJC!blt.pQCinB»4M. 

(«)  Aii(0MT.  JSan,  I  DowL.  N.  &,aQiw 

if)  George  t.  fVy,  4  OowL  «73.  Sae 
BUkkUpky,  Gray.  5  DowL  406. 

(^  JokneoH  V.  AiMllK^a.  5  DoarL  579: 
OoniDfiy.T»iM,4U.56U:  JM^t.DWc 
«WMi,  I U.  546. 

<A)  See  Pardear  ▼.  Rwoef.  7  U.  ft  Or. 
448:  Bradkw  ▼.  PFU6, 7  DowL  5«:  WV- 
«M»  Y.  JToUer.  1  DowL  540:  MfarfiMff  t. 
SooM.  8  Law  J.,  N.  S..  Bzch.,44:  Jamaer. 
Boddbtgton,  13  L  J.,  N.S..  204.  Q.  B.  But 
we  Charter  v.  Gomldm,  10  Law  J..  N.  S., 
357,  Q.& 


J)ueiar/»  tf,  aiKfar  SmiM  Deitort  Aet. 

tipaa  hii  agent  (i).  Serriee  on  one  of  Mvenl  {^oiiitidE^  or  _£ 
imm  of  the  pUiniiff,  is  mSctcnt  (A).  Th<  naina  of  tha  oaiue 
ititfd  in  the  notice  mat  eoircapooii  with  tba  nania  of  th«t  in 
wkich  he  n  in  exenttian  (I),  It  ia  nana],  bnt  not  abaolntely 
itttmmrj,  on  Barring  the  notica,  to  love  alao  *  ci^T  ot  tl>e 
iffidarit  on  which  it  u  intendad  to  make  tha  ^tplication  (m). 
Bdbn  ""^"g  tha  uiplication,  eitain  frotk  tat  it^w  or  M' 
film  M  nMek  Ala  aefeiidanl  U  rnnjAMJ  a  etrtijhate  of  Ui 
mmilmmltWitiittofif<!/lAttiKua{»).  Tk»  mgitature  to  tie 
jao^i  ctrtijieatt,  mmJcm  th*c«niJltat«o/lli*km]Mro/lkt  Qtmii^t 
Priim,  Mittt  be  verified  hf  aj^davit  (o).  Make  alio  an  affidavit 
gurnet  of  the  ten  day^  notice  on  tAt  plaintiff;  and,  ia  Me  Com- 
wa  Pkai,  there  mmt  he  an  ajfdavit  of  tie  priionei'i  lignature 
tiitlp).  The  d^mdant  mmit  alm>  maka  an  aJftdowU,  eliarlf 
imiaff  (;)  timt  the  dek  or  damam  for  tMeh  he  ie  cmflned  in 
^itctiM  de  mele»tt«d20L,etetiume<^theeoilt,  attd  that  he 
imhteneonAteiittprieomlhermmArtheipaeeo/twtheaihndar 
«Ub.  The  ^IdmU  mtH  be  imaled  in  the  myinml  action  (jj. 
A  mil  imffice  thoagh  xwom  the  dtgi  h^ri  the  amiietUion  it 
■aA(r}.  Give  the gaoUr'i eert^catimnd  the  affldauiti,mth  a 
(firf./or amaaelto-mofxfoTth^d^mfkmt'i di»Aarge,  andhevHC 
naif  the  motio*  aeeardimglu.  The  t*U  wiil  be  abtolvte  in  theflrit 
iUnetjteheretmehnaHeehaibeaijfinat,  Where  a  defendant  had 
Maiaincd  incnatodjmore  thantwetvemoDthaoiitwajndgnianta 
fat  161.  each,  at  the  uit  of  the  aame  plaintiff,  it  waa  ncddan 
Aat  then  msat  be  a  separate  motion  in  each  caae  (i).  The 
Viimiei  IB  entitled  to  his  diacliaige  aa  a  matter  of  right,  if  the 
Ciart  are  aa^a&ed  as  to  the  &et  of  hia  impiiaonment  in  actual 
■wtodj  for  twelve  months,  &c.(f)  Where  the  rate  is  only 
*  n\c  miii,  the  Court  hava  no  power  to  order  canae  to  m 
i4rwB  at  chamben  (u)-  If  notice  of  apjdication  waa  given, 
tod  the  a^iplicaiion  be  Baccesefnllj  oppoaed  in  the  &rrt  in- 
MiBce,  no  coats  are  allowed  to  the  oppoaing  creditor  ^v). 

If  the  prisooer'a  discharge  be  unanljr  or  fraadalentlr 
Mncd,  by  a  atatement  to  t£e  Conrt,  which,  if  true,  wonid        ^__^ 
title  him  to  be  dischaiged  nndcr  the  act,  ha  is  liable  to  be  ptriy  oi 

r'n  taken  in  execatioD,  and  remanded  b;  role  of  Court ;  bat  1*'°*^ 
ihariff  or  keeper  of  the  prison  who  msj'  have  dischai;^ 
Um  under  a  mle  so  obtained,  is  not  to  be  liable  to  an  action 
far  an  cacape  in  Bonsequence  of  soch  discharge  («).    If,  there- 
in nmrl  1  DmL'twi  QnpT^  Mr.  *       O  '^  i-  Btdimm,  I  Dami.  Ma. 
DnLin.    ItMtNmdonaicpUlntlS'      [m)  WUmt.Ltmm. 8 OowLlU. 
(■)  Chupni.  Pivt.  3i7- 
U)  gaiav(T,fl'IIB«>u,4DMLm. 
j>)  HjmdtU  1.  SihK.  I«  Uw  J.,  H.  i, 
lA.  C.  P. 

.rc.P.,lH.    Sa  Uia  bm,  ChlL 


in  A»n.,3Lc|.OIiL7B. 
fl  Swcv  T.  niMxuid,    I 
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paiit  it.    fore,  a  prisoner  obtain  his  dischai^  fraadnl«ntl/,  an  i^plica- 

~  tion  must  be  made  to  the  Court  for  "  liberty  to  sue  out  a  new 

ea.  so,  against  the  defendant.*'  This  must  be  supported  by  aa 
affidavit  of  factSy  to  shew  in  what  manner  the  dischane  was 
improperly  obtained.  Give  a  brief  to  counsel,  with  the  affidavit 
to  move  for  the  rule :  it  is  a  rule  nieiy  and  must  be  served  on 
the  defendant,  but  does  not  require  personal  service.  Make  in 
affidavit  of  service,  and  give  a  brief  to  counsel  to  move  to 
make  the  rule  absolute.  If  the  rule  be  made  absolute,  then  sue 
out  the  eapiaa  ad  eoHifaciendum  in  the  usual  way  (/}• 

4.  Diecharge  of  Prisoners  by  Mer  Means. 

^"^^^'auJSIS^  -^  prisoner  will  be  entitled  to  his  disehaige,  if  the  attorney 
^u  whose  name  is  indorsed  on  the  writ  declares  that  it  was  not 

issued  by  him,  or  with  his  authority  or  privity  (s). 
Defect  in  As  to  what  defects  in  an  affidavit  to  hold  to  bail,  or  in  a 

writ,  ftc       y^^  ^f  eapiaSy  will  entitle  the  prisoner  to  his  disehaige,  see 

Vol.  1,  662,  681, 695. 
By  pcrfectiDc     A  prisoner  shall  be  dischaiged  upon  putting  in  and  perfecting 
^^  bail  at  any  time  before  judgment  (a). 

oo  tcnntoa.  A  prisoner  shall  also  be  discharj^ed  when  the  action  is 
^i^^*^*  abated,  discontinued,  or  decided  in  his  favour.  So,  if  the  pri- 
actkm.  soner  or  any  one  settle  or  compromise  the  debt  with  the  plain- 

tiff, the  plaintiff  (or  more  properly  his  attorney)  shall  give  the 
defendant  a  disehaige  in  writing ;  and  upon  thb  being  lodged 
with  the  keeper  or  gaoler,  the  prisoner  snail  be  disduu^ged  {p). 
Or,  if,  after  judgment,  he  or  any  one  for  him  pay  the  amount 
of  it  to  the  plaintiff  or  his  attorney,  the  Court  upon  applica- 
tion will  disehaige  him  (c).  Indeed,  they  are  bound  at  their 
peril  to  disehaige  him ;  and  where  a  derendant  in  execution 
tendered  the  amount  of  the  judgment  to  the  plaintiff  and  to 
his  attorney,  and  required  them  to  rign  his  dischai^ge,  which 
thev  refused  to  do  unless  he  would  also  satisfy  a  demand  they 
had  on  him  for  costs  on  another  account,  the  Court  held  that 
the  defendant  might  maintain  an  action  on  the  case  against 
them  for  his  subsequent  detention  {d).  Or,  if  the  plaintiff 
give  a  written  discharge  to  the  keeper  or  sheriff  in  whose  cus- 
tody the  debtor  may  be,  he  should  discharge  him;  but  an 
order  by  the  plaintiff's  attorney  is,  it  seems,  not  sufficient, 
unless  Uie  debt  have  been  actually  paid,  or  unless  the  plain- 
tiff have  authorized  the  attorney  to  give  the  discharge  («)• 
As  the  attorn^,  in  strictness,  has  a  lien  on  the  judgment  fiur 
the  amount  of  his  costs  (/),  the  discharge,  more  properiy, 
should  be  given  by  him,  as  above  mention^ ;  but  a  disehaige 
bjr  either  will  be  sufficient.  And  where  a  plaintiff,  having 
his  debtor  in  execution  for  500/.,  entered  up  satisfaction  on 
the  roll  by  a  different  attorney  from  that  he  nad  employed  in 
the  cause,  upon  the  defendant  agreeing  to  pay  him  1201. 
at  a  future  time,  upon  a  motion  to  discharge  the  defendant^ 

(y)  Clwfin.  Pract  ttSO.  (tf)  Ovtar  ▼.  PWrng,  6  D.  *  R.  ISSt  4 

(8)  VoL  1.  Ttt.  B.  &  C  96, 5.  C 

•I  Ste  Vol.  1, 73B.  («)  See  Smmv  v.  aupwmt,  li  Ad.  * 

(6)  See  Vol.  1. 614.  Set  Butt  ▼.  OnwiK,  £.  88a 

SB  A  B.3t  6  Moore,  tfft,  &  C  (/)  See  Vol.  I,  lOt. 
{€)  RMtHmm-  V.  Tmrmr,  3  DowL  001. 


DMiarge  ^  ly  other  MtamM.  1071 

wbich  was  oppoced  bv  the  plaintifiTs  attorney,  on  the  ground    CllA^.▼fl. 

of  his  A!m,  the  Court  held,  that,  although  there  appeared  to  be 

•  ftiiKhilent  collusion  between  the  plaintifif  and  tne  defendant, 
thr^  bad  no  power  to  detain  the  defendant  in  prison  after  sa- 
tinettoii  was  entered  up  on  the  record  {a).  If  the  prisoner 
W  m  execution  at  the  time  of  his  discnarge,  his  dischai^ 
aMiDts  to  a  satisfaction  of  the  debt,  even  though  he  was  dis- 
doged  upon  giying  a  security,  which,  on  account  of  an  in- 
militj,  afterwanu  became  unavailable  (A)  ;  but  otherwise 
if h  were  in  custody  upon  mtme  process  merely  (t). 

If  t  prisoner  become  bankrupt,  and  obtain  his  certificate,  in  cMt  of 
if  the  debt  for  which  he  is  in  custody  be  provable  under  his  *»n>^nipiqr. 
lit,  be  shall  be  discharged  out  of  custody  upon  application  to 
t  ji^  at  chambeiB  (f).    Even  before  he  obtains  his  certifi- 
oil,  if  the  plaintiff  elect  to  prove  under  the  fiat,  he  must  first 
Uaige  the  defendant  out  of  custody,  before  he  will  be  per- 

oitted  to  prove  (0- 

If  the  prisoner  become  discharged  under  the  Insolvent  Act,  [^'*^<^^ 
In  mar  ootain  an  order  to  discharge  him  out  of  custody,  &c.  '^^*'^* 
(&rFW.l,;>.610). 

lo  a  case  where  the  wife  of  a  prisoner  became  admini-  Aft^<'*»th 
Mriz  to  the  plaintiff,  the  Court  ordered  the  defendant  to  be  ^rT  ' 
^ttbsiged  (m) ;  and  the  Court  of  Common  Pleas  have  ^ne  so 
iff  as  to  discbsne  a  prisoner  in  execution  after  the  plaintiff's 
^(ith,  upon  service  of  a  rule  nm  upon  the  next  of  km,  and  no 
cnie  ^wn,  it  appearing  that  the  next  of  kin  did  not  intend 
to  administer  (it).  But  that  Court  refused  to  dischar]^  a  de- 
^ndaat  out  of  custody  in  execution  at  the  plaintiff 's  suit, 
■HlkyQffh  the  application  was  not  made  until  eighteen  months 
«ftir  the  death  of  the  latter,  it  appearing  that  he  had  appointed 
(Kcvtofs,  who  were  still  alive  and  had  not  assented  to  the 
discharge  (o).  And  where  administration  had  been  taken  out, 
te  C<Mirt  reused,  without  the  authority  of  the  administratrix, 
to  £idiar^  the  defendant  out  of  execution  after  the  death  of 
tbe  plaintiff,  although  his  administratrix  and  assignees  dis- 
daimed  all  interest  in  the  action  (p). 


(D  Jfarr  r.  Shrfcft,  4  B.  *  Aid.  408;  S40:  Bra^MM  r.  Mmik^  1  B.  &  P.  ITS: 

tfk.VQl.1  109.  Gervv.PPi^M,  lDow1..N.S^884:aDdMO 

«) Mm^  VoL  1, 090;  J«9Mt  V.  fflMr»  il.T.  Oari«,  IB.  AeP.SSS.  Butaxlfoliii- 

lT.K.ia7.  T.  JTwrvoM,  1  Biiif.  431 ;  8  Moore,  «9, 

t41ISnH„lSBi;«NC9»yoLl,64S.  S.  C. 

^fttfftSVlcL  C1SS.S.4SI  S0.4.  c.  (o)  Thrn^fi^*  ▼.  GoMmMk,  8  Moon, 

^vXm.  MM,  VoL  1, 610.  14fib 

4<a4,cl<,i.S0L    8ee^0i«,  UOS.  <^  ACAfrvilT.  fFfll»Rii,4  Btef.yHt  1 

(^  rkMY.JM<ST.R.407.  Moa  *  P.  743,  A*  C^ 
w)  nBliwwH  ▼.  Hwipclr,  8  Ntw  R«i». 
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CHAPTER  VIII. 

ACTIONS  BT  AND  AGAINST  XXECTTORS  OR  ADHINI5T1UTOSS. 


Sect.  1. 
Actiofu  hf  EiKCiit^rs  or  Admrnigtraion. 


pakt  it.  Limiiation  of  Actions  fy.] — If  the  time  limited  by  the  «t»- 
i^faoitatfeni  of  tofte  have  not  expired  before  the  death  of  the  testator  or  intes- 
^'^^^"'^  ^>  tate,  the  executor  or  administrator  may  biin^  the  actioii  at  way 
time  within  a  year  after  the  death  (a);  or,  if  the  tim«  limited 
have  not  expired  within  the  year  amr  the  death,  at  any  time 
before  the  expiration  of  such' limited  time.  And  if  the  execu- 
tor bring  an  action,  and  die  before  jndffment,  his  executor  mav 
bring  a  fresh  action  within  a  reasonable  time  afterwards  ((). 
So,  where  a  party  bnngs  an  action  and  dies  before  judgment, 
the  six  years  being  then  expired,  his  executor  or  administia- 
tor  may  bring  a  new  action,  provided  be  does  it  recently  or 
within  a  reasonable  tinM,  and  which  time  is  generally  coon- 
dered  to  be  a  year  (e). 

In  an  aetiou  by  an  administiator  upon  a  bill  of  exchange 
payable  to  the  intestate,  but  accepted  <rfUr  his  death,  it  was 
nolden  that  the  statute  began  to  mn  from  the  grant  of  tbe 
letters  of  adnrinratration,  a^  not  from  the  time  the  biU  became 
due,  there  being  no  cause  of  action  while  there  is  no  party  ca- 
pable of  suing  (d).  But  that  case  would  hare  received  a  Af- 
ferent decision,  had  the  bill  been  due  in  the  lifetiine  of  the 
testator  {e).  By  the  3  <5f  4  W.AyC,  42,  s,  2,  executors  and 
administrators  may  bring  an  action  for  an  injury  to  the  real 
estate  of  the  testator  or  intestate,  provided  the  mjury  was  com- 
mitted within  six  months  before  the  death  of  the  testator  or 
intestate,  and  provided  the  action  be  brought  within  a  year 
after  his  death  (/)» 

Pirtiei  pUin-     PartiesJ^ — If  there  are  several  executon  or  admimstnitors 
^^^  all  should  join  in  bringing  the  action  (^),  though  one  be  with- 

in the  age  of  seventeen  years  (A),  or  have  not  proved  the 

(a)  Carrw  v.  Innea,  Bull.  N.  P.  150.    B.  &  Aid.  204.    And  ice  Dougiat  r.  f^ 
See  S  WUl.  Cxon.  1376,  &c.  rM(.  1  Moo.  it  P.  S63;  4  BisA.  (06,  &  C; 

(b)  lb.   See  KnifMy.  Bate,  Cowp.  738;    po«f,  1076. 

11  Mod.456,  S.a  («)  SeeWtoifetv.  SkMftarrt,  4M.&W. 

(c)  Matthewtr.Phmpt,iSaAk,4SA: Kin-   63.    And  we  in  equity,  Frmke^.  Ormne- 
My  T.  Haifward,  1  Lutw.  260;  2  Saund.   fiUt^  3  M.  a  C.  489{  peer.  1076. 


63,  n.  (^);  it  WiU.  Exon.  1337.    And  aee       (/)  See  Fwd*U  y.  Rem,  7  A.  ^  £.  4fl6; 

Adamf,lnhMt«mUiffBnMol,iA,!iK.  SNer.  &  P.  A71,&  C 
389;  4  N.  at  M.  144,  S.  C.  {g)  Sn^h  ▼.  SmUh,  Telv.  130. 

(d)  Murraif  ▼.  Jbut  India  Companp,  5       (A)  Oreekt  v.  atnmd,  I  Salk.  3. 
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ill(i),  or  have  eyen  rsfmsed  before  the  ordinary  (»)•  The  chap.  mi. 
sD-joinder,  however,  of  a  co-execmtor  or  administrator  can- 
bIj  be  taken  adranti^  of  by  plea  in  abatement  after  craying 
yer  of  the  probate  or  letters  of  administration  {k).  It  may 
cidded,  that  one  of  seyeral  executors  may  alone  maintain  an 
Etim  nn  a  sale  o€  goods  made  by  him  after  the  death,  not 
ising  himself  executor  (/).  So,  one  of  several  executors 
ar  sue  for  goods  taken  out  of  his  possession  (m). 

Proem,  SicJ] — Though  the  plaintifiF  sue  as  executor  or  ad-  Proceu,  ftc 
inidtntor,  the  process  need  not  describe  him  as  such ;  but 
«  practice  in  the  Common  Pleas,  in  bailable  cases,  before 
«2  ^.  4,  e.  S9y  was  difierent  (m)  ;  and  to  avoid  any  doubt 
a  t^  question,  it  ia  beet  in  that  court  to  describe  him  in  the 
rwes  as  executor  or  admmistrator.  An  executor  or  ad- 
osatotor,  in  proceedinff  to  arrest  the  defendant,  may  swear 
1 1^  debt  according  to  nis  belief :  he  is  not  obliged  to  swear 
ttthndy  to  it,  aa  he  would  be  if  he  were  not  smng  in  auire 
"^  (9).  Executors  who  have  holden  a  party  to  bail  with- 
it  reasonable  or  probable  cause,  for  a  debt  alleged  to  be  due 
their  testator,  are  within  the  43  O.  3,e.  46,  s,  8  (p).  If 
e  pbtnliff  in  an  action^  after  having  arrested  the  defendant, 
e,  sQth  arrest  ia  no  bar  to  a  fresh  arrest  in  an  action  by  the 
*ctitois(<^). 

Be^  the  6  4r  7  ^^'  c.  93^  <.  37»  it  was  not  necessary  for 
e  executor  or  administrator  of  an  attorney,  before  the  com- 
HKemeat  of  an  action,  to  deliver  a  biU  of  costs  for  business 
oe  by  his  testator  or  intestate ;  but  this  is  now  otherwise, 
id  «ich  delivery  is  necessary  (r). 

JMaratHm  amd  subeemtetU  Proceedings,'] — ^The  declaration  Declaration 

filed  or  delivered  in  the  same  manner  as  in  ordinary  cases.  ^^If'H^ 

nay  be  observed,  that,  if  the  plaintiff  describes  himself  in  ceediogs. 

«  (kelaration  as  executor  or  administrator,  and  it  appears 

^  the  cause  of  action  is  in  his  own  right,  it  will  be  no  ob- 

etion,  fen*  the  calling  himself  as  such  is  but  surplusage  («). 

The  plea  is  deliver^  as  in  ordinary  cases.    The  defendant  piea. 

^  aave  oyer  of  the  probate  or  letters  of  administration. 

f  rule  of  H.  T.,  4   FT.  4,  r.  21,  « In  all  actions  by  and 

^^ipst  assignees  of  a  bankrupt  or  insolvent,  or  executors,  ad- 

ibustratore,  or  persons  authorised  by  act  of  Parliament  to  sue 

r  be  sued  as  nominal  parties,  the  character  in  which  the 

ttiatiff  or  de£endant  is  stated  on  the  record  to  sue  or  be 

Bed,  shall  Boi  in  any  case  be  cmisidered  as  in  issue,  unless 

P^^^y  denied."      The  defendant  may  bring  money  into 

<^  as  in  ordinary  cases  {t). 


,^J'^»  m$»,   f  Cok«.  37  a;    1  1  D.  Ac  R.  «7.  &  C 

^?^IUt;9Win.Ezon.l39a  (9)  JMH*»  ▼.  Aun«,  1  C.  *  J.  82. 

(f)ianiid.Silf{8clw.N.P.7M*  (r)  i#tfar,Vol.l,p.8&  A«  U>taaUngth« 

'mExM».UB7.  {,)  Harmtw  ▼.  DmoM«,  1  y«nt.  U9: 

^M)fa^pt.i,^16,f^U  MfinnU  v.  fToto.  10  Bing.  51 ;  3  BC  61  9c 

••'S«v5.i,p.fl74  4a^si  C:  Com.  Dlgr^MPhidCT,'' (D.  S). 

J*!  ^.  VoL  1.  p.  CS&   Set  fbnD  of  As  to  the  fonnof  the  dcdaratlon  ia  ge- 

«^«it  to  hold  to  bdl  by  «s«cucor  or  ncral,  ml  joinder  of  counts^  &&,  seo  2 

*™^tttPf,  Cbit,  PonM»  1D7.  WUL  Exor«.  lafiS. 

hl\!Tf* ^-  31 :  ^«*>^ ▼•  Ami,  ft B.  {t\  Crutef^field  ▼.  aeoO.  2  Str.  796. 

*  ^SUa:  Jwwqdrii  ▼.  Jtdkm,  Id.  S13; 
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Paut  tv. 

Security  fi>r 
cocu. 

Judgment  M 

ineaieor 

nootuit. 

Other  pro> 
oeedingi. 


Coeta. 
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If  the  plaintiff  rende  abroad,  he  may  be  compelled  to  gin 
'  security  tor  costs,  as  in  other  cases  (ti). 

Judgment  as  in  case  of  a  nonsuit  may  be  obtained  against  the 
plaintiff  («)• 

The   suli^qnent   proceedings,  together  with  the  yerdict, 
*p6stea^  judgment,  and  execution,  are  also  the  same  as  in  ordi- 
nary cases  (|r).  As  to  scire  facias  by  an  executor,  &c.,  to  reyiye 
a  judgment  obtained  by  lus  testator,  &c^  see  ante,  1013. 

Costs.']'— If  the  jud^ent  be  for  the  plaintiff,  he  is  of  coune 
entitled  to  costs,  as  m  ordinanr  cases.  Preyiously  to  the  sta- 
tute 3  <Sf  4  fF.  4,  <;.  42,  #.  31,  if  the  terdict  were  given  for  Uie 
defendant,  the  plaintiff  in  such  case  was  not  liable  to  costs  r«), 
unless  the  cause  of  action,  or  any  part  of  it  (a),  accrued  after 
the  testator's  or  intestate's  death  {b),  and  the  plaintiff  might 
have  brought  the  action  in  his  own  right  (c).  Also,  preyioi^y 
to  that  act,  the  plaintiff  was  not  liable  to  the  costs  of  a  nonsuit, 
unless  the  action  were  such  that  he  might  have  brought  it  in 
his  own  right  (d) ;  nor  to  costs  on  judgment  as  in  case  of  a  non- 
suit (f  )•  He  was  always,  even  before  tnat  act,  liable  to  the  costs 
of  a  non  pros,  (/ ) ;  ana  to  costs  upon  a  discontinuance  (^).  or  f» 
not  proceeding  to  trial  according  to  notice  (A),  if  he  had  know- 
ingly brought  a  wrong  action,  or  been  guilty  of  a  wilful  de- 
fault (t) ;  otherwise  not  (k).  And  now,  by  that  act,  **  in 
every  action  brought  by  an  executor  or  administrator  in  right 
of  the  testator  or  intestate,  such  executor  or  administrator  shsU 
(unless  the  court  in  which  such  action  is  brought,  or  a  iud^of 
any  of  the  said  superior  courts,  shall  otherwise  order)  be  liable 
to  pay  costs  to  the  defendant  in  case  of  beinir  nonsuited  or  a 
yerdict  passine  ^;ainst  Uie  plaintiff,  and  in  aU  other  cases  in 
which  he  would  be  liable  if  such  pliuntiff  were  suing  in  his 
own  rieht  and  upon  a  cause  of  action  accruing  to  himself ;  and 
the  defendant  shall  have  judgment  for  such  costs,  and  they 
shall  be  recovered  in  like  manner."  As  a  general  rule,  since 
this  statute,  executors  plaintiffs  are  liab^  to  costs  where 
they  do  not  succeed  ;  and  it  is  incumbent  on  them  to  shew 
some  facts  which  may  satisfy  the  Court  that  they  should  be 
exempt  in  the  particular  case ;  and  it  is  not  enough  to  shew 
hardship  in  the  case  of  the  plaintiff,  unless  it  be  shewn  that 
it  was  occasioned  by  the  misconduct  of  the  defendant ;  ibr  the 


{u)  Chev&lkr  t.  FUmi*,  3  Moore.  002; 
I  B.  &  B.  S77>  &  C 

(«)  Himmrd  v,  Ralkbom,  Willce,  31S. 

(y)  See  Chit.  FomM,  49S. 

iz)  Jmm  T.  WttHanu,  6  M.  &  Selw. 
178:  Nleholltu  r.  KUHgrmp,  1  L.  lUym. 
496:  Martin  ▼.  Norfolk,  H.  BU  flSS:  mi- 
tm  T.  Hmmiltmt  I  B.  dc  P.  445.  The  res. 
■on  of  their  not  bemf  liable  w«  on  ac- 
count of  the  foon  or  the  statute  whldi 
flnt  fare  the  defSendant  ooeti  not  hav. 
Ing  totdttiled  executors:  see  per  Tlwda/, 
C.  J„  hi  WiOrtnmm  ▼.  Aiwvrrf*,  I  Soott, 
174;  3  DowU  I30t  and  tee  So%itkgatt  ▼. 
OMDiQf,  1  Seott,  378. 

(•)  DomtblggtH  ▼.  Hmrriam,  9  B.  a  Cras. 
09$;  Jtbtm  ▼.  Vteftr,  1  B.  Ac  Ad.  S: 
8lmt$r  ▼.  LffMWM,  Id.  808:  CtdtmiU  ▼. 
Kwf^aittm,  4  T.  R.  877. 

(»)  JMtarrf  ▼.  Spmetr,  7  T.  R.  308: 


Hon*  ▼.  SmM,  10  Eart,  888. 

(c)  OMIh»mki9  ▼.  RiCrfo,  5  T.  E.  tN: 
CbekmiO  v.  Kynmtlm,  4  T.  R.  877:  Cutt 
Y.  Lmcm,  8  Eittt,  30ft.  And  tee  eaies  hi 
nott{p),pott,  107A. 

(rf)  See  1MII«  V.  SmUh,  10  EaeC.  8B: 
Carktria  r.  JdiisHHii,  4  T.  R.  877t  Bar" 
nmrd  y.  Htg^m,  3  B.  ik  AM.  8ia 

(•)  Pfdmp  Y.  Wkmitm,  8  DowL  3M|  8 
C.  It  M.  401»  a  C:  Btam  y.  IMT.  8  H. 
Bl.  877:  fiMtiMM  Y.  CUker,  4  Burr.  UML 

(/)  Wgg9'9.Wmrrp,6T.n,9Htamm 
Y.  SewMbrv,  3  Buir.  U84. 

(f)  MtlkmUk  Y.  Mmmdtr,  8  Mew  Bcp. 
78:  1  Chit.  Rcfiw  688,  n. 

(h)  Nwmn  Y.  Jladr^awf.  1  H.BL8I7: 
Ogit  Y.  JM!#hlf,  Bamea,  107. 

(i)  HmrrU  y.  Janet.  1  W.  BL  4SI|  3 
Bnir.  1401,  &  a 

(*)  Dmmttt  Y.  Qfcr,  4  Buir.  1817. 


Actiemi  aganui  Exeeuton  or  AdrnMstraton,  WIS 

t  bemg  made  for  the  benefit  of  defendants,  the  Court  will   chaf.  tih. 

t  Uke  awajr  that  benefit,  unless  thev  see  clearly  that  the 

feodant  has  forfeited  hb  claim  to  it  (/).    The  fact,  that  the 

uBtifi  were  advised  by  counsel  that  a  point  of  law,  which 

H  iltimaiely  decided  against  them,  was  m  their  favour,  or, 

ail  events,  that  there  was  sufficient  doubt  to  make  it  proper 

r  tbe  pkuntifiB  to  take  the  opinion  of  a  court  of  law  upon  it, 

not  ittfficient  (»).     The  conduct  of  the  defendant  m  the 

me  of  the  action,  as,  that  there  was  greater  prolixity  of 

!i^  than  necessary,  &c.,  will  not  be  considered  by  the 

Qrt  m  exercising  their  discretion  as  to  relieving  the  execu- 

"s  from  costs  (n).     But  mala  fides  or  misconduct  on  the  part 

the  defendant  in  general  will  be  conudered  (o).    The  dis- 

(^  M  to  costs  in  actions  by  executors,  given  to  the  Court 

^jidge  by  the  above  enactment,  applies  to  those  cases  only 

here  an  executor,  before  the  act,  was  exempt  from  costs  (/>) ; 

^  tiwrefore,  in  atsumpnt  on  promises  to  an  executor,  the 

^ndmt  on  a  nonsuit  is  entitled  to  his  costs  as  of  course 

»der  Um  23  ^.  8,  c.  15  {p).    The  application  by  the  plainti£f 

be  relieved  from  the  costs  should  be  made  before  the  taxa- 

a ;  otherwise,  if  eranted,  it  will  only  be  on  payment  of  the 

8^  of  the  application  {q).    The  decision  of  a  single  judge  as 

titt  costs  may  be  reviewed  by  the  Court  (r). 


Sect.  2. 
AttioM  against  Executors  or  Administrators, 


^ta^on  9f  AeWms,  1075. 

Wt€t.  1076. 

^»«»»,  *c.,  1076. 

•tt'erdio*.  1077. 

'^  md  Substguemt  Proceed' 

»J»,  1077. 


Judgment,  1079. 

Cosie,  1080. 

Execution,      Devostavit,     i(C,, 

1081. 
Other  Proceedmge,  1082. 


f'^niiatum  of  Actions  against.'^ — An  action  cannot  be  main-  Limiuuonor 
^^  agabst  an  executor,  until  he  has  taken  upon  himself  J^^. 
*J«t  aa  such,  or  proved  the  will.    Therefore,  where  a  testator  * 

^  a^iToad  more  than  six  years  before  the  commencement  of 
^  Miit,  but  his  executors  in  this  country  had  not  proved  the 


fc?l!^7*  ^^tnmt,  9  C  M.,*  R.  (jrt  Aahtm  ▼.  Floyiiler,  1  C.  U,,k  R. 

SL  *^*-  •*3j  1  Tyr.  Ac  Or.  35t  1  73S;  »  DowU  4fl5;  1  0«le.  87,  8,  a    The 

1?*',^  a>  C :  Arliy  v.  firyMf ,   S  dccbkn  in  Ijmm  ▼.  Barrow,  4  Moo.  Se 

?^-*  "•  &.  87;  3  A.  *  E.  a99,  S.  Ct  Sc  403;  10  Bing.  563,  &  C.  cannot.  It 

T^y^O^fcy,  3  Dowl.  3SB:  Snuihgaie  leemt,  be  f upported.    See  per  Pmrke,  B„ 

I'Sfit^^^S^  1 :  1  BtnC*  N.  C. MS;  3  DowL  471:  I  C,  M..  at  R.  740:  Spmee 

iSS!'^<^:'>'X>^<*MMir.£ifioani«,  v.  i4A«rf,  4  Ner.^c  M.385i  S  A.  Jc  E.78S; 

tar?\&  **<».  N.  C.  301,  S.  C:  La-  1  H.  &  W.  7,  S.  C:  WooOt^  ▼.  Siuper,  3 

s /'!>^  4  DowL  S3B:  1  Gale.  S70,  Moa  &  Sc  MB;  2  DowL  9i«,  S.  C. 

^\T^  ^'  TwUdm,  9  Blof.  N.  C.  («)  Athlon  v.  Punier,  1  Omle,  57:  1  C, 

g*  Dmrl.  aarh  Pr^it  ▼.  WImbu,  3  Mm  ft  R. 738;  A  Tyr.  3»;  3  DowL  465» 

T;  t£a;  3  Scott,  SO?,  s.  c.  s.  c. 

?',j^f.£hM«.3A.&E.830.  (r)  Laktn  ▼.  Mi«te,  4  DowL  930;  1 

S  ^•.?'*^  »•  «•  C«.  970,  &  C,  Exch. ;  $tmbt$  oremiHng 

(yIr!Jy''NMi  V.  O«i0*ir,  Bnum  v.  JlteMw v.  PMIKp*,  1 H.  &  W.  951:  5  Ntr. 
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Actions  against  Executors  or  Administrators. 

will,  nor  in  any  manner  acted  as  execntors,  until  ivithin  six 
'  years,  the  Court  of  Common  Pleas  held  tiiat  the  Statute  of 
limitations  was  no  bar  («).  But  when  the  debtor  died  aflor 
the  statute  had  begun  to  run,  and  (in  consequence  of  litigation 
as  to  the  ri^ht  to  probate)  an  executor  of  his  will  was  not  sp- 
pointed  until  after  the  expiration  of  the  nx  yearsy  it  was  hdd 
that  the  debt  was  barred,  and  that  the  creditor  was  not  en- 
titled to  a  reasonable  time  after  grant  of  probate  within  which 
to  bring  hb  action  (f ). 

Although,  where  the  plaintiff  dies,  a  writ  by  joumeye  ac- 
counts cannot  be  brought  by  his  executor  («),  yet,  if  a  defend- 
ant dies,  the  plaintiff  may  pursue  this  writ  agunst  the  penonsl 
representative,  provided  the  action  be  of  a  nature  such  as  will 
survive  against  an  executor  or  administrator  («) ;  and  in  soch 
case,  if  the  defendant  pleads  the  Statute  of  Limitations,  the 
plaintiff  may  reply  a  writ  newly  brought  by  journeys  ac- 
counts (y);  and  the  executor  of  an  executor  muist  plead  that 
he  had  fully  administered  on  the  day  of  the  first  writ  pur- 
chased (z). 

By  the  3  4*  4  fF.  4,  <;.  42,  t .  2,  actions  of  tort  may  be  brought 
agdnst  executors  or  administrators  for  any  wrong  done  by  the 
testator  or  intestate  within  six  calendar  months  of  his  death  to 
the  property,  real  or  personal,  of  another;  provided  the  actions 
be  brought  within  six  calendar  months  after  they  have  taken 
upon  themselves  the  administration  of  his  estate,  and  the  da- 
mages recovered  are  to  rank  as  simple-contract  debts.  Where 
an  action  ea  contractu  will  lie,  it  may  still  be  brought  (a). 

Parties  to  Suit,! — If  there  be  several  executors,  it  is  necessary 
only  to  sue  such  of  them  as  have  administered  (b).  If  a  married 
woman  be  executrix,  her  husband  must  be  joined  as  a  defiend- 
ant,  and  both  must  plead  (c).  If  she  and  a  strange  be  exe- 
cutors, the  action  must  be  against  her  and  her  husband,  and 
the  stranger  (d).  If  one  of  the  executors  dies,  the  action  must 
be  against  the  survivor  only,  and  not  against  the  executors  of 
the  deceased  executor  (e).  If  there  be  several  executors  de- 
fendants, who  plead  piene  administravit  jointiy,  the  plaintiff 
may  succeed  against  one  only,  who  is  shewn  to  have  assets  (/). 

Process,'] — ^Executors  or  administrators  need  not  be  described 
as  such  in  the  process  (g).  They  cannot  be  holden  to  bail,  un- 
less in  cases  where  they  have  promised  in  writing  to  pay  the 
debt  of  their  testator  or  intestate,  or  when  they  have  been  guilty 
of  a  devastavit  (A). 

Executors  and  administrators,  when  sued,  are  not,  unless  ex- 
pressly named,  within  the  statutes  by  whidi  courts  of  consdenee 


M  Hougm*  V.  Furred,  1  Moo.  fr  P.  OSS; 
4  Biog.  m&,  8.  C  Aad  see  J#Wmy  ▼. 
Sate  India  Qtmpam^,  6  B.  &  Aid.  9M; 
ante,  1072. 

(0  AAmImt.  Sm$ek»tr§t,  4  M.  &  W.  63; 
affirmed  In  Exch.  Chamb.,  6  M.  &  W. 
351.  And  aee  in  equity.  Fraofo  v.  Owm- 
JMt,  3  MyL  &  CrTm 

iu]  2  Will.  Exon.  1337.  1388.  See 
Doetev  v.LcMmdM,  7  M.  Sc  Cr.  TSS. 

(jr)  Kmat^y,  Be^ward,  I  L.  Raym.  432. 

(jr)  Com.  D^.  •«  Abateroenu"  (P.) 

a)  Sipmeet't  cam,  6  Coke^  10  b. 


(a)  JnN0eirv.RM»«7A.ftE.4S0:2Ner. 

St  P.  571,  a.  c 

db)  Hubert  r,Lmioii,  FTeem.Sa8:  fWBL 
Exort.  137». 

(et  Com.  Dig.  **AtfmtailitraUon,"(1X): 
Ajfleworth  T.  fSam,  Frt«ni.  3SI. 

(tf )  Com.  Dig.  '<  Abatement,"  (P.  20). 

(e)  1  RolL  Ab.9f8.  '•  Bxccutoca.'* 

(/)  1  Steuod.33^  u.:  2  WiB.  Exor.  I21t: 
farmmt  v.  Utmeoek,  1  M.  &  Malt.  S30i 

{g)  A1U9,  VoL  1. 148. 

(A)  Antt,  Vol.  1. 641. 
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•re  been  etUUidied  (t) ;  and,  eomeqvently,  they  may  be  sued  caAr.  nn. 
D  the  mperior  oonrt,  bowever  trifling  the  cause  of  action  may 
!«.  Akny  it  may  be  necessary  to  remark,  if  the  defendant  be 
m  attorney,  (H*  officer  of  the  court,  yet  he  is  not  entitled  to  his 
uanlprinleges  when  aaed  as  an  executor,  &e.  (  j). 

Dtfkniim^ — The  declaration  is  filed  er  delivered  as  in  DeckntUn. 
^diouy  cases.  In  an  action  gainst  an  execntor  or  admini- 
«sur  m  such,  he  must  be  named  executor  or  administrator, 
kt  if  iqMa  the  wiiole  matter  the  plaintiff  has  declared  against 
l)p4dendant  as  executor,  the  judgment  may  well  be  de  bonis 
tMkriij  although  the  defendant  is  not  named  as  executor  at 
kbcfinniDg  of  the  declaration  (k). 

Pfai  mi  $wb§eftiemt  Proeecdinffs,'} — If  the  defendant  aOow  pim  and  tub- 
ji^acBt  to  go  by  de&ult,  or  expressly  confees  the  action,  this  SSSesT^ 
a  imtd  a  confession  of  assets,  and  he  will  be  estopped  from 
<^jiig  it  afterwards  in  an  action  on  the  judgment  sugeesting 
i  itmiamt  {J),  He  should,  therefore,  take  care  to  pl^  regu- 
tAy  to  the  action,  unless  he  wish  to  acknowledge  assets  {m\ 
[f  he  difpute  his  being  executor  or  administrator,  he  diould 
U  it  specially  (f»).  The  plea  of  pUne  adnunutrcmtj  or  ne 
vfsaieieeuior,  need  not,  in  the  Queen's  Bench  or  Exchequer, 
«  oned  br  eounsei  (o).  On  account  of  costs,  it  is  not  ad- 
w«  to  plead  any  &l9e  plea  Cp),  Where  a  defendant,  bein^ 
la^  terms  of  pleading  issuably,  pleaded  pi^  adminutramt 
ffid  bis  own  bankruptcy,  it  was  held  the  plaintiff  might  sign 
idnDflQt  as  ior  want  of  a  nlea,  on  the  ground  that  the  plea  of 
wvptcy  oould  not  poasfbly  be  good  if  the  plea  of  plene  ad- 
wuCrui^  were  tme  (o).  If  in  an  action  agamst  several  exe- 
iton  ooe  of  the  defen<umtB  pleads  sererally  ne  mnques  executor, 
^plaintiff  may  enter  a  not,  pros,  as  to  him,  and  proceed 
'l^w  the  others  (r).  The  plaintiff  may  recorer  against  one 
^f*  <a  such  a  plea  by  all,  or  on  a  plea  of  plene  (tdministravH 

If  the  defrndant  plead  plene  administrsvU  or  plene  admrni-  ^^'^'^^ 
'^^  preBter  alone,  the  ^aintiff  in  his  replicatbn  may  either  !!£^DW^vit 
''fliy  it,  or  he  may  confess  it,  and  pray  judgment  of  assets  in  pie«d«i  atone. 
[*^  upon  the  former  plea  (/);  or,  upon  the  latter,  take 
iodgment  presently  of  the  assets  acknowledged  to  be  in  the 
-^nds  of  the  definidant,  and  of  assets  t n  futwro  for  the  residue* 
^  the  latter  ease  the  plaintiff  may  sign  judgment  of  assets 
2^  oocKisrm^,  &c.  («),  after  executing  a  writ  ef  inquiry 
^Ko  ii6eesnry(v);  and  when  assets  afterwards  come  to  the 
^*Q^  of  the  eseeutor,  he  may  proceed  against  him  by  scire 
/«Mi,asdineted,«fl<«,1021. 

irl^"^  V.  Bmnmm,   DMig.  MS:  in)  R.  H^4  W.4,  r.  tl.aiifv,  1073. 

'^«*.A«Mi,6T.IL5a6.  (o)  Hetd  v.  apmr,  8  M.  de  W.  79;  ff 

ftHJ*?*  *'  lUwIwwl,  1  6»tt,  tt  1  Ld.  Dowl.8W,&C 

i^^**^  (jrt  S««|«<W79.MeO. 

\>^ ?^y  ^^'^'^ '*'  Ovpea,  1  SMund.  {q)  Serk  r.  BratUtatv,  8  C.  &  M.  148; 

><  2  WUL  tton.  ISO.    And  we  fur-  8  Dowl.  889,  8.  C 

J *»to tl» dtdgrwkm.  Id.  (r)  1  Saund.  807,  n.  («)• 

fii  JrSS  ».  BamUmg,  1  Wilfc  858.  (#)  Ante,  1076. 

.J»  ?^  '•  CMMr/fioh.  178.  (1)  See  a  form,  ChH.  Ponns,  498. 

i»)  See  Man  y.  Quin,  0  T.  R.  1. 


^4&J'^  178;'2  Soott,  aas,  sTd;        («)  see  ante,  8S8>  801 
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Part  it.        But  if  the  defendant  plead  either  of  the  pleas  abore  men« 
Pj^j^j^j      ■  tionedy  and  also  the  general  issue  or  other  plea,  and  the  plain- 
where  it?    tiff  deny  both  in  his  replication,  the  issue  is  then  made  up,  and 
Pjj^^JjjJJ**  the  parties  proceed  in  the  ordinary  way;  or  if  the  plaintiff  add 
the  similiter  to  the  general  issue,  and  confess  the  plea  of  />2aie 
ttdminigtravitf  &c.y  and  pray  judgment  of  assets  injytwroy  &c^ 
as  above  mentioned,  then,  after  entering  the  replication  in  the 
issue,  enter  an  award  of  the  venire  in  this  form :  ^*  But  becmue 
it  is  uncertain  whether  the  defendant  will  be  eonneted  tfMNi  the 
said  issue  above  joined  between  the  parties  aforesaid,  therefore  let 
judgment  be  thereupon  stt^fed  until  the  triatand  detemUnatum  of 
the  said  issue;  and  in  order  to  try  the  said  issue,  the  sherifis 
commanded^*  &c.,  as  in  ordinary  cases  («).    In  this  latter  case, 
if  the  plaintiff  have  a  verdict,  judgment  is  signed,  and  he  pro- 
ceeds as  in  ordinary  cases  against  an  executor  who  has  pleaded 
a  false  plea;  so  that,  if  such  plea  be  false  within  his  own  know- 
ledge, (as  a  plea  of  ne  ungues  executor,  or  the  like),  he  would 
be  personally  liable,  not  only  for  the  costs,  but  also,  it  seems, 
for  the  debt,  and  judgment  and  execution  mijg^ht  be  issued 
against  him  accordingly  (y);  or  if  not  fidse  within  his  own 
knowledge,  (as  a  plea  that  the  testator  did  not  promise,  or  the 
like),  he  would  be  personally  liable  for  the  costs,  and  the  ju^« 
ment  signed  against  him  would  be  of  assets  quando  ikc^  upon 
which  me  plaintiff  might  afterwards,  when  assets  came  to  de- 
fendant's hands,  have  a  scire  fadaSy  as  is  above  mentioned,  for 
the  debt,  and  immediately  have  Skfi.fa,  or  ca,  sa.  for  the  eoets 
de  bonis  testatoris,  et  si  non,  de  bonis  propriis  (xr). 
Confosing         It  is  well  settled,  that,  if  an  action  be  commenced  against  an 
n^tometoa  executor  or  administrator  for  any  specific  debt,  it  must  be  pre- 
enditoi^        ferred  by  him  in  payment  to  others  of  the  same  class:  and  in 
that  case  the  executor  or  administrator  would  not  be  wammted 
in  making  any  voluntary  payment  of  such  other  debts  to  de- 
feat the  i^iiiy  of  hb  remedy  (a).    Yet,  although  one  creditor 
commence  an  action,  if  another  creditor,  in  equal  degree,  com- 
mence a  subsequent  action,  and  first  recover  judgment,  he  must 
be  first  satisfied.    Hence  an  executor  or  administrator  has  it  in 
his  election  to  give  a  preference,  by  confessing  judgment  in  the 
action  of  the  one,  ana  pleading  such  judgment  to  tne  action  of 
the  other  (b).    In  case,  therefore,  a  hostile  creditor  bring  an 
action,  and  there  be  not  sufficient  assets  to  divide  amongst  the 
creditors,  and  the  executor  be  desirous  of  making  an  equal  di- 
vision, or  favouring  any  particular  creditor  or  creditors  of  the 
same  class,  in  preference  to  the  hostile  plaintiff,  the  course 
adopted  is,  to  set  one  or  more  of  the  friendly  creditors,  whose 
debt,  or  joint  debts,  will  fully  cover  the  assets  in  hand,  imme- 
diately to  bring  a  friendly  action  or  actions,  and  declare  therein 
in  the  common  fi)rm  of  debt,  and  let  defendant  sufier  judgment 
affainst  him  by  default ;  and,  on  this  being  effecte<C  tiien  to 
plead  the  ludgment  to  the  declaration  of  the  hostile  credit<nr. 
If  such  judgment  be  recovered  after  pleading  to  the  action  by 

(s)  See  form.  Chit  Forme,  AOl.  («)  11  Yin.  Abr.  996;  Com.  Dlg^  «*  Ad- 

(jr)  See  poti,  1079. 1060.  nin.,"  c.  8;  ToOer,  flSS.  888. 

(I)  Si^  Manhaa  r.  mUer,  9  B.  A  C.  (6)  See  note  {•),  nvrv,  931;  Oft  Ex. 

SftS;  1  Saimd.  336  b,  n.  (10).  14ft. 
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the  hostOe  creditor,  and  before  trud,  he  may  plead  it  within  cuap.  vttu 
eWit  isys  after  sach  judgment  recovered  (cj.  

If  a  wBirant  of  attorney  be  given  by  one  of  several  executors,  Warrmt  of 
to  coofesB  a  judgment  agpainst  all,  the  Court  will  order  it  to  be  S^fSS.^ 
d^vered  up,  &c.  (d^ 

The  rerdict  ia  in  tne  affirmative  or  negative  of  the  issue,  as  v«rdict 
iiffdinary  cases  («). 

Moment.'] — ^The  judgment  on  demurrer,  on  issue  of  nu!  tiel  Judgment  in 
word,  by  caofeasion  or  nil  dieit^  is  interlocutory  or  final,  as  in  *•""**• 
other  eases.    If  interlocutory,  it  is  the  same  as  in  ordinary 
»« ;  after  which  follow  the  award  of  the  inquiry,  return, 
lodfioal  jndffmenty  as  stated  ante,  900.    The  final  judgment 
^  a  writ  of  inquiry,  or  on  a  verdict  against  an  executor  or 
i^^iffluitrator,  when  he  pleads  a  plea  admitting  his  representa- 
tive disracter,  and  the  plaintiff  takes  issue  on  it  or  replies,  is, 
^the  debt,  damages,  and  costs,  or  the  damages  and  costs, 
M  be  levied  of  the  goods  of  the  testator  in  the  hands  of  the 
^Mint,  if  he  have  so  much  thereof  in  his  hands  to  be  ad- 
lUDBtered ;  and  if  not,  then  the  costs  to  be  levied  of  his  own 
P^if)*    Even  where  non  assumpsit  and plene  admmistravit 
*a«  pleaded,  and  the  plaintiff  contessed  the  plea  of  plene  ad' 
^BcTrovtr,  and  took  judgment  of  assets  qwmdo  acetderint  on 
^  I^  and  joined  issue  and  obtained  a  verdict  on  non  as* 
miimty  he  was  held  entitled  to  judgment  for  hb  damages  and 
cQste,  to  be  levied  of  the  goods  of  the  testator  if  sufficient,  and 
if  aoit,  then  the  costs  to  be  levied  of  the  defendant's  own 


If  the  defendant  plead  a  plea  which  is  false  within  his  own  oniUwpiet. 

idwledge,  (as  ne  ungues  executor  or  administrator,  or  the 
Hke),  and  it  be  found  against  him,  the  judgment  is  de  bonis 
^ofsMs  si  4fe.9  et  si  non  S^c,  de  bonis  propriiSy  or  perhaps  un- 
coBditioiially  de  bonis  propriis  (A). 

If  an  executor  plead  judgments  obtained  against  himself,  and  on  plea  or 
py  one  or  more  of  them  be  avoided  by  the  plaintiff's  plead-  iJjfSStof. 
ia^  the  plaintiff  shall  have  judgment  against  the  executor  de 
^prwriis  (f ).  But  if  he  had  pleaded  judginents  obtained 
^pBout  the  testator,  and  that  he  had  not  sufficient  to  satisfy 
tflem  or  any  of  them  ;  if  any  one  or  more  of  the  judgments  be 
s^oided,  still  there  ought  not  to  be  a  general  judgment  against 
^  executor,  or  at  least  not  until  so  many  of  the  judgments 
ue  aToided  as  to  leave  assets  in  the  executor's  hands  {k), 

Iq  an  action  against  an  executor  or  administrator,  suggesting  inaction  sug. 


^iecattavity  the  judgment  against  the  defendant  shall  be  ««  gjij^  *****^ 
^^  propriis  (/)•    But  where  the  action  is  brought  against 
^  executor  of  an  executor,  suggesting  a  devastavit  by  the 

^  l^kim  T.  Crmt,  5  D.  ft  R.  175t  3  870,  S.  C    See  forms.  Chit.  Fonnt,  405 

t25-''7'  ^  <^-'  Primee  r.  JWkAoteM,  5  to  MS. 

iy-.»:  1  Uanh.  980,  &  C:  KUthm  (f)  JforrtoffT.  Wmer,  9  B. ft  C.  65& 

^f|***^7BMt.a3.  (A)  Bra  Executors,  34:  Buff  v.  FTAeotor, 

VI  AmS  ▼.  l^math,  1  Str.  SO;  mt9,  Cro.  Jac.  647;  1  Saund.  336  bw 

"K  .     .  (0  1  Saund.  337  a,  n.    See  ManhaU  y. 

M  SeifiBm  uT  pastas,  for  plaintiff,  Wikler,  9  B.  &  C.  6&5. 

tfi  V^'  ^^ '  ^"^  «^«^iww*OTt,  Id.  002.  {k)  Id.  But  see  several  cases  cited  ther« 

wiT.}  'vind.  33fL    And  see  Aouce  v.  to  the  contrary. 

"*''^*»»  1  Salk.  312;  2  L.  Raym.  (1)  1  Saund.  336c,  a.  (I). 

TOL.  II.  jjf 


1080  AeHoHS  against  Executors  or  Admknstraton. 

Paet  it.     former  executor,  the  judgment  against  the  defendant  will  W 
de  bonis  testatoris  («). 
AfliriiMt«xe-       Where  an  executor  or  administrator  is  charged  and  noftde 
^Jl^J^***    liable  as  assignee^  the  judgment  is  of  ooorse  de  boms  pr^ 
priis  (n). 

As  to  the  judgment  of  assets  quando  S^^  it  has  already  bcea 
sufficiently  treated  of,  antSy  1077  (o). 

cotta.  Costs,^ — ^If  there  be  a  verdict  for  the  defendant,  he  is  catatU 

For  deftnd-    to  costs  as  in  ordinary  cases.    And  the  statutes  by  which  ooili 

"'^^  are  recoverable  by  a  defendant  in  replevin,  extend  to  mvowm 

by  an  executor  (p).    So,  if  the  defendant  plead  sevenl  plH% 

and  issue  be  taken  on  any  one  of  them  which  is  a  total  bar  li 

the  action,  (as  plene  administraxfity  or  the  like^,  and  the  w> 

diet  thereon  be  found  for  the  deftandant,  he  wiU,  as  in  otinr 

cases,  be  entitled  to  the  general  costs  of  the  cause  (qy 

Against  de-        When  the  defendant  i^ehAspUne  administramty  or  ju^ncili 

l^jJJ^^^   outstanding,  and  plene  administravU  prttter^  and  the  phuntU^ 

■nets  in        admitting  the  truth  of  the  plea,  takes  judgment  of  asKts  is 

futuio.         futuroy  the  defendant  is  not  liable  to  costs  (r).    Nor  does  li 

seem  liable  thereto  when  he  pleads /^/^mm  admmstramt  prsftsr^ 

and  the  plaintiff  admitting  the  truth  of  the  plea,  takes  ju^ 

ment  of  the  assets  admitted  in  part,  and  for  the  readue  of  m^ 


sets  infuturo  (s).  It  was  formerly  the  practice  in  these 
not  to  allow  the  plaintiff  his  costs,  even  out  of  the  fntort  » 
sets ;  but,  in  a  modem  case,  the  Court  held  that  the  pbioiff 
was  entitled  to  them  out  of  such  assets,  and  that  judgniA 
might  be  entered  for  them  accordingly  (t). 
On  piMtittag  If  BXL  executor  or  administrator  pleaa  a  plea  which  is  libi 
a ftltopiei.  within  his  own  knowledge,  (as  ne  ungues  executor  or  adiiiiiii 
trator,  or  a  release  to  himself,  or  a  judgment  recovered  agNii 
himself,  or  the  like),  he  is  liable  to  costs  to  be  levied  d*  Ml 
propriis  absolutely ;  or  if  he  plead  a  plea  which  is  Idse,  bil 
not  so  within  his  own  knowledge,  (as  that  the  testator  or  in- 
testate did  not  promise,  or  a  judgment  lecovored  against  Iks 
testator,  or  the  like^,  he  is  liable  to  costs  to  be  levied  de  lesm 
propriis  conditionally,  provided  there  be  not  goods  of  the  t** 
tator  sufficient  to  satitfv  them  (m).  Where  the  defisDdtfi 
pleads  a  fi&lse  plea  and  ptene  administrami^  if  the  plaintifF  t^ 
judgment  of  assets  infuturo  upon  the  latter  pica,  and  go  tt 
trial  upon  the  other  plea,  he  will  be  entitled  to  costs  if  he  o^ 
tain  a  verdict ;  and,  therefore,  in  sooh  case,  it  b  usual  for  tki 


(m)  1  Saund.  819  e,  n.  (1).  9  B.  &  C.  657:  B^k  ▼.  Ormkmm,  4  iw 

(ti)  TMiy  ▼.  SorrU,  1  Salk.  909;  1  L.  1S5.    And  see  Bmt  t.  CWtaA,  f  M 

Baym.  663,  &  C.    See  as  to  rent.  Rubers  466:   PrOmt  t.  PhUKf,  5  DowL  47);  i 

T.  $eer«fw,  4  B.  &  Ad.  S41:  and  as  tn  re-  M.  &  W.  40,  S.  C                           ^^ 

pain,  TrtiMen  v.  Morimm,  1  Bing.  N.  C.  (r)  Tidd,  9Ui  ed.,  980;  I  Saaad.  311 K 

19.  HiiiMftr  T.  AMaMB,  IS  EMt,  »■•    _^  . 

(0)  See  forms  ofentries  of  judgment  of  («)  Id.:  Raat.  EdL  SBS;  t  Co.  bC 

assets  9«MMio,  ^,  Chit.  Forms,  496  to  Saund.  9SQL                                      ._ 

499.    And  see  form  of  tebre  Jkeku  on  (r)  De  TatM  t.  Ai*«*i,  1  CUL  R^ 

Judgment  ^mdhIs.  Id.  60&  689,  630,  n.:  fiirtt  t.  DiiiJismi,  TW* 

(c)  FmrmO  t.  KeUMtg,  9  Hot  Rep.  9th  ed.,  980:  Okt  ▼.  Fineoe*,  4  fkwL  iJc 

467:  Tidd.  887,  976.  9  WiO.  Bzon.  Ult.                       _  , 

[q)  IggiMm  Y.  TVfvm,  9  Dowl.  877:  («)  ^t"**;  1<9S:  lUmmS  t.  Jesni*  • 

AfeMotfiv.  BaeM,  1  B.  &  AM.  964:  Bng  Burr.  1968;  1  W.  BL  4S0,  &  Cl  I  ^^ 

V.  PTsOr,  8  Taunt.  199:  UankaUy,  WUSmr,  Eaork  1419. 
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defen^t  to  apply  to  a  judge  to  withdraw  the  false  plea,  which  Chap.  ▼? rt. 
he  will  be  permitted  to  do  on  payment  of  costa  («). 


^  Deoastamt^^J] — On  an  ordinary  judgment  against  Execution. 

a  esecotor  or  administrator ,  (that  is,  a  judgment  that  the  ^^<*^^ 

ihintiff  do  reeorer  the  deht  and  costs  to  he  levied  out  of  the 

sflitiaf  the  testator  if  the  defendant  have  so  much,  but  if  not, 

tkntlie  eoftfout  of  the  defendant's  own  goods),  the  usual  writ 

(^oeeotion  against  him,  for  the  recovery  of  the  debiy  is  tiJUri 

ftattdihomstsgkaorii  (y);  but  if  the  sheriff  return  to  this 

^  nnUa  bona  i€$tatoris  nee  propria^  and  a  dwoMtavU  (xr),  the 

pkuitiff  may  immediately  sue  out  a  flmifiteias  de  bonis  pro^ 

if^  («}.  or  an  eUffif  (b),  or  a  eapias  ai  satUffuiendmn  (c), 

^^^  the  property  or  person  of  the  executor  or  administrator, 

is  tftnJl  a  manner  as  in  an  action  against  him  in  his  own 

i^  (i).    You  cannot,  however,  sue  out  these  writs  of  exe- 

'ptioii  against  the  property  or  person  of  the  executor  or  admi- 

^■fintor,  upon  a  judgment  de  borne  ieetatoriSy  (which  is  the 

^}  one  here  intended),  unless  the  sheriff  have  returned  a  de* 

"U'«^(«^.  Therefore,  if  the  sheriff  return  nulla  bona  merely,  AcUon  on 

^  plaintiff,  if  he  can  prove  a  devaetamt^  and  of  which  the  she-  J«<*«™«t- 

riJPsTeturn  is  evidence  (/),  may  either  proceed  by  action  of 

<iebt  upon  the  judgment,  suggesting  a  devaetavit;  and  if  the 

[•UintiiF  succeed  in  that  action,  he  may  have  execution  against 

^  defendant  penonally  as  in  ordinary  cases  (a) :  or  he  may  sdn  fieri  in- 

^  fnt 9iicirekeri  inquiry  (h)y  commanding  the  sheriff,  that  ^^' 

^  case  there  snail  be  no  gooos  of  the  testator  remaining  in  the 

^daof  the  executor,  he  shall  summon  a  jury  to  inquire  if 

'•Ik  defendant  have  wasted  the  goods  of  the  testator ;  and  if  a 

^^mt  be  found  (t ),  that  he  shall  warn  the  defendant  that 

b<  be  in  court  upon  a  day  mentioned,  to  shew  cause  why  the 

rjuntiff  should  not  have  &Jleri  facias  de  bonis  proprOe  against 

^^^  (i}.    The  same  notice  must  be  given  of  executing  a  scire 

f^  inqniiy,  as  in  the  case  of  a  common  writ  of  inquiry  (/). 

f  onneny,  as  no  costs  were  recoverable  in  this  proceeding  by 

^ fieri  inouiry,  unless  the  executor  appeared  and  pleaded  to 

>t)it  was  leldom  adopted  ;  but  the  usual  remedy  was  by  action 

(f  debt  on  the  judgment,  suggesting  a  devastavit,  as  above  men- 

*^«wi  («).    But  now,  since,  by  the  3  «J^  4  ^  4,  c.  42,  *.  34. 

-'Och  costs  are  recoverable,  whether  the  executor  appear  and 

;l«ad  to  the  scire  facias  or  not,  the  remedy  by  scire  facias  may 

"ccome  more  usual  (n).    See  more  particularly  as  to  these 

..^.Pj— *  ▼.  Orifmm,  S  Bl.  Rep.  1175:  Ommt  ▼.  Ta^kr,  13  Law  J.,  N.  S.,  52, 

*»*■▼.  WTIifcr,  9  B.  a  C.  665.  C.  P.:  Dawson  v.  Gregory,  H  L«w  J.. 

Mfvtbefonn,  €nUt.Fonm,0Oa.  N.  S.,  Q.  B.,  S86. 

r  JU*  ^  ^°'^  <>'  "^^  rviurm,  ChiL  {$)  1  Saund.  319  a. 

J?»*.  »i.mtdot  entr»  thereof  upon  (X)  See  fonn.  Chit.  Foraie,  506. 

Uvu*  ^^  *wd  ot  fi, /^  m  em.  ML,  ({)  See  fonn  of  return  and  inquisitioa. 

-t!l^  «  Chit  Forma,  fi07.    It  b  not  tnTerMa>Ie. 

wi  DocL  Pbe.  laa.     And  lee  forma,  OiM^^Ini  t.  K^bore,  1  H.  &  J.  1. 

tt^fS?^  **•  (*)  See  1  Saund.  219.  n.  (8).  SOS.  Jfor. 

^^Iftwn.346;  Tkld,9thed.,  1034;  3  /bot  t.  OUverg,  1  Str.  631;  2  L.  Raym. 

Jr?^*i*-  1395.  5.  a :  ITard  ▼.  TkofiMW,  2  Dowi:  87. 

cJfrti.  •  ••  c.  12;  Bnx  Executors.  12.  (/)  Binm  r.  PhUHps,  1  Str.  235:  Stsad 

iA?!^^  C**»»-  Vctaam,  505.  t.  latrnxtrd.  Id.  623 ;  2  L.  Raym.  1832, 


SS?5«-»«W  M6J.pl. 6.  S.C. 

k  2  ^J*-  l^Mx^'  S  Dowl.  87:  I  C.       {m\  2  Saund.  219  a. 
/Tr**  «•  C  (n)  See  PWhwr ▼.  jri 


(n)  See  Potmery,  Fletdter,  5  DowL  315. 
T.  SlavMR,  1  Hodg.  251: 
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Part  it. 


Fonn  of  ex- 
ecution for 
debt  and 
costs. 


For  costs 
■only. 


Other  pro- 
ceedings by 
-or  aK^insC 
executors, 
Ac. 


Actions  agairut  Executors  or  Administrators, 

two  modes  of  proceeding,  and  what  shall  he  evidence  of  a  <2e- 
vastavUj  2  Sound.  219,  n.  (8);  2  William^  Executors^  ^rd  ed.^ 
1562,  &c. 

On  a  judgment  against  an  executor  or  administrator,  that  the 
plaintiff  do  recover  hoth  the  debt  and  costs  in  the  first  place  de 
honis  testatoris  si  <5pc.  et  si  non  <Sfc.,  de  bonis  proprits^  (and 
which  judgment  is  usually  given  where  the  defendant  pleads  a 
plea  which  is  false  in  his  own  knowledge,  see  antSy  1079, 1080), 
the  execution  pursuing  the  terms  of  the  judgment  is  nfi.fa,  hoth 
as  to  the  debt  and  costs,  de  bonis  testatoris  et  si  non  de  bonis  pro- 
priis  ;  and  on  a  return  of  nulla  bona  nee  testatoris  nee  propria^ 
then  it  seems  a  ca,  sa,  may  be  issued ;  or,  if  the  judgment  be 
unconditionally  de  bonis  propriis^  then,  it  would  seem,  the  exe- 
cution might,  following  the  judgment,  also  be  xmconditionall^ 
de  bonis  propriis,  (See  ante^  1078).  If  an  executor  or  admi- 
nistrator be  charged  and  made  liable  as  assignee,  the  execution 
would  be  against  him  de  bonis  propriis  (o). 

The  usual  writ  of  execution  against  an  executor  for  costs  on 
a  judgment  for  the  debt  de  bonis  testatoris,  is  a /S.  fa,  de  bonis 
testatoris  si  (Sfc,  et  si  non  S^c,  de  bonis  propriis  (jp),  or  on  a  re- 
turn of  nulla  bona  nee  testatoris  nee  propria,  then  a  ea.  sa,  may 
be  issued.  The  execution  for  the  debt  and  costs  is  usually  in- 
cluded in  one  writ. 

Ot/ier  Proceedings  by  or  against  Executors,  <Jtfc.] — The  pro- 
ceedings upon  a  wTit  of  error  by  or  against  executors  wilt  be 
found  under  the  title  "  Error,*  in  the  first  Volume.  As  to 
executing  a  writ  of  execution  on  a  judgment  obtained  against 
the  testator,  see  Vol,  1,  p,  528.  As  to  scire  facias  to  revive  a 
judgment  against  an  executor  or  administrator,  see  ante,  1013 
to  1019 ;  and  w  to  scire  facias  upon  a  judgment  of  assets  ^nanio 
S^c,  see  ante,  1021  {q). 


(o)  Ante,  1080. 

(p)  See  the  fbnn.  Chit  Formst  503. 


(q)  See  the  form.  Chit.  Fonnt,  MS. 
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CHAPTER  IX. 

IcnOXS  1GAI5ST  AM  HSIR  OR  DEYUSV  OK  THE  BOND,  &C» 

OV  AKCBSTOR* 


Sect.  1. 

Jcticns  againit  ffdn, 

IM&ihf  ofS] — An  heir  is  compellable  to  pay  the  judgment    cha».  ix, 
^  ^)eeialty  debts  (a)  of  his  ancestor^  to  the  extent  of  the  LinbUiiy  or 
*sets  whicn  have  come  to  him  by  descent  {h\    Even  if  •**"• 
k«  ilien  the  property  which  has  descended  to  him,  before 
21^  bron^t,  he  is  still  liable  to  the  extent  of  the  value  of 
^  ptoperty  so  descended  U),    The  debt  is  so  &r  considered 
^oeM  of  the  heir,  that  ne  is  sued  in  the  dd)et  and  detinet^ 
sad  not  in  the  detinet  only,  though  the  omission  of  the  debet 
*wH  be  aided  by  verdict  (d).    For  simple  contract  debts, 
od  debts  by  specialty,  in  wnich  the  heirs  are  not  expressly 
^^nifid,  heirs  or  devisees  are  not  liable  tU  law;  but,  by  the  3  <5f  4 
^Ay  c,  104,  all  real  estate  of  the  debtor,  not  charged  with  or 
demised  gnbject  to  the  payment  of  his  debts,  is  made  assets, 
to  be  administered  in  equity  for  payment  of  such  debts  after 
P^rment  of  debts  by  specialty  in  which  the  heirs  are  bound. 

-Proccw.] — If  there  be  no  devisee,  the  action  should  be  Proc»«* 
^S^SBt  the  heir  only.  If  there  be  a  devisee  and  heir,  the 
JrtJon  should  be  agunst  them  jointly  («).  If  there  be  no 
b^jthen  the  action  should  be  against  the  devisee  only  (/). 
^ere  is  no  occasion  to  describe  the  defendant  as  heir  or  de- 
^  in  the  process  (g).  The  defendant  cannot  be  holden  to 
bail  (A). 

^^fdartaionJ] — The  declaration  is  filed  or  delivered  as  in  TbedMknu^ 
wdinary  cases  («).  •^^ 


J^UteiBOtataB,  from  Um  wording  4  W.  ft  M.  e.  14;  6  ft  7  W.  3,  c.  14;  and 

5*»  U 0.4  ft  1  W.  4,  c.  47,  s.  «.  tlttl  47  0. 3. c.  74. 

2S  *A  givo  anr  remedy  agahMt  the  (rf)  Cfom.  Dig.,  "  Pleader,**  S  E.  2;  H9f9 

"^AMnefor  breacheeof  coYcaantf  y.  Bmim,  S  East,  8. 

2f^d>Btt«a  are  •nl(g«idalMf,and  (e)  11  O.  4  ft  1  W.  4,  c.  47,  •.  3;  S 

^  oMKii  b  ntanquent  to  the  death  of  Saond.  7,  n.  (4). 

^  QMUBtn;    {Set  Wmi^  y.  Brimd,  tO  Id*,  1.4.    And  aee  WUmm  y.  Kiiiifr- 

^?*^«»|.  fcV.7Ea»t,li8.138. 

^  AiiDwfaat  are  to  be  ooanidered  as-  (g)  AmU,  Vol.  1,  p.  146. 

"^•r  ftaemt,  tee  2  Saimd.  8  d,  fte.  (A)  See  Vol.  1,  p.  641. 

^n6.4ft  1  w. 4,  e.  47,  s.  6,  (Sir  B.  (<)  See  as  to  the  fonn,  ftc.*  2  Saund. 

B^V'aAAf^vbkfaaeiivpadstheSft  7d. 
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Pabt  it.     debts  of  his  ancestor,  to  the  amount  of  the  lands  aliened,  hy 

Stat.  11  G>4.Sfl  W.  4,  c.  47,  #.  6.    If  in  such  a  ease  he  plead 

riens  per  descent  at  the  time  of  the  writ  brought,  ana  the 
plaintiff  reply  assets  before  the  writ  brong^ht,  the  jaiy  shall 
find  the  valne  of  the  lands,  and  the  plaintiff  can  have  jnds^ 
ment  and  execution  for  debt  and  costs  only  to  that  extent  («•}, 
and  not  a  general  iudgment  against  the  lieir,  as  at  common 
law  (n)  ;  or  the  plamtm,  instead  of  replying  according  to  the 
statute,  may  take  issue  on  the  plea  of  riens  per  descent^  and,  if 
found  for  him,  may  have  judgment,  either  general  or  special, 
as  before  mentioned  (o).  But,  although  the  defradMit  have 
not  aliened  the  lands,  the  plainti£P  may,  if  he  wish,  reply 
according  to  the  statute,  and  hare  judgment  accordingly  (p) ; 
though,  mdeed,  this  would  be  an  indiscreet  mode  of  proceed- 
ing, if  the  yalue  of  the  lands  would  not  amount  to  the  debt 
and  costs. 

ExeciiUoD.  Exeeutum.'] — ^We  have  just  seen  that  the  judgment  for 
plaintiff  is  general  or  special.  If  it  be  general,  the  plaintiff 
may  sue  out  &  fieri /aci(is,  elegit^  or  ca,  sa.y  as  in  ordinary 
cases,  and  as  if  the  action  were  against  the  defendant  in  his 
own  right  (y).  But  if  the  judgment  be  special,  that  the  debt 
be  levied  of  the  lands  descended,  and  be  not  on  a  verdict  upon 
which  the  jury  ^as  they  must  have  done)  have  already  found 
the  value  of  the  lands  descended,  the  plaintiff  in  such  a  case 
must  sue  out  a  special  writ,  in  nature  of  an  extent,  command- 
ing the  sheriff  to  inquire  by  a  jury  of  the  lands  descended, 
and  to  deliver  them  to  the  plaintiff,  to  hold  tmtil  the  debt, 
&c.,  be  thereof  fully  levied  (r).  It  seems,  also,  that  the  plain- 
tiff, upon  a  general  judgment,  may  have  this  special  writ,  if  he 
prefer  it  to  the  gener^  writs  of  execution,  upon  suggestiDg 
that  the  heir  has  particular  lands  by  descent,  and  praying 
execution  of  the  whole  of  them  («). 

Scire  uomm  Scire  Facias  on  Judament  against  the  Ancestor^  S^e,'] — What 
?yjj«gj*^  has  now  been  stated,  has,  of  course,  reference  only  to  actions 
ancestor,  Ac.  against  the  heir ;  if  the  action  were  against  the  ancestor,  and 
the  judgment  revived  by  scire  facias  ag^nst  the  heir  and 
terretenants,  the  execution  is  by  elegit  (t)  ;  and,  consequently, 
before  the  stat.  1  <^  2  Vict,  c.  1 10,  a  moiety  only  of  the  anc^tors 
freehold  could  have  been  taken  against  the  heir,  even  though 
he  had  pleaded  a  false  plea  (u)  ;  but  now,  b^  s,  11  of  ^at  sta- 
tute, which  has  been  already  fully  noticed  in  tiveating  of  exe- 
cution by  elegit  (a;),  the  execution  extends  to  all  the  land,  and 
to  many  other  descriptions  of  real  property  not  liable  before 
that  act,  except,  indeed,  in  certain  cases  already  noticed,  as 
against  purchasers,  mortgagees,  and  creditors.  As  to  sdre 
facias  to  revive  a  judgment  against  an  heir  and  terretenants, 


(m)  II  0. 4  A  1  W.  4,  c  47,  •.  7.  {r}  See  9  Sauod.  8  n:  3  Bac  Abr.  IS. 

(n)  Broum  y.  Skuk^rt  9  C.  &  J.  Sll{  9  See  the  forms.  Chit.  FornM.  SOIL 

Tyr.  380;  10  Law  J.  89  Exch.,  SL  C. :  Rmd-  {»)  Bomfgmr  t.  RiHn,  W.Jon.  87;  9  Ra. 

«k«oT.ilM(A<r,Carth.854:9Sauiid.ttn.  Abr.  71 .  79,  D.  pi.  3. 

jo)  Matthewi  t.   Lm,   Barnes,    444  (  lO  See  VoL  l.SHO. 

SSaund.8a.  (h)  See  Anon.^  Dyer,  971  a;    3  Bsc 

(p)  9  Saund.  8  n.  Abr.  95. 

(fl)  See  the  form,  ChiL  Forms,  8Q9l  («)  Vol.  1.  p.  QUO. 
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1. 10  (&),  the  parol  is  prohibited  demurring^  and^  ocAseqnentlj,    ciiap.  ix. 
Ilie  fjfffendant  mast  mead.  —.^^..m.. 


RtfUealicm,'] — If  the  defendant  plead  ri^tu  per  de$cmU  at  lUpUtttkm. 
ii  time  of  the  writ  brooffht,  the  plaintiff  may  by  statute 

Sjr  that  the  defendant  nad  lands  &c.  from  his  anceetor 
fe  the  writ  brought ;  and^  if  iasae  be  thereon  joined,  and 
ted  for  the  plaintifl^  the  jury  shall  then  inaoire  of  the 
nias  of  the  lands,  &c.  so  descended,  and  the  plaintiff  shall 
kre  judffment  of  them  (c) ;  in  which  case  tne  execution 
mnt,  botn  for  the  debt  and  costs,  be  confined  to  the  valae  of 
tb  Itoda  descended  {d)>  But  if  the  plaintiff  have  judgment 
^ooafoBion,  T  without  confessing  the  assets),  or  on  demurrer 
f^diaiy  it  snail  be  for  the  debt  and  damages,  without  any 
n^iiT  of  the  value  of  the  lands  descended  (e).  Or,  instead 
ofRuying  in  this  manner,  the  plaintiff  may  take  issue  on 
ttejiea  of  riens  per  descent ^  and,  if  he  have  a  verdict,  he  may 
i>re  A  general  judgment  and  execution  at  common  law,  as 
iWfe  mentioned  (/).  Or,  it  seems  that^  instead  of  repljring, 
tbe  pkiatiff  may  confess  the  truth  of  the  plea,  and  take  judg- 
^eai  of  asKts  quando  acdderitU. 

Imiy  S^e^ — ^The  issue  is  made  up,  and  the  subsequent  pro-  Imu«*  Ac. 
cndiogB  to  judgment  are  the  same  as  in  ordinary  cases.    On 
tt  tflsoe  as  to  the  value  of  the  lands,  the  jury  should  of  course 
^  s&ch  value  (^). 

J^dfrnentJl — If  the  defendant  have  pleaded  non  est  factum,  Judiment 
«  hs?e  coiuessed  the  action  and  shewn  with  certainty  the  *°  «•••••>• 
aatts  descended,  the  judgment  is  special^  that  the  plaintiff 
XMorer  his  debt,  damages,  and  costs,  to  be  levied  of  the  lands 
^Meended  {k)  ;  but,  if  he  have  pleaded  riens  per  descent j  and 
thepjaintiff  have  taken  issue  thereon  at  common  law,  and  it 
be&md  against  defendant,  or  judgment  be  given  against  de- 
fcn^t  on  demurrer,  or  by  default  nil  dicUy  or  by  confession, 
(without  shewinff  the  assets  descended),  or  upon  any  other 
Batter  or  ground  whatsoever,  the  judgment  may  be  general, 
n  the  same  manner  as  if  the  action  had  been  brought  against 
^defendant  for  hb  own  debt  (t)  ;  or  it  may  be  speciaL  as 
^e  mentioned,  at  the  option  of  the  plaintifil^  if  he  think  it 
Bote  advantageous  than  the  general  judgment  (Jc),  Also,  if 
^  plaintiff  snew  that  the  heir  has  already  received  profits 
^  the  estate  to  the  amount  of  the  debt,  and  the  defendant 
w  Bot  deny  it,  he  may  have  a  general  judgment  and  execu- 
tion presently  T/). 

H  the  heir  nave  aliened  the  lands  previously  to  the  suing  when  the 

wit  of  the  writ,  he  is  expressly  rendered  liable  for  the  specialty  Jm5L5J*w,|^^ 

acUoD. 

lit  Ai  to  the  eoDstnictkin  of  this  wc>       (/)  Matthew*  v.  Lw,  Barna,  444. 
««.  Ht  Price  T.  Ckrver,  3  MyL  Sc  Cr.       {g)  Brown  v.  Shuker,  1  C.  &  J.  083;  1 


g"-  fmtndt  T.  Cook,  1  Drury  ic  W.  Tyr. 400:  1  Price,  N.  R.,  1,  S.  C 

"^,.  (A)  9Sauoa.7a«c,(D.).    SMthefociD, 

tJUa44I  W.  4,c47.a.7.  Chit. Fornu. fiuft 

-Wttiwi  T.  Shtikert  10  Law  J.,  82,  (I)  S  Saund.  7  a,  b,  (o.):    Brown  t. 

»;  »  C.  &  J.  311,  SL  C.  Skttker,  10  Law  J.  89t  2  C.  ^  J.  311, 

^U.   Aad  we  Rmkhaw  v.  Beether,  S,  C:  Tidd,  New  Pract.>  Mfi. 

J«»-,»»»  ComK  344,  a.  C :  2  Saund.  (*)  2  Saund.  7  c. 

^  Aad  lee  the  fonn  of  the  replica*  {I)  Henningham'e  aue,  Dy.  344  b. 
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CHAPTER  X, 

ACTIONS  BY  AND  AOAINST  INFANTS, 


Sect.  1. 

AeHcns  by  Infants. 

pabt  IV.  Process.'] — The  prooesB  is  to  be  raed  oat  in  tlie  nama  of 
the  in&niy  and  not  at  the  suit  of  the  prockem  mmy  or  guardian. 
It  is  the  same  as  in  ordinary  eases  (a).  It  may  be  sued  out  be- 
fore any  prockem  amy  or  guardian  is  ^^pointea. 


Theprooeu. 


Of  suing  by       Of  Suing  by  Quardian  or  Prochein  AmyJi — An  in&it  esn- 

^^^^^  °'    not  prosecute  an  action  either  in  person  or  by  attorney^  and 

amy.  therefore  it  is  tiiat  he  cannot  sue  as  an  informer  on  a  pemd 

statute  (b) ;  for  an  informer  must  exliibit  his  suit  in  proper 

S^rsoB^  and  prosecute  it  either  in  person  or  by  attorney  te). 
ut  he  may  sue  either  hjpro€hein<Bmy(d)f  or  bygu£»dian  (A 
either  being  admitted  bv  the  Court  for  that  purpose  ;  usually 
the  former.  If  he  sue  by  attorney,  although  this  cannot  now 
be  assigned  as  error  (/},  yet  the  defendant  may  plead  it  in 
abatement  (^\  or  perhaps  the  declaration  might  be  set  aside  or 
the  prooeedin«  stayed  till  a  prochein  amy  or  guardian  be  14^ 

Pointed ;  or  if  he  sue  in  person,  perhaps  it  would  be  error, 
'here  was,  before  the  stat.  3  6(4  fT.  4^  c.  42,  «.  1^  mmt^y  875, 
one  exception  to  this,  namely,  where  several  executors,  suing 
as  such,  were  plaintifis,  and  one  of  them  was  an  in&nt ;  in 
such  a  case,  all  the  plaintiffs  mieht  sue  by  attorney,  and  those 
who  were  of  age  might  appoint  tne  attorney  for  themseWes  and 
for  the  in&nt  (A).  It  may  be  questionable,  however,  whether 
this  exception  is  not  taken  away  by  that  statute,  which  makes 
plaintiffs  suing  as  executors  liable  to  costs,  their  former  ex- 
emption from  which  was  the  principal  reason  for  the  exception. 
Who  and  how  If  an  infant  sue  by  prochein  ofny^  as  is  most  usual,  still  the 
appointed,  legal  guardian  is  considered,  as  a  general  rule,  to  be  the  proper 
psjrty  to  be  appointed  such  prochein  amy;  and  unless  there  be 
circumstances  a^^ainst  it,  he  is  usually  appointed  as  such  (i). 
If  he  refuses  his  concurrence,  then  another  person  will  be 
appointed  (k).    If  he  sue  by  guardian,  the  guardian,  it  seenu^ 

(a)  See  Chit  Forms,  fiia  2:  FUUa^  ▼.  Jowte,  13  East.  8. 

(6)  Alton.,  Say.  51.  (g)  8  Saund.  81I»  81S»  n.  (5). 

(c)  18  EUs.  c.  5;  B.  N.  P.  106.  (A)  1  Ra  Abr.  888,  ii^  3:  RMtkfd  ▼. 

(tfl  SUL  Westm.  7f  c  48;  Westm.  8,  RuUmd,  Cro.  EL  378;  8  Saimd.  ill.  a 

c  15.  (6). 

(e)  2  Inst.  261:  GooduHn  v.  Moon,  Cia  (i)  2  Inst.  861. 

Car.  Itfl.  (*)  See  Ctahdge  t.  Oneifin,  ID.* 

(/)  81  J.  1.  c.  13,  s.  2;  4  &  5  A.  c.  16,  s.  R.  13. 


mart  haje  a  warrmmt;  if  by  proekein  amy^  a  warrant  is  unne-    Cwaf.  ju 
ccwnr;  bot  boUi  guArdian  and  prochem  amjf  muat  be  ad- 
apted b/  Um  Conn  before  the  plaintiff  can  proceed  in  the 
action  (/).  Let  the  person  intmdfd  <u  prochein  amy  or  guardian^ 
ifwUivu  amdoble  sotodOf  aUtnd  with  the  in/ant  before  a  judge 
ettkembers,  whowiUgrantkii  fiat  for  one  of  the  MaeUrs  to  draw 
^ike  rule  (m).    In  the  Common  Pleae  he  will  at  once  grant  the 
eimstion.    In  the  Queen's  Bench  and  Exchequer,  draw  up  the 
mk  with  one  of  the  Masters  (n).    In  the  Common  Pleas,  take 
tkeJmission  to  the  Master's  Oflecy  and  get  it  entered  on  the  re- 
umkmce  roU  (o\  and  leave  the  admission  there.  Annex  a  eopjf 
^tknUe  (or,  m  the  Common  Pleas,  of  the  admission)  to  your 
mentien  ifdeltvered^  ortothe  notice  of  declaration  iffiledy  6#- 
fmpsu  deliver  t^.    If  the  prochein  am^  or  guardian  aii  d  infant 
eoMt  or  is  not  willing  to  attend,  write  out  a  petition  to  be 
si^lSfthe  infant,  directed  to  the  Chief  Justice  of  the  Court, 
ptfma  to  he  admdtted  to  prosecute  &;c.  hy  A.  B.  (p);  and  at  the 
fift^  it  write  a  consent,  to  be  signed  hy  the  prochein  amy, 
¥>  (l):  <m^  Ifi^tly,  make  an  ajfidavit  of  the  sigmng  oftheveti- 
tim  ead  consent  (^).    Let  these  be  presented  to  a  judge  at  chamr 
knj  Mb  will  thofiupon  grant  his  fiat,  {or,  in  the  Common  Pleas, 
Ae  aMssion),  ana  you  proceed  to  draw  up  the  rule,  S^c,  as  is 
dmHreeted^  Under  particular  drcumttanoes  the  jud^  might, 
in  ilk  diacretioiiy  diapenae  with  the  signature  of  the  infant  to 
tb  potion  for  auing  bv  a  prochein  amy  (r);  and  in  a  recent 
fm  the  petition  was  allowed  to  be  signed  by  the  prochein  <my 
m  his  behalf  where  the  infimt  was  too  young  to  sign  it  him- 
nlf  («)•    It  was  formerly  considered  bv  the  (Queen's  Bench,  ^diniMjoa  in 
tbt  a  qpedal  admission  of  a  guardian  for  an  infant  to  appear  ^^rS> 
is  oae  cause  would  serve  for  others  (0:  but  by  rule  of  H.  T,,  for  another. 
2  fT.  4,  r.  2,  ^*a  special  admission  m  prochein  amv  or  guardian 
to  prosecute  or  defend  for  an  in&nt,  snail  not  be  deemed  an  au« 
wity  to  prosecute  or  defend  in  any  but  the  particular  action 
«sctioDs specified"  (m). 

Th«  infiint  cannot  afterwards,  during  his  infancy,  without  ^^^P^ 
ksve  of  the  Co«irt  or  a  judge,  remove  his  guardian,  nor  can  he  n£^^*^ 
disTow  the  action  or  authority  of  his  j^rocAnn  ao^,  who  b  in 
dbet  an  officer  appointed  by  the  Court  (v);  but  he  may  have 
i  vrit  out  of  Chancery  to  remove  him,  or  (which  is  more 
VQsl)  he  may  make  an  application  to  the  Court,  or  perh^s 
tea  judge,  for  that  purpose  («).  On  the  infant  coming  of  age, 
tbs  guardian's  or prochetn  amys  authority  ceases,  and  the  infant 
nay  remove  him  and  appoint  an  attorney  to  continue  the  ac- 
tioa  (y).  If  he  does  not  remove  him,  and  the  action  be  oon- 
tinoed  in  his  name,  no  advantage  can  be  taken  of  it  (z).  If 
the^foeAem  amy  or  guardian  be  not  a  responsible  person,  the 
Coiurt  or  a  judge  may  order  the  appointment  to  oe  revoked, 

(T'F.N.B.  63,J.;  SlnstSBl:  Yotmg  («)£«<«•▼.  fitoM,  15  Uw  J  ^N.S.,  MS, 

VYmw,  Cro.  C«r.  Sf.    In  Mergmm  r.  Q.a 

»K.^  V. 4 W. 490;  9  DowL Stt, S,  C,  (0  Arefter  ▼.  Frowde,  1  Str.  305:  Simp' 

■  «i»  hdd  that  no  appotntnant  ur  cub-  mn  t.  Jackmrn^  Cro.  Jac  <*40. 

opattuiftcatioo  DT  tbe  inAut  of  the  (u)  Sm  form  of  admiuton.  Chit.  Focmi, 

^«**i*«NV«»BraHr7.  511. 

N  S«  tha  form.  CblC  Forms,  611.  (p)  F.  N.  B.  63  K ;  9  Sauod.  117  f.    See 

("^  See  form  of  rule,  ChlU  Forrot,  511.  Morgm  v.  Thome,  7  M.  &  W.  408. 

_WSottfm  tt  not  perbMM  alaolutely  (x)  F.  N.  B.  63  K.;  Style,  456:  Ooocf- 

■■"■■vt:  Rawtifm^s  tmm,  4  Coke,  53  b.  «r^  y.  Moore,  Cro.  Car.  161. 

9)  ScKlorm,  ChlL  Forms,  510.  ijt)  Bac  Ab.,  Infancy,  K.  2. 

W  U.  61L  IS)  Stone  v.  Aforah,  BuU.  24. 

(r)See  Jlw;pMT.  n0nic,7M.^  W.40e. 
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or  stay  the  proceedings  till  security  be  giyen  to  the  defendant 
for  his  costs  (a).     If  the  g:uardian  or  pinchem  awuf  be  remoired 
pendiDfl^  the  suit^  an  entry  thereof,  it  seems,  should  be  made 
Qpon  the  roll  (h), 
^liSo?*"'       '^^*  court  or  a  judge  may  compel  the  infiuit,  or  lus  at- 
Senceofpro-  torney,  to  give  the  oppHosite  party  a  particular  of  the  plaee  <f 
chdn  amy.     residence  of  the  prockein  amy  or  guardian  (c). 

Deckrmtioa  Deciaratum  and  subsequent  Proceedings."] — In  the  commcaioe- 
q!Im"X  ™^"^  ^^  ^^®  declaration  it  should  be  sUted  that  the  pUintiff 
oeedingik  is  an  infant,  and  that  he  sues  by  A.  B.,  who  is  admitted  bf 
the  Court  to  prosecute  for  him  as  his  next  friend,  &c  {d)  u 
it  do  not  state  that  the  prockein  amy  is  admitted  by  the  Coart^  it 
is  error  («);  but,  if  it  be  stated  in  the  declaration,  the  want  of  ap 
entry  of  it  on  the  roll  will  not  be  error  (/);  and  the  Coiiit>  'd 
in  fact  there  be  such  an  admission,  will  allow  it  to  be  entoed 
on  the  record  at  any  time  (a).  The  declaration  in  other  le- 
spects  is  the  same,  and  is  deuyered  or  filed  as  in  ordinary  cases. 
A  copy  of  the  rule  of  admission,  or,  in  the  Oommon  Pleas,  eftk 
admission  itself,  is  delivered  with  the  deciiMration,orwUk  the  m- 
tice  of  declaration  if  filed,  as  above  directed;  for,  until  the  nk 
is  served,  the  defendant  is  not  compellable  to  plead  (A). 

By  the  11  C?.  4  «^  1  FT.  4,  e.  47,  #.  10,  the  parol  oan  ao 
longer,  as  formerly,  demur  in  actions  by  or  against  infanti  (0* 
Before  the  6  j*  7  Vict,  e,  85,  the  guardian  (k)  or  pr^ekm 
amy  {l)  could  not  be  a  witness,  for  he  is  liable  to  the  costi  of 
the  aefence,  should  the  action  fail ;  but  since  that  act  he  maj 
be  a  witness  (la^.  It  has  been  held,  in  an  action  for  slander 
by  an  infant  suing  b^  guardian,  that  declarations  made  by  tkt 
guardian  on  the  subject  are  not  admissible  in  evidence  aguvt 
tiie  defendant  (n);  but  this  may  be  doubted  (o). 

Security  for  CostsJ^^ln  ejectment,  if  the  lessor  of  f^aiatif 
be  an  in&nt,  the  defendant,  after  pleading,  may  move  to  ittj 
proceedings,  until  a  guardian  or  prockein  amy  be  appointed  f^ 
the  infant,  in  order  to  answer  costs  (o),  provided  the  plaintif 
be  not  a  real  and  substantial  person  (^).  And  in  other  actioiH> 
if  the  guardian  or  prockein  amy  be  not  a  responsible  poMS, 
the  Court  or  a  judge  may,  in  their  discretion,  if  a  better  goa^ 
dian  ox  prockein  amy  can  be  procured,  order  the  appointmot 
to  be  revoked,  and  another  to  be  appointed  in  his  stead,  lod 
that  the  proceedings  be  stayed  in  the  meantime  (r).  And  io 
a  recent  case  the  Court  of  Exchequer  revoked  the  appoLntmeot 


Pwolcninot 
demur 

Evldenoeof 
£u«rdUn,  dee. 


Security  for 

COftf. 


(«)  Jitfirm, 

(6)  Davim  ▼.  Lodlwr,  4  Taunt.  765* 

<e)  TontHn  ▼.  BraoIrM,  1  Wll«.  2441. 

{d\  See  the  form.  Chit.  Fonnt,  fili. 

(0)  Cofii6cr«  V.  WattoH,  1  Lev.  824.  See 
BM  V.  Pagg,  6  B.  /k  Aid.  4ia 

(/)  4  Co.  63  b;  Id.  54  a:  Swift  v.Kott, 
1  Sid.  1731 

ig)  Young  T.  Yomtgt  Cra  Car.  86: 
HuttOD,  98:  CbiN6«r»  t.  Wmtton,  1  Ler. 
«4. 

ih)  8  Sellon,  (». 

(0  Ante,  1064. 

(Xr)  Outttrbwk  Y.  lard  HwUimgtower, 
lStr.006. 

(0  Hopkins  V.  NsaJ,  8  Id.  1096. 

(m)  Sinclmlrv,$indair,}3S\tkVr,1M. 

(n)  cowling  v.  JUg,  2  Stark.  3C6. 


<•)  Janmv. UntMtU,  1  Stra.i4l. 

(p)  Noke  T.  Windham.  1  Sir.  04: 
Throgmortm  T.  SmOH,  8  Id.  908:  TVirf- 
oatf  T.  PcrcHwi,  Barnea.  190.  Aad  « 
Mmddon  d.  Belccr  v.  WkU»,  8  T.  R.  1» 
See  a  form.  Chit.  Forma,  StS, 

If)  Amm^  I  Oowp.  ISt.  When  A* 
inlknt  lenor  waa  a  pmipcr,  the  C«e^ 
discharged  a  rule  calling  OD  him  »!■< 
security  oo  the  tenna  Ami  the  Mi^ 
father  should  be  aabrtitvted  forihii*' 
mhud  plaintifl:  (Om  ▼.  Jli6art»,  f  DovL 
AM). 

(r)  Watmn  r.  F^maer,  8  M.  4  W.  m 
Turner  v.  Tumtr,  f  Sir.  Tt%,  ButMt 
Squbrtii  r.  SquirrwM,  8  P.  Womu  9K,  «^ 
Anon..  1  Marsh.  4:  Varvrertft  t.  JtftteM 
9  D.  &  Ry.  40:  Amom.,  8  ChiL  Ilcp.3» 
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of  tiie  fiither  of  the  in&nt  plaintiff  as  proehtin  am^^  on  an  affi-     cwa».  x. 

difit  that   it  had  hecn  discovered  since  the   appointment  ' 

that  the  &ther  had  been  insolvent  some  yean  before,  and  had 

not  linoe  carried  on  anv  badness^  it  not  being  satisfoctorily 

flbewn  that  he  had  nsed  dne  diligence  to  procure  some  other 

laponsible  person  connected  with  the  plaintiff  to  be  the  pro- 

tktm  atty;  bat  at  the  same  time  the  Court  gave  the  plaintiff 

fiberty  to  apply  by  summons^  to  be  served  on  the  defendant's 

tiUftiey,  either  to  re-appoint  the  fiither,  or  substitute  some 

other  person  in  his  suikd,  with  a  stay  of  proceedings  in  the 

Bflintune  («).    Where  the  prochein  am^  or  guardian  cannot 

he  foimd  at  the  address  of  which  he  is  described  in  the  plain- 

tif  s  petition,  the  proper  course  b  to  take  out  a  summons  be- 

foe  i  jadge  at  chambers  for  a  stay  of  proceedings,  until  his 

*Mres8  is  given  by  the  plaintiff's  attorney ;  and  in  a  case 

vkre  the  defendant,  under  such  alleged  circumstances,  applied 

t»tlie  Court  for  a  st^  of  proceedings  until  security  for  costs 

ikould  be  given,  ihe  C!ourt  discharged  the  rule  (<}. 

Gutr.] — ^The  guutlian  or  prochein  amy  is  considered  to  un-  Costs, 
intake  the  conduct  of  the  action  at  his  own  personal  risk,  with 
Kgmi  to  costs,  and  he  is  liable  for  the  costs  accordingly ;  and 
if  the  defendant  be  entitled  to  them,  he  may  proceed  for  them 
i^ahist  him  by  attachment  (m).  It  seems  also  that  the  de- 
fendant may  sue  out  execution,  even  a  ea.  «a.,  a^inst  the  in- 
fest himself,  whether  he  have  sued  by  prochetn  amy  {x)  or 
1^  (y) ;  though  it  seems  otherwise  if  he  sue  by  guardian  (xr). 
It  may  be  doubtful,  however,  whether  the  infant  is  liable  for 
them ;  and  although  the  Court  will  not  interfere  to  set  aside 
an  execution  against  him,  still  perhaps  he  might  bring  a  writ 
«f  error  (a). 

The/>roeA«tf»  amy  or  guardian,  who  appears  to  be  such  on  LiabiiUyfor 
wcord,  vspnmd  fade  liable  to  the  payment  of  the  attorney's  ^°l£^%, 
lifll,  though  he  did  not  interfere  in  the  conduct  of  the  action,  attorney. 
Dor  was  in  any  way  interested  in  the  event  (b). 


Sect  2. 

Actions  against  Infants. 

ProeesSy  S{c.'] — ^The  process  against  an  infant  is  the  same  as  ProecM,  ac. 
in  ordinary  cases.  He  should  not  be  holden  to  bail  for  any 
debt  or  other  matter,  where  the  plea  of  infancy  would  be  a 
legal  bar  to  the  action.  If  holden  to  bail,  however,  the  Court 
would  not  discharge  him  on  entering  a  common  appearance, 
hut  woald  pat  him  to  plead  his  infancy  (c). 

^  Dmdtm  T.  SMdkcfwV.  19  M.  AW.  $.a 

7J>;  1  DovL  &  L.  9S0.  5.  C    And  tee       (y)  FinU^  t.  Jotttt,  13  EMt,  & 

XftwB  T.  Bttyftoi,  4  M.  &  P.  215.  {m)  Cmw   t.    Orare,    Cro.    EUs.  39: 

^K)  BMfm  V.  Cmrr,  3  U.  &  Gr.  89C;  1  Turner  v.  Twmer,  S  P.  Wma.  996t  1  Str. 

I^U  N.  S.,  OS,  &  C.  TW,  s.  a 

J«)J«mc»    ▼.    Ha^fUd,   1    Str.  548:       (a)  Sec  Gratwv.  Or«re,CTO.Elis.33. 

A«|^  ▼.  Talbtt,  Bnmef,  128;  Ca.  Pr..       (6)  MumeU  v.  Piekmm,  8  En»'  473. 

CB;32:  KrarwT.  DaxiM,  1  C.  &  J.  460.         (e)  Madox  y.   Bdm,  1  &  &  P.  480. 

•O  Cmibm  t.  Hdt,  9  Str.  1917:  How  Ante,  VoL  !,  84L 
«.  Omk,  1  C.  &  M.  800;  9  DowL  3U9, 
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pabt  iy.        Aq  infant  may  be  outlawed,  if  abo^e  the  age  of  twdn 
jjjjjj — —  yean  (J) ;  or  even  under  that  age,  if  a  female. 


AppMnnce  App€anmcer{ — ^An  infiwL  even  when  sued  m  mAn  drmt  (<), 
^^^^  or  with  other  aefendants  (/),  can  appear  and  defead  by  giuf- 
*^'*'*^      dian  only,  and  not  in  person  or  by  attorney  (j)  or  priskm 

Appcftxanoe,  If  the  defendant  neglect  to  appear,  a  common  awMnnee 
how enforoed.  ^^^  stat,)  cannot  be  entered  for  nim  by  the  plaintiff  (t);  if 
it  were,  the  defendant  miffht  bring  a  writ  of  error,  or  get  the 
appearance  set  aside  and  all  subsequent  proceedings,  even  afier 
an  inquiry  executed,  though  without  costs  (j).  Wh«i  th» 
defendant,  after  a  personal  service,  neglects  to  enter  an  a|^ss^ 
ance,  a  judge,  upon  an  ex  parte  application  without  sumnMU^ 
will  make  an  onier,/Hhat,  unless  the  in&nt  appear  within  i 
given  time  (usually  six  days  after  personal  service  of  the  ordsrX 
the  plaintiff  may  assign  John  Doe  for  his  guardian,  and  ester 
a  common  appearance  for  the  defendant ;  and,  if  the  in£iat 
do  not  appear  by  guardian,  then,  upon  affidavit  of  the  aa- 
vice  of  this  order,  and  shewing  me  original,  the  jud^  will 
make  the  order  absolute.  An  admission  of  John  Doe  is  tlMS 
drawn  up,  &c,  and  a  common  appearance  entered  as  in  ordi- 
nary cases  (i).  If  an  attorney  und^take  to  appear  for  a 
infant,  he  must  appear  for  him  in  the  proper  way,  by  goMt- 
dian  (/). 
Gnftrdian.  The  guardian  is  appointed  in  the  same  manner  as  u  ao- 
how  appoint-  tioned,  aii^  1088  (m).    As  to  the  removal  of  the  guardian,  i» 

CoDsequenoM  If  the  infant  ^pear  in  person,  or  by  attorney,  or  bj 
^ff%Nfuiudl/T^  ^  offi^,  excepting  in  ejectment  (n),  and  jodgmeat  Ik 
ian.  '  given  against  him,  it  may  be  reversed  on  error  (o) ;  bat  not 

so  where  judgment  is  given  for  him  (p).  The  plaintiff  miy 
and  should  apply  to  the  Court  or  a  judge  fcnr  an  order  to  mA 
aside  the  appearance  with  costs  as  irregular,  and  for  the  de 
fendant  to  appear  by  guardian  (q).  Ana  this»  it  seems,  miT 
be  done  at  anv  time  before  juagment  (r) :  but  the  plaintin 
may  not  get  the  costs  of  the  application,  where  it  is  not  muk 
until  a  late  stage  of  the  proceedinffs  («)  ;  and,  with  a  view  to 
get  costs,  the  plaintiff,  before  mi^dng  the  applicaticm,  ha^ 

(d)  Ca  Litt.  198.  ft.  (0  Hmmt  ▼.  Jomm,  1  Str.  4iS:  SNO* 

ie)  See  Hi$¥bitarthr. Chandler,  7  Tftunt.  v.  BurgU,  Id.  114:  «nC«,  Vol  1.  p.  ?B> 
488;  1  Moore,  250,  &  C  (m)  See  the  tanm.  Chic  Fan«,51i 

{/)  Bird  V.  Omw,  Cro.  Jftc.  989:  King       (n)  OoodHglU  t.  Wright,  1  Str.  A 
▼.  Marborough,  Id.  303;  1  Ho.  Abr.  77^       (o)  Vol.  1, p.  480t  1  Ro.  Ate.  WJ,  t^  '• 

pL  9:  Cous  y.  Lowfher,  1  Ld.  Rayin.600:  2:  747,  pL  13;  8  Co.  »  b;  9  Co.  9^- 

TrmoobakH  v.  Kpnmtton,  9  Str.  783.  Simpmn  r.  Jmdrtm.  Cra  Jae.64e:  Ci^ 

{g)  Ca  UtL  13ft.  k:  WtttettaUi  v.  Kw  dim  y.  Mettda^,  4  B.  A  Ad.  90:  Bmm  t 

nation,  9  Str.  784.    The  Influit  may  lue  CheMrt,  3  Dowl.  70. 
hi!  guardJan  if  be  loet  tbe  cauM  by  mis.       (p)  BM  ▼.  1%^,  &  B.  &  Aid.  II&  ^ 

pleading.  Com.  Dig.  Pleader,  2  c  2.  LiL  Bat  AS5,  dfcc 

(h)  2  Inst.  261:  FUtgeraldy,  FUfto-i,  3       (9)  Hindmarth  v.  Ckamdkr,  7  TnsL 

Mod.    938:  Simptan   y.  JaOcmn,   Cro.  488;  1  Moore,  250,  S.C.:  GWmm  v- 

Jac.  64a  amttmm,  Bara•^  41a.    AM  ms  Sv>  ^ 

(0  Tidd,9th  •d..fiO:  RobtfU y. Sprnr,  Edmmb,  2  Chit.   Bcpw  If:  P^  * 

9  Dowl.  5aS.  l^oMpHM,  3  Bhm.  SOSt  11  Uam  9^ 

{j)  See  Nunn  y.  CurH*.  4  Dowl.  790:  &  C:  Bmen  y.  oStMre,  3  Do«L7. 
Step/mu  y.  JjuumdM,  14  Law  J.,  N.  S.,       (r)  See  Nwufi  y.  Ctertfc.  4  Do«L  7*  I 

C.  P.,  22a    Such  an  appearance  is  not  a  T.  ^  O.  500,  a  C:  Shtmmm  v.  S»m, 

nuUity,  2  Wib.  50:   Ktrry  y.  CMs.  Bbbs^  4U: 

(Xr)  2SeIloD,0B.    See  atom  y.  .<|tioof/,  2  Sttftlmu  y,  Ufwndm,  martu 
Str.  1076;  2  Saund.  117  f :  Gladman  y.       («)  SA^pnuA  y.  Stfe«Mu  2  Wib.  A 
BcKsiMM,  Barnes,  418. 
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M«r  leqaaii  tbe  defimdant  to  imub*  a  g«srdiaa  and  i^pear    csaf.  x. 
if  km  (t),  — — 


iMflvw^Mi,  PJMy  ofM^  jRsDlifiatHm.'] — ^The  dedantion  ia  the  DedantkHi. 
game,  and  Jb  daUvered  or  med^  aa  in  ofdinary  oafea.  If  the  piei^  and  !•• 
defendant  intends  aTailine  himself  of  his  in^Emcjr  as  a  defence,  P^*<^**"'- 
k  BMi  plead  it  speeiaUy  in  bar(«f).  We  hare  seen,  {a^^y 
)m}^tbat,hyitmllG.4.Sfl  »'.4,c.47>«.10, ia aaaetionby 
ir  aguasi  aa  iafuii  on  the  bond  of  his  aooairtory  ha  can  no 
kasci,  as  fiwflMdy,  pray  thai  the  parol  may  demur  until  he 
m1  be  of  am.  £yen  befure  thia  ataiute^  if  jadgment  were 
pen  thai  wb  parol  demar,  and  error  were  hroa^t  on  the 
jidgment,  the  defendant  ooold  not  plead  hia  noaaffo  in  that 
oovt  of  error,  and  again  pray  the  parol  to  demnr  («].  In  an 
ataa  against  aeveial  persons,  the  de&aee  of  inmncy,  being 
fwwial,  should  be  pleaded  aepaaitaly  (/)•  lafaney  may  ba 
jMd  wiih  Moa  amumfsU  ox  nuHotuim  mdtbitaiUBf  or,  gene- 
aBj  apeakl^g,  with  any  other  plea  (g).  It  is  an  iasaabla 
9in(a);  and  the  Court  have  allowed  it  to  be  pleaded,  even 
«fter  fiettinff  aside  a  regular  judgment  (b).  The  plea  mnst 
ittte  the  admission  by  the  Court  of  the  j^uardian  f  c).  It 
lequires  oounsel's  signature  {d).  It  is  withm  the  rule  of  T. 
f'^lW.4^  mae.  Vol.  1,  p.  259,  as  to  rules  to  plead  double. 
On  dellTering  the  plea,  annex  a  copy  of  the  rule  for  the  admia- 
aion  (or,  in  me  Common  Pleas,  a  copy  of  the  admisBion)  of 
tlie  gwdian  to  it  («). 

The  payment  of  money  into  Court  with  a  plea  of  in&ncy  is  PtynMot  into 
not  an  admission  of  the  plaintiff's  right  of  action  beyond  the  county. 
amij)«din(/'). 

Where  Uie  plaintiff  declares  on  a  joint  contract  against  two  RcpUottion, 
defendants,  and  one  of  them  pleads  mfancy,  the  plaintiff  can-  ^ 
not  enter  a  nolU  prosequi  as  to  him  and  proceed  against  the 
other  defendant  in  that  action,  but  must  commence  a  fresh 
aetioQ  against  the  adult  only  (^).  Where  the  defendant  in 
utumptU  or  debt  pleads  infancy  to  a  declaration,  consisting  of 
KTeral  counts  or  demands,  the  plaintiff  may  reply,  as  to  part 
of  his  demand,  that  it  was  for  necessaries ;  to  other  part,  that 
the  defendant  was  of  full  age  at  the  time  of  the  contract ; 
aod  to  the  other  part,  that  he  confirmed  it  after  he  came 

Warrawt  of  Attorn^, — CognwoUJ] — ^An  infant  cannot  bind  wamatof 
himself  by  a  warrant  of  attorney  or  cognovit  (A).    And  if  a  n^JJJJ; 
warrant  of  attorney  or  cognovit  be  obtained  from  one,  the    ^^^''"^ 
CooTt  or  a  judge  will  order  it  to  be  given  up  and  cancelled, 
or  judgment  and  execution  thereon  to  be  set  aside,  {antCy  861). 


(fl  A^MM  V.  S»wn#,  S  will.  fiOi  (cO  Vol.  1.  p.  247. 

>«^  iMt,  VoL  1,  p.  296.  (0)  See  the  ffonn  of  the  plea.  Chit. 

UJ  iSmd  V.  JfeMM,  2  Str.  861.  Fonss.  43. 

(HiaatPLflDS^flUied.    Seeio<;j«ct-       (/)  HtteAotMsft  ▼.  TViMm,  2  Etp.  482,  n. ; 

■ttt  aft«  enor  brought,  Ooodright  ▼.  poti,  Pt.  5,  ch.  8. 

"JM I  Str.aaL  But  Me«3on«n>,  In  other       {g)  Chandler  ▼.  ParJcet,  3  Esp.  76;  Jitf- 

■"■"■.  ftmr  T.  Jmg9, 1  Str.  445.  /Vty  ▼.  Fnbain,  5  Id.  47:  Noker.  Ingham, 

(«Sa>Tiild,9ched..6fi&  lWUs.89.    Query,  If,  lince  the  new  rulei 

MDri^fbW  ▼.  Tammit  5  Taunt.  856;  altering  the  eflbct  of  the  general  iMue, 

'  ™a.3Bi,  &  C  this  may  not  be.dooet  nee  Lush,  Pract, 

#f  U.  78,  citbCM  Moravia  v.  Otow,  2  M.  A  S.  444. 

W  CtmhiM  ■  V.  Walk0H,  1  Lev.  224;  Simp^  But  «9ni£fe  not. 
M»v.  JMfcMi,  Cro.  Jae.  640.  (A)  OHi/er  t.  iToodht^,  7  DowL  166. 
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Part  iv. 
Costs. 


Exocution* 


£iTor. 


Aetiofu  agamti  If^amti. 

Costs.'] — ^An  infant  defendant  U  liable  for  oosiSy  although  a 
guardian  have  been  appointed  ^t ).  There  does  not  appear  to 
be  any  authority  for  snewing  tnat  the  guardian  is  hdile  for 
them ;  and^  it  would  seeniy  ne  is  not.  As  to  the  guardian's 
liability  to  the  attorney  for  costs,  see  amte^  1001  • 


Execution."] — The  execution  is  the  same  as  in  ordinary  i 
The  infant  may  be  arrested  on  a  ea.  «a.  (i).  The  Court  of 
Common  Pleas  refused  to  discharge  an  inmnt  in  an  action  of 
slander  from  execution  for  damages  and  costs,  although  the 
Insolvent  Court  had  refused  to  relieve  him,  because,  on  ao> 
count  of  his  infancy,  he  was  unable  to  make  the  assignment  of 
property  required  by  7  G,  4,  c.  57  (/)• 

Error.] — Upon  error  brought  by  or  agunst  an  infant,  he 
should  hare  a  prochem  aimy  or  guardian  appointed,  as  above 
directed.  The  assignment  of  errors  must  be  by  jprichem  am^ 
or  guardian,  or  there  will  be  a  new  ground  of  error ;  and  the 
Court  would  set  aside  the  assignment  if  not  made  by 
him(m). 


(0  Andemm  v.  Wardt,  Dyer,  104:  Got'  {l\  D^Mm  r.  Davit,  3  DowL  419}  1 

diner  ▼.  HoU,  8  Str.  1217:  Dow  v.  Clark,  Hodges,  103;  1  Soott,  8M;  1  Biiif.  N.  C 

1  C.  a  M.  86D(  9  Dowl.  308,  &  C  698.5.0. 

(k)  VoL  1,  p.  009.  (M)  B$9m  r.  Chmklrw,  3  DowL  70^ 


J 


CHAPTER  XI, 

imon   BT    AHD   AOAINET 


AetUmt  }y  HuAand  mtd  Wife. 
Tim  are  but  faw  pccoliuitie*  in  nctiona  by  husband 


Ktiti  wonld  mrriTe  to  the  nife,  she  and  her  husband  ought 
lobe  joined  in  the  action  (a).  Where,  however,  the  cause  of 
Ktioa  irises  during  covertnre,  the  husband  is  frequently  al- 
lo'ed  lo  bring  the  action  in  hU  own  name,  or  in  the  joint 
nuDn  of  himself  and  his  wife  (a).  If  a  wife  sae  alone,  the 
ddoidant  may  plead  the  covertnre  in  abatement  (A),  or  tlie 
cnntim  may  be  aasiKned  by  the  husband  («)  for  error  upon  a 
"rit  of  error  coram  nt£a  ot  coram  veins  {d).  And  if  she  marry 
•lltr  writ,  and  before  plea,  her  coverturB  moBt  be  pleaded  in 
^ItMaDent  ^e).  So,  if  a^esusofephiintiS'in  error  marry  pend- 
>ig  the  wnt,  the  writ  u  thereby  wholly  abated  (/).  If  she 
lun^  after  plea,  the  coverture  should  be  pleaded  pait  darrein 
nmtiiuance  (y).  If  she  sne  alone,  without  having  anv  l^al 
utCTcst  whatever,  sh«  would  be  nonsuited  (;().  If  she  sua 
pialij  with  her  bosband,  when  she  ought  not  to  have  done 
K,llw  defendant  may  demur  (i),  or  arrest  the  judgment  (j^, 
"  Iwing  error  (i),  if  the  defect  appear  on  the  pleadings,  or,  it 
dunild  leeni,  nonsnit  the  plaintiffs  at  the  trial  if  it  do  not. 
I'tbe  bosband  aue  alone,  when  the  wife  onght  to  be  joined, 
Ae  dt&ndant  may  demur,  move  in  arrest  of  judgment,  or 
wing  error  if  the  defect  appear  on  the  pleadingB  (I),  or 
plead  the  defence  specially,  if  it  does  not  (n).  Where  the 
pbiatiff  declared  for  an  iniory  to  his  reversionary  intereet, 
•ad  it  appeared  that  he  Iield  the  premises  under  a  lease 
Bude  to  himself  and  wife,  and  had  underlet  them,  it  waa  ob- 
Jtrted  that  the  wife  ought  to  have  joined  in  the  action ;  bnt 
Uo  Cciirt  held  that  there  was  no  ground  for  the  objection,  and 
tbat,  even  were  it  valid,  it  should  have  t>een  taken  by  plea  in 


»«'-*«■,(:.?., »7ia»<«t.i»t».And  s'l 

'  o-fcL.  ta».s.a  BO 

'*ij>fli.  ( 

Ji»^  •.  FrhKrr,  8  T.  R.  KSi  Si 

'•^'■SMVllH.AW.TSDCUt.  M 
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Actions  against  Executors  or  Admimstratcrs. 

But  if  the  defendant  plead  either  of  the  pleas  abore 
tioned,  and  also  the  general  issue  or  other  plea,  and  the  plain- 
tiff deny  both  in  his  replication,  the  issue  b  th^  made  ap,  and 
the  parties  proceed  in  the  ordinary  way;  or  if  the  plaintiff  add 
the  similiter  to  the  general  issue,  and  confess  the  plea  of  pUm 
administrovit^  &c.y  and  pray  judgment  of  assets  infiOmro,  ftc, 
as  above  mention^  then,  after  entering  the  replication  in  the 
issue,  enter  an  award  of  the  venire  in  this  form :  "  BuS  beemm 
it  is  uncertain  whether  the  defendant  will  be  convicted  upon  tie 
said  issue  above  joined  between  the  parties  aforetaidy  ^lesifore  Itt 
judgment  be  thereupon  std^ed  until  the  trial  and  dOenmnatiom  «f 
the  said  issue;  and  in  order  to  try  the  said  issue,  the  sherifu 
commanded^*  &c.,  as  in  ordinary  cases  («)•  In  tnis  latter  cas^ 
if  the  plaintiff  have  a  verdict,  judgment  is  signed,  and  he  pnh 
ceeds  as  in  ordinary  cases  against  an  executor  who  has  pleaded 
a  f&lse  plea;  so  that,  if  such  plea  be  false  within  his  own  know- 
ledge, (as  a  plea  of  ne  ungues  executor,  or  the  like),  he  woold 
be  personally  liable,  not  only  for  the  costs,  but  also,  it  sesaii, 
for  the  debt,  and  judgment  and  execution  mijB^ht  be  ianed 
against  him  accordingly  (j)i  or  if  not  &lse  within  hit  owa 
knowledge,  (as  a  plea  that  the  testator  did  not  promise,  ax  tbe 
like),  he  would  be  penonally  liable  for  the  costs,  and  the  jod^ 
ment  sifl:ned  a^inst  him  would  be  of  assets  quando  &&,  upoa 
which  tne  plaintiff  might  afterwards,  when  assets  came  to  de* 
fendant's  hands,  have  a  scire  facias^  as  is  above  mentioned,  kt 
the  debt,  and  immediately  have  ^fi,fa»  or  00.  sa.  for  the  eosti 
de  bonis  testatoris^  et  si  lum,  de  bonis  propriis  {z). 

It  is  well  settled,  that,  if  an  action  be  commenced  against  aa 
executor  or  administrator  for  any  specific  debt,  it  must  be  pre- 
ferred by  him  in  payment  to  others  of  the  same  class:  and  is 
that  case  the  executor  or  administrator  would  not  be  wananfted 
in  making  any  voluntary  payment  of  such  other  debts  to  de- 
feat the  party  of  his  remeay  (a).  Yet,  although  one  creditor 
commence  an  action,  if  another  creditor,  in  equal  degree,  com- 
mence a  subsequent  action,  and  first  recover  judgment,  he  mwt 
be  first  satisfied.  Hence  an  executor  or  administrator  has  It  in 
hb  election  to  give  a  preference,  by  confessing  judgment  in  tW 
action  of  the  one,  ana  pleading  such  judgment  to  the  action  of 
the  other  (b).  In  case,  therefore,  a  hostile  creditor  bring  aa 
action,  ana  there  be  not  sufficient  assets  to  divide  amongst  tbt 
creditors,  and  the  executor  be  desirous  of  making  an  equal  di- 
vision, or  favouring  any  particular  creditor  or  cnditora  of  the 
same  class,  in  preference  to  the  hostile  plaintiff,  the  coone 
adopted  is,  to  set  one  or  more  of  the  ftriendly  crediton^  wboM 
debt,  or  joint  debts,  will  fully  cover  the  assets  in  hand,  imno- 
diately  to  bring  a  friendly  action  or  actions,  and  declare  thenb 
in  the  common  form  of  debt,  and  let  defendant  suffer  judgmeot 

faffainst  him  by  defiiult ;  and,  on  this  bein^  efiectecl,  then  to 
lead  the  judgment  to  the  declaration  of  £e  hostile  credit<ff. 
f  such  judgment  be  recovered  after  pleading  to  Uie  actioa  bT 


(jr)  See  form.  Chit  Forms,  Ml. 
(y)  Sceport.  IOTP,  1060. 
(s)  Sre  ManhaU  ▼.  WUdtr,  9  B.  *  C. 
e&5;  1  Saund.  336  b,  n.  (10). 


(«)  11  Vte.  Abr.  996:  Com.  Dffn  **  Ad- 
mto.,''cS:  ToQer,  as^na        .  _ 

(6)  See  note  («),  mv^.  981:  Oft  Ex* 
145. 
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4iie  hostile  creditor,  and  before  trial,  he  may  plead  it  within  chaf.  mu 
eight  dajra  after  soch  judgment  recorered  (c\  

If  »  warrant  of  attorney  be  given  by  one  ol  several  executors,  Warrant  of 
tocoo^  a  judgment  against  ail,  the  Court  will  order  it  to  be  ^/SS. 
defirered  up,  &c.  (d^ 

He  Terdict  is  in  tne  affirmative  or  n^^tive  of  the  issue,  as  VenUct 
b)  odinary  cases  (« ). 


^        le  judgment  on  demurrer,  on  issue  of  nul  tiel  Judgment  in 
wewiJ,  by  confession  or  nil  dieit^  is  interlocutory  or  final,  as  in  s*"®^*** 
ctlier  cases.    If  interlocutory,  it  is  the  same  as  in  ordinary 
CMS ;  after  which  follow  the  award  of  the  inquiry,  return, 
t&d  final  judgment,  as  stated  ante,  900.    The  final  judgment 
ifts  awrit  of  inquiry,  or  on  a  verdict  against  an  executor  or 
i^oififaitrator,  when  he  pleads  a  plea  admitting  his  representa- 
tive duracter,  and  the  plaintiff  takes  issue  on  it  or  replies,  is, 
^  the  debt,  damages,  and  costs,  or  the  damages  and  costs, 
^  be  levied  of  the  goods  of  the  testator  in  the  hands  of  the 
^ffrnkniy  if  he  have  so  much  thereof  in  his  hands  to  be  ad- 
nuiustered ;  and  if  not,  then  the  costs  to  be  levied  of  his  own 
rwds  ( / ).    Even  where  non  assumpsit  and  plene  admmistravit 
^  pleaded,  and  the  plaintiff  confessed  the  plea  of  plene  ad^ 
^ffuMnvit^  and  took  judgment  of  assets  quando  acctderint  on 
^t  i^ea,  and  joined  issue  and  obtained  a  verdict  on  non  as* 
nn^y  he  was  held  entitled  to  judgment  for  his  damages  and 
f<^  to  be  levied  of  the  goods  of  the  testator  if  sufficient,  and 
if  Dot,  then  the  costs  to  be  levied  of  the  defendant's  own 
goods  (y). 

litbe  defendant  plead  a  plea  which  is  false  within  his  own  Onikbepiea. 
Vikdvkd^,  (as  ne  ungues  executor  or  administrator,  or  the 
uke),  and  it  be  found  against  him,  the  judgment  is  de  bonis 
f*!ttatoris  si  S^.,  et  si  non  ^c.  de  bonis  propriis,  or  perhaps  un- 
c^xtditionally  de  bonis  propriis  (h). 

If  an  executor  plead  judgments  obtained  against  himself,  and  on  pin  or 
tty  one  or  more  of  them  be  avoided  by  the  plaintiff's  plead-  {Ji^fSSItof. 
i^,  the  plaintiff  shall  have  judgment  against  the  executor  de 
^^ propriis  (t).  But  if  he  had  pleaded  judgments  obtained 
■punt  the  testator,  and  that  he  had  not  sufficient  to  satisfy 
^^  or  any  of  them  ;  if  any  one  or  more  of  the  judgments  be 
iT(»ded,  still  there  ought  not  to  be  a  general  judgment  against 
iie  executor,  or  at  least  not  until  so  many  of  tne  jud^ents 
^  avoided  as  to  leave  assets  in  the  executor's  hands  {k). 

In  an  action  against  an  executor  or  administrator,  suggesting;  inaction  tug. 
J^«w«<<mr,  the  judgment  agunst  the  defendant  sh^  be  a«gJ5^«^«^«^ 
^^  propriis  (/)•    But  where  the  action  is  brought  against 
^  executor  of  an  executor,  suggesting  a  devastavit  by  the 


^  Jl^iiiH  ▼.  Owr,  5  D.  &  R.  ]75|  3  870*  S.  C    See  fomu,  Chlu  Fonns,  495 

°:^<^-^7,9.C.:  PHmem  r,Nidtol»m,5  toBOS. 

.y.**;  1  Manb.  S80,  &  C:  KUehtn  (f)  ManhaSv.  Wm«r,  9  B.&  C.  65S. 

''  ^*^*t  7  Bart, S3.  (A)  Bra Bxacuton,  34:  BtOt  v.  Wheeitr^ 

««  BmtS  V.  Qmmtk,  1  Sir.  20;  mt9,  Cro.  Jac.  647;  1  Saund.  396  b. 

"^  .  (0  1  Saond.  337  a,  n.    See  ManhaU  v. 

*  act  torn  at  pmlm,  for  plahitfS;  WiUer,  9  B.  &  C.  6M. 

^  r««n»,  501 ;  for  dcftodant.  Id.  fiOf .  (k)  Id.  But  see  nveral  caact  dtcd  there 

^i  Smad.  336.    And  tee  Aswm  ▼.  to  the  contrary. 

°*'*«»».  1  Salk.  312;  2  L.  lUiTm.  (I)  1  Saund.  336c.  n.  (1). 
^OU  n.                                         N 
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Part  it. 

Execution. 


Costs. 


On  a  judg- 
ment far  a 
femedefoid- 
ant. 


Other  pro- 
ceedings. 


ActUms  againtt  fftuband  and  JFift* 

As  to  the  cases  in  which  property  belonging  to  the  wife  may 
or  may  not  be  taken  in  execution  for  the  debt  of  the  husband,  see 
Fol,  ly  581.  As  to  taking  a  feme  covert  upon  a  oo.  jo.,  and 
as  to  when  she  will  be  discharged  out  of  custody  on  a  judgment 
against  both,  see  antej  609.  If  the  husband  die  before  exeeu- 
tion,  and  the  action  survive  against  the  wife,  she  may  be  taken 
in  execution,  in  the  same  manner  as  if  the  action  were  origi- 
nally brought  a^inst  her  alone  as  a  fsme  iole  ^o).  If  an  action 
be  brought  affamst  a  feme  tole,  and  pending  it  she  marry,  and 
judgment  is  obtained  against  her,  as  it  may  be  by  her  maiden 
name,  she  may  be  taken  on  a  ea.  aa.<,  and  the  Court  will  not  dis- 
charge her,  even  though  she  has  no  separate  pro^rty  (/»);  or, 
in  such  a  case,  the  j^aintiff  may  sue  out  a  sdrt  fadaiy  in 
order  to  make  the  husband  a  puty,  and  then  issue  execution 
a^inst  both  {q).  On  h fieri  fadw  against  the  wife  who  nuuv 
ned  pending  the  action,  it  is  irregular  to  take  the  goods  of  the 
husband  (r). 

In  an  action  a^;ainst  a  husband  and  wife,  if  they  suoeeed, 
they  will  be  entitled  to  costs,  as  in  ordinary  cases.  In  an 
action  against  a  feme  covert  alone,  in  which  she  must  i^pear 
and  defend  in  person,  if  she  plead  her  coverture,  and  succeed 
upon  it,  it  is  open  to  doubt  as  to  what  costs  she  is  entitled  to; 
wnether  to  costs  out  of  pocket  only,  or  to  costs  jpenerally. 
According  to  the  practice  of  the  Queen's  Bench,  she  is  entitled 
only  to  the  former. 

If  judgment  be  given  for  a  femey  on  a  plea  of  coverture 
or  otherwise,  where  the  husband  is  not  joined  as  defendant,  die 
may  have  execution  for  the  costs  in  her  own  name :  the  hus- 
band could  not  have  execution  for  them  in  his  name  withonta 
ecire/adae  (s). 

As  to  a  writ  of  error  hyfemecovert^  see  Vol,  1,  p.  478 ;  and  as 
to  the  abatement  of  a  writ  of  error,  by  the  marriage  of  a  fm$ 
toUy  plaintiff  or  defendant,  see  Vol.  1,  p.  485.  As  to  tan 
fa/Aae  upon  the  marriage  of  a  feme  eoU  defendant,  see  caAe^ 
1024;  posiy  Pt.  5,  Ch.  Sd.  And  as  to  warrants  of  attorney  by 
A  feme  covert^  or  by  a  feme  sole  who  marries  before  judgment, 
see  atOe,  862. 


(0)  1  Ro.  Abr.  890}  2  Bac.  Abr.,  Exe- 
cution, G.  4. 

(p)  Raifner  r,  JanUt  6  June,  1846. 
Bxch.:  TAofpe  ▼.  Argle»,  1  D.  dr  L.  831 : 
Eoan»  ▼.  Chetter,  2'  M.  ft  W.  847;  0 
DowL  140,  S.  C:  Doifte^  v.  Whiter  Cro. 
Jac  3S3:  Coopv  ▼.  Hunchhh  4  East,  681 ; 
King  ▼.  JofMt,  8  Str.  811. 

iq)  In  EvoM  v.  OtMter,  2  M.  ft  W. 
847 1  6  Dowl.  140,  S.  C,  Parke,  B..  is  re- 

Grted  to  have  intimated,  that  the  hus- 
nd  may  bring  a  writ  of  error  on  a  Judg- 
ment obtained  under  such  circumstances 
against  the  wlfe.-~It  is  submitted,  how- 
ever, that  this  observation  of  the  learned 
Baron  applies  only  to  cases  where  the  de- 
fendant was  married  at  the  time  of  com- 
mencing theactkni,and  not  to  cases  where 


she  marries  pending  it,  tat,  tai  the  lattsv 
class  of  cases,  the  only  way  in  whidi  the 

Elaintiir  can  have  execution  against  tbs 
usband  seems  to  be  by  pconeding  lo 
judgment  against  die  wiftb  and  then  sutDg 

out  a  sei.Jh,  ^ftuwe  eweewtiomtm  wew,S|riosl 
the  husband  and  wife  (ante,  1<»S>;  but  if 
the  judgnaent  be  enraaaoos,  he  may  be 
defeated  of  execution  against  either,  by 
the  voluntary  act  of  the  dcfendsnt  te 
marrying  pending  the  suit,  whkhwooM 
be  mauifiestly  unjust.  (See  pm-  Qirtm, 
King  ▼.  Jonm,  2  Str.  81L  And  sse  f 
Saund.  78). 
(r)  i>ieI\uvar«T.  Bttfekcr.SlLftSd. 

(«)  See  FTprffsv  ▼.  Rawntr,  8  Dowl.  Q7t 
8  Satmd.  78  k,  L 
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CHAPTER  XII. 

ACTIONS  BT  A2n>  AOAINflT  BANKBUPT8  OB  THBIR  ASSIGNEES. 


Sect.  1. 

Actions  fy  BankrvpU  or  their  A$9ignee$. 

h  wkoftt  Name  to  be  breugkt, 

1099. 
fmmttfe.,  1101. 


Diclaration  and  iub$equent  Pro* 

eeedings,  1101. 
Coite,  ifCf  1103. 


/«  wkose  Niame  to  he  hroughtJ] — For  any  debt  due  to  the    Chap,  xit. 
banknipt  pTerions  to  the  bankruptcy,  or  n>r  any  other  cause  in  wHom 
of  action  which  passes  to  the  assignees,  the  action  should  be  nn^  to  be 
Iffonght  in  their  names  (a).    The  consent  of  the  creditors  is       '  ^ 
not  necessary  to  enable  the  assignees  to  sue  (5^.    All  of  them  content  of 
dttmld  sue,  otherwise  the  defendant  may  plead  in  abatement,  2Sli2Y°^ 
or  perhaps  nonsuit  the  plaintiff  (<r)  in  actions  ex  contradUy  ^n^oaVL 
tboagh  in  actions  ex  delicto  he   could  plead   in  abatement  me. 
oa)j(<f).    Before  assignees  have  been  appointed  by  the  credi- 
tors, it  would  seem  that  the  official  assignee  may  sue  (e).    By 
the  5  ^r  6  Vict,  c,  122,  s,  31,  if  a  bankrupt,  at  the  time  of  his  where  oneoT 
liSDkraptcy,  be  a  member  of  a  firm,  the  Court  authorised  to  ■•^'"J^ff''* 
let  in  tne  prosecution  of  the  fiat  may  authorise  the  assignee,  ^t. 
upon  his  application,  to  commence  or  prosecute  any  action  or 
nit  in  the  name  of  such  assignee  and  or  the  remaining  partner, 
against  any  debtor  of  the  partnership,  and  such  judgment, 
^eeree,  or  order,  may  be  obtained  therein,  as  if  such  action  or 
nit  had  been  instituted  with  the  consent  of  such  partner ;  and 
if  nch  partner  shall  execute  anpr  release  of  the  debt  or  demand 
£of  which  such  action  or  suit  is  instituted,  such  release  shall 
lieToid,  provided  that  every  such  partner  shall  have  notice 
given  mm  of  such  application,  and  be  at  liberty  to  shew  cause 
tgtinst  it ;  and  if  no  oenefit  is  claimed  b  v  him  by  virtue  of  the 
■ud  proceedings,  he  shall  be  indemnified  against  the  payment 
<rfaD7  costs  in  respect  of  such  action  or  suit,  in  such  manner 
u  Nich  court,  upon  his  application,  shall  direct ;   and  the 

M  upon  vbat  contracts  entend  into   Chit.  Rep.  71*  S.  C:  AOMtt  v,  KiiMdge, 
^  flie  banlurapc  the  attlgnect  are  enti-   SMoore.  fl6B. 
^toiue,  gee  Broke  v.  Bedtkam,  11  M.       ((f)  1  Chit.  PL,  6th  ed.«  60. 
^W.  3IS:  dbmm  v.  CkvniMert,  S  M.  Ab       (0)  Dunn  v.  HW,  U  M.  6c  W.  470;  9 

-     _      .     --    1068.  «.  C;  a&6Victc. 

AVf  V.  AwMT,  4  B.  &  Aid . 


£'3n;  WltHmtore  ▼.  OlMMmr,  19  M.  Ab  DowL,  N.  S., 
w-lWt  aBihuMw  ▼.  Vote*,  ant9, 896.  19S,  s.  48.  See 
dtSmiT.  iriMaiM.9Y.&J.475.        34A. 


|e)  ftw^irm  r.  Bunt,  SStulu  4Mt  1 
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Pa>t  t*.  Court,  upon  the  application  of  such  partner,  may  direct  that 
^^~^~~  be  may  receive  ao  much  of  the  proceeds  of  such  action  or  niit 
M  such  Court  ehall  direct.  Before  this  act,  when  one  of  Kveral 
partners  became  bankrupt,  the  action  might  be  broneht  in  the 
name  of  the  solvent  partner  and  the  assignees  of  the  bank- 
rupt {/);  and,  upon  petition,  the  asMgneea  might  have  been 
authorised  to  use  the  name  of  the  solvent  partner  without  bis 
consent,  provided  such  partner,  if  no  benefit  was  clumed  by 
him  by  rirtue  of  the  proceedings,  was  indemnified  against 
costs  ;  and  upon  petition  it  might  have  been  ordered  that  ha 
should  receive  his  share  of  the  proceeds  of  the  action  (a). 
Whrnnn  When  a  new  appointment  of  anignees  has  been  ordered,  tiM 
mcdnCiuDt,  new  oasigneeB  are  to  aue(^).  When  an  assignee  diefl,or  anew 
assignee  is  chosen,  the  action  will  not  be  thereby  abated  ;  bat 
the  Court  may,  upon  the  suggestion  of  such  death  or  removal 
and  new  choice,  allow  the  name  of  the  surviving  or  new  as- 
signee to  be  substituted  in  the  place  of  the  former ;  and  UiB 
action  may  be  prosecuted  in  the  name  of  the  said  surviving  or 
Dew  aaeignee,  in  the  same  manner  as  if  he  had  originally  c(nii- 
raenced  it  (t). 
wten  tank.  But  if  the  bankrupt,  at  the  time  of  his  bankmptcy,  had  no 
nipt  10  UK.  beneficial  interest  in  the  debt,  as  if  he  had  assigned  all  his  in- 
terest in  it  to  a  third  person,  and  for  other  causes  of  action 
which  do  not  pass  to  the  anignees,  the  action  should  be  in 
the  bankrupt's  name  (i).  It  may  be  itat«d,  that  a  right  of 
action  for  an  Injury  to  the  body  or  feelings  of  a  trader  aiisiilg 
ftom  a  tort  independent  of  contract  does  not  pan  to  hia  m- 
■ignees;  sc.ffr.Uii  an  assault  and  battery,  or  for  slander,  or  fin 
the  seduction  of  a  child  or  servant :  and  the  aome  may  ne  sud 
of  some  personal  injuries  arising  out  of  breoofaes  of  ountnetl, 
such  as  contracts  to  cure  or  to  marry  (I),  And  it  may  also  be 
added,  that  a  bankrupt  has  aj^d  title  to  all  property  acquired, 
and  a  good  risht  to  sue  on  all  contracts  made  with  bun  between 
the  fiat  and  the  allowance  of  his  certificate ;  and  also  after  the 
allowance  of  his  certificate  under  a  second  fiat  against  him, 
nsder  which  his  estate  has  not  paid  fifteen  dullings  in  the 

Sund,  unless  his  assignees  interfere  and  claim  the  property,  Of 
e  benefit  of  such  contracts  (n). 
Bukinpcer         Where  an  action  has  bean  commenced  by  a  paRy  who  aftw- 
Pjjj^iDaw-    words  becomes  bankrupt,  the  defendant  may  defeat  theaoticB 
by  pleading  specially  tne  baukmptcy,  fiat,  and  asugnsee'  tf- 
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pointment,  and  the  amgnees  may  be  compelled  to  proceed  de    ckav.  sr. 

wow  in  their  own  names  (n).    It  seems  that  it  is  no  answer  to 

fBch  a  plea,  that  the  assignees  consent  to  the  action  beinff  oon- 
tinaed  for  the  benefit  of  the  creditors,  and  that  it  is  so  oontmned 
with  their  consent  and  on  their  behalf  as  snch  assignees  (o)« 
If  00  sach  plea  be  pleaded,  and  the  assignees  are  thus  allowed 
to  continne  the  action  tlremiy  brought,  they  most  proceed  in 
the  bankrupt's  name  to  judgment,  when,  and  not  before,  th^ 
cm  make  themselves  parties  to  the  record,  by  tdrsfacUu^  at 
iKDtioned  amUy  1020.  So,  if  error  be  brought  by  or  against  a 
tadtf  who  afterwards  becomes  bankrupt  pending  the  writ,  the 
■nguees  most  proceed  in  his  name  to  judgment  (p).  The  aa* 
■^BeeB,  however,  should  sue  out  a  scire  /aeioB  to  revive  the 
jidgment,  and  make  themselves  parties  to  the  record,  before 
ikej  iasue  execution  (q).    Where  the  aasigDees  thus  continue 

tlie  suit,  they  may  be  oom{>elled  to  give  security  for  all  the 
Mts/r);  and  where  the  plaintiff  becMue  bankrupt  after  issue 
JRoed,  and  the  assignees  refused  to  interfere,  ana  the  defend- 
ttt  oUained  a  rule  for  jud^ent  as  in  case  of  a  nonsuit,  the 
Covt  refused  to  dischaige  it  on  a  peremptory  undertaking, 
mkss  the  pUntiff  also  gave  security  for  costs  (s). 

It  may  oe  as  well  here  to  mention,  that  both  the  real  and  AitigMM 
posonal  estate  of  a  bankrupt  in  this  country  and  in  Scotland,  conraMoa 
and  also  debta  contracted  with  him  in  either  of  thoee  countries, 
pM  to  the  assignees  under  an  Irish  commission  of  bankrupt, 
aned  under  the  6  ^T  7  FF.  4,  c.  14  (t)  ^  therefore,  snch  assig- 
nees may  recorer  debts  contracted  with  the  bankrupt  here, 
&e.  (<},  and  a  certificate  obtained  under  the  above  statute, 
operates  as  a  bar  to  debts  due  from  him  in  England  or  Scot- 
Isod,  as  well  as  to  those  incurred  by  him  in  ueland  (I).  It 
KoiM,  also,  that  the  real  and  personal  estate  of  a  bankrupt  in 
Scotland  and  Ireland,  and  also  debts  contracted  vtrith  him  in 
<^er  of  those  countnes,  pass  to  his  assignees  under  an  Eng- 
U  fiat  of  bankrupt  (t)  ;  therefore  assignees  under  such  a  fiiat 
nsy  sue  either  in  Scotland  or  Ireland  to  recover  debts  oon- 
tneted  with  the  bankrupt  there,  &c.  (t).  The  English  and 
Iiiih  bankrupt  acts  are  veiy  nmilar. 

Process^  4^.3 — ^The   process  is  the  same  as  in  ordinary  Procan,  tu. 
cases.    It  need  not,  at  least  in  the  Queen's  Bench  or  Exche- 
^per,  describe  the  plaintifis  as  assignees  (ti).    As  to  the  affida- 
vit to  hold  to  bau  by  assignees  of  a  bankrupt,  see  Vol.  1, 

DedartUumy  <md  nAsequmi  Proessdbtfft,'] — The  declaration  Mant^, 

^tMOt  pro* 
M  Akviw  ▼.  Strttm,  10  A.  &  E.  693:    See  SblMiwii  ▼.  Leek,  9  DowL  an.    See  ceedlngt. 


2"^  IMS.  vliexe  dw  pin  WM  teM  bed  were  not  eppointed  till  after  verdict);  and 

"v^oidurvtegthat  taeolBtialfeMlflMe  the  Court,    mider   particular  drcam- 

*g  JPfuiMtiJ  after  tbe  laac  ptoadh^  stanoei,  Maycd  proofedinn  upon  pay- 

>M«iateeig|itdtoyslMfiovetlieplaB.  mentofooitauptodateorilat. 

W  Smm  V.  SKMDA,  10  A.  *  B.  am  W  mH'Buteen  ▼.  ajpaweer.  Sflcott,  N.  It, 

9»Q«Mt»T.  Q»fei(,lB.aAd.4«».  9S9:  1  M.  ft  G.  967.    And  tee  IVoimmi  t. 

M  ^m,  YoL  1, 4S6b  CaOonej  1  Hud^n  ft  Brooke,  113.  (K.  B», 

(l)JHr,ToLl,4S4.  See  the  tern,  ChtC  Ireland):  and  Rogen  ▼.  Lmv.  I  Hi 

'•^  •».  ft  Brooke  4SI,  B.  (thah,,  IrelaMi). 


^S«t9Mi;Pt.S,ch.U.  <«)  ilfHe.  VoL  1,  f.  14a 

ti)T9to-v.JfMftv«r,  SM.ftW.31lb       («)  See  Um  form.  Chit.  Foraoe,  6R 
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Part  it.    and  Other  pleadings  are  filed  or  delirered  as  in    ordinary 
cases  (^). 


What  roust  be     By  E.  H.y  4  W.  4,  r.  21,  anZe^  Vol.  \y  225,  if  the  plaintifis 
g^j^f^*^    sue  as  assignees,  and  defendant  intends  dispntine  their  heing 
SQch,  he  must  plead  the  defence  specially.  A  plea  denying  that 
the  plaintifis  are  asdgnees  of  the  estate  and  enects  of  the  bank- 
rupt, puts  in  issue  not  merely  the  plaintifis*  appointment  as 
assignees,  but  also  the  petitioning  creditor's  debt,  act  of  bank- 
ruptcy, &c.  («) 
Notice  of  du-     In  actions  by  assignees,  no  proof  shall  be  required  at  the 
rupt^  ^^'  ^'^  ^^  ^^®  petitioning  creditors  debt,  and  of  the  trading  and 
act  of  bankruptcy,  unless  the  defendant,  *'  at  or  before  plead- 
ing," shall  give  notice  to  such  assignee  that  he  intends  to 
dispute  some  and  which  of  such  matters  (a).    This  secUon 
applies  to  actions  broug^ht  to  trial  by  assignees  acting  under 
commissions  which  were  issued  before  the  passing  of  the  act  {h\ 
and  to  actions  of  ejectment  by  an  assignee  (c; ;  but  not  to  a 
feiffned  issue  {d\    This  notice  must  be  given  notwithstanding 
defendant  pleads  a  plea  expressly  disputing  the  bankruptcy, 
Fonn  of:        &c.  (t)    It  must  specify  which  of  the  three  matters,  trading, 
petitioning  creditors  debt,  or  act  of  bankruptcv,  is  intended  to 
oe  dispute.    Where  a  notice  to  dispute  the  latter  was  given, 
and,  at  the  trial,  one  act  of  bankruptcy  only  was  proved,  it 
was  held  that  the  plaintifis  were  not  l>ound  to  prove  the  ex- 
istence of  a  good  petitionii^  creditor's  debt  at  the  date  of  the 
act  of  bankruptcy  (/).    Notice  to  dispute  "  the  bankruptcy" 
Senrioeof,      is  too  general  (^).    The  notice  does  not  require  personal  eer- 
^^  vice.    Serving  it  on  the  attorney  of  the  assignees  is  sufficient ; 

but  a  delivery  of  it  to  a  maid-servant  at  the  house  of  the 
assignee  is  not  (A).  It  has,  however,  been  held  sufficient  that 
the  notice  was  served  on  the  clerk  of  the  assignee  at  his  count- 
ing-house («).  It  must  be  served  either  at  tne  time  of  plead- 
ing, or  before  it ;  if  he  plead  without  giving  the  notice,  he 
cannot  afterwards,  even  hefore  his  time  for  pleading  has  ex- 

1>ired,  again  plead  with  notice,  until  he  have  first  obtained 
eave  to  withdraw  his  former  plea  (it).  And  where  the  clerk 
of  the  defendant's  attorney  delivered  a  plea  of  Uie  general 
issue,  but  without  notice  to  dispute  the  bankruptcy,  and  on 
the  same  day  obtained  back  the  plea  under  the  pretence  of  cor- 
recting a  mistake,  and  delivered  another  plea  with  the  notice 
attached,  it  was  held  insufficient ;  the  defendant  ousht  to  have 
moved  to  withdraw  his  plea(/).  The  Court  sitting  at  iVm 
Priiis  will  not,  it  seems,  enter  into  the  question,  whether  the 
plaintiff's  attorney  has  or  has  not  undertaken  to  accept  of 
notice  after  plea  pleaded,  if  the  £Eu;t  b  disputed  («•).    It  is  not 


(y)  See  the  form.  Chit.  Formf » 514.  {g\  TrWOt^  ▼.  C;iMe<i».  6  B.&  C  SS7. 

(8)  Buffer  ▼.  HoAmw,  4  Blnf.  N.  C.  990:  Jh)  Howmd  r,  Bamdettmm,  3  Tanat. 

Bmekton  v.  Frotl,  1  Pnr.  ft  D.  102;  8  Ad.  8S6. 

*E.844,&C  li)  WUgmrr.Bnmmlnt»9C,StP.a»i 

(«)  6O.4,clStS.00.    SevLeMT.JM-  IU,SlU,S7,S.C, 

rOto,  3  Soott»  N.  R..  346:  9  DowL  882,  {k)  PMfo  v.  BtU,  I  Stark.  388: 

&C  See  the ftmn.  Chit.  Fonm,  514.  t.  GomM,  1  Wightwkk,  80:   ~ 

(6)  Dot  Jthmmm  t.  JMwmige,  11  M.  *  Sta*,  6  Hoove.  489. 

W.  517.  (0  LMPrwMe  v.  Cnwim',  3 C.  &  P.  __, 

(e)  Ih.  1  Moo.  ft  P.  511,  &  C    And  mm  F(mU  ▼. 

m  See  eMto,  809.  JEMT.  I  Stvk.  388t  6  B.  ft  C.  537.  n.; 

(«)  Mom  ▼.  JiMtaif,  7  C.  ft  P.  115.  pott,  110& 

in  PBTter  T.  FTellkw,  1  Scott,  N.  R.»  (m)  FMm  t.   Swdto-,   3  C.   *    P. 


Actions  fy  BankruptM  or  their  Aaignees.  1 1 03 

conadered  as  a  part  of  defendant's  case  at  a  trial,  but  he    crap.  xh. 

mar  prore  the  service  of  it,  as  soon  as  the  assignees  attempt  to  ~ 

make  ont  a  primd  facie  case,  by  producing  the  fiat  &c.  (i»). 
If  the  notice  be  of  an  intention  to  dispute  the  act  of  bank- 
Tjx^ey  only,  and  depositions  are  read  to  prove  the  trading  and 
pe^tioning  creditor's  debt,  thb  does  not  put  the  whole  nle  of 
proeeedinss  in  evidence;  but  if  the  opposite  party  wish  to 
ui^ect  other  depositions^  or  have  them  read,  he  must  call  for 
them  88  part  of  his  case  (o). 

By  the  5  S^  6  Vict,  c,  122,  #.  26,  ^  If  the  assignees  commence  Payment 
any  action  or  suit  for  any  money  due  to  the  bankrupt's  estate  ^beraiicdon 
before  the  time  allowed  by  this  act  for  the  bankrupt  to  dis-  brought  with- 
pQte  the  fiat  shall  have  elapsed,  any  defendant  in  any  such  ac-  i^^^dtodu- 
tioaar  salt  shall  be  entitled,  after  notice  given  to  the  assignees,  puts  flat, 
topsf  the  same  or  any  part  thereof  into  the  court  in  which  such 
a^oQ  or  suit  is  brought ;   and  all  proceedings  with  respect 
to  the  money  so  paid  into  court  shall  thereupon  be  staved 
^il  the  time  aforesaid  sball  have  elapsed  ;  and  if  within  that 
tone  iHbB  bankrupt  shall  not  have  commenced  such  action,  suit, 
or  other  proceeding  as  aforesaid,  and  prosecuted  the  same  with 
due  diligence,  the  money  shall  be  paid  out  of  court  to  the 
angnees,  but  otherwise  shall  abide  the  event  of  such  action, 
suit,  or  other  proceeding  as  aforesaid,  and  upon  such  event  shall 
be  paid  out  ot  court,  either  to  the  assignees  or  the  person  ad-> 
jiM^ed  bankrupt,  as  the  Court  shall  direct ;  and  that,  after  such 
paymoit  so  made  into  court,  it  shall  not  be  lawful  for  the  per- 
son so  adjudged  bankrupt  to  proceed  against  the  defendant  for 
recovery  of  the  same  money.'* 

CotteJJ — ^The  costs  are  the  same  as  in  ordinary  cases  (p),  ex-  Cottt. 
cepting  that,  by  6  G.  4,  e.  16,  s,  90,  if  the  notice  above-men- 
tioned be  served,  and  the  matter  so  disputed  be  proved  or 
ftlmitted  at  the  trial,  the  judge  may,  if  he  see  fit,  grant  a  cer- 
tiicate  thereof ;  and  the  assignee  shall  thereupon  be  entitled 
io  sach  costs  (to  be  taxed)  as  were  occasioned  by  such  notice, 
to  be  added  to  his  own  costs  if  he  succeed,  or  to  be  deducted 
from  the  costs,  &c  of  the  other  party,  should  he  obtain  a 
verdict  (q\  If  a  cause  be  referred  by  order  of  Nisi  Prius,  the 
judge  or  Court  cannot  certify  under  this  statute  (r).  It  seems 
questionable,  whether  the  costs  of  inrolling  the  proceedings 
under  a  fiat  are  properly  costs  in  the  cause  (s).  At  all  events, 
they  are  not  so  where  the  inrolment  takes  place  after  the 
defendant  has  pleaded  without  giving  notice  to  dispute  the 
bankruptcy,  even  though  he  subsequently,  under  a  leave  to 
^ead  de  novo^  delivers  such  notice  (s). 

Judgment  and  ExeaOion,'] — The  judgment  and  execution  judgment 
are  the  same  as  in  ordinary  cases.  »idexecu- 

M  D9  Charme  r.  Wdtn«»  S  Camp.  324.  hams,  I  B.  &  Aid.  307* 
^  Bt&ck  ▼.  Tkom,  A  Camp.  191.  (r)  Barthrop  v.  Andertent  1  M.  dc  Scott. 

91  See  Amdmpt  r.  SmUw,  8  Price.  212.  361 ;  8  Bing.  268.  S.  C 
4f)  SnilfMit*  V.  SawMnf.  1  B.  dc  B.       («)  By*(^  r.  AMiimx,  1  Scott,  N.  R.. 

^\  ^  Moor,  001,  S.  C:  Watrd  ▼.  Abm-  175. 

»oun.  o 
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sued,  llOi. 
Proeiss,  1104. 
Declaration,  1104. 
Piea,  ^-c,  1104. 
Proqf  qf  Debt,  how  far  a  Discon- 

liamanee  of  Actien^  1105. 


x^roccMMyty  9meT0  a 
Defendant  hm  obtmmed  ku 
Certificate,  1107. 

CoeU,  1107. 

Jud0wunt,  1107. 

EMeouHtm^  Sce^  1107. 

Other  Pomts  as  tOy  1109« 


pabt  it.        Assignees,  when  liahUy  and  hate  euedJ} — AaBigneee  eftmiot  be 

Anigneet —  ^'^^  ^  *^®^  *^  ^^  >  ^^^  ^^^  ™*^  ^  "^^  ™  tiiBir  todiridiial 
wbeniiSie,  capacity  for  any  cause  of  aotkn  arifling  to  oihen  from  thor 
and  how  sued.  qcU,  which  they  cannot  justify  under  the  fiat  and  tbeir  af- 
pointment.  They  cannot^  howeyer,  he  raed  hy  actton  for  the 
amount  of  diyidends ;  the  proper  remedy  is  by  petttioa  (t). 
Where  the  bankrupt  held  his  aasigDee  to  bail  in  an  action  ibr 
mone^  had  and  received,  institnted  with  a  yiew  to  try  the 
yalidity  of  the  fiat,  the  Court  discharged  the  assignae  vpon  a 
common  appearance  («). 


Procen,  &c.  Process,  Sf€* — ^As  to  the  cases  in  -which  a  bankrupt  em  be 
holden  to  bail,  and  under  what  oircumstanoes  he  is  privileged 

Arrest.  from  arrest,  see  ante,  VoL  1,  637 — 601.    If  hail  haye  been  put 

in  for  a  defendant,  and  he  afterwards  become  a  bankrupt,  and 
obtain  his  certificate  before  the  bail  are  fixed,  the  hail  wm  be 
thereby  discharged ;  and  an  exonerelur  may  be  entered  on  the 
bail-piece,  upon  implication  to  the  Conit  in  t^m,  or  to  a  judge 
in  vacation  {se),  ^d  see,  as  to  how  &r  the  bankruptcy  of 
the  defendant  will  discharge  the  sheriff  or  the  bail  below,  «tfr, 
Vol.  1, 728.  As  to  a  judge  or  conmtiaBioiier  of  the  Oofurt  of 
Bankruptcy  givmg  to  a  party  a  protection  Irom  prooesa  against 
his  i>er8on  or  property,  see  Vol.  1, 531. 


ThededtFft. 
tion. 


Tlie  DechrationJ] — ^The  declaration  is  filed  or  deHrered  as  in 
ordinary  oases. 

The  piM,  &c  The  Plea,  «^.1— The  general  plea  of  bankruptcy  need  not  be 
signod  by  counsel  (y);  but  a  q>ecial  pka  of  oankmptcy  and 
certificate  must  (z). 

mmS^'Slds     V  P^^  ^^  *^®  several  defendaais  plead  baidcnipcy,  ihe 

bankruptcy,  plaintiff  may  enter  a  nolle  prosequi  as  to  him,  ana  proceed 
against  the  others  (a),  whether  t2ie  aotiAa  be  upon  conti«et  or 
in  tort ;  upon  which  nolle  proeeam  ike  plaintiff  will  be  li^de 
to  the  costs  of  that  defendant  (t).  Such  defendant  need  not 
have  been  joined  in  the  action,  it  his  certificate  was  obtained 
befi«e  action  brought.    (See  ante,  B16), 

General  inue      In  actions  against  assignees,  toey  may  plead  the  ganeral 


(f)  i 
•.in. 


f)  Arch.  Bkt.  L.  814;  6  G.  4,  c.  IS. 


(t<)  Chambtrtr.Bemageoni.  4  yioo.&P, 
21H;  6  BIng.  49R,  S.  C 
(x)  Ante,  VoL  1,  p.  781.    See  the  forms, 


Chit.  PrecedcDti  bf  Peuton,  SS7, 
ip)  Vol.  1.  p.  M7. 
C)  *=^  Arch.  Bkt.  L.  SSI.  SSS. 
(a)  NOcer.  Jttfifmm,  1  ^iUSa. 
(6)Sac4W.4,c.42,».32. 
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kroe,  aad  giTe  Utte  special  matter  in    eridence  (c).     The    cmap.  zri. 

worts  "  by  Btatote**  sbomld  be  inflated  in  the  margin  of  the  plea, 

otiierwiK  it  will  hareonlythe  saraeefiectas  in  ordmary  ca0e8(<f). 

In  actions  against  assignees,  if  the  plaintiff  intend  to  dispute  Notice  ofdis- 
the  petitioning  creditors  debt,  the  trading,  or  aet  of  bank-  ^^[°<  ^^' 
ftpiw,  be  must  **b^ore  tuue  joined*'  give  notice  to  the"*^*^*    ^ 
madaots  of  his  intention  to  dispirte  some  and  which  of  snch 
nrtten,  otherwise  no  proof  shall  be  reonired  at  the  trial  of  the 
fKti  abore  mentioneo  (e).    Service  at  this  notice  at  the  time 
d  ddi?erii^  the  issse  will  not  be  sufficient  (/)•    The  Court 
attii^  at  iuff  Priut  will  not  enter  into  the  qnestion,  whether 
&  oefeDdanfs  attorney  has  or  has  not  nnaertaken  to  accept 
d  Mtiee  after  issue  joined,  if  the  £act  be  disputed  (  g).    Other 
fvMiai  to  tiiis  noUce  have  been  already  stated  anU^  1102. 

Thtinoe  is  made  up,  and  the  other  proceedings  to  judgment 
Bttkfrtame,  at  in  orainaiy  cases. 

h¥tf  uf  Deii^  bow  far  a  DifeonHnuance  ofActwny  ^c] —  Proof  of  debt, 
^  sUtote  6  G.  4,  e.  16,  s.  59,  it  is  enacted  "  that  no  ere-  JSTttaSi^ 
viorwho  has  brought  any  action  or  instituted  any  suit  against  of  action,  &c 
iiy  bankrupt,  in  respect  of  a  demand  prior  to  the  bankruptcy, 
•r  which  might  have  been  proved  as  a  debt  under  the  commis- 
MB  agaiDst  snch  bankrupt,  shall  prove  a  debt  under  such  com- 
iDOBon,  or  have  any  claim  entered  upon  the  proceedings  under 
^  cemmisaion,  without  relinauishing  such  action  or  suit ; 
>k1  in  case  snch  bankrupt  shall  be  in  prison  or  custody  at  the 
■it  of  or  detamed  by  sncn  creditor,  he  riiall  net  prove  or  claim 
^  aforesaid,  without  giving  a  sufficient  authority  in  writing 
^  the  diaeWge  of  such  bankrupt;  and  the  proving  or  claiming 
*  M  under  a  commission  (h)  by  any  creditor  shaU  be  deemed 
>o  ^ection  by  snch  credited  to  take  the  benefit  of  soch  com- 
ii^saon,  with  respect  to  the  debt  so  proved  or  claimed  :  pro- 
^M  that  such  creditor  riiall  not  be  liable  to  the  payment  to 
^  hankrupt  or  his  assignees  of  the  costs  of  such  action  or 
SflH  80  relinquished  by  him ;  and  that  where  any  such  creditor 
^  have  brought  any  action  or  suit  affainst  such  bankrupt, 
j^tijr  with  any  other  person  or  persons,  his  relinquiriiing  such 
*^  or  suit  against  the  bankrupt  shall  not  afiect  such  action 
wjoit  i^tnst  such  other  person  or  persons  :  provided  also,  creditor  re- 
«>*aiijr  creditor  who  shall  have  so  elected  to  prove  or  claim  as  J*o"^  «o*^ 
"^Bvvaaid,  if  tibe  oommission  be  afterwards  superseded,  may  if^Lp^ 
P'^^cced  in  the  action  as  if  he  had  not  so  elected,  and  in  ^^^^ 
^^le  actions  shall  be  at  liberty  to  arrest  the  defendant 
^•sao,  if  be  has  not  put  in  bail  bek>w  or  peifiMsted  bail  above, 
^1  tf  &c  defendant  has  put  in  or  perfected  such  bail,  to  have 
?^^vne  against  such  Iml,  by  requiring  the  bail  below  to  put 
^•d  perfect  bail  above  within  the  first  eight  days  in  term, 
^^a^  in  the  London  Gazette  of  the  superseding  such  com- 
^'^'Kii,  and  by  suing  the  bail  upon  their  recognisance  if  the 

«'»fitk)a  thereof  is  broken.** 
^  the  pl^tiff  xm>ve  fcnr  part  of  a  judgment  debt,  it  is  the  ProTing  for 

part  of  debt. 

»^*^A  c  M,  iu  44:  Ardu  Bkt.  L.       <«)  6  G.  4,  c  IS,  s.  fO.    See  the  fbnn, 

T^lJ"  *Wi*  t.  BtOb,  i  B.  A  Ad.  I77l    Chit.  Fomu,  514. 

iSri**  •l^'  CmrmOmn  y.  Fatm»*       {/)  Wcfcmaurf  ▼.  HMnr*  4  Camp.  JO?. 


ilTrjy*  «•  ^'  Omrmihan  r.  Faime»       if)  Rtehmmt  ▼.  MMpr*  4  Camp.  SO 
^?!;^>t1lao.lrF.49»,S.a:  KU^       M  FbUu  y .  SaMer,  9  C ,  ic  P,^. 
iTo  i*  ■•  *  C.  »7.  S)  See  ITMerticr  v.  Jfoiwi,  4  Bin*. 
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Part  iv. 


No  need  of 
formal  dlt- 
continuanre 
before  proof. 


Proceed  inn 
after  proM. 


What  not  an 
election. 


Where  flat 
taken  out 
nomuit. 


Actions  cigaimi  Bankrupts  or  their  Aisignees, 

same  as  if  he  proved  for  the  whole  (A).  Bat  if  a  creditor  ba^i 
-  two  dehts,  perfectly  distinct  in  their  nature^ordae  in  diffem^ 
rights,  and  he  prove  one  of  them,  this  will  not  prevent  hi^ 
from  bringing  an  action  against  the  bankrupt  for  the  recover^ 
of  the  other  (i ),  although  the  debt  upon  which  the  action  3 
brought  was  due  and  provable  at  the  time  of  proving  tb^ 
other  debt  (j),  for  the  statute  does  not  apply  to  actions  fdr£»J 
tinct  demands  brought  subsequently  to  the  proof  or  claim  (l)i 
There  is  no  need  of  a  formal  discontinuance  of  the  actu^ 
before  the  plaintiff  proves  his  debt,  or  has  his  claim  entered  o^ 
the  proceeaings  under  the  fiat  il).  But  the  plain tifiP,  to  tss^! 
himself  within  the  act,  must  eitner  so  prove  nis  debt,  or  bm 
his  claim  so  entered  (m)  ;  therefore,  until  one  or  the  other  U 
been  done,  he  cannot  discontinue  his  action  without  payment « 
costs.  The  defendant  is,  it  seems,  entitled  to  have  a  suggestioBsi 
the  fact  of  the  plaintifi'  having  proved  or  made  his  claun  entae 
upon  the  record  in  the  action  ;  before  which  the  action  is  as 
legally  terminated,  so  as  to  render  further  proceedings  in  it  kn 
either  party  irregular  (n).  If  a  creditor,  however,  who  \m 
proved  nis  debt,  were  afterwards  to  bring  an  action  for  it,  or  pi* 
ceed  in  an  action  already  brought,  although  his  electicm  owl 
be  pleaded  in  bar,  yet  the  Court  in  which  such  action 
brought  might,  upon  application,  stay  the  proceedings  in  it,^ 
an  application  might  be  made  to  the  Court  of  BanlnnptcT 
expunge  the  proof  (o).  The  mere  fact  of  the  plaintiff  ~ 
assignee  to  the  estate,  unless  he  be  also  a  creditor,  and  hat 
proved  his  debt,  has  been  holden  to  be  no  election  within  tk 
meaning  of  the  enactment  (/>).  Yet  where  a  creditor,  ^ 
had  the  bankrupt  in  custody  upon  mesne  process,  petitimi 
to  be  admitted  to  prove,  and  *an  order  was  made  according^ 
the  bankrupt  was  nolden  to  be  entitled  to  his  dischaige  « 
ter  upon  the  making  of  the  order  {a)  ;  and  lodging  a  del 
against  a  bankrupt  m  custody,  and  afterwards  proving  und 
the  commission,  will  entitle  the  bankrupt  to  his  dischaz;s*' 
the  costs  of  the  creditor  (r).  Even  petitioning  that  the  ~ 
mission  may  be  superseded,  or,  if  found  valid,  that  the 
^may  be  admitted  to  prove,  or  the  like,  will  be  deemed  to 
within  the  equity  of  the  statute,  so  as  to  induce  the  Coait  < 
Bankruptcy,  under  circumstances,  to  injoin  the  creditor  ' 
proceeding  at  law  («),  or  to  make  him  discharge  the 
out  of  custody  before  the  petition  can  be  entertained  (t), 
the  plaintiff,  after  being  nonsuited,  took  out  a  fiat  against 


(A)  GeOcie  v.  Hewmm,  ft  Soott,  N.  R.. 
484;  4  M.  &  O.  G18:  Woodumrd  v.  Marw- 
diih,  13  Law  J..  N.  S..  392,  Q.  B.. 
whore  the  debt  was  proved,  but  not  the 
coats. 

(i)  Watrnm  v.  Mados,  1  B.  &  Aid.  121: 
Harleif  ▼.  Oremwood,  6  Id.  96:  Dat^  v. 
Wii(/iar»tom,BD,^  R.871:KrB  BoUeriO, 
1  Atk.  109:  Esp.  Matthew*^  3  Atk.  817. 

(i)  BHdftett  v.  MaOt,  12  Moore,  92. 

(Ir)  Ks  p.  doeer^  1  Ohm  8c  J.  ^l:  Br 
p.  Bdwardt,  1  Mon.  Ac  M*A.  129:  R*  p. 
Slif»  2  Olvn  &  J  173:  Rr  p.  BdwmU,  1 
Man.  &  M'A.  116:  Br  p,  SMetlnger,  2 
Glyn  &  J.  392. 

(1)  yldsmx  V.  Bridger,  8  Binif.  314;  1  M. 
&  Scott,  438.  S.  Cr  £r p.  fVoollmf,  1  Rose* 
.194:  Krp.  dorcr,  1  Olyn  A  J.  271:  &vp. 
Frith,  Id.  165. 

(m)  Augurde  v.  ITiompton,  9  M.  &  W. 


617*  T^mivm  r.  rmvmf,  S  R.t  MM 
And  see  ante,  8^6,  as  to  the  pkiottf  # 
continuing  withotit  payment  of  cM 
where  the  defendant  pleads  his  !■■ 
ruptcy  and  certificate  jmm  dmnit  « 
tinyanee. 

(ft)  Kempr.PaUmr^STmaaLUi. 

(o)  Woodward  t.  MerodUk.  m^m:  B 
lew  ^.Oreenwood, SB.  ^Ad,9i.  B*^' 
Btaufitfd  r.  Barrp,  7  DowL  807. 

(P)  Kx  p.  Ward,  I  Atk.  ISX 

iq)  K*p.  Irvittg,  Buck,  40. 

(r)  Rrp.  Oow,  2GlTna  J.  IM. 

(«)  Br  p.  Bommnett,  I  Roae,  ISI:  Mth 
Hardtmtmrgh,  Id.  «M.  And  aoe  ft  F 
JoMpA.  Id.  184:  Krp  Dkkmm.  ld.9& 

(f)  See  l£f  p.  Bla^dm,  1  Glyn  &  J.  19: 
KU  0.  Lord,  2  Roee,  422;  aodaee  ABtbff^ 
Arch.  Bkt  L.  188»  190. 
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defeodtni,  the  Coart  refused  to  allow  the  proceedings  to  be  oap.  xn. 
stijed  without  costs  under  the  above  enactment  (r). 

Stmug  Proceedings  wkere  Defendant  has  obtained  his  Certi-  stajtini  pro- 
jfeato.l— If  the  defendant  obtain  his  certificate  after  action  SJ^J^S^^nd- 
broQght,  and  be  unable  to  plead  it  puis  darrein  continuance^  the  ut  Hm 
Court  will,  upon  motion,  stay  the  proceedings  in  the  action  (ir).  JJJJjJl^itt '* 
The  iffidsTit  in  support  of  such  a  motion  should  state  that  the 
ecrtificate  has  been  duly  inroUed  (y), 

ftrfr.]— By  6  G.  4,  c,  16,  s,  44,  in  every  action  brought  coiu. 
sgtiost  toy  person  for  anything  done  in  pursuance  of  that 
v%  if  there  be  a  verdict  for  the  defendant,  or  if  the  plaintiff 
Wnoimiit,  or  discontinue  his  action  after  appearance,  or  if 
^i^imurrer  judgment  be  given  against  the  plaintiff,  the 
dMtnt  shall  recover  double  costs:  but  see  the  5  <!^  6  Viet,  c, 
ffif Impost,  Pt,  5,cA.dl,  repealing  all  provisions  giving  double 
n^  tnd  giving  a  full  indemnity  against  costs  in  lieu  thereof. 
Hutprorision  does  not  apply  to  the  cases  of  assignees  defend- 
ttU)  or  those  acting  under  their  authority  («). 

See5i^6  Viet,  c.  122,  s.  19, post^  Ft.  5,  ch.  31,  as  to  a  defend- 
^  bdng  entitled  to  costs,  when  the  plaintiff  does  not  recover 
the  amoant  sworn  to  in  his  affidavit  of  debt  filed  against  the 
^dcDda&t  under  this  act. 

TkJudgmetUJ] — Is  the  same  as  in  ordinary  cases.  judgment. 

£>earfiofi,  S^cJ] — As  to  a  ea.  lo.  against  a  bankrupt,  and  his  ExecaUon, 
FiTilece  from  arrest,  see  Vol.  1,  610,637^691.  As  to  a  fi^fa.  *c 
M  VU,  1, 584.  And  as  to  an  elegit^  it  is  dear  that  a  judg- 
iMnt  obtained  even  before  the  bankruptcy  of  a  defendant 
cannot  be  executed  after  it,  upon  lands  in  his  seisin  at  the 
tn&eof  the  bankruptcy  (a).  But  if  he  had  sold  the  lands  pre- 
^iottly  to  his  banKruptcy,  and  after  signing  of  the  judgment, 
tbplaintiff  might  still  extend  them  under  an  degit  (h). 

Fonnerly,  if  the  defendant  had  been  twice  a  bankrupt,  and  uabiiity  of 
^  not  paid  16*.  in  the  pound  under  his  second  commission,  his  JU5*JJ^Su|'* 
<stUe  and  effects  acquired  subsequently  to  such  commission 
mi^  be  taken  in  execution  to  satisfy  a  judgment  obtained 
pwriondv  thereto.  But  by  the  6  G.  4,  e.  16,  *.  127,  if  a 
pQson  who  has  before  been  a  bankrupt,  and  has  obtained  his 
^ftifieate,  or  has  compounded  with  his  creditors,  or  has  been 
Jl^chtr^  by  an  insolvent  act,  be(K>mes  bankrupt,  and  obtains 
^certificate,  unless  his  estate  produce  (after  all  charges)  suf- 
^cieot  to  pay  every  creditor  under  the  commission  \Sb.  in  the 
\9^,  such  certificate  will  only  protect  his  person  (c)  from 
in«t  and  imprisonment ;  but  his  future  estate  ana  effects 
(cittpt  his  tools  of  trade,  and  necessary  household  furniture, 
^^tne  wearing  apparel  of  himself,  his  wife,  and  children)  will 
^hthe  assignees  under  the  commission,  who  will  be  entitled 

tv)  At  T.  JMce$,  4  M.  dc  Scott,  fi68;  DowL  338,  8,  at  Ctermtfkar*  ▼.  Fa^m,  6 

'  i»|.N.C6B:  8  Dowl.  890,  8,  C  Bing.  870}  2  Moo.  &  P.  489,  8.  C.    See 

I2*»>  ▼.  UAtmaime,  8  Domh  6S4:  Kdgt  v.  Pmrker,  8  B. *  C. 007,  m  to  what 

^'Zj'CUmer,  7  Bhiff.  7QD;  5  Moo.  A  case*  are  not  within  the  first  part  of  the 

;'J<^ &  C}  8  O.  4.  e.  16.  u.  181, 186t  44th  section  of  8  0. 4,  c.  16,  as  to  the  Umit- 

**>ltet.cl8S,s.48.  ation  of  actions. 

*^  **'  ▼•  IfAtmmimt,  ntpra.     See  (m)  See  TMd,  936;  1  P.  Wms.  739. 

'*J,"5v  (6)  TIdd,  936. 

0)  ^^^  V.  B1166,  8  B.  fr  Ad.  177;  1  (e)  See  Corew  ▼.  Bdtuard9, 8  DowL  613. 
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Discharge  on 
obtaining  oer< 
tlQcale. 


Part  it.  to  soize  the  Mine  in  like  manner  as  they  mlffht  have  eased 
property  of  which  sndi  bankrupt  was  po^eased  at  the  ieening 
of  the  commission.  It  has  been  held,  that,  as  this  section  protects 
the  p^wm  of  the  bankrupt,  and  Teets  the  pn^ert^  in  the  aooig- 
nees  Yinder  the  commiflsion,  no  action  will  lie  agamat  the  bank- 
rupt for  a  debt  due  prior  to  the  second  (e).  The  bankrupt,  not- 
withstanding this  section,  has  a  right  to  such  future  estate  and 
efl^Dctsaa  acainst  all  the  world  but  hb  aangnees(/).  The 
above  127tn  section  does  not  apply  where  both  bankrupteics 
and  certificates  were  prior  to  the  passing  of  the  statute  (a). 
But  it  does  apply  if  the  second  certificate  was  subsequent  to  the 
2nd  May,  1825,  when  the  act  took  efiect  as  to  eertincates  (A). 

By  the  5  4f  6  Vict.  c.  122,  «.  42,  if  any  bankrupt  who  has 
obtained  a  certificate  of  conformity,  as  mentioned  m  this  act, 
which  hae  been  confirmed,  shall  be  taken  in  execution  or  dk^- 
tained  in  prison  for  any  debt,  claim,  or  demand  provable  under 
the  fiat,  when  judgment  has  been  obtained  before  the  oonfiim- 
ation  of  his  certificate,  it  shaU  be  lawful  for  any  judge  of  tin 
court  wfaiN'ein  jud^ent  has  been  so  obtained,  on  such  bnnk- 
nipt  producing  his  certificate,  to  order  any  officer  who  afaafl 
have  such  bankrupt  in  cnstodr  by  Tirtne  of  such  execution, 
to  discharge  such  bankrupt  witnout  exacting  any  fee,  and  aoeh 
offieer  is  thereby  indemnified  fitr  so  dmag  (t).  In  order  to 
obtain  such  a  discharge,  taie  out  a  summoms  b^ore  ajud^ 
after  that  (if  not  attended  to)  a  second  summons;  and  up<m 
aucing  the  eertifieate^  which  must  ham  been  dufy  imroiled  (  4), 
and  an  e^fidavit  that  the  debt  accrued  be/ore  the  baniruptfy,  tXat 
the  oertilkate  has  been  obtained  trithout  firumd^  and  that  «r  has 
been  dufy  inroUed  (it),  the  jud^  wiU  make  em  order  for  the  de* 
fendan/s  discharge.  The  rule  or  order  should  be  dnwn  np  on 
reading  the  inrolment  (/).  The  bankrupt  will  be  entitled  to  Im 
diachairge  though  the  judgment  was  signed  on  a  eognoeH  (at). 

A  certificate  obtained  by  a  bankrupt  under  an  Iriah  com- 
mission, issued  against  him  under  the  6  <$*  7  FTl  4,  c.  14^  has 
the  same  efieet  vpon  his  liabilities  in  this  country  as  a  certifi- 
cate obtained  by  nim  under  an  English  fiat  of  bankruptcy,  and 
eioe  «er«4(a). 

ottopoinu       Other  Points  as  ^.]— As  to  proeeediags  agaiast  meaabecn  of 
**    *  Parliament  subject  to  the  bankrupt  laws,  see  amtSy  1085  ;  and 

against  traders  subject  to  the  banknq>t  law8,jMef,  1 125.  By  atat. 
3  4Sf  4  ^F*.  4^  c.  42, «.  0^  asUe^  815,  in  the  ease  of  a  joint  <i— ^nd^ 
where  one  of  the  parties  has  become  bankrupt  and  obtained  his 
certifieate,  tiieve  is  no  occasion  to  join  him  in  the  action  aa  a 
defendant. 


Certificate 
under  Irish 
commlttlon. 


(0)  JBite V.  MMm,  1  H.  ftM.aoai    And 
tUbtrtmn  ▼.  Seor9, 3  B.  Jk  A4. 391. 

(/)  See  Htrimt  v.  Sa^er,  S  D.  &  L.  40: 
J>MMT.CMBmb«r»,9M.&W.4ei>:  Ywmg 
y^,  Rmtkwmtkt  9  Ad.  ^E,4S0tMmeln^y, 
Womlt  9  Dowl.  STS. 

Iff^  fiiP^^emifi  T.  Btkhttp  11  A*  8s  K* 
350:  Carmo  v.  Bdwardtt  4  B  Jk  Ad.  351: 
Mr  p.  UMwkif,SUaDL  ^  An.  4M;  A^- 
gek^  ▼.  momlk,  11  A.  fc  B.  388.  b.  And 
iee  the  numemu  OMeedted  io  the  fat 
of  the  above  CMM. 

(A)  BtuJmmim  v.  Bthhtr,  mww:  Ae- 
bmtmm  ▼.  Score,  3  B.  4t  A.  338:  Bktm  ▼. 
Braddidt^  S  Cr.  A  M.  43ftt  Y^mg  ▼. 
Rtufmerth,  8  A.  ft  H.  470:  Brntkr  w, 
MM,  4  N.  C. «»;  3  N.  C  UB. 


itf. 


Vol.1. p.610:  Hbuon  ▼. 
ftP.aH;  4lilM.4ai,&  C: 
M«nin«,lB.AP.^.  Tbeiaeth< 
of  the  0  G.  4,  c.  1S5,  is  ttmilar  to  Kbe 
itow  49nd  Met.  of  3  a  f  Tiet.  c  Ua. 

(i)  aiwryv;  DtdlmMm*, 8 DomJ. aM :  G»- 
bente  v.  IfUncnuwi,  1  V.  &  W.  350. 
(k)  See  Jaevb  ▼.  PkUHpt,  9  Dowl.  716: 
r,aOOTrl.i — 


(MM  Ommid  r.  liSJIIaM*,  3 
tit)  e  A  7  W.  <  a  M,  1. 144< 

TVdwww  ▼.  Oalkm,  1  H 
lis.  <&.  B^  iriiwilU  And 
1  HudMO  a  Brooke,  491.  n. 
land). 
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CHAPTER  Xin. 


JUCnOVB  BT  AXB  ACIAIK8T   niTOTS  OE   LUIT^TICS. 


Ibktxb  and  limaiics  nugr  be  htM  to  bati,  aod  arresled,  in  the    c»af.  mi. 
suae  manner  and  under  ibm  aanie  eiicomstaBoes  as  other  per-  Armt  of. 
soas ;  and  the  eourt  will  not  discharge  them  oat  of  oostody 
<m  accoont  of  their  insanity  (^a)y  even  although  the  fact  of 
their  ioMaity  have  been  ettaJbltthed  by  acommnuonof  lanaey 
pterioiisly  to  the  arrest  (&).    Nor  will  the  court  allow  an 
f— arrtiir  to  be  entered  on  the  bail-piece,  merely  on  account 
of  the  inaanitT  of  the  principal  (c) ;  but  the  bail  must  render 
fam  in  their  diaohazge  (d).    It  would  seem  that  they  may  be 
awsctcd  or  detained  on  a  co.  sa. 

An  idiot  plaintiflP  must  appear  in  person,  and  then  any  one  Proceedings, 
wko  prays  to  be  admitted  as  nis  friend  to  sue  for  him  may  be  al-  Jj^t^i^t, 
lowed  to  do  so  («).   So,  if  defendant,  he  must  appear  in  person,  ■**"* 
sad  any  one  who  can  make  a  better  defence  may  oe  admitted  to 
defend  for  him  (e).    Where  a  plaintiff  had  been  delirious,  and, 
on  apparently  recovering,  he  brought  an  action  against  his 
baakeis  to  recover  money  belonging  to  him  in  their  hands,  the 
Court  would  not  oblige  him  to  give  an  indemnity  to  them,  on 
payment  by  them  to  him  of  we  sum  for  which  the  action 
vas  brought  (/). 

A  lunatic  sues  and  defends  in  the  same  manner  as  other  By  lunatioi. 
persons :  if  of  age,  either  in  person  or  by  attorney  (j^)  ;  if  under 
age,  he  must  sue  by  proehein  amy  or  guardian,  and  defend  by 
guardian,  as  mentioned  anU^  1088, 1092.  Where  the  defendant  dii tringw 
vas  confined  in  a  lunatic  asylum,  and  the  party  employed  to  *<&inst. 
serve  the  digtringas  went  to  we  asylum  on  three  several  occa- 
aitms,  and  saw  the  keeper,  who  refused  to  let  him  see  the  defend- 
ant, for  the  purpose  of  serving  him  with  a  writ,  and  told  him 
that  such  was  the  rule  of  the  establishment,  and  that  if  he  called 
twenty  times  he  would  not  be  permitted  to  see  the  defendant, 
and,  on  the  last  occasion,  such  party  left  a  copy  of  the  dis- 
irmgat  with  the  keeper ;  the  Court  directed  that  an  appear- 
aaoe  ^onld  be  entered  for  the  defendant,  on  production  to 
the  Master  of  an  affidavit  of  notice  to  the  keeper,  of  the  plain- 
tiff's intention  to  enter  an  appearance  for  the  defendant,  and 
that  he  should  proceed  thereon  to  judgment  and  execu- 
tioa  (i).  The  Court  granted  a  distringas  to  compel  an  appear- 
aae^  where,  on  application,  on  two  occasions,  at  the  residence 
of  the  defendant,  who  was  a  lunatic,  the  deponent  was  in- 
armed that  he  could  see  neither  the  defendant  nor  the  keeper ; 

M  Nvtt  T.  Femey,  4  T.  R.  121:  Ktr-  (g)  Beverk^s  etue,  4  Coke,  124:  Hum- 

MST.  N^nrnm.  2  IdL  390.  phrt^t  ▼.  Griffiths,  6  M .  &   W.  89»  per 

«)  Ante,  V4.  1»  p.  641:  Sttd  ▼.  Alan,  Parke,  B. 

2S.  &  P.  JG2.  (h)  Humphrey  v.  QHffitha,  6  M.  Ac  W. 


IT)  Jute,  Vol.  1,  IX  797:  notton  v.  Lord  89.    See  SpUler  v.  Benmm,  12  M.  ft  W. 

Gifawqv.6T.  R.133.  Aid;  \D.  &L.6B0,S.C.:  Dodtonv.fVame, 

Mi  AhU,  Vol.  1,  p.  782.  1  Oowl.,  N.  S.,  848  :   Lambert  v.  Ha^- 

*A  Bewokm'e  out,  4  Co.  124.    See  Co.  tvard,  2  D.  &  U  406:  JwtM  v.  Erant.  8 

Utt.  laS;  sad  ofKe,  Vol.  1.  p.  64.  DowL  425:  Rawem  v.  Mot,  8  Dowl.  412; 

'"  6M.  &  W.  420.  S.C.:  Storfri«v.  Sftj^tedk, 
6  Dowl.  54. 


(/)  Hepe  Y.  Watam,  2  Leg.  Obc  413, 
■r  Pmuen,  J.;  Tidd,  New  Pnct.,  265. 
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Actions  by  and  against  Idiots  or  Lunatics. 


Part  rv. 


Riffht  to  sue 
in  lunatic's 
name. 


Error* 


Ejectment. 


the  deponent,  on  the  last  occasion,  having  explained  the  pur- 
pose 01  his  visit,  and  left  a  copy  of  the  writ  with  the  ser- 
vant (»'). 

The  wife  of  a  lunatic,  who  has  no  committee,  has,  it  seems,  a 
sufficient  implied  authority  to  sue  in  his  name  for  debts  due  to 
him  (k) ;  or  to  apply  for  his  dischai^  under  the  Small 
Debtors  Act  (/)  ;  and  it  seems,  that,  where  no  committee  hare 
been  appointed,  any  person,  the  next  Mend  of  a  lunatic,  may 
bring  an  action  for  him,  or  defend  one. 

As  to  the  limitation  of  a  writ  of  error,  see  atOe^  Vol.  1, 
476. 

As  to  the  service  of  an  ejectment  in  case  of  lunacy,  tee 
ante,  928. 

(0  BonfiM  T.  DareU,  S  D.  ft  L.  4;  13  on  application  bv  the  wife,  ocderad  the 

Law  J.,  N.  S.,  802,  Q.  B.,  S.  C.  money  to  be  pakf  out  to  her,  obaervlBf 

{k\  Rodt  r.  Sted«,  7  Dowl.  28.    The  that  Uieirniie  would  aulBciently  protect 

Court  ordered  the  amount  of  the  debt  to  the  defendant  fhnn   any   future   pio> 

be  paid  into  court,  and  all  proceedings  ceeding. 

suyed  till  further  order;  and  afterwar»,  (/)  Ooir  ▼.  Bowfer,  6  N«t.  St  11.  tli. 


nil 


CHAPTER  XIV. 

iCnORS  AGAINST  JX7STICB8  OF  PEACE,  CONSTABLBS,  BBTBNUE 

OFFICERS,  &C. 

LimiUttion  ofAction.l — Actions  against  justices  of  peace  (a)    Chap,  xi ▼. 
for  inching  done  by  them  in  the  execution  of  their  office  (i),  umitukm  of 
or  agtinst  con&tables,  headborougbs,  or  other  persons  acting  by  Action, 
thdr  orders  or  in  their  aid,  must  be  commenced  within  six  Agatnttju*. 
etfettdar  months  after  the  cause  of  action  has  accrued  (c).  The  {J^'^J**'** 
six  months  are  to  be  reckoned  exclusive  of  the  day  of  commit-       ' 
thg  the  act  {d  ) ;  for  instance,  if  the  imprisonment  or  cause  of 
action  ends  on  the  14th  of  December,  it  is  a  sufficient  com- 
loencement  of  the  action  if  the  writ  issue  on  the   14th  of 
Jane  Ce).     In  case  of  a  continuing  inoprisonment,  a  justice  is 
lisble  to  answer  for  such  part  of  it  suffered  under  his  warrant 
as  was  within  six  calendar  months  before  the  action  com- 
menced (/).     In  case  of  an  action  for  a  distress  for  church- 
rate,  the  three  months  limited  for  bringing  the  action  are  to 


be  reckoned  from  the  time  at  which  the  distress  was  sold  (ff). 

An  action  brought  against  one  of  the  magistrates  of  tne  Agftimtpo. 
police  courts  of  the  metropolis  for  anything  done  in  pursuance  JJjJJJJ*^' 


of  the  10  G.  4,  c.  44,  and  2  4-  3  Vict.  c.  71,  though  withm  the 
ordinary  province  of  a  county  justice  (A J,  must  be  com- 
menced within  three  calendar  months  after  tne  act  committed, 
ind  the  venue  roust  be  laid  in  the  county  of  Middlesex. 

Br  1  <Sf  2  W.  4,  c.  41,  $.  19,  intituled  ^*  An  Act  for  amendlne  spcdai  con- 
the  laws  relative  to  the  appointment  of  special  constables,  and  ^tstiin. 
for  the  better  preservation  of  the  peace,"  all  actions  to  be  com- 
menced against  any  person  for  anything  done  in  pursuance  of 
this  act,  snail  be  commenced  within  sbc  calendar  months  after 
the  fact  committed,  and  not  otherwise  Ike.  (t) 

By  the  3  «5^  4  H^.  4,  c.  53.  s.  107,  any  action  or  suit  against  Agaimt  ofii- 
any  officer  of  the  army,  navy,  marines,  customs,  or  excise,  or  JJJ  Ciuum! 
against  anv  person  acUng  under  the  direction  of  the  commis-  &c  ' 

Boners  of  his  Majesty's  customs,  for  anything  done  in  the  exe- 
cution of  or  by  reason  of  his  office,  must  be  brought  or  com- 
menced within  six  (k)  months  next  after  the  cause  of  action 
ihall  have  arisen  (/),  and  not  afterwards  (m). 

\as  See  fony.  Burn's  J..  S9th  ed.,  tiU.  ig)  ColHfu  ▼.  Ro$e,  A  M.  Ac  W.  194;  7 

"JwKienr  •*  CoosUbki.''  Dowl.  7W,  S.  a 

(^  See  cases  cited  in  note  (n).  ittfhi.  (ft)  See  HnekHne  ▼.  Owe,  3  Q.  B.  997: 

vet  14 G.  S,  e.  44, 1.8.   And  «ee7  di  8  G.  3  O.  Ac  D.  2JU;  12  Law  J.,  N.  S.,  M,  M. 

4.C9LS.75;  7&8G.  4.  c.30,s.41.    See  C..&C 

the  knner  sUtute  and  cases  cited  In  (i)  See  Jmtea  r.  NkMU,  2  O.  ft  L.  425. 

Bwa^  J..   29U&  ed.,    Uts.    "  Justice,"  (*)  See  CW»*  r.JI*Tair«A,  1  BiDg.34r7; 

"CflMtabk."  8  Moore,  265, 8,  C. 

tf)  Omkgr.DareWf^Uocftt,  465.  (0  See  Sairndsr^  ▼.  Sgttfidtrt,  2  East, 

m  ifaf^  T.  Rpie,  9  a  ft  C.  003;  4  M.  254;  Godin  x.  FerrU,  2  H.  BL  J4. 

4 ILSS;  «ife,  130.  (m)  Ser  B  0. 4,  c.  108,  s.  97i  7  &  8  0. 4, 


(/;  JloaMy  t.  Jthruom,  12  EMt,  67.         c.  53,  s.  115;  28  G.  3,  e.  27,  s.  23. 
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Part  iv, 

NoUceof 
action,  &c 
tgainst  jus- 
tices. 


Actions  against  Justices^ 

Notice  of  Action^  Demand  of  Warranty  <5fc.] — ^Before  an  ae 
tion  can  m  commenced  against  a  justice  of  peace  (a)  for  ani 
thing  done  (o)  by  him  in  the  execution  of  nis  daty  {j>)y  tL 
attorney  or  agent  for  the  pMntiff  (^q)  must^  one  calendt 
month  (r)  at  least  previously  to  his  sumg  out  any  writ  agmim 
any  sucn  Justice,  or  causing  nim  to  be  served  wim  proceaa,  d« 
liver  to  hmi  a  notice  in  writing  of  such  intended  writ,  &c,  o 
leave  such  notice  at  his  usual  place  of  abode ;  in  which  notic 
the  cause  of  action  shall  be  clearly  and  explicitly  stated  (ij 
and  the  name  of  such  attorney  or  agent,  and  ms  place  of  abode 
shall  be  indorsed  thereon  {t) ;  and  the  attorney  or  agent  dud 
be  entitled  to  the  fee  of  20^  for  prepariJig  and  serving  sad 
notice,  and  no  more.  And  if  the  plaintiff  &il  to  prove  sod 
notice  at  tiie  trial,  the  justice  shall  recorer  a  verdict  an 
costs  ^«) ;  and  the  plaintiff  shall  not  give  evidence  of  any  eam 
of  action  except  that  mentioned  in  the  notice  (:r^.  It  seen 
that  a  magistrate  is  not  within  the  protection  of^this  daas^ 
unless  he  oenA  fide  believed  that  the  act  complained  of  wn 
done  by  him  in  the  execution  of  hb  duty  as  a  magistrate,  an^ 
had  reasonable  ground  for  such  belief  (jr).  Wheuier  the  m* 
gistrate  acted  bond  fide  b  a  question  for  the  jury,  and  the  plsin^ 
tiff,  if  he  contend  that  the  magistrate  did  not  so  act,  siioqI^ 
demand  at  the  trial  that  the  question  of  bona  fides  be  pot  to 
the  jury  (;;).  Where  the  act  in  question  has  not  been  done  ia 
the  capacity  of  a  justice,  and  cannot  be  referred  to  diat  disne^ 
ter,  notice  is  not  required  (a).  Thus,  it  is  not  reqmiied  in  ib 
action  against  a  justice  for  not  being  duly  qualified  (5).  Aad 
a  party  making  a  wrongful  distress  for  two  causes,  as  to  one  d 
wnich  he  is  entitled  to  notice  of  action,  is  nevertheless  liable 
in  trespass  as  to  the  other  (c).    The  statute  extends  only  to 


(n)  8m  tk«  94  G.  2.  c  44  And  M  to 
who  ia  a  Justice  wkhtn  it,  see  Jonm  v. 
WUiama,  3  B.  ft  C.  7St;  6  D.  &  R.  654, 
&  C:  Mmm  V.  Pitlnmr,  9  B.  &  C  Tit: 
Brigg$  ▼.  £td^,  3  H.  Bl.  114:  Bniintk 
V.  Omtimgtunt  t  WHs.  876;  9  Barn's  J,, 
Ut  "  Juelice,"  29tb  ed.  As  to  ooticeof 
actkm  agminst  mrtxopolitan  police  magis- 
tntes,  see  «  &  3  V  ict  c.  71*  s.  fi& 

(•)  Wrl§ht  ▼.  Hortm,  Holt,  C.  N.  P., 
4BS.  See  Fletcher  r.  Greenwood^  1  Gale, 
34:  Charleaworth  v.  Rudgard,  1  Gale,  4S. 

ip)  What  aces  entitle  a  justioe  to  thia 
notice,  see  3  Bum's  J.,  tit  ''Justlee," 
SSlh  ed.,  aad  cases  theie  colleeted;  Rose 
475:  Beeekm  ▼•  8lde$,  9  a  ft  C.  msh 
Partm  ▼.  FTIflfamu,  3  B.  ft  Aid.  339: 
Wedge  ▼.  Berkeleiti  1  Nev.  ft  P.  085: 
ffaewMtw  V.  Orvw,  3  Q.  B.  907;  SG.  ft 
D.  210.  s.  a 

(«)  A»tonotioeofactioobyaasttonMf 
for  an  lofknt,  see  De  Gondsnte  ▼.  ImeU, 
S  Per.  ft  D.  983L 

(r)  See5ft6Victc.97>s.  4;p(Mf,1115. 
The  sUtute  6  ft  6  W.  4.  c.  50,  s.  100,  (the 
HiffhwaT  Act),  requiring  twenty-oae  day»' 
nonce  or  action  against  Justices  or  others 
for  anTtMng  dooe  under  that  act,  does 
not  iraptteifly  repeal  the  privilege  of  a 
Justice  of  the  peace  to  hare  a  month's 
notice  under  the  atore  acL  (W  ▼.  Aw- 
tefi,  19A.ftB.«fO)« 

(«)  As  to  the  form  of  sodi  notiee,  see 
3  Bum's  J.,  tit.  *«  Juftices,''99th  ed^  and 
cases  there  ooDeeted;  Chit.  Pome.  517. 
It  need  not  state  the  form  d  the  adlcm. 


H  is  soflleieBt  to  alale  th»  eaiae  ef  ic 
Priekett  r.  Grmtrex,  15  Law  J..  N.x 
145,  M.  C.  It  rotMt  specify  the  plset  M 
which  the  aK  roaanlalnwt  at  oumrnL 
(MmrHn  ▼.  Upeher,  3  Q.  B.  S6i>.  It  a 
not  enough  tfiat  it  names  the  day.  (S.C' 
Theomissioa  is  not  euied  toy  thtmen 
trate  pleading  a  tender  of  amends  isw 
sect.  2,  (STC)  See  Jemee  ▼.  yw*.t 
D.  ft  L.  415;  19  M.  ft  W.  sn,  &C: 
Breem  v.  Bradleif,  9  G«  ft  D.  TSBL 

(0  As  to  the  IndonemcBts,  fte.,  mi 
Bum's  J.,  99Chcd.,  tk.  "Justiaek*  Sa 
JiQiVBn  ▼.  LasoMOILft  W.5M;9J>o«U 
N.S.,  599;  19  Law  J.,  N.  &,  M.C.,  4,  wim 
the  notice  wasaigBad  by  thepW^^ttn- 
•elf,  hut  indoned  byfaisattoncy.aDil 
was  held  that  the  notiee  was  snfloeBt.iIe 
taidoiBaDaant  liy  thtaitomey  b■i^f  aias 
atatute  requiiHL 

{mt  94  0.9,a44>s.& 

(«)  Id.  55b 

(y)  Obmi  r.  CWjpsHBw,  10  A.  ft  E.  » 
RMdrf  ▼.  Scott,  9  Scott,  N.  R.,  C31:  Aa^ 
dim  V.  Groves  etun:  l^swa*  t.  WtOtm 
tmd  Bewer,  1  D.  ft  L.  S94.  AM  m 
Wedge  ▼.  Berkebp.  1  Nev.  ft  P.  ML 

(sT  yiniaWliii  T.  O»w0, «»«,  a.  AL 

(«)  J«HMe  T.  Stamdw*.  10  BIih.«I^  4 
Moo.  ft  Scott.  3IS,  a.  C:  JMmb  t. 
FBtmar,  9  B.  ft  C.  ?»:  UmI  r.  Bitf. 
Pealce,  36.  Aad  sea  KdiNr  t.  Bmim, 
9A.  ftE.654. 

(5)  WH^r.Bef1mt.Bok,m, 

M  Lnmmt  t.  fti(aeg,5M.  ft  V.4li; 
7  DowL  469,  S.  C 
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a0tMnioftori((i).  In  tbaoompiitatliQ  of  tiie  calendar  month's  c«a».  xrr, 
Botiee^  both  the  day  of  giring  Uka  naliee  and  the  daj  of  eohig 
oat  the  wzii  are  ta  ba  «Ednded  (e).  The  notiae  naed  not  ba 
aned  bj  the  aMamay  himflelf  (/).  A  tender  of  amends  by 
the  magiatrate,  or  any  other  aet  by  htm,  does  not  waive  tna 
TOtttaaij  of  servine  and  proving  the  notice  (g). 

BftheS^r^  Ir.4y(v5a»#.  1^3,  ^no  writ  diall  be  suad  out  AgateUiai. 
apbaty  nor  a  copy  ^  any  pt^ewM  eervad  upon,  any  offioer  of  XSm!^^. 
tat  acmy,  navy,  marines^  csBtomi^  or  exoiee,  or  against  any  ac 
otMnaeting  under  the  <yiaction  of  the  eommimioDecB  of  htf 
IbJH^a  Cuitoma,  fi>r  any  thing  dane  in  the  execution  of  or 
livmaen  of  hb  office  (A),  until  one  calendar  month  (t^  next 
nr  aotice  in  writing  shall  haire  bean  delivered  ta  hun,  or 
hftat  biff  osDal  place  of  abode,  by  the  attamey  or  agent  for 
irpirty  ygho  intenda  to  ana  out  eoeh  writ  or  prooeae  aa  albn- 
■iiyiB  which  noiiae  ahiil  be  dearly  and  eamlioitly  oontatnad 
fttoaae  of  action  (jy,  the  name  a»d  place  <h  abode  of  the  per- 
aa  mho  la  to  brtn|^  aodi  aetion,  and  the  name  and  place  of 
iMerir)oftheattanieyoragent;  and  that  a  fee  of  20iff.  ahall 
bipaid  for  the  preparing  or  serving  of  every  anoh  notice,  and 
Banoae."  And  hj  tiie  104th  section  of  thia  aet,  it  ia  piovidad, 
*flat  no  plaintiff;  inanyoaae  where  aa  action  shall  be  grounded 
flsaajr  such  aet  done  bv  the  defendant,  riiall  be  permitted  to 
fmhoeany  evidenoe  or  the  oaaaa  of  aneh  aetion,  except  such 
•I  Aafi  be  contained  in  the  notice  to  be  given-  aa  aft>reaaid,  or 
iiQ  leeaive  any  vmBct  against  such  officer  or  person,  unless 
Wflhall  peeve  oa  the  trial  of  saah  aetion  that  such  notice  was 
gra ;  and,  in  defimit  of  such  proo^  the  defendant  in  such  ae- 
tint  shall  reeeive  a  wrdict  and  costs  aa  afbrsaaid  "  (0*  Notice 
<i  aetioa  under  tliia  statute  by  an  infimt  to  an  officer  of  the 
Mtoais  may  ba  ^van  by  his  proekein  wt^,  although  he  may 
lit  bathe  jprtnAeMi  aay  on.  tha  record  (si). 

fiifase  any  aetion  can  be  brou^^t  against  the  constable  or  Agtinttcoo' 
oiher offioer  or  person  for  anytiting  done  in  pursuance  of  the  ^S£?V &» 
7^8  &.  4y  e.29,  or  7  <S^  8  0^.  4^  <;.  30.  notice  in  writing,  and  of  oXc,^- 
the  cause  thereof,  must  be  given  to  tne  defmidant  one  calendar 
Booth  (a)  at  least  before  the  commencement  of  the  action ; 
■ii  the  offiaer,  /fecnay  tender  amends  &o.  (o)    A  party,  to 
otitis  himaeif  to  a  aotiDa  of  aetion  under  these  acts,  must  not 
^j  homAfid^  beHew  that  he  is  aeting  under  them,  but  must 
hife  reasonable  ground  for  such  belief  {p). 

The  \8f2W.  4,  c.  41,  s,  19,  ante,  llll,re€[uire8  that  *'  notice  in  Specui  cod- 
vritiiiff  of  such  cause  of  action  shall  be  given  to  the  defendant  *^^^' 
<^  eufendar  month  {q)  at  the  least  before  the  commencement 
of  Uie  action  •'(r). 


M  Ymmr  ▼.  Higgm,  6  M.  ^  W.  40;  (I)  Set  flS  O.  3.  a  37,  m.  Sft-S?;  7^8 

IM.  ni,  & C.  ovarruliBg  OmM  ▼.  0. 4»  c.  SSL  ••.  114—110;  6  0.  4,  c  lOS. 

ft»C«.3T.ILa93.  n.as,94.    Sm  the  Itarm  of  th«  notiet, 

JB  Mmtim  ▼.  Uiw^w,  1  OowL,  N.  S.,  \m)  D*  OvudMiln  v.  UuHm,  10  A.  *  £• 

^SQ.aaB.a.c.  117. 

, 9^^DmU  V.  mkm.^T.R.  1:  JU»  (n)  See 5  #  6  VIot.  c 97. i.  4,Pte<.  lUi. 


!*^S^1B.4»P.1S7:  Nmtmr.MiMtt,  (o)  7&8G.4,  c.  80,  a.  7A;  7«e«G.4» 

?y^*^  a30,i.41. 

l{a»a*«Vlet.e.04,t.4;FMC»U14.  (p)  See  oNCe,  lilt. 

Ute9.<r),i«pnk  (9)  Seeft&6Viete97.ft.4:F0i<,1114. 

^tvfDbeobMrred^tliettheetatiiie  (rf  See  Jmm*  t.  NidMIt,  2  D.  a  U  4Si: 

^^  <be  rtilMt  of  die  nUntUri  IS  M.  *.  W.  381,  S.  C. 


V*^  of  eMf ,  end  not  of  tali 


Ae&m*  apabut  Jtattett, 

By  the  fi  ^  6  Vkt.  c.  97,  (.  4,  from  and  After  the  10th  of 
~  Aurart,  1B4Z,  in  b11  cases  where  notice  of  action  is  Teqaired, 
sncn  notice  ah&ll  be  given  imt  calendar  tuoHtk  at  least  MfoR 
any  action  thall  be  commenced ;  Mid  mch  notice  of  adioa 
■hall  be  snfficient,  any  act  or  acts  to  the  contraiy  thenof  not- 
withstanding. 

Also,  when  an  action  is  intended  to  be  hranght  agaimt  ■ 
constable  or  other  officer  ((),  or  any  person  acting  by  his  order 
or  in  his  aid,  for  anything  done  h^  him  in  obedience  to  a  war- 
rant under  the  hand  and  seal  of  a  justice  of  peace  (C),  a  demand 
in  writing  of  the  perusal  and  copy  of  snch  warrant,  rigrned  by 
the  party  demanding  the  same,  (or  by  his  attorney)  (>),  most 
be  made,  or  left  at  uie  tunial  place  of  abode  of  bucd  constable 
or  officer  (e),  by  the  plaintiff  or  liis  attorney  or  agent ;  and  if 
the  perusal  {x)  and  copy  of  the  warrant  be  not  grant«d  within 
sis  days  after  being  thus  demanded,  (or  before  the  action  hat 
been  commenced  (j*)),  the  plaintifT  may  bring  his  action  aniut 
the  constable  or  other  officer  alone  ;  bnt  if  such  peruaU  and 
copy  be  granted,  then,  if  the  plaintiff  sue  the  constable,  &&, 
without  making  the  justice  also  a  party,  upon  proof  of  the 
warrant  at  the  trial,  the  jury  shall  give  a  verdict  for  the  de- 
fendant, notwithstanding  any  defect  of  jurisdiction  (r)  in  the 
justice  who  made  the  warrant.  Or  if  the  action  b«  broogU 
jointly  airainA  the  justice  and  such  constable,  &c.,  then,  upon 
proof  of  the  warrant,  the  jury  shall  find  a  verdict  for  such  con- 
stable ;  bnt  if  they  find  a  verdict  also  against  the  justice,  be 
shall  [ay  to  the  plaintiff  as  well  his  costs  in  the  action,  as  also 
fluch  costs  OS  the  pluntifT  may  have  been  obliged  to  pay  to 
the  other  defendant  (a).  It  may  be  as  well  to  mention,  that 
this  relates  to  actions  of  trespass  and  on  the  case  imlv  (£), 
and  not  to  oMustpnt  (c),  replevin  (d),  or  the  like.  U  tM 
constable  do  any  act  not  authorised  by  the  wartsnt,  an  ao- 
tioD  may  be  brought  against  him  for  it  without  making 
any  demand  ^e).  It  seems  that  it  is  of  no  importatice  if  tlw 
demand  require  the  perusal  of  the  wonaat  within  a  lea  tiiM 
than  six  days  (/). 

Peelaration.'ji — The  venue  must  be  laid  in  the  county  in 
which  the  beta  complained  of  were  committed,  in  oil  actions 
of  trespass  or  on  the  cose,  against  justices  of  peace,  mayors  or 


to 

iJiS-Tt.  KUbt,  11*7*  B.  777:  *  P.* 

(tj  s<i.«M»T.ifUr.  iia-ftE-T77i 

»." 

13: 

T.fl1«l--.I>(A«. 

WlMG.  >.  CM.l-S. 

IM  IM» '- MMlf ,  3  c  k  p.  at. 

10  BulLN.P.M. 

En,  Ml,  n.^  AHM.,  1  Su.  4M:  Rail  T. 
yAlrt,   >  M.  ft  Sd.   «M:    I^bBteU   •. 

xj!Sr,:i:s!t%.:Tiffi 

a?  ^^i^^i^S.'^SSt^^ 

■iAim  I  B.  ft  Aid.  tt7i  etn*t  i. 

^jTrs^ij^ftii.  '■  c™uw.,-  KKb 

BlSi  »«  T.  B-*,  »  ScMl,  N.  R,  «  1 

A.:  J-rr  *.  Octant,  i  B.  ft  p.  U.    Swe 

Man.  ft  O.  77^  SL  C,  Thmmniftiil 

h*  form.  Chit.  FDRDl.tia 

•Dl.  UDde  ;  wim^t  l«  tb*  ««>  << 

(D  So  a^lH  T.  DnHv.  4  Hson,  401 

J.H„inHt.riR.  H. 

Bunil  J.,  SSth  ed.,  lit.  ■•  Con.ublr." 

I/I  »Mw  T.  Jtw,  1  M.  ft  W.  1M;  r 

|x)  TIM  ditedul  miy  by  tiU  NDduct 

DowLTW.&c; 
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Itilifi^  of  eities  or  towns  corporate,  headboroughs,  portreeret,  chav.  sir. 

cQDsUbleSy  tithinp^-men,  charchwardens,  &c.,  or  other  persons 

seting  in  their  aid  or  by  their  command  {g)y  and  in  actions 
against  officers  of  the  customs  (A)  or  excise  (t),  or  persons  act- 
ii^in  their  aid,  for  anything  done  in  execution  of  their  respect- 
ire  offices.  And  the  same  in  actions  against  all  other  persons 
boMinff  a  public  employment,  civil  or  military,  in  or  out  of 
this  kingdom,  having  thereby  authority  to  commit  to  safe 
eistody ;  or  if  the  iMt  be  committed  out  of  the  kingdom,  the 
plainttiff  may  lay  the  matter  as  having  been  done  at  Westmin- 
Iter,  or  in  tiie  county  in  which  the  defendant  shall  then  re- 
ade  (Jt).  The  declaration  is  in  form  the  same  as  in  ordinary  sbouU  •pm 
It  must  substantially  correspond  with  the  notice  of  *i^n<>^ 


action,  where  such  notice  has  been  given  and  was  necessary. 

The  venue  in  an  action  against  a  police  magistrate  for  any  Police  mafi 
tiling  done  by  him  in  pursuance  of  the  2  4*  3   Vict.  c.  71,  •''•**^ 
sod  10  &•  4,  c.  44,  must  be  laid  in  the  county  of  Middlesex, 
though  the  act  be  within  the  ordinary  province  of  a  county 
jtstice  (0« 

By  the  M  2  FT.  4,  e.  41,  {<vnte,  1111, 1113),  all  actions  to  be  Sptciai 
eommenced  against  any  person  for  anything  done  in  pursuance  ''***'^ 
of  this  act,  shall  be  laid  and  tried  in  the  county  where  the  fact 
committed  (sect.  19). 


Plea  and  other  Proceedings^  <5f(?.] — By  several  statutes,  in  ac-  Pi«i«od 
tions  against  justices  of  peace,  constables,  &c.,  officers  of  excise  ^^S^^^c 
and  customs,  &c.,  and  all  other  persons  holding  public  employ- 
ments, and  having  authority  to  commit  to  safe  custody,  as 
above  mentioned,  for  anything  done  by  them  in  execution  of 
their  respective  offices,  the  defendants  are  not  bound  to  plead 
aa^  matter  of  justification,  &c.  specially,  but  may  give  it  in 
evidence  under  the  general  issue  (m).  The  words  ''by  statute  '* 
should  be  inserted  in  the  margin  or  the  plea,  otherwise  it  will 
have  only  the  same  effect  as  in  ordinary  cases  (n).  The  de« 
Indant  may  be  compelled  by  judge's  order  to  give  a  particular 
of  the  statute  or  statutes  referred  to  (o).  Where  a  person  is  not 
an  officer  within  the  meaning  of  these  enactments,  though  he 
may  have  supposed  he  was  so,  he  is  not  within  the  protection 
given  by  them  (p). 

Justices  of  peace  (g),  and  officers  of  the  customs  and  ex-  Tcndff  of 

-    X-  .VI"        .       .  _.  .  amends  and 


(r),  and  constables  and  other  officers  and  persons  acting  paym«nt  into 
imder  the  7  4*  3  O.  4,  c,  29,  or  7  <Sf  8  6r.  4,  c.  30  («),  and  some  court, 
other  statutes,  may  tender  amends  before  action  brought,  and 
plttd  such  tender,  together  with  the  general  issue  or  other  plea, 

if)  SlJ.  1,  e.12,  f.  5;  7  &  8  0. 4,  c89.   where  consUblcs  acted  out  of  their  Juria- 
k^;  c  30,  s.  41.    See  Hotton  ▼.  BoUero,    diction. 


»  j^  Cmr.,  5  Bine.  33B.  (»)  R.  T.,  1  Vict.,  ante,  ToL  1,  946. 

(4)  6  O.  4.  c  108.  •.  97;  3  J(  4  W.  4,  (•)  Pott,  Pt.  A,  Ch.  14. 

CO,!.  107.  (P)  Otpktnd  ▼.  Powea,  8  Moore,  400:  1 

|l)  7  A  8  C.  4,  c,  53>  •.  llSw  Bing.  3G9,  <^  C:  Jones  v.  WUHamt,  3  B. 

(*»  4S  G.  3.  e.  85,  a.  &    Andfee6  0.4,  dr  C.  782;  6  D.  &  R.  654,  &  C. 

e.HB.t.S7  (^)  «4  O.  2,  c  44.  tfc  ».  4:  7 *  8  O.  4, 

W  See  Umstmm  ▼.  Qn9e,  3  Q.  B.  907;  c.  29,  i.  75;  7  &  8  O.  4,  c  30,  t.  41.    See 

3&aD.2ia.  S.  C  3  Bum's  J.,  UU  *' Juftioes.** 

(ai)  SI  J.  1,  cl2,S.5:7&8G.4,c29,  (r)  6G.4,C.  106,  M.  95.  96;  7 ft  8 0. 4, 

CiS:  e.  30,  a.  41;  49G.  3,  c.  86.  a.  0;  6  c.53.  n.ll6,117;4  &  5  W.4,  c51,  s.114; 

G.  4,e.  tOS.  a.  97;  7  *  8G.4.  c  53. 1. 115;  3  ft  4  W.  4,  c.  53, 1.105;  8  &  9  Vict.c.  87. 

3a4W.4.e.&3,e.l07.    Seel  Bum's  J.,  («)  7ft  8  G.  4,  c.29*  s.75;  7^  8G.  4, 

titlei  *•  Constable*."  '*  JusUccs,**  99th  ed.  c.  30,  s.  41. 
See  UmMfk  v.  Mhmmp,  Car.  ft  M.  513, 
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Part  iv.    with  the  leave  of  the  Court ;  or,  if  they  haT«  neglected  to 


tmder  amends,  or  the  tender  be  inHnfBcient,  the^r  mar  p^ 
money  into  court  (even  after  issue  joined  and  notice  or  trial 
given  (<))  ;  and  such  prooeedings  axe  thereupon  to  be  had  as  in 
ordinary  cases  (t^).  The  plea  of  payment  into  court  may  be 
in  the  ordinary  wrm^  and  the  defendant  ia  not  bound  to  state 
in  it  the  character  in  which  he  makes  the  payment  (v). 
Proof  of  no-  The  plaintiff  is  bounds  by  the  statutes  above  mentioned,  to 
tice.  prove  at  the  trial  the  service  of  the  notice,  otherwise  the  de- 

fendant shall  be  entitled  to  a  verdict ;  and  he  is  restricted  in 
his  proof  by  this  notice,  in  the  same  manner  as  he  is  b^  a  bHi 
of  particulart  (j;).  No  act  of  the  magisttate  can  waive  the 
necessity  of  proving  the  service  of  me  abov«  notice,  see 
ait^lll4. 

cotts.  Costs,'] — If  the  plaintiff  obtain  a  verdict,  still,  in  aotioos 

For  the  plain-  against  officers  of  the  customs  or   excise,  he  shall  not  be 
^^  entitled  to  costs^  if  the  judge  certify  that  there  was  probaUe 

cause  for  the  seizure,  &c.  (y)  And  by  the  43  6^.  3,  c.  141,  #.1, 
in  all  actions  against  any  justice  of  the  peace,  on  account  of 
any  oonviction  made  by  him  under  any  act  of  Pariiament, 
or  for  an^  act  done  by  him  for  levying  any  penalty,  or 
apprehending  any  party,  or  for  carrying  such  oonviction  into 
enrect,  in  case  such  conviction  shall  have  been  quashed,  the 
plaintiff,  besides  the  value  and  amount  d  the  penalty  levied 
upon  him,  (if  any),  shall  not  recover  any  greater  damagw 
than  twopence,  nor  any  costs,  unleaB  it  be  expressly  alleged^ 
in  the  declaration  in  the  action,  (which  action  shall  be  on  the 
case  only),  that  the  acts  complauied  of  were  done  malicionalv 
and  without  reasonable  or  probable  caoae  (r).  And  by  sect,  z, 
the  plaintiff  ia  not  to  recover  any  penalty  or  damages  or  coats 
whatsoever,  in  case  the  justioe  shall  prove  at  Uie  trial  that 
the  plaintiff  was  guilty  of  the  offence  tor  which  he  was  con- 
victed, and  that  he  has  undergone  no  greater  punishment  than 
was  assigned  by  law  for  such  offence  (a).  This  statute  only 
protects  the  magistrate  where  there  nas  been  a  oonviction 
quashed.  But  an  informal  one  is  enough,  as  where  the  war* 
rant  of  commitment  folsely  recited  an  mfOTmation  by  T.  S., 
which  was,  in  feet,  laid  by  T.  O.  (b)  But  i^  in  actieoB 
against  justices,  constables,  &e.,  Uie  judge  certify  that  the 
injury  was  "wilfully  and  maliciously^'  committed,  it  aaema 
the  plaintiff  shall  receive  such  full  and  reasonable  indemni^, 
as  to  all  costs,  charffes,  and  expenses  incnired  in  or  about  snoi 
action  or  sui^  or  ouier  legal  proceedings,  aa  shall  be  taxed  by 
the  proper  officer  in  that  behalf,  subject  to  review,  as  in  ordi- 
nary cases  («). 


(0  Nettor  Y.  Nmmxmk,  3  B.  a  C.  lA.    t.  llS.  Sm  TimSkm-  ▼.  A^,5  B.  A  AM. 
AndMe  Dtu^nm  r.  Bam»  i  TiunU  33;  S    70:  1 1>.  &  R.  417*  S.  C 


Maah.  356,  S,  C.  (s)  See  Jmm  ▼.  Omr^ma^  II   Ucm  X. 

(u)  SeeCMiMfniT.  Ba«,  «W.  BL  8»:  N.&,  M.  C.,4i;9g.B.0QS,  &  C. 
SMnsw  ▼.  JlMT^.  6  Bep.  134:  CMIfw  ▼.       («)  43G.aL  C.14L  SeeyasO.  4»e.t 

Mmrf^xm,  1  H.  BU  844.  f.  71)  7  &  8  O.  4.  e.  39,  s.  41.    SmA 

(V)  AMon  r.  i^rlMf,  15  Lsw  J..  N.  a,  ▼.  Jwut,  3  a  &  C.  409;  ft  D.  A  R. 

84I.Exch.  &  Ct  Onvv.  CMMon,  16EMt,l3: 

{*)  See  8trtmgm  ▼.  Mmrt^,  6  Etp.  134:  %  v.  BtHmtm,  5  Teaat  84. 
FWMMmT.  DMret,  lCai.^M.  U7:  Je/hif       (»)  JCeMfly  r.JekMm,  It  Eaet,  67* 
•on  ▼.  LoRi.  1  M.  a  M.  444.  (e)  S40.  t,  e.  44,  t.  7.    AadeeeS** 

g)  6  G.  4,  c  106,  •.  99;  7  ^  8  G.  4,  Vkt.c.97»  e.S. 
I,  s.  7A;  c.  30,  ■.  41|  7  A  8  0. 4,  c.  53, 
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The  defend&nty  if  he  have  a  Terdict,  or  if  the  plaintiff  be  cbaf.  sir. 
oonsait  or  discontinae  the  action  against  a  justice  or  constable,  p^dateid- 
&c.,  is  entitled  to  such  full  and  reasonable  indemnity,  as  to  all  «nt 
costs,  charge^  &c^  incurred  in  and  about  the  action,  as  shall 
be  taxed  by  the  proper  officer,  subject  to  review,  as  in  ordinary 
cases  ((/)  ;  and  the  same  in  actions  against  officers  of  customs 
or  exdae  (e),  and  in  actions  against  ouier  persons  holding  pub- 
lic employment,  civil  or  mill tonr,  in  or  out  of  the  kingdom,  and 
having  power  to  commit  to  sale  custody  (/).  Where,  in  an 
action  against  magistrates  for  an  act  done  in  the  performance 
of  their  doty  as  such,  the  plaintiff  obtained  a  rule  of  couit  to 
nmove  the  action  to  a  county  different  from  that  in  which  it 
was  brought,,  he  undertaking  bv  the  rule  to  pay  the  defend- 
aots*  costs  of  the  removal,  tne  aefendants  obtameda  verdict,  it 
was  held  that  the  defendants*  costs  of  the  removal  were  not  to 
be  Rubied,  under  the  7  Jac.  V,  c.  5,  and  21  Jac,  1,  c,  12  (y) ; 
bat  ^us  might  be  otherwise  now,  under  the  5  <5f  6  Vtd.  c.  97, 
&  2;  giving  ftill  indenmity  a^inst  costs.  In  order  to  entitle  a 
JDs^ce  or  officer  to  these  mil  costs  under  these  statutes,  he 
must  obtain  a  certificate  from  the  judge,  at  or  after  the  tnal, 
fhat  the  action  was  brought  afamsi  him  as  such  Justice  or 
efficer,  for  something  done  bv  him  in  the  execution  of  his 
dn^  (A).  And  it  has  been  held,  that  a  certificate  that  the  de* 
laudant  was  churchwarden,  and  acted  by  virtue  of  his  office, 
to  entitle  him  to  double  costs  under  the  statute  7  J»  1,  c.  6, 
riNdfore  the  5  S^G  FicL  c  97, 9.  2),  need  not  be  granted  imme- 
£ately  after  the  trial ;  and  where  the  plaintiff  was  nonsuited, 
ii  was  considered  that  the  jodffe  before  whom  the  cause  was 
tried  might,  after  an  interval  of  four  years,  upon  an  affidavit 
tihat  ^e  defendant  was  within  the  provisions  of  the  statute, 
gnat  a  certificate  to  entitle  him  to  double  costs  (»).  Where  a 
eonstable  iwpointed  under  the  Municipid  Corporation  Act,  6  ^ 
6  IF.  4,  c.  76,  is  sued  for  an  act  done  vol  the  exercise  of  his 

rral  duty  as  a  constable,  and  the  plaintiff  discontinues, 
defendsoit  is  entitled  to  full  costs  under  the  21  J,  1, 
&  12,  #.  5,  and  5  SfQ  Vict.  c.  97,  t.  2,  and  not  merely  to  costs 
as  between  attorney  and  client  under  the  6  Sf  6  ^.  4,  e.  76, 
a- 133  (it). 

As  to  costs  in  actions  against  ms^strates,  &a,  acting  under  iietropou- 
MetropoUtan  PoUce  Acts,  see  10  &.  4^  c.  44^  *.  41  (/)  ;  2  ij^  3  }£',J^.'^ 
Viet,  e.  71,  s*  53»  itntei. 

M  7  J.  1,  c.  5;  fl  J.  I.  e.  IS;  ft  &  5  Orindby  ▼.  BoOHeag,  1  Doug.  307*  306, 

l^te.c97.s.S.  Aad  ■•t7A  SO.  4,  c  SB,  n,;  DtmmUH  ▼.  Mmtku,  i  Str.g?*:  J^hm^ 

W^  7  dK  8  G.  4,  G.  3i^  a.  41:  Bkmdmrd  mmr.  StnUm,  2  B.  &  C.  Stl;  40.  dc  R. 

V.  Bnmble,  3  II.  Ac  Set  131 :  Madte^  ▼.  ]£6,  &  C;  and  tn  Atkhu  v.  Banwta,3 

Gbodfa^  1  DowL  463.    See  1  Bum's  J.,  East.  92:  VFett*  ▼.  O^,  3  DowL  799;  2  C., 

titki"Cofttiabtaw'"«Juatk«.''fl9Ui«l.  U^  k  K,  IM,  8.  at  and  WoMwy,  Skmr- 

M  6  O.  4,  e.  1<K^  it  S7;  7  «  S  G.  4,  c  ifin,  6  Jur.  1196,  Excfa.,  wh«e  a  ▼erfict 

fli;i.nft;  3^4  W.  4,  c.  58,1.  107*   And  was  taken  tulqect  to  a  spaeia]  case. 

arSASVkt.c.9?,  t.S.  iD  Narmoit  ▼.  Dw^iar.  3  V.  dt  J.  903; 

t/)42G.3,  e.8a>.i.(L  See3ae4W.4,  and  sae  PHMMy  r.  Skult,  tupra, 

c.8it.lU7:  5ftt{VkK.&g7,  t.9L  Qt)  UaibtH^  f.  TUtmrton,  1  U.  9tyf. 

fip  Thmmm  ▼.  gawwhii,  1  Ad.  dc  EL  540.  A  suggestion  forauch  costs,  it  seems, 

fla  is  not  neoassary. 

r.  Slad».  7  SeoCt.  484i   7  (0  See  BmfMnmo  r.  Oartv,  ft  Seott. 


CHAPTER  XV. 

ACTIOKS  AOUKSI  CLEBOniElf. 

CLBitaTHEH  are,  as  has  been  already  noticed,  privil^ed  from 


aireBt  while  performing  divine   service,  and  while  going  to 
church  for  that  purpose,  and  retumiag  thence  (a).    The  only 


ptsi  iidtM  When  the  sheriff,  to  s  common  fieri  facias,  retuma  ntiHa 
rMnrMt^  ficno,  and  that  the  defendant  is  a  beneficed  clerk,  not  having 
any  lay  fee  (6),  the  plaintiff  may  sue  ont  a  fieri  facias  dt  iottit 
eccletioftieit,  directed  to  the  bishop  of  the  diocese,  or  to  th< 
archbishop,  (durins  the  vacancy  of  the  bishop's  see),  com- 
manding him  to  make  of  the  ecclesiastical  goods  and  chattels 
belonging  to  the  defendant  within  his  diocese,  the  sam  therein 
mentioned  (c).  It  is  tested  and  returnable,  and  must  be  sealed 
and  indoreed,  in  the  same  manner  as  a  commoji  fieri  faeiat  (d). 
Take  this  writ  to  the  re^trar  of  the  diocese,  who  will  there- 
upon  issue  a  sequeBtration  (e),  f  which  is  in  the  nature  of  a 
warrant),  directed  to  the  cnurch wardens,  reqnirinK  them  t« 
levy  the  debt  of  the  tithes  and  other  profits  of  the  aefiindant'a 
benefice ;  or,  instead  of  directing  it  to  the  churchward eno,  the 
plaintiff,  upon  giving  security  to  the  bishop,  may  have  it  di- 
rected lo  persons  of  his  nomination  (/),  This  sequestration 
must  be  published,  which  is  now  done  by  affixing  a  copy  of 
the  sequestration,  either  in  writing  or  in  print,  or  parUy  in 
writing  and  partly  in  print,  previously  to  the  commencement 
of  divine  service  on  a  Sunday,  on  or  near  to  the  doors  of  all 
the  churches  and  chapels  within  the  parish  or  place  where  tlw 
benefice  is  situated  (y).  As  the  vrrit  does  not  begin  to  operate, 
and  has  priority  only  from  the  time  of  this  pnbUcatian  (A),  it 
should  be  done  without  delay.  It  has  been  accordingly  hdd, 
that  a  sequestration  obtained  by  the  assignees  of  an  msolvent 
incumbent,  operates  only  from  the  time  of  publication,  and  does 
not  entitle  the  assi^ees  to  the  arrears  of  composition  for  tithes 
due  before  publication  (>).  But  the  property  as  agunst  the  de- 
fendant is,  it  seems,  bound  from  the  time  when  the  sequeetntorii 

Mrfna,  Vol.  1,  i^niiSOEd.J.e.S! 

BtDf.  ho;  g  Hdo.  *  P.  119,  S.C.    And    i 
HcB  a.  4,  c  31.  >.  fl. 


niii,  Tldd'i  fonnt,  3S0. 
m,  Ect  Liw,  317;  TUd, 


ArtWB*  agaiiut  Cl'.rgjfmen,  I  lift 

ippointed,  and  the  publication  ii  onlv  Deceauiyia  order  to  give    ciap.it. 
Ktnrilv  igunst  conflicting  rights  (f ).  — 

If  th«  entire  debt  b«  not  levied  m  one  diocese,  the  plain-  Tauonn. 
(iff,  upon  the  return  of  the  writ,  mt-y  have  a  tMatvm  fi.  fa.  (&•"»*•*'• 
hm  tcdftuutidi  into  another  diocese,  for  the  residue  (<);  or 
be  mij-  hale  an  aliat  into  the  tame  diocese. 

Or,  instead  of  tt  fieri  facioM  de  bonis  tecletiettlicit,  the  plaintifl^  SenHMnri 
aiy  ma  out  a  writ  of  lequetlrari  faeiat,  directed,  tested,  Rnd  *""(■!■ 
rclumible,  &c^  as  the  fieri  Jaciat,  commanding  the  bishoii  to 
coler  into  the  rectorv  and  parish  church,  and  to  talce  ana  k- 
ijMa  the  same,  ana  hold  them,  until  of  the  rents,  tithes^  and 
ptGis  thereof,  and  of  the  other  ecclesiastical  goods  of  the  de~ 
tatSuA,  be  have  levied  the  plaintiff's  delit  (n).  It  is  not 
MMttiy,  even  for  the  purpose  of  proving  the  iBSuing  of  this 
*ril,  that  there  should  be  an  award  of  il  on  the  roll  (o).  It  is 
in  tb(  nstore  of  a  levari  faciat ;  the  writ  6rst  above  mentioned 
i)  in  the  nature  of  a^eri  fadat.  A  sequestration  issued  on  a 
ffiedrari/aciiu  is  a  charge  upon  all  the  rents  and  profits,  in- 
i^Diiing  the  glebe  lands  of  the  benefice,  except  the  parsonase- 
Ikidm,  in  which  the  incumbent  is  bound  to  reside,  so  as  to  dis- 
qoilifj-  him  under  the  18  O.  2,  e.  20  { o). 

If,  to  a  special  capiat  uilt^atUMi,  the  sheriff  retnms  bu  in-  jUI«oui> 
qnisilion,  finding  that  the  defendant  had  benefices  but  no  lay  "*^' 
ite,  the  court  will  award  a  writ  of  setjuestration  on  readino;  the 
iniucript  of  the  outlawry  and  inquisition  (  ^)  ;  provided  the 
W£ce  be  specified  in  the  return  (^}. 

Either  of  tnese  writs  is  a  continuing  execution,  that  is,  eon-  inwUnnof 
timitig  until  all  that  has  been  commanded  to  be  levied  ia 
Inied  (r)  •  and  if  the  sequestrstion  issue  before  the  writ  is  re- 
tanisble,  it  is  sufficient,  though  it  be  not  published  till  after- 
*iidi  (().  And  the  plaintiff  is  entitled  to  the  growing  profits 
fnm  time  ia  time,  though  long  after  it  is  returnable,  until  he 
ii  asLiafied  the  sum  indorsttd  on  the  vmt.  If,  however,  it  be 
xtoallj  returned,  the  bishop's  authority  is  determined  (t). 
Tbe  meombent  cannot  be  turned  out  of  the  parsonage-house, 
•■  he  is  bound  to  reside  therein,  notwithstanding  any  seques- 
t'itioD(ii).  A  Kquestration,  as  above  observed,  is  in  the 
nature  of  a  IttarifieioM  at  common  taw,  and  the  party  Beque»- 
taing  hat  neither  ju*  in  rem  vtl  ia  re;  the  legal  estate  of  the 
premises  remaining  in  every  respect  as  before  (*).  The  seques- 
■rator  ia  the  mere  bailiff  or  agent  of  the  bishop,  and  has  no 
nch  interest  in  the  profits  as  will  enable  him  to  muntun 
w  Mtion  at  law  against  a  party  who  wrongfully  receives 
themO-). 


nu>i^  T.  BtrkHr.  S  Do»1.  STft 
«,       w)  RKk  I.  ■n»)*»,  S  A.  *  E 

!.     p.  a  D.  m,  s-  c. 

U)  1  p.  WtM.  M7.  _ 
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PAAT  XT.        The  bishop,  with  reference  to  these  writs,  stands  in  the  same 

situation  precisely  as  the  sheriff  with  reference  to  writs  in  or- 

t^,^^     dinary  cases,  and  may  be  ruled,  and  is  bound  to  obey  the 

orders  of  the  Court,  as  to  their  execution,  &c.,  in  the  same 

manner  as  the  sheriff  {z).    The  defendant  has  no  right  to  hare 

the  writ  returned,  though  he  may  have  a  return  of  the  amount 

of  the  profits  received  by  the  sequestrator  (a).    It  seems,  that 

a  return  merely  setting  out  the  debtor  and  creditor  account  of 

the  sequestrator  b  insufficient,  but  that  it  should  be  verified  {h). 

The  sequestrator  may  be  ordered  to  account  before  the  officers 

Pranature     of  the  Court  (^c).    Where  the  writ  was  returned  to  the  Court 

rtturn.         before  the  plamtiff's  execution  was  satisfied,  the  Court  granted 

a  rule  absolute  in  the  first  instance  for  it  to  be  taken  off  the 

file,  and  sent  back  to  the  bishop,  in  order  that  he  might  take 

the  return  off  the  writ,  and  certify  to  the  Court  what  he  had 

done  under  it  {d), 

Settinff  adde       On  an  application  to  set  aside  the  sequestration  of  a  benefice 

^JJJ^'^      issued  by  the  bialiop,  it  is  perhaps  requisite  that  the  biahop  be 

made  a  party  to  the  rule  (0). 
Eflbctof  the  The  55th  section  of  tiie  1^2  Fief.  e.  110,  enacts,  that  die 
d^^SmZ^^  assignees  of  a  clergyman  shall  not  be  entitled,  as  such,  to  the 
income  of  his  benefice  or  curacy  fi>r  the  purposes  of  that  act, 
but  provides  that  they  may  apply  for  and  obtain  a  sequestn- 
tion  of  the  profits  of  his  benefice  fort  payment  of  his  debts,  and 
that  the  order  for  their  appointment  in  pursuance  of  the  act 
shall  be  a  sufficient  warrant  for  granting  such  sequestration 
without  any  other  proceedings,  and  that  tlie  sequestration 
fliudl  be  issued,  as  it  might  have  been  issued  upon  any  vrrit  of 
levari  faciasy  on  a  judgment  ^inst  the  prisoner.  Under  the 
corresponding  section  in  the  rormer  act,  the  titie  of  the  asng- 
nees  to  a  sequestration  commenced  with  the  order  of  the  adju- 
dieaiiony  and  not  with  the  order  of  cqtpointmenty  as  will  be  the 
case  under  the  present  act.  Under  the  former  act  it  was 
held  (/),  that  a  creditor  who  had  commenced  his  action  after 
the  imprisonment  of  the  insolvent,  and  obtained  judgment,  and 
procured  sequestration  before  adjudication,  was  entitled  to 
jMiority  over  the  assignees,  who  were  considered  to  stand 
merely  as  judgment-creditors  from  the  time  of  adjudication. 
And  this,  substituting  appointment,  fbr  adjudication,  is  still 
the  case ;  so  that  a  creditor  who  takes  care  to  procure  seques- 
tration before  tiie  assu^ees  are  appointed  wiU  secure  the  pay- 
ment of  his  debt,  so  mr  as  the  profits  of  the  benefice  extend, 
to  th»  prejudice  of  the  other  creditors. 
Wftmmt  of  As  to  setting  aside  a  warrant  of  attorney  creating  a  ehaige 
^J^«^       on  an  ecclesiastical  benefice,  see  ante,  800. 


baieaoe. 


(z)  Hart  y.  FUtefu,  1  DowL  484.  (<r)  Oanlm  ▼.  fftOianv.  1  L.  &T.  Ui. 

(•)  See  Amt.  BM^pofLoMlofi.  I  D.  &  (d)  jOienoH  r.  St,  AUt^n,  6  M.  4c  V. 

K.  486:  Bmnttt  ▼.  Apfmlt^,  S  B.  &  C.  IM;  8  Tkml  S8S,  S:  C 

6M);«D.*R.673,  &C  MidseePM/Kpt  (^  BUhep  r.  Hatch,  1  A.  dt  E.  VJh 

y,BerkelM,5  Dowl.  279:  HturUng  v,  HaM,  Jf)  BWtop  ▼.  Batch,  1  A.  &  E.  1^-  S« 

leM.ft  W.4a:  WaUe  ▼.  BUhep,  1  C.,  M.,  &  R.  M7: 

(b)  Ekhim  V.  HopM», 7  Doi^.  148.  JfservT.  AoiwAn*  7  A.  Ar  E.904. 


CUAPTEE  Xn. 


Wh  admitted  to  ne  in  Formd  Pauperu,  amd  m  lehat  <^"*'- " 
Caa^—%nTY  poor  peisoB,  who  may  have  caoae  of  action,  ^boadni 
^ &Te  wiita  according  to  the  nature  of  his  case,  without  Wtotwi 
pqi^fiir  the  sealing  or  writing  the  same  ;  and  th«  juatic«i  ^^^£5* 
nil  urien  hiiB  connKl  and  attomiea,  who,  together  with  the  whuoMi 
dbm  •fthc  cnurt,  ahall  act  grati*  («).    The  party  applying 
mot  iwnr  that  he  is  not  worUi  fiZ.,  excepting  his  weanii^  ap- 
{■nd,  and  the  matter  in  qaestion  in  the  caiue  ifi).  It  is  discre- 
ttnny  witii  the  Conrt  or  chief  justice  to  cTHUt  the  indulgence 
ofningthns  in^^TM^  mn^Mrti.  They  will  not  grant  it  in  any 
natioTii  iction.   And  it  will  not  be  granted  in  a  second  eject- 
■Ot,  where  the  coets  of  a  prior  ejectment  for  the  aajne  catiM 
«i  unpaid  (c). 

R  ia  coimned  to  the  plaintiffs,  and  cannot  be  granted  to  a 
Um^t  in  a  ciTil  action  in  a  court  of  law  (d),    A  person 

Sbe  admitted  to  sne  ■«  formd  patiptri*  Vy  proehem  amy, 
the  application  for  thia  purpose  may  form  the  subject  of 
nciiuitiDn(e). 

i^hm  admitud.2 — The  order  for  admiauon  to  me  in  Jormd  Whn  lA- 
f^fi-iu  may  be  nanted  either  at  the  commencement  of  the  ■^'**^ 
«<iii,  er  at  my  anbeequent  period  of  it  (/),  even  after  Terdict 
ml  a  nilfl  aliBolute  for  a  new  trial  obtained  (j).    But  the 
vdirbH  not  a  retrospecUTe  operation  (A). 

AW  oAmHm/.I— The  party  may  be  admitted,  either  upon  H<niatai 
■Mimt  in  court  fi),  or  fwhicn  is  the  mode  usually  »iopted)  t*d. 

^m  petition  to  tne  chief  jnrtice  orchief  baron  of  the  court  (it\ 
^nUimiMdant  to  the  ej^aabciet  mentioned,  on  plain pi^trlh), 

'riCe  nut  a  petition  alto  on  plain  paper,  and  tigned  bjf  tke 


ut  w  T.  iH>.  1  □.  *  L.  no. 
itoft  w  M.  a'w.  U4i  t  Dow'l,  n,  s.. 
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No  foei,  ftc. 
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patter,  gtatinp  the  cause  of  actiofiy  and  praying  to  he  admitted 
to  sue  informd  pauperis ^  and  that  counsel  and  attorney  {naming 
them)  may  he  assigned  to  him  {k)  ;  and  at  the  foot  of  ity  ok 
counsel  to  subscribe  his  opinion  shortly,  that  the  plcnntiff  has 
good  cause  of  action  ^ir).  Annex  the  affidavit  to  the  petition; 
take  them  to  the  chief  puiie^s  chambers,  and  his  clerk  will  there- 
upon make  out  the  order  (I) ;  if  moved  for  in  court,  annex  the 
affidavit  and  opinion  to  the  brief;  and,  afterwards,  draw  up  the 
rule  with  one  of  the  Masters*  The  rule  is  absolute  in  the  first 
instance  (m).  It  need  not  he  drawn  tip  on  reading  counsePs  cer- 
tificate, as  that  instrument  is  only  for  the  informatiofi  of  the 
Court  (n).  Take  this  rule  or  order  to  the  different  offices  through 
which  you  pass  the  proceedings,  in  order  to  avoid  any  demand  for 
fees;  and  annex  a  cofty  of  it  to  the  declaration,  (or  to  the  next 
proceedings  after  obtaining  the  order,  ifafier  action),  before  ycm 
deliver  or  fUe  it.  There  is  a  rule  in  the  Exchequer  (o)  that  no 
person  shall  be  admitted  in  formd  pauperis,  unless  the  attorney 
to  be  assigned,  or  his  clerk,  attend  a  baron  with  a  petition  for 
his  admission,  and  that  no  counsel  shall  be  assigned,  unless 
such  counsel  only  who  hath  certified  the  cause  of  such  action 
and  petition.  In  one  case,  on  an  application  for  leave  to  sue  m 
fomM  pauperis,  without  obtaining  the  certificate  of  a  barris- 
ter, it  was  stated  that  the  action  intended  to  be  brought 
was  a  second  action ;  that  the  counsel  who  signed  upon  the 
former  occanon  was  out  of  town,  and  that  the  applicant  ap- 
prehended counsel  would  be  unwilling  to  sign  his  certificate : 
the  Court  refused  the  application,  thinking  it  prematurely 
made  (p). 

Effect  of  Admission,"] — The  order  for  admission  extends  onl^ 
to  the  particular  cause  in  which  it  is  granted  (<^) ;  and,  if 
flp*anted  pendente  lite,  it  has,  in  general,  no  retrospective  ef- 
fect (r)  :  therefore,  the  plaintiff  may  be  liable  to  the  costs  up  to 
the  time  of  his  admission  (s). 

After  admission  to  sue  in  formd  pauperis,  the  plaintiff  shall 
be  at  liberty  to  carry  on  all  the  proceedings  without  paying 
fees  to  the  officers  of  the  court,  or  to  his  counsel  or  attorney. 
But,  if  he  afterwards  have  judgment  in  the  action  for  more 
than  5/.,  the  counsel,  attorney,  and  officers  are,  it  seems, 
entitled  to  their  fees,  at  least  to  such  fees  as  shall  be  allowea 
by  the  Master  in  taxing  the  costs  (t)  ;  for,  although  they 
perform  their  several  duties  for  the  pauper  gratuitously,  his 
iKlversaiy  should  not  be  allowed  to  derive  any  advautace  or 
benefit  from  that  circumstance.  A  plaintiff  suing  in  forw^ 
pauperis   is   exempted  from  the  payment  of  interlocutory 

(»)  See  the  form.  Chit  Forms,  5831 

(/)  See  the  form.  Chit.  Forms,  fiS4. 

(m)  Hatt  V.  2m,  8  Seott,  N.  R.,  71^* 
where  the  rule  was  granted  Mndsnfe  Hta, 

in)  Bryami  ▼.  Wagmr,  7  DowL  076. 

(o)  R.  E.,  3  G.  1. 

(p)  Stodtdale  v.  Hanmard,  I  Jur.  355. 

iq)  Lih.Pr.IlMt.  663.  AndseeOOsoiiT. 
JTOorfy,  Herdw.3U. 

(r)  Jvnes  v.  PMrr.  1  M*Clel.  St  Y.  S8i; 
where,  through  the  leches  of  the  defcnd- 
ent.  It  ohtuned  a  retrospective  clftct. 
(See  fitoorf  r.  Lot,  3  WUs.  M). 

(«)  Qmv  r.  TomtiH,  7  M.  Ac  W.  189t  8 


DowL  892.  S.  C  And  see  Dee  m*  ▼. 
Owm»,9  U.St  W.46S;  10  M.  *W. ftU;  S 
DowL,  N.  S.,  4S8,  &  C :  PiJdhar  r.  Astarti. 
2  Dowl..  N.  S..  384. 

(f )  In  Jmmte*  ▼.  HsrrW.  7  C.  A  P.  S87*  1< 
was  ruled  by  WiUiamt,  J.,  ttet  If  ths 
pauper  obtain  a  verdict  for  mote  thsB 
51.  the  ofllecn  should  be  paid  their  coert 
fees,  and  toi  passing  the  reonrd,  Sm.;  bat 
Parke,  B.,  In  Uotigmhehm  r.  I^m»  <4 
DowL  489),  expreiwd  a  doubt  whccbsr 
they  wye  so  entitled,  though  «.  wcrt  re- 
ooveied* 


AeUoM  by  Paupers.  1123 

eqtuiJly  as  of  final  costs  («).  But  a  plaintiff  suing  t n  formd  j^u-   chav.  xn, 

pais,  who  is  denroos  of  amending  his  pleadings,  is  not  entitled  

to  do  80  as  a  matter  of  right  without  payment  of  costs  Qr). 

A  pauper  is  entitled  to  costs  in  all  cases  in  which  other  coftsM 
pkintifis  are  entitled  to  them ;  hut  in  no  case  (except  where  J£j^^ 
lie  omits  to  proceed  to  trial  pursuant  to  notice,  or  an  under- 
taking, as  noticed,  posty  1124)  is  he  obliged  to  pay  costs  incurred 
sfter  his  admission,  to  the  defendant  {y).  And  a  pauper  is  en- 
titled to  his  costs  from  the  commencement  of  the  action,  al- 
though admitted  to  sue  in  that  character  in  the  progress  of  it ; 
and,  therefore,  the  defendant  cannot  stay  proceedings  on  pay- 
ment of  the  debt  only  {z).  The  defendant  is  not  even  entitled 
to  hare  costs  of  issues,  on  which  he  or  his  co-defendant  suc- 
ceedi^  set  off  or  deducted  from  the  plaintiff  *s  costs  (a).  But,  as 
we  bsTs  seen,  a$Ue,  1122,  the  plaintiff  is  liable  to  costs  ante- 
cedent to  his  admission  to  sue  %n  formd  pauperis.  After  a  plea 
of  payment  of  money  into  Court,  in  an  action  of  assumpsit,  the 
plamtiff  obt^ned  an  order  to  sue  tn  formd  pauperis^  a  jud^ 
thereupon  made  an  order  that  the  money  should  remain  m 
Court  to  abide  the  event  of  the  cause,  unless  the  plaintiff  would 
take  it  out  in  full  satisfaction :  the  defendants  having  obtained 
the  verdict,  the  Court  ordered  that  the  money  should  be  paid 
out  to  them  in  satisfaction  of  their  costs  antecedent  to  the  order 
to  sne  in  formd  pauperis  (b). 

It  may  be  adaed,  that,  if  a  pauper  be  admitted  to  defend  a  Cotu  between 
wit  in  Chancery  in  formd  pauperis^  his  solicitor  can   only  SlSt*^  ""* 
recover  of  him  money  actually  paid  out  of  pocket  for  the 
defence  of  the  suit  (c). 

Prooeedinqs  in  the  Cause.l — The  proceedings  in  the  cause  are  Prooeedings 
tile  same  as  m  ordinary  cases. 


In  what  Cases  dispaupered  or  compelled  to  pay  CfostsJ] — Though  JJjJj^L,^ 
an  order  has  been  made  for  admitting  a  party  to  sue  tn  formd  mcSiS^d 
pmq)eriSy  yet,  if  it  appear  that  the  pmintiff  has  no  meritorious  to  i*y  co**^ 
cause  of  action,  or  that  he  has  acted  vexatiously  or  improperly 
in  the  conduct  of  the  suit,  the  Court  will  discharge  the  order, 
though  a  judge's  order  for  that  purpose  must  be  made  a  rule  of 
Court  before  the  Court  will  entertain  a  motion  to  discharge 
ii(d).  Also,  by  23  H.  8,  c.  15,  *.  2,  the  pauper  shall  not  pav 
costs,  but  shall  suffer  such  other  punishment  as  the  Court  shall 
<leem  reasonable.  The  only  punishment,  however,  which  the 
court  ever  inflict,  and  this  only  in  cases  where  the  pauper  has 
heen  guilty  of  very  gross  laches  or  other  misbehaviour  {e)y  is 
to  dispauper  him  ;  and,  when  thus  dispaupered,  he  is  not  liable 


(K)  PKrff  T.  Oetarvff.  10  Bf.  &  W.  fl09;  (el  PMMpt  ▼.  Baker,  1  C.  &  P.  53S. 

S  Dov)..  N.  S.,  3SS.  &  a  (d)  Hawet  ▼.  Johiuon,  1  Y.  &  J.  10. 

(')  Fhntr  r.  Bfonk  <(f  BitgUmd,  %D.Sc  {e)  See  fVinter  r.  Shw,  S  Str.  87S.  963: 

L7SI.  Doe  Leitpbigwea  ▼.  TViuMtf,  6  East,  EM. 

(y)  See  S3  H.  8,  c.  15.  f.  2:  Alee  v.  And  see  Anon,,  9  Salk.  007:  AneeU  v.  Sfo- 

finwn,  1  B.  ft  P.  30:  Bkud  T.  Lee,  3  man.  8  Mod.  344.    It  has  been  said  Uuu  if 

Wih.  M.  a  pauper  be  nonsuit,  he  shall  nay  costs  or 

^  Mflriwi  ▼.  EMMuHek,  7  DowL  543w  be  whipped;  but  thb  punishment  doe* 

O)  iioagatheim  v.  Lane,  4  Dowl.  482,  not  appear  to  have  been  ever  hiflicted. 

>d  Qkt  oHcs  in  the  note:  Fbu  ▼.  tUieine,  (Tidd.  9th  ed.,  98).  And  the  punishment 

4M.»W610t  7  DowL  203,  S.C.  of  whipping   is  now  aboltohed.     (See 

Jt)  Guy  T.  TbrnHn,  7  M.  ft  W.  189;  8  Bum's  /.,  29ih  ed.,  Ul.  "  Whipping)." 
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pakt  !▼.     for  costs  prevkmaiv  XBcmared  ^/).     A  pkmfiff  caamet  be  dii- 

paupered  after  jaagment  ss  in  oase  of  a  Boiisait>  beoMise  tlK 

action  is  then  at  an  end  {g). 
Costs  of  the        Formerly,  in  order  to  make  a  pauper  plaintiff  p^  tbe  costs 
^'*  of  the  day,  for  not  proceeding  to  trial  according  to  notice,  it 

was  neoeasaiy  that  the  Court  should  diqwoper  him.  But 
now,  bv  the  K,  H^  2  ^.  4,  r.  10,  *^  where  a  pso^  omits  to 
proceed  to  trial,  pursuant  to  notice  or  an  undertaking,  lie  m^ 
be  called  upon  by  a  rule  to  shew  cause  why  he  should  not  pay 
costs,  thou^  he  has  not  been  diq>aupered.*'  Since  this  rule, 
the  pauper  may  be  called  upon  to  pay  these  costs,  in  the  same 
manner  as  any  other  person;  and,  in  orderto  excuse  him  frem 
paying  them,  he  must  shew  some  stxong  ground.  He  has  been 
made  to  pay  them,  where  he  withdrew  his  record,  because  he 
was  not  prepared  with  necessary  eridence  (A) ;  and,  in  anotiier 
case,  where  the  record  required  amendment  (t).  So,  he  was 
made  to  jwy  them,  where,  in  consequence  of  a  gross  mistalBe 
in  his  jury  process,  he  could  not  enter  the  record  in  time  with 
the  marBhar(il^. 
CofU  of  prior  The  Court  nave  stayed  proceeding  in  a  second  action  by  a 
*''''^'  pauper,  until  the  costs  of  a  nonsuit  m  a  former  action  f<nr  the 

same  cause  were  paid  (/) ;  though  there  are  instances  in  whidi 
they  ha^«  refused  even  tins  (si). 


(/)  SftMMn  v.4l^)Me,FoTtMc390:  Mom-      (Xr)  JbOgny,  IVpIb,  15  Lew  J.,  H.  &• 
Jbniv.  ftett,  1  Sid.  961;  fr^lt  v.  DutoMi,    1S5,€:.P. 


10M.&W.51S,  parilbifuer,C.B.  (A  Wmtm   ▼.  WVktn,  8  T.  R.  5U. 

(^)  JmMfWT.  ^Nto^SH.ftSelSSS.  See  GoodMCte  ▼.  JCiwo,  TIdd,  98. 

(A)  Taeer  ▼.  VrtnOi^  5  DowL  554.    See  (m)  BriMMn  ▼.  GrMMiOr,  3  Str.  1121: 

also  Oon  v.  Mwphewt  8  DowL  137.  IFinter  ▼.  Stow,  Id.  878.    And  see  B^^Oer 

(i)  Doed.  linW  v.  JSiiioard*,  8  DowL  t.  Jhn^i*.  Id.  891:  Bktod  ▼.  Lee,  %  Wib. 

471.  S*. 
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CHAPTER  XVn. 

nocmmros  aoaikst  TEAPmitg  subject  to  the  baikrupt  laws. 

SmcB  the  abolition  of  arrest  on  mesne  proeess  bj  the  1  Sjf2  c»af.  xtu. 
Fttf.  c  110,  tbe  oommittal  of  an  act  cf  bankmpicy  by  Ijing  in  T^r^tew 
ptiaon  on  anesi  for  twenty-one  days  can  seldoai  occur ;  and,  ap-  ^^'"^^^JjlJS 

CsBtiy  as  a  snbatitate  for  that  mode  of  making  a  debtor  Se&Torb*. 
krepi,  the  8th  section  of  the  act  OMeta,  **  that  if  any  mgle  ^  ^"^ 
asdttor  («),  or  any  two  or  more  owditoit  being  partnen,  f?^  „ 
wboee  debt  shall  amomt  to  100/.  or  npwardi,  or  any  two  ere-  ciio,  ^ 
^itan  whoae  debt  dudl  amonnt  to  150/.  or  upwards,  or  any 
three  or  more  cre^Eton  whoee  debts  riiall  amooiit  to  200/.  or 
^«ard%  of  any  trader  within  the  meanim^  of  the  laws  now  in 
iwce  respecting  bankmpts,  shall  file  an  affidavit  or  affidarits  in 
het  Mi^esty's  courts  of  hankroptiy,  that  such  debt  or  debts  is 


or  are  joatly  doe  to  him  or  tiiem  leqMotiveiy,  and  that  snch 

debtor,  as  he  or  they  Tcrihr  belieTe.  is  sncih  trader  as  aforesaid, 

Hid  shall  canse  hnn  to  oe  serred  nersoiially  with  a  copy  of 

each  affidayit  or  affidavits,  and  wiui  a  notice  in  writing  re- 

ipiring  immediate  payment  of  such  debt  or  debts;  and  if  sndi 

tzsder  shall  not,  witnin  twraty-ooe  (5)  days  after  personal 

Mnriee  of  such  affidavit  or  affidavits  and  notice,  pay  such  debt  or 

itktSy  or  secnre  or  compound  for  the  oame  to  the  satis&ction  of 

■idierediter  or  creditors,  or  enter  into  a  bond  (c^,  in  such  sum 

and  with  soch  two  snffident  sarsties  as  a  commissioner  of  the 

Court  of  Bankruptcy  Aallq^pro^e  of,  to  pi^  snch  sum  or  sums 

as  ahall  be  recovered  in  any  action  or  aetioiis  which  shall  have 

been  broo^^  or  shall  theraafter  be  brought  for  the  recovery  of 

tlie  same,  together  with  such  coats  as  shall  be  given  in  the 

Hme,  or  to  render  hinoself  to  the  cnstody  of  the  gaoler  of  the 

Court  in  which  such  action  riiall  have  been  orma^  be  brought 

aceotding  to  the  practice  of  snch  Court,  or  withm  such  time 

and  is  such  mannar  as  the  said  Court  or  any  judge  there* 

of  tkeJi  direct,  after  judgment  shall  have  been  recovered  in 

aneh  aetioii,  everv  such  trader  shall  be  deemed  to  have  oom- 

ntted  an  awct  of  bankruptcr  on  the  twenty-second  day  of  ser- 

Ticeofsuch  affidavit  or  affidavits  and  notice,  provided  a  fiat  in 

baokraptcy  shall  issue  against  such  trader  within  two  calendar 

DumthB  from  the  filing  of  such  affidavit  or  affidavits,  but  not 

otkerwise."    It  seems  that  this  enactment  is  not  repealed  by 

the  5  (!^  6  Fiet.  c.  122,  presently  noticed  ^d). 

The  ^davit  under  this  enactment  is  to  be  looked  on  as  AffldaTit  for. 

.(■^  Ste  the  fbtm  of  aflldsvlt.  Chit,  partt  Wmda,  4  Dmc  12S;  Kxp,  WkUb^, 

nmt,  OS;  aod  of  notice*  Id.  4  Dmc.  laS;  1  MoiiC.  it  Chit.  671.  &  C. 

01  Unou.  thBt.in  tbeeoroputatkmof  Jknd  wetmnm,  ISO. 

tet  t«aity-am«tey»,thedsTaDwbidi  (e)  Set  the  form.  Chit.  Ponnt,  fiSS. 

l^BotkebMrradls  tobeexchidcdt  but  (<0  He  Chtmt,  It  Law  J.,  N,  &,  33, 

tfec^oiuhM  roc  been  decided.    SeeOib-  C.B. 
«»  T.  UmJutt,  3  Scott,  N.  IL,  419:  Km 
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Part  ly. 


Render  by 
defendanC 


Proceedingt  against  Traders, 

strictly  analogous  to  an  affidavit  to  bold  to  bail,  and  as  a  sub- 
stitute for  it,  and  not  as  a  process  tending  to  a  fiat  (e).  It 
must  be  made  by  the  creditor,  and  the  affidavit  of  any  one  on 
his  behalf  would  not  suffice  (/).  It  seems  that  it  may  be 
made  by  one  of  several  partners  {g) ;  or  by  a  public  officer  of 
a  bankmg  company  (A).  It  need  not  be  intituled  in  any 
Court  (Ji).  It  seems  doubtful  whether  it  is  defective,  if  it 
depose  to  a  debt  greater  than  the  creditor  can  establish  to  be 
due,  and  whether  it  need  state  the  consideration  for  the 
debt(t).  It  may  be  sworn  before  a  Master  Extraordinary  in 
Chancery,  and  filed  in  the  Registrar's  office  of  the  Court  of 
Bankruptcy  {k)» 

The  terms  of  the  condition  in  the  bond,  are  in  the  alternative, 
either  for  the  defendant  to  render  himself,  according  to  the 
practice  of  the  Court,  or  the  terms  of  a  judge's  order,  or  rule  of 
court ;  and  if  the  defendant  does  either,  it  will  suffice.  The 
sureties  cannot,  it  seems,  render  him  (/).  He  is  bound  only  to 
render  upon  a  ca.  sa,  sued  out,  the  same  as  in  the  case  of  a  re- 
cognisance of  bail,  by  analogy  to  which,  this  bond  is  to  a  ^^reat 
extent  construed ;  and  unless  so  sued  out,  there  is  no  forfeiture 
of  the  bond,  either  as  against  the  defendant  or  the  suretie8'(M). 
It  is  sufficient  that  there  be  eight  days  between  the  teste  and 
return  of  the  ca,  sa,  (n).  It  would  also  seem,  that  there  is  no 
forfeiture,  unless  the  ca,  sa.  has  been  returned  nan  est  ineen' 
tus{o)f  though  this  has  not  been  expressly  decided.  In  an 
action  against  the  original  debtor  on  a  bond  given  under  this 
statute,  where  the  declaration  alleged  that  the  defendant  did 
not  render  himself  according  to  the  terms  of  a  judge's  order,  a 
plea,  averring  that  such  order  had  been  obtained  AP/Mirftf  by  the 
plaintiff,  was  held  bad,  and  that  the  proper  course  for  the  de- 
fendant, if  it  had  been  irregularly  obtained,  was  to  apply  to  set 
it  aside  (/?).  Abo,  in  the  same  case,  where  the  declaration  al- 
leged that  a  judge's  order  had  been  made  for  the  render  within 
a  given  time,  which  time  had  been  extended  till  the  fifth  day 
of  term  hy  a  subsequent  judge's  order,  and  that  a  rule  nisi  had 
been  obtained  within  that  period,  calling  on  the  plaintiff  to  shew 
cause  on  a  subsequent  day,  why  the  defendant  and  his  bail 
should  not  have  further  time  to  render,  and  that,  in  the  mean- 
time, proceeding  against  the  defendant  and  his  htal  should  be 
stayed,  a  plea  alleging  that,  upon  that  rule  nisi,  a  rule  absolute 
was  made  on  the  22nd  day  of  term,  directing  a  render  within  a 
given  period,  and  that  a  subsequent  render  was  made  within 
that  time,  was  held  a  good  plea  (0).  It  has  been  held,  that 
the  render  may  be  made  before  judgment,  the  same  as  if  the 


{e)  Rt  HaB,  1  Mont  6c  C.  467,  per  Sir 
0»R»M. 
(/)  See  Rx  p.  Hatt,  3  Dew^  Rep.  405. 
Ur)  Rb  Rhodeg,  4  Deac.  125;  1  Moat.  & 

c.aio,  S.  a 

{h)  Kx  p.  HaO,  tupra, 

(<)  Ex  p.  Brown,  1  Mou.  Ch.  198. 

(Xr)  See  Bt  p,  BaU,  mpra:  Re  Matt, 
mpra.  See  as  to  filing  •  second  affidavit 
on  account  of  some  irregntarity  in  the 
flrstt  Re  Rhodee  eupn:  Re  Roee,  I  Mont. 
AC.  149:  4  Deac.  66,  S. C. 

(/)  The  dictum  of  Lord  Denman,  In 
Ouetm  V. Coatee,  lU  Ad.  &  £.  193,  th«t  they 


can,  is,  it  leems,  overruled:  per 
Serft.,  artfueodo.  In  HttUon  v. 
15  Law  J..  N.  S.,  SB.  C.  P. 

(m)  Hinftm  v.  Aerammn,  Mtpra. 

(n)  Krmer  v.  S^dtvf,  5  Soott,  N.  IL, 
193;  4  M.  &  Gr.  636.  S.  C. 

(o)  See  Skwefc  ata.  GHJfithet  Cra.  Car. 
4SI.  See  Hayword  v.  Bemnett,  3^9  July, 
1846,  C.  P..  In  which  a  plea  of  a  oa.  m. 
issued  and  executed,  and  a  coramitsiat 
on  habeae,  at  pteintMf* s  instance*  was 
hdd  bad  for  some  informalities. 

ip)  HintoH  V.  Aerama»t  tupre. 
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defendtnt  were  at  larae  on  biul  (q)^  but  the  correctneas  of  this  cma».  xrt. 
saems  qaestioiiable  (r;. 

Altbongfay  at  the  time  of  the  giving  of  the  bond,  an  action  has  Action  beftm 
beeo  eommenced  a^nst  the  detODdant,  still  plaintiff  may  bring  SSfd^cn. 
uotiier  aetioa  agamst  him,  and  a  judgment  in  that  action  wiU 
bi  one  within  the  meanine  of  the  bond  (s). 

The  bond  giren  under  Uie  act,  is  not  a  oond  within  the  B  O.  DctaMUnt's 
4,  c  16, «.  62,  56,  and  the  defendant's  bankruptcy  and  certifi-  S?£SEl5i 
ot^  titer  the  commencement  of  the  action  brought  for  the  tnun  bond. 
^  tad  before  judgment  obtained  in  it,  is  no  defence  to  an 
ieCkn  against  him  on  the  bond  (t).    It  is  not  necessary  to 
otke  an  affidavit  of  the  notice  of  the  render  (ti).    If  the 
pbintiff  lodges  a  ea,  ja.  with  the  sheriff  against  the  defendant 
after  render,  it  is  irregular,  and  the  Court  will  set  it  aside  (;r). 
If  the  plaintiff,  by  proviuj^  under  the  fiat,  elect  to  relinquish 
Mtion,  and  the  defendant  is  thus  entitied  to  be  discharged,  if 
<ioljr  rendered,  the  sureties  are  entitled  to  summary  reuef  on 
notion  to  the  Court  in  which  the  action  was  brought  (y). 
Bot  the  Court  will  not,  it  seems,  order  the  bond  to  be  de- 
livered np  to  be  cancelled,  on  an  affidavit  that  the  defendant 
^  rendered  himself  to  gaol  according  to  the  condition  of 

By  the  stat.  5  <V  6  Vict.  e.  122,  «#.  11  to  22,  if  any  creditor  Proeeedino 
of  nj  trader  within  the  meaning  of  the  statutes  relating  to  vtoTcf  in? 
bukkropts,  shall  file  an  affidavit  m  the  Court  of  Bankruptcy 
tliaetn  mentioned,  imd  demand  payment,  and  take  certain 
<^  ttepa,  such  court  may  summon  the  trader,  and  proceed 
tt  therein  mentioned.  See  also  the  7  <i^  8  Fict.  c.  Ill,  «.  7, 
&S  and  the  7  <^  8  Fict.  e.  113.  «.  48,  as  to  trading  and  joint- 
stock  eomDanies.  The  proceedings  under  sect.  11  of  this  act 
iB>7  be  taten  simultaneously  wiUi  an  action  at  law  for  the 
^cofOT  of  the  same  debt ;  and^  though  the  debtor  pays  the 
u^Band  under  pressure  of  the  former  proceedings,  the  Court 
*in  not  stay  the  action  without  payment  of  costs  (a).  The 
^9th  teetion  of  the  act  enacts,  that  in  every  action  brought, 
^'^I'Kin  snch  creditor  is  plaintiff  and  any  such  trader  is  de- 
^'^idant,  and  wherein  the  plaintiff  shall  not  recover  the  amount 
of  the  sum  for  which  he  shall  have  filed  an  affidavit  of  debt 
mtder  the  provisions  of  the  act,  such  defendant  shall  be  en- 
^j^  to  costs  of  suit,  provided  that  it  shall  be  made  appear  to 
^  Conrt,  that  the  plaintiff  had  not  any  reasonable  or  pro- 
°^le  cause  for  making  such  affidavit  of  debt  in  such  amount 
^j^retaid,  &c.  It  seems  doubtful  whether  this  section  ap- 
^  to  a  cause  referred  to  arbitration  (6). 

M  teMMi  T.  QmM»,  10  Ad.  &  E.  19&  (y)  Gelktt  ▼.  Hmoam,  5  Scott  N.  R., 
^*9mm'w,a^dmf,5Seott.fi.1Lfl95.  4M}  4M.  dfc  0.618.  Ai  to  luch  relhi. 
2*  <■>  9mn\l\. T.  BariUfj  9  DowL    qtUshroent  of  the  action,  aee  ante,  1105. 


Jl^vhiM  the  Imid  mm  eoocfitloncd  to  (s)  Ridler  v.Chmftdow,  1  Dowl,  N.  S., 

f'Vftte-f  aooonUnff  fo   the  practioe  S37:  Hkvtoardv.Hs^,  ISLawJ.,  N..S., 

rJi*  Govt,  wlthm  nich  time*  &c.;  the  Q.  B.. ».  But  see  mimm  t.  Firth,  9  Dow). 

2*L7«*  bdne  omitted  by  lototake:  SJ3,  where  Coleridge,  J.,  ordered  a  similar 

iwT!y*%*»  J»  held,  that  a  render  might  bond  to  be  delivered  up  to  be  canodled, 

'""■KMBKcJiitoDCDL  it  appearing  that  it  had  been  satUfled. 

^>»  fm  kmA,  J.,  in   Bbtton  ▼.  And  see  Re  Ferreda^,  4  Jur.  .360.  C  Rev. 

"?■•.  II  U«  J.,  N.  S.,  C.  P.,  56.  («)  CMfMfen ▼.  Hejgarlh,  8  Scott,  N.  R., 


JJ  gfci*  r,Aammam,  eupm,  7t5:  2  Dowl.  8t  L.  «19,  S.  C 

^■■^  V.  jkramam,  ettpra.  (6)  higgitmm  v.  Breatthuret,  I  DowL  6c 

tSfJS^"*  ^*  P"*^'  ^  Dowl.  405,  L.  490,  where  it  was  held,  that  there  was 

i^rSS*  ^'  reasonable  or  probable  caus& 


▼oun. 


1128 


PART  V. 

PROCEEDINGS  INCIDENTAL  AND  CJOIiLATEBil 

TO  THE  ACTIOJT. 


CHAPTER  I. 

VSTB.Y  OF  FB0CB9S  OV  ROLL  TO  SATE  THE  STATUTI  Of 

J.11UTATI0N8. 

Part  v.  The  2  W.  ^  c.  39,  *.  10,  enacts,  "  that  every  writ  of  i 
Statute  2  w.  n^*^'*^  [and  capias  (a)]  may  be  continued  by  <dias  and  fl 
4,  ca9,  •.  10*.  as  the  case  may  require,  if  any  defendant  therein  named  v 
not  have  been  [arrested  thereon,  or]  served  therewith ;  pfori^ 
that  no  first  writ  shall  be  available  to  prevent  the  opmtka< 
any  statute  whereby  the  time  for  the  commenc^noit  of  tl 
action  may  be  limited,  unless  the  defendant  shall  be  [tmrfll 
thereon,  or]  served  therewith,  or  proceediiigs  to  or  towards  ootj 
lawry  shall  be  had  thereupon,  or  unless  auch  writ,  and 
writ  (if  any)  issued  in  continuation  qf  a  preceding  writ^ 
be  returned  non  est  inventus,  and  entered  of  record  inthm 
calendar  month  (b)  next  after  the  expiration  thereof  indd 
the  day  of  such  expiration ;  and  unless  every  writ  issoed 
continuation  of  a  preceding  writ  cAiaU  be  issued  witfiSn  « 
such  calendar  month  after  Uie  expiration  of  the|«eeedii^«^ 
and  shall  contain  a  memorandum  indorsed  thereon,  or  i 
ed  theretOi  specifying  the  dav  of  the  daete  of  the  fint  writ, 
return  (c)  to  be  made,  in  bailable  process,  by  the  Aerifforol 
officer  to  whom  the  writ  shall  be  directM,  or  his  snoceaor  1^ 
office ;  and  in  j>rocess  not  bailable,  by  tlie  plaintiff  or  Im  ^ 
on  It.  tomey  (d)  suing  out  the  same,  as  the  case  may  be.**  The  o- 
actment  is  conmied  in  its  operation  to  caaee  where  itisixiteBirf 
to  save  the  Statute  of  Limitations ;  and.  therrfore,  where,  b»r 
fore  the  I  S^2  Vict,  c.  110,  a  capias  was  issued  i^ainst  two  ^ 
fendants,  one  of  whom  was  arrested  and  put  in  hail  beloic  th« 
expiration  of  tte/bur  months  whi<^  the  writ  had  to  rui^  f^\ 
the  other  defendant  could  not  be  arrested  during  that  peM 

(«)  SiDoe  Ift  Oetober,  MSB,  aMpeuoosl  ▼.  ffMBM»,  €  Scott,  K.  IL.  lUw     .. 

■ctkNMinth«fuperiorcoufft«oriawmiuC  (c)  See  WUhmm  ▼.  PrStaMt.  tuin* 

beoomiiMnoedtoirwritorsuranKRW,  «Mi  M.  S.,  flOOi  10  M.  ft  W.  IH  ^  *^ 

the  exception  maitlaiMd,  oner.  Vol  1,  pp.  t.  SpiUk^,  1  DowL  a  L.l^     _    . 

2, 3.  (tf)  See  PTUMmm  v.  fHSimm,  ff  D»*^ 

(b)  See  M'KUhr  v.  Heme,  5  «eoM.  N.  S.,  SOO. 
N.  R.,  19S;  4  M.  ft  G.  799,  S.  C:  Hmrp^r 
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iKe  pgocfmfims  woe  faolden  to  1>e  regular,  aHhougk  ^le  first  chap.  i. 
mat  had  not^bcm  Mtumed,  nor  any  contiBiMBice  entered,  and 
the  Moond  wnt  wasnot  isBved  witmn  one  ealendarmonth  after 
Ibe  ihit  hmd  expired  (f ).  Wliere  a  writ  of  §mmtmm$  was  aoed 
oat  in  time  to  aavv  #ie  statate,  l>at  waBafterwards  re-sealed  in 
rrniMnuiiiiM  ofvome  alteiation  in  It,  and  was  not  senred  tmtil 
rfher  tiio  «tr  ytmn  had  expired,  the  eetol  hM  tluttfte  renMal- 
ing  did  not  amount  tea  xe-iasinng  of  the  writ  (/).  But  are- 
raed  writ  moat,  at  seems,  be  dated  of  the  day  on  wliieh  it  is 
■  wsVid  (^)«  The  court  win  not  allow  process  to  be  serred  at 
Ibe  home  of  the  agent  of  a  defendant  out  of  the  jurisdiction,  in 
seder  to  aaTe  the  Statute  of  Linitatlotts ;  but  the  pksntiff  must 
pSDceed  aeeeidins;  to  ih»  above  enaotment,  nsoneily,  either  to 
ostlaw  theddendaB^  or  else  to  return  the  first  writ,  and  issue  an 
■AW  within  ene  calendar  montli  aftcrtlieexpirationof  sudi  writ, 
and  ao  tatim  qmutim  until  the  defiendant  is  senred  m  the  usual 
way  (A).  A  diairmffasy  with  a  view  to  outlawry,  may  issue  in 
owitlnnatien  of  writs  of  summon^  iidiret,  fire,  |yreTioasly  sued 
est  to  save  the  Statute  of  Limitatiotts,  lor  this  is  contemplated 
by  tiie  aot^f  )•  But  if  the  plaintiff  issue  a  dUiringm  for  the 
pBpoee  of  outlawiy,  and  act  upon  it,  he  must  regulariy  pro- 
eeed  thereon  te  outlawry-:  hecannot  use  tiiat  writ  as  a  wnt  of 
SKBunona,  for  the  purpose  of  supporting  a  subeeouent  writ, 
carry  on  both  psoceedingB  concurrently ;  n<ot  abandon  the 
,  and  fall  beck  neon  the  other  (it). 
ThB  lOMCtkel  mooe  of  prooeeding,  in  order  to  prerent  the  Practical  di- 
Bpsratioa  of  a  statute  of  Hmitations,  is  as  follows : — Sve  <mt  the  "^ctiom. 
writ  ^mammons  agaimt  M«  dtfendmU  a$  utmal,  within  the  time  ^^^^^^*' 
Umkedfrnr  Mmging  the  wtien.  If  the  defendsnt  has  not  been 
serfed  tteiewith  within  four  calendar  months  from  its  date 
iodoslYe,  ^theie  is  mo  abaohite  necesrity  for  any  attempt  to 
hinn  il)  ),  them  you  mnut,  within  a  eahn^rvimth  after  the 
ei)  4/  the  writj  intimsive  of  the  day  of  such  expirati<my 
am  me  writ  ^noneit  imwrntue**  (n);  andj  within  the  same 
time^^  a  roil  from  the  person  <xppomted  to  deliver  out  the  roUs 
of  the  Ccfmty  or  it  way  he  had  at  any  siationef's,  It^ross  the 
writ  an  this  roily  amd  ako  enter  the  writ  and  return^  with  the 
awardafam  ndias  writ  ofammmons (o).  In  making  the  ingross- 
■eat,  laaioe  a  asaryim  of  am  mch  at  leasts  and  a  space  at  hottomto 
praoemt  tMa  writmy  bemg  rmbied  auty  writing  upon  both  sides^  if 
neeeooary,  Maho  out  a  doeketjMpor  {o).  Tate  the  writy  roily 
amd  dodbet-paper  to  one  ^theJuasterSy  and  docket  the  entryy  and 
hewUlw^aA  the  wriL     Then  carry  in  the  roll  to  the  treasury  of 

iff^  rnamsan  ▼.  Rmm  a  Lemam,  2  C.  &  matdy  brought  beibre  the  Court  ihcmld 
1L4SS;  S  Dom\.  986;  4  Tyr.  B.  SOS,  &C  he  «r  the  Mine  spedcs  with  thst  origin- 
Mmi  ne  Femrm  ▼.  Swatit,  7  M .  &  W.    ally  nied  out  and  eBtcred  od  the  roU,  and 


SOe  9  DomL  7M,  &  C  that  the  oontlmuoMei  ihoold  correipoiid 


(/)  Bimlthnmltt  r.  Lord  Mm^f^rd,  S  C.  wHh  both.  (S«M  ▼.  Bowtr,  S  T.  R.  G6S: 

«1L  «B;  4  Tjt.  R.  rjS,  S.  C  Bwdmon  v.  RaUenbwv,  ft  B.  a  Aid. 402: 

SKaigkt  T.  Wmrrem,  7  DowL  063.  Pas^r.  Neteman,  SB.  &  Crei.489:  P/wm- 

Frttk  w.  L0rd  Ikm^pil,  2  Powl.  SSfj,  m»rr.  Wmdtmnte,4  B.SLCn»,4m. 

&C  (/)  Wmiama  t.  BaberU,  3  Dowl,  512; 

|i}  Ihv  T.  Dtoav.  5  DowL  310{  2  M.  ^  1  Gale.  £6: 1  C,  M.,  &  R. 676:  5  Tyr.  421, 

V.lii,S.C    In  Mr.  TkUfk  work  on  the  S.C/ bat  without  kpcrhme  the  owts  of 


Att,  p.  00.  thoe  it  a  the  writ  would  not,  uader  decumttanoes. 

of  oi^  of  a  dMrM^vw,  ai  a  mode  be  allowed  to  the  plaintUT.   (Id.) 

of  I'liwifw  liy  a  writ  of  rommone.  (m)  The  writ  explna  In  four  caleodar 

^  See  mnwmny.  Winttr^  7DowL304t  months  after  Its  date,  Indasive  of  such 

S  Bias,  in.  C.  279,   &  C    BeliDre  the  date.    See  Vol.  1,  p.  149. 

2  W^4,  e.  9.  n  was  decided,  that  the  f»)  See  form.  Chit  ForiM,  027. 

writ  upon  which  the  defimdant  was  ultl-  (e)  See  fbrm.  Chit.  Forms,  597. 
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Part  v. 

Alias  sum- 
rooni. 


Pluries 
suromoos. 


Service  or 
outlawry. 


Rrtuming 
and  filing  the 
preceding 
writ. 


How  defect- 
ive Issuing  or 
entry  of  coo- 
tinuanoes  to 
be  taken  ad« 
vantage  oH 


Bnify  an  Boll  to  mm 

the  Courty  and  file  the  writ  with  the  Master.    After  Uub,  and 
within  one  calendar  month  after  the  expiration  of  the  first  writ  of 
summons^  inclusive  of  the  day  of  such  expiration^  sue  out  cm  aUae 
writ  of  summons  aaainst  the  defendant^  as  in  ordinary  caees.     It 
need  not  be  tested  on  the  day  the  former  writ  was  retamed  (/>), 
but  it  must  of  course  bear  teste  on  the  day  on  which  it  is  sued 
out.  Indorse  on  or  subscribe  to  this  alias  writ  a  memorandum  «p0- 
cifyingthedayofthe  date  afthefirstwriiand^thereiumtoitCj), 
If  the  defendant  has  not  been  served  ^th  this  o/mm  writ  within 
four  calendar  months  from  its  date  inclusiTe,  then  you  muet^ 
within  a  calendar  month  after  the  expiration  of  the  aUas  wrii, 
inclusive  of  the  day  of  such  expiration^  return  onsueh  writ  **  m<m 
est  inventus;**  and^  within  the  same  time,  enter  on  the  roll  con- 
taining the  entry  of  the  first  writ  this  alias  writ  and  reium 
thereon^  together  wtth  the  award  ofapluries.     Tale  the  draft  &f 
the  entry  to  one  of  the  Masters^  who  will  make  the  entry  on  ike 
roll;  pay  him  for  the  entry.    File  the  writ  with  him,    Afler 
this,  and  within  one  calendar  month  after  the  e^miration  of  the 
alias  writ  of  summons^  inclusive  of  the  day  of  suck  expirO" 
tion,  sue  out  apluries  writof  summons  against  the  defendasU^  as 
in  ordinary  cases.    Indorse  on  or  subscribe  to  this  plmries  writ 
a  memorandum  specifying  the  dof  of  the  date  of  the  first  writ  amd 
of  the  return  to  tt  (jp.  If  the  defendant  has  not  been  served  with 
UiVivluries  writ  within  four  calendar  months  from  its  date  in- 
clusive, then  you  must,  within  a  calendar  month  c^ter  the  expira- 
tion of  Apluries  writ,  inclusive  of  the  day  of  su/A  expwatiom^ 
return  on  such  writ  **non  est  inventus;**  and^  within  ike  saam 
time,  enter  on  the  roll  containing  the  entry  of  the  first  writ  tkis 
pluries  writ  and  return  thereony  together  with  the  award  of  a 
pluries  (r).     Take  the  draft  of  the  entry  to  one  of  the  Mawterty 
who  wiu  make  the  entry  on  theroll;  pay  him  for  the  entrw,     JFUe 
the  pluries  writ  with  the  Master,    After  this,  proceed  by  other 
j}luries  writs  ofsummonSy  and  get  them  issued^  returned^  emdfUod 
in  the  same  manner,  until  the  defendant  has  been  served  tker^ 
withy  or  until  vou  have  obtained  his  appearance  under  a  writ  of 
distringas^  or  nave  outlawed  him.    It  may  be  doubtful,  whether 
the  wnt  issued  in  the  continuation  of  a  preceding  writ  can  be 
properly  issued  until  the  preceding  writ  be  returned  and  filed : 
it  is  submitted  that  it  may;  but,  as  the  point  has  not  been  de- 
cided, it  will  be  safest  to  ^et  the  preceding  writ  returned  and 
filed  in  due  time,  before  issuing  tne  succ^ding  one  (s).     The 
writ  upon  which  the  defendant  is  ultimately  brought  before  the 
Court  must  be  a  continuance  of  the  same  wnt  which  was 
originally  sued  out,  and  entered  on  the  roll,  as  above  men- 
tioned. 

If  the  plaintiff  delivers  an  issue  on  a  plea  of  the  Statute  of 
Limitations,  stating,  in  the  commencement  of  the  issue,  as  asuiJ, 
the  issuing  of  a  writ  of  summons,  the  statement  of  the  time  ^ 
the  issuing  of  such  writ  will,  at  the  trial,  be  taken  as  con- 
clusive evidence  of  it,  and  the  Court  will  not  afterwards  giant 


(p)  NkMmm  ▼.  htmmm,  9  DowL  996.  19S:   WtUm  v.  Ortf,  I  Tidd,  60: 

{q)  See  wmam$  v.  WUHamtt  2  DowL*  emtft  cue,  Comt.  94tf;  Aftwmi  v.  J 

N.  S.,  909:  10  M.  St  W.  174,  478:  Mmar  7  Mod.  5:  Simptm  v.  fteM.  5  M.  Jk  Wl 

V.  ^paU&mg,  1  Dowl.  Sl  L.  678.    See  the  634,  per  Perte,  B.:  and  let  Nwi—  t. 

form.  Chit  Fomu,  ASS.  fiiO.  Wmttr,  7  Dowl.  a04t  b  Bing.  N.  C.  S7S, 

(r)  See  the  form,  Chtt.  Form*,  an.  8,  C,  where  the  quMtkm  wae  wind,  tet 

(«)  See  iing^nf  t.  DmJb^gm,  S  DowL  not  decided. 
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defendant  a  new  trial,  or  otherwise  interfere,  on  the  fpx>und  Chap.  t, 
thai  no  sQch  writ  issued  or  was  retomed,  or  any  continuances 
entered  on  the  roll ;  or,  it  seems,  on  the  ground  that  the  con- 
tioiances  were  improperly  entered  (I).  The  defendant's  course 
i&soch  a  case  would  be,  to  apnly  to  the  Court  or  a  judge  to 
«taaye  theiasue^  or  to  compel  the  plaintiff  to  state,  in  the 
eomaiencement  of  it,  the  writ  with  which  the  defendant  was 
sored.  Perhaps,  an  improper  entry  of  the  continuances  might 
be  taken  advantage  of  by  a  special  plea. 

As  to  when  an  amendment  of  a  writ  of  summons  will  be  Amcsdmcnt. 
aDow^  to  prevent  the  Statute  of  Limitations  barring  the 
dum,  see  VoL  1,  163.  The  Court  may  allow  of  an  amend- 
neDt  of  the  entry  of  continuances  on  the  roll;  and  where  the 
indorsement  on  toe  tUias  and  pluries  was  regular,  with  the  ex- 
ception that  they  did  not  contain  the  date  of  the  return  of  the 
ibit  writ,  the  Court  of  Exchequer  allowed  the  plaintiff  to 
smend,  even  after  the  defendant  had  pleaded  the  Statute  of 
Ltmitations  and  issue  was  loined  {x),  but  the  Court  will  not, 
it  is  apprehended,  allow  the  plaintiff  to  enter  a  writ  on  the 
vqU  after  the  time  limited  for  so  doing. 

The  exp^ise  of  such  of  the  writs  as  are  unnecessarUy  issued  cosuorun- 
wfll  not  be  allowed  to  the  plaintiff  (jf).  Jniu!'^ 

If  a  suit  be  commenced  in  an  inferior  court  in  due  time,  in  an  Actkm 
and  it  be  afterwards  removed  into  one  of  the  superior  courts  ^"'^SSS^^ 
by  habeas  corpus^  &c.,  and  the  plaintiff  declare  tnere  de  novOy  JSurt. 
nd  the  defendant  plesd  the  Statute  of  Limitations,  the  plain- 
tiff may  replpr,  and  shew  the  vlaint  or  commencement  of  the 
nit  in  the  inierior  court,  and  that  will  be  sufficient  to  avoid 
Uie  statute  (z). 

(D  Bncr  ▼.  PMB|pt,  8  Scott.  N.  R.,    C,  M.,  *  E.  STS*  S.  C 
ns;  7  WTa  or.  397,  a  C-  VFMpplB  V.       (s)  TIdd.  Oth  ed.,  87.  ».  It  «m  bt  ol>- 
1 M.  a  W.  432.  ienr«d  that  the  Unlfonnity  of  Prooen 


^  Usmrr.  tfuUimg,  1  DowL Jk  USTil    Act  doM  not  extend  to  any  ouiee  iwnoved 


IOM.aW.470;S  Into  either  of  the  raperiorcourU  by  writ 

De«L,  M.  S^  SOS,  a.  C  :  Tat/hr  ▼.  Ore*  of  ptne,  cerfioreN,  reeerdaH /Ik<m  loqme- 

C»kSB.&  Ad.S57:  andeee  AUffVoL  lam.AateMoorywt.orotherwte.    (2W.4, 

UVX  e.  90.  s.  ]»:  and  lee  Dod  t.  Orantt  6  Ner. 

M  Wm^mt  T.  Rtbmtt,  9  DowL  512}  1  St  H.  JO), 
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CHAPTER  IL 

OUTLA.W]ir« 

Sbct.  1.  Upm  Mum  P»ymm»— 1132  to  1143. 

2.  ZTpm  FinaF Proces9~'lVG  to  l\4l^ 

3.  Bevenal  of  (hUlawry^HAA  to  1148. 


Sect.  1. 
Outlawry  upon  JIthne  Proeeis. 


What,  and  in  what  Cotes  it  lia, 
and  againtt  whom,  1132. 

Contequmcei  qf,  1133. 

WritM  of  Sumnunu  and  Diatrin' 
gas,  1134. 

WriU  qfBxigi  Faeia$  and  Pro- 
clamation, 1136* 


Apptaranee,  Sfc,  1138. 
Judgmant  ofOutlawrgk  1138* 
Gspiat  miagatmm,  ^e,,  1139. 
Special  Gapiaa  litia0[itnn,  8fe,, 

1140. 
Declaration     qfter     Outlmny, 

1142. 


Part  v.         In  what  dues  it  lieSf  and  ogrninH  taAo«i.]^-^atlmwr7,  in  a 

What,  and  in  «^il  8uit,  is  a  punisbment  inflicted  by  law  on  a  paii^  by  piit- 

what  cose*  it   ting  him  ont  of  the  protection  of  it^  for  his  contempt  m  wil- 

^^'  f\my  avoiding  tiie  ezecntion  of  the  procesB  of  the  Qneen's 

Court  (a).    Before  the  2  W.  4,  c.  39,  process  of  outlawry  would 

lie  in  no  case  but  where  a  capias  would  lie ;  and,  therefore, 

where  the  proceeding  was  by  bill,  and  not  by  original,  as  there 

could  be  no  capiat^  so  there  could  be  no  process  of  outlawry, 

as  in  a  bill  of  privilege  by  or  against  an  attorney  (h\    This, 

however,  is  altered  as  far  as  regards  the  process  of  outlawry  by 

that  act,  though  perhaps  the  principle  remains  the  same  (c). 

Wtawe  de-  A  party  cannot  be  properly  outlawed,  if  he  be  abroad  at  the 

^{^^         time  the  exigent  is  awarded ;  for,  if  abroad,Vhe  could  not  take 

cognisance  of  the  process  and  proclamations  against  him,  and 

he  could  not,  therefore,  be  saia  to  be  avoiding  the  process  of 

the  Court ;  nor  could  he  be  regularly  outlawed  in  such  a  case, 

even  though  he  went  abroad  purposely  to  avoid  the  suit  or  his 
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(a)  Com.  Dig.,  tit  Utlagary.B.  (e)  See  CamUg  ▼,  Stamt,   0  DovL 

(6)  Bac.  Abr.,  Outlawry  (A.)  i  1  Leon.    S06t  10  Law  J.,  N.  S.,  C  P.,  57*  S-  C. 
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erediton  (i).  But  although  an  outlawry  in  snch  a  case  i^old    cbap.  il 

be  erroneous,  and  he  a  ground  fbr  reversing  it  as  of  right  on  a 

writ  of  error,  it  would  not  he  an  irregular  outlawry,  so  as  to 
entitle  the  defendant  as  of  right  to  have  it  rereiBed  on  motion 
fox  irregularity  {e).  And  the  outlawry  will,  in  general,  have 
the  eflfect  of  attaining  the  purpose  for  which  it  was  obtained ; 
foTj  in  consequence  of  ^e  cielay  and  expenses  occasioned  to  the 
defendant  by  a  icvcmal  on  writ  of  error,  it  is  not  usual  to  get 
a  nvenal  by  tiiat  oourw ;  and  the  usual  course  is  to  appl  v 
to  the  Court  on  motion  to  set  it  asid^^  and  then  it  will 
only  be  set  aside  on  the  terms  of  his  entering  an  appear- 
ance, Tor,  if  he  be  about  goin^  abroad,  or  be  stOl  abroad,  that 
he  shati  put  in  and  perfect  bail),  if  the  outlawry  be  on  metne 
pnoceas^  and  that  he  shall  pay  the  debt  and  costs,  if  it  be  on 
mud  process ;  and,  generally,  the  defendant  is  ordered  to  pay 
tile  costs  of  the  application. 

Neither  can  the  defendant  be  property  outlawed,  unless  he  when  de- 
be  avoiding  the  execution  of  the  process  of  the  Queen's  Court,  b?^\rtth 
and  unices  the  process  cannot  be  executed  on  him.  Consequent-'  or  the  proocu 
fy,  where  a  ddfendant,  although  abroad,  had' an  agent  (an  at-  executed, 
tomey)  in  this  country,  who  conducted  his  afbirs,  and  that 
Wttsloiown  to  the  plainUff,  who  proceeded  to  outlaw  the  de- 
fendant without  making  any  application  to  the  attorney  to 
appear  to  the  writ,  the  outlawry  was  set  aside,  with  costs  (/)• 
But  the  case  would  be  di£ferent,  if  the  agent  was  such  only  fbr 
a  particular  purpose,  and  not  an  attorney  who  could  undertake 
tb  appear  to  me  writ  ^).  And  an  outlawry  will  not  be  set  amde 
met^ly  on  the  ffitmnd  of  the  defendant  having  constantly  ap- 
peared in  public  during  the  proceedixigs  against  him,  unless, 
periiaps,  he  sweats  he  had  no  notice  or  them  (h)^  or  that  the 
plaintiff  might  easily  hsrve  found  him,  so  as  to  nave  served  him 
with  process,  and  that  is  not  denied  b^  plaintiff  (t  J. 

As  we  have  already  seen,  outlawry  will  lie  only  wnere  tLcapku  Antnet 
would  lie  before  the  2  W.  4,  c.  39  a) ;  consequently,  it  doesr  ''^'*^"  "«• 
not  lie  against  a  peer  or  member  of  Faiiiament  (/).  It  may  be 
adopted  against  men  above  the  a^e  of  twelve  years  (m),  and 
^Sainst  women  of  any  age  ;  in  which  latter  case,  the  defendant 
issaid  to  be  ^  waived,"  not  outlawed  ^n)*  In  an  action  against 
husband  and  wiib,  the  husband  may  oe  outlawed,  and  the  wift 
waived  (o). 

Cim9equence9  of  (haUamf.'] — The  p«ty  outlawed  is  to  be  im-  cooMquenccs 
prisoned  if  he  can  be  found ;  he  fbrieits  to  the  Crown  (/>)  his  ^^ 
penKmalchattdspresenUy,  and  his  real  chattels  and  the  profits 

(tf)  Bryiuk  f.  Wanl^,  5  B.  &  Crai.  314 ;  (1)  See  Jamm  ▼.  JeiOriM,  9  Moore,  589: 

SOowi.  ft  L.  208:  1  MTft  P.  135.  n..  5.  CL:  Bi»coe  v^Ketma^,  2  Wilt.  12;.  Ai  to  the 

Arttr  V.  aMeera,  7  DonH.  wf^  Hurmp  determinKtlon  or  outlawry  by  death,  Ac, 

T.  aumra,  7  DowL  725:  H$m  ▼.  Wvoi,  lee  Tkid,  144. 

4  TaonL  SBl:  Graham  v.  Heitoy,  1  B:  &  (Ac)  Antt,  1132. 

AM.  131:    Vigoa  r.  DfumrmmA,  1  Bh».  (T  GaMi#  v.  Sttt/oart,  9  Dowl.  308;  S 

N.  C.  3Mf  1  SeoU.  2IH,  &  Cs  Uri  v.  M.  dc  Or.  487,  S:  C.    And  see  Vol.  1, 171> 

Chggm,  IVL  tt  W.547;  5  Dowl.  322,  and caies  there dted Inn.  (<!). 

sTg  (m)  Ca  Litt.  128.  a. 

(ct  North  ▼.  C9httNtarr,   BanMt,  319 ;  (n)  Id.  122.  b. 

Omn.  D^.  Uttanry,  C.  (4).  (o|  See  Tidd**  Supplement,  63,  and 

if)  Pifoc*  V.  Dnummoud,  1  Bbw.  N.  C.  casee  and  practice  there  noticed. 

ai^  1  Scott,  284,  &  a  (p)  See  Ae^  r.  Oioke,  1  M'CleL  de  T. 

(«)  HmiHr  ?.  ma^kldt  3  Bfnf.  N.  C.  196:    TUdaU  r.  Bennttt,  1  Jones,   Rep. 

87B.  KxctT.Ir.492:  Afaemev.  ^yndmon,!  Robw 

(ft)  Jaknmm  ▼.  Driver,  1  DowL  127.  ^71 :  Com.  Dig.  Utlagary,  D. 
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Partv.     of  bis  lands  immediately  upon  office  found  (^);  and  be  ii 

capacitated  from  suing  m  his  own  right,  from  seeking  to  enfora 
a  le^  right  of  his  own,  frt>m  serving  on  iurie^  &c^  from  sp- 
pearing  in  court  for  any  other  purpose  than  either  to  Tevmi 
nis  outlawry  (r)  or  to  protect  or  defend  himself  from  boqg 
wrongfully  chai^B^  in  execution  (^},  or  from  an^  other  wTong- 
fill  action  or  proceeding  («),  or  to  obtain  his  discharge  nnda 
the  Insolvent  Debtors  Act  (t)y  or  as  a  witness  {u\  or  to  mi 
or  defend  in  autre  droit  (x),  for  which  purpose  his  compe- 
tency is  not  destroyed.  But,  by  outlawry  in  personal  aietiiHttj 
the  party  does  not  forfeit  any  freehold  lands,  nor  a  rent- 
charge  for  life,  nor  arrears  which  accrue  for  the  rent  dui* 
ing  nis  life  ;  nor  are  copyholds  liable  to  be  seized  ( jr).  Iih 
deed,  in  civU  actions,  outh&wry  at  the  pres^at  day  is  rather  n 
the  nature  of  process  to  compel  the  detendant  to  submit  to  th« 
jurisdiction  of  the  court :  if  outlawed  upon  metne  ^rocem,  ht 
may,  as  we  have  just  seen,  upon  entering  an  appearance,  &&, 
reverse  the  outlawry  as  of  course ;  if  upon  final  process,  be 
may  reverse  the  outlawry  upon  payment  of  the  debt  and  costs. 
The  outlawry,  if  reversed,  aoes  not  put  an  end  to  the  action  ss 
against  a  sole  defendant,  nor  does  it  sever  an  action  originally 
joint :  the  reversal  leaves  the  proceedings  in  the  action  mm  thef 
were,  and  it  is  to  that  action  uie  defendant  appears  ^x). 

We  will  now  proceed  to  notice  how  the  outlawry  is  to  be  ob- 
tained, and  the  subsequent  proceedings  thereon. 

Writ!  of  sum-      W'riti  of  Summons  and  Distringas.'] — ^Formerly,  in  order  to 

roou  and       outlaw  a  defendant  in  a  civil  action,  the  action  must  have  bed 

'""""■^      commenced  by  or^W  mit,  othembe  pr«ce»  «f  ontU<i7 

would  not  lie,  either  upon  mesne  or  final  process  (a).  Bat  now, 

by  the  1  4*  2  Vict.  c.  110,  every  personal  action  must  be  com- 

2W.4.C99,  menced  by  writ  of  summons;  and,  by  the  2  FF.  4,  e.  39,f.5y 

m,  5,6,         «<  upon  the  return  of  non  est  inventus  and  nuUa  bonOj  SBiotDf 

defendant  against  whom  such  writ  of  distringas  as  hereiiibe> 

fore  mentioned  shall  have  issued,  f  whether  such  writ  of  ih- 

tringas  shall  have  issued  against  sucn  defendant  only,  or  sgtiost 

such  defendant  and  any  other  person  or  persons),  it  sluul  bt 

lawful,  until  otherwise  provided  for,  to  proceed  to  ontkw  er 

waive  such  defendant,  by  writof  eH^'^^iciatand  prodsmstioB, 

and  otherwise,  in  such  and  the  same  manner  as  may  now  be  Isw- 

friUy  done  upon  the  return  of  non  est  inventus  to  a  piuriet  writ 

of  capias  ad  respondendum,  issued  after  an  original  writ:  Pio* 

%  lSic3  video  always,  that  every  such  writ  of  exigent  *  prodamation, 

and  other  writ  subsequent  to  the  writ  otdistrwgas,  shall  ^ 

made  returnable  on  a  day  certain  in  term  ;  and  every  focbfiM 

{q)  Adeodt  ▼.  VlOce,  8  Scott,  138;  8  (f)  R.  w.  Jnmttmt  Gwr<,  SNcf.A^ 

Dowl.  86,  &  C.  M3. 

(r)  >IMHi^  ▼.  Bultar.  S  M.  fr  W.  4IS;  (« )  See  Co.  LItt.  &  bw 

6  Dowl.  733,  S.  C.  where  It  ww  heM,  U)  Wa(fir0t  ▼.  JCwiifcai,  Uom,  ^S^ 

thftt  he  cuinot  sue  out  a  habma  corptta  ad  Brook  v.  FMfltot,  Cro.  Ella.  6B4 

«afii(/lic<«iNli»ii  in  order  to  charge  a  plain-  (jf)  Com.  Dig.,   VOmary,  D.  9L  S» 

tiff  in  execution,  against  whom  he  hat  Jfocroe  ▼.  HpnHmmm,  1  Rob.  871. 

obtained  Judgment  «•  in  caie  of  a  non-  (c)  Htwe  v,  Wctd,  4  Taiart.iM:Cwf 

•uit;  although  his  outlawry  was  at  the  ▼.  Abbott,  2  Moore,  87.    Wboe  «">■ 

•uit  of  a  difl&«m  plaintifl*.  defendants,  sec  pott,  1143. 

i«)  aatt  ▼.  Hawkitu,  Rolls  Court,  1830:  (a\  Ovw  v.  BeiU,  1  Lron.  m:m^ 

1  Beavan,  73;  per  Parke,  a.  8  M.  &  W.  tnmdt  ▼.  Owfisr,  1  Stz.473:  titUn.J^* 

412;  Walker  y,  TheUunn,  I  Dowl.,  N.  S^  8  Taunt.  187. 
878* 
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writ  of  exigent  and  proclamation  shall  bear  teHe  on  the  day  of  chap.  ir. 
the  return  of  the  wnt  of  diitringaiy  whether  such  writ  be  re- 
tamed  in  term  or  in  vacation :  and  every  subsequent  writ  of 
exigent  and  proclamation  shall  bear  teMte  on  the  day  of  the  re- 
turn of  the  next  preceding  writ ;  and  no  such  writ  of  distringas 
shall  be  sufficient  for  the  purpose  of  outlawry  or  waiver,  if  the 
same  be  returned  within  less  thtaij^ftsmda^i  after  ihe  delivery 
thereof  to  the  sheriff  or  other  officer  to  whom  the  same  shall  l>e 
directed."  Also,  by  sect.  6  of  the  same  act,  outlawry  or  waiver 
may  be  obtained  on  Jlnal  process  in  an  action  commenced  by 
summons. 

The  course  of  proceeding  to  outlawry  on  mesne  process  is  as  Howfotdoat 
follows: — Prepare  and  sue  out  a  wrH  of  summons,  €U  in  ordinary  ^f^^^^* 
cases,  in  the  memner  pointed  out,  VoL  1, 154.  You  must  after- 
wards obtain  an  order  of  the  Court,  or  of  a  judge,  for  a  writ  of 
distringas  for  the  purpose  ofoutiawiy,  as  directed,  ante.  Vol,  l, 
176/  and  if  leave  to  tssue  it  be  granted,  issue  it  aeeordingfy,  in 
the  form  and  in  the  manner  directed.  Vol,  \,  177.  The  order  for 
it  may  be  obtained  and  the  writ  be  issued  after  the  expiration 
of  the  four  months  from  the  issuing  of  the  summons  {e),  or  up- 
on an  aUas  or  pluries  writ  of  summons  (d).  The  only  differ- 
ence in  the  form  of  the  distringasm  this  caise,  between  that  issued 
for  the  purpose  merely  of  compelling  an  appearance,  is  in  the 
notice  at  the  foot,  which  states,  tha^  in  default  of  defendant's 
appearance,  proceedings  to  outlawry  will  be  taken  against  him. 
A  distringas  to  compel  an  appearance  cannot  be  converted  into 
a  distringas  for  the  purpose  ot  outlawry  (e).  The  order  for  the 
distringas  will  state  to  wnich  sheriff  the  writ  is  tobedirected.  The 
practice  is  to  direct  it  to  the  sheriff  of  the  county  in  which  it  is 
mtended  that  the  ddendant  should  be  outlawed,  and  the  order 
should  be  for  such  a  direction.  In  London,  the  defendant  mav 
be  exacted  every  fortnight ;  in  other  counties  every  month.  It 
is,  therefore,  usual  to  outlaw  defendants  in  London  for  expedi- 
tion sake.  It  was  held,  before  1  5f  2  Fiet.  e.  110,  that  there  was 
no  objection  to  the  old  process  bv  capias  being  issued  into  a 
county  different  from  that  in  which  the  defendant  was  described 
as  being  resident  (/). 

Havmg  thus  issued  the  writ  of  distringas,  take  it  to  the  sheriffs  How  exe- 
oMee,  and  leave  it  there  fifteen  days  ait  least  (or  at  the  latest  on  ^"^ 
the  sixteenth  dag  (g))  btfore  the  return-dag,  and,  at  the  expira- 
tion of  that  time,  get  him  to  return  it  **  non  est  inventus  and  nulla 
bona;**  unless,  indeed,  the  defendant  can  be  met  with  so  as  to 
serve  him  witn  the  writ,  or  his  goods  can  be  distrained  under 
it,  in  which  case  it  should  be,  it  seems,  executed  and  returned 
aeoordingly  (h);  or  the  sheriff  might  be  subject  to  an  action  at 
the  suit  of  tne  defendant  for  a  false  return,  if  he  be  outlawed 
upon  it  (t) ;  but,  as  the  ti-uth  of  the  return  cannot,  in  general, 
be  tried  on  affi<faivits  (j),  perhaps  the  outlawry  cannot  be  set 


CUMd. 


(«)  Ncrmmn  t.  WbOet,  6  Biog.  N.  C.    &  W.  513,  &  C 
>79 ;  7  DowL  904.  S.  C  {g)  Rippon  v.  Datemm,  7  Soott,  14& 


{i)  R0^  ▼.  Jtmdt,  2  M.  a  W.  188|  5        S)  See  t'orro,  Chit.  Forms,  83. 
TkmL3lO,8.ax  Pmre»r.8wmln,7U,^       [h  Sem  Jmkim  v,  BUUtntpk,  A  Bbtg.] 
W.  M3 1  9  DowL  724,  S.  C  IS  Moore,  300,  S.  C:  and  omm.VoU  1,  A87. 


(«)  F«r»  ▼.  GoMMT,  3  BiDff.  N.  C.  fi03;  4       (J)  Ante,  VoL  1,  467 :  but  tee  per  Tb»- 
Sooct,  S«7t  ft  DowL 494,  8,  C  Sal,  C.  J.,  in  Vtnr,  Gowtr,  4  Scott,  07. 

{/}  Mmri*  T.  Dm9ie$f  4  DowL  317;  1  H. 
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Part  v.  aside  simply  upon  the  ground  of  its  &lMty.  li^nnll  be  seen 
that  the  statute,  in  terms,  requires^  return  both  of  mm  mt  w^ 
ventUBhxi<i.miUa  bomij  to  warrant  proceedings  to  outUwrr ;  but^ 
looking  at  the  fdrm  of  the  dutrmgoM  for  oimawiy,  and  uiat.the 
plaintifiF  is  not  warranted  in  entering:  an  appearance  for  the  de« 
lendant  under  it,  it  is  not  dear  but  that  tne  plaintiff  mighty 
irftw  the  emiroiion  of  eight  days. from •  the  retam-day  of  ihm 
di^tringag^  it  the  defendant  has  not  entered'  an  appearance^  pro« 
oeed  to  outlawry,  and  issue  the  writs  of  etngifaeuu  andprocla^ 
mation  for  that  purpose  on  a  partial  return* 

Exigi  UciMM,  WriU^of  Exigi'  Ibeias  amd  ProdamtitUm^  ^.3 — Upen  the 
rehum  to  the  distrm§§»  of^^^mUla  bona  and  nem  est  iuvemhm^* 
l^a^eit'omd  the  writ  toith  one  of  tho-Matterty  who^U  therempom- 
maife  out  and  sign  the  wriit^ofeasigi  fmdai  andptnocUnnatiom, 

The  etfiffi  facias  is  a  iudioial>  writ^  commanding  the  Aeriff  to 
demand.the  defendant  m>mi  county  courtto  county  courts  un- 
til he  be  outlkwed,  if  he-do  not  Bfjmat  in^court  on.-a  day  certain 
in  term,  to  answer  to  the  plaintinin  an  action  on  promises,  or 
as  the form)of action  may  be  (t).  It  isnsual  in  practice,  and.per* 
haps  neeessaiy,  «to  direot  it  to  Uie  sheriff  ta  whom  the  distrmfoe 
was  direetedi  It  ,must^  it  seem% ,  be  tested  on  the  dky  on  which 
iher  distringas  ynm  aotiully  returned,  whetiier  in  term  or  yaea* 
tion{jb);  but  it  is  not  necessary  that  it  should  be  actually  sued 
out  on  thai  day  (I).  It  must,  it  would  seem^  ,be  returnable  in 
the  same  or:  the  following,  terrn^  on  a^  day  certain,  and  must 
hare  fifteendays  at  least  betweenthefMtoandaretum  (m) ;.ftiid, 
if  possible,,  you  should  regulate  the  return-day  so  msi  five 
hustings  in  London,  or  county  courts  elsewfaMe,  may  be  held 
between  the  tefto  and:  return  of  the  writ>  in  order/ 1(»  save  the 
expense  of  an  aUdeatur  exigent ;  for  the  easigent  must  have  such 
a  return  as  Hiat  five  county  courts  may  intervene  between  the 
teste  and  return  (n).  The  12th  secti  of  the2  FF.  4,  ,c;  38,  which 
requires  write  issued  under  that  act  to  bear  date  on  the  day  <m 
whioh  thewi  iSsned,  &o.,  and  to  be  indorsed  with,  the  name  and 
abode  of  me  attorney  or  party  suing  out  Uie  same^  dees  not 
apply  to  a  writ  o(  exigent,  which  is  not  a  writ  issued  waA&t  the 
authority  of  it  (o). 

The  writ  of  prodamestum  recites  the  exigi  fadas,  and  requires 
the  sheriff  to  make  three  proclamations,  in  pursuance  of  stat. 
31  Btt^  e.  Q^.s.  Iv  and  7  Iv.  4  <^  1  Viet^e.  4£,  «.  2  (/»}« 

By  the  firstof  these  8tatute6,itisenaeted,'Hhat  in  every  action 
personal  wherein  any  writ  of  etsigmt  diall-  be  awardea;out  of 
any  court  in  or.  after  the  term  of  Easter  next  oemiiu^,  one  writ 
of  proclamation  shall  be  awarded  and  made  out  of  the  same 
courts  baring  day  of  teste  BJkd  return  as  the  said  writ,  of  ^fnispst 
shall  have,  direoSbed  and  delivu:ed  of  record  to  the  dieriff  of 
the  county  where  the  defimdant  at  the  time  of  the  eaoigtnt  so 
awarded  shall  be  dwelling,  which  writ  of  proclamation  shall 
contain  the  effect  of  the  same  aotton :  and  that  the  sheriff  of 


Writ  of  pro- 
clamation. 


31  Elii.c.3. 


(I)  S«eth*  fo•B^  CSiit.  Fomu,  538,  and 
the  nofen  thara* . 

(k)  Tti»  point,  iKwefvr,  is  daubifiiL 
Sae  Farv  ▼.  fti— r,  4  SaoCt,  287l  Tidd, 
New  Pract.,  93. 

(0  Leteir  ▼.  DavUon,  S  Dowl.  875;  4 
Moa  dc  P.  5S3,  S.  C. 


(M)  SaeSM^  r.  mrigki,  2  URaym. 

775. 

(frt  Com.  IMg.»  Pliaitr,  >  W>  4>; . 

(o)  See  Lnei*  v.  DartmiK  9  Ooari  SJSt 
4  Moo.  a  P.  5S3,  &  C. 

(p)  See  the  fonn.  Chit  Forma,  SSL 
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the  county  unto  whom  any  such  writ  of  prodluiiaiiMi  shall  be  cmafw  n. 
direotod  sball  nuik«:tki«e  pioclftiiMtioiitin'thk  fbrm  follow- 
ii^  and  not  othtc«rit»;.  that  ia  to  aiy,  one  of  th*  fleme  proola« 
mations  in  the  open  connty  court,  and  one  other  of  th»  same 
prodamatiooa  to  be  made  at  the  general  qoarter  seMUms  of  the 
peMe^  in  theee  partawhene  the  j^y  deftodant'ot  the  time  of 
flrffml  awardea  shall  be  dwellings  andone  other  of  the  same 
ptoolamaiione  to  be  made  one  month  at  least  before  the  qyimto 
eiueL  by  rirtue  of  the  said  writ'  of  eamn^  ai  or  near  to  the 
most  naoal  door  of  the  ohwoh  or  <^ia{ief  of  that  town  or  pariah 
where  the  >defendanteiuill  be  dwelling  at  the  time  >of  the  said 
ewjiwi  se  awarded:;  aiid'if  the  defendant  ehall  be  dwelling  ont 
af.aay  pariah^  then'in  snch  piaae  ae  aC^rfeaid  of  the  parish^  in 
the  tame  oooniy^^andnexi'MJetningto  the  plaeeof  the  defeod-- 
aniVdwelllng  ;,and  upena^Snnday,  immeoialely  after  divine 
ssTfiee  and  sevmon^ ifiannr  seraioB  there  be*;  and  if  ne  semen 
there  be,  then  forthwith  after  divine  senriee:  and  tliat  aU 
ontlawriea  had  and  pronenneed  after  tlie  end  of  th*  next  Baster 
term.  And  no  write  ^nioetaaatiottaawavded' and  reinmedao^^ 
cording,  to  the  form  of  thiaetatnte^riuOl  be  utteriyrold  and  of  . 
nene effect;. and  that> the ottcer  in' wheeeottee  sneh' writeof 
mijitfU  and  >  proelamatien-  shall  be  made,  shatt  and  may  take 
sneh  fees  aay  by  the«(alate  made  in  the  sixth  year  of  the  reign 
ofthelatekiDgoffiaaonamaMory^KingHeniyVIIL,  is  limited 
and  appointedln  that  behalf  and  ne  greater  files  in  anywise ;  and 
that  the  sheril^  formakingof  tbeproclamatieBator  neartetbe 
cfanroh  or  cfaapel^door'aa  is<iforcaaid,  shall  hare  twehn&  penoe/' 

By  the  7  Jr.  4iS^  1  Via.  c  4^^  %  it  ie  enaeted, ''  that,  from  7  w.  4  a  i 
andafter  the fiiatday of  J^aonary next, all  proclamatlona  orno-  Jl^gf*^^' 
tieasy  which,  under  or  by  virtne  of  any  lawyer  stattite^  or  by 
onatom  or  otherwiaeu.  Inure  been  hevetofere  made  or  given  in 
chmrchee  or  obajwlaxlQring  or  after  divine  sarvicey  shall  l>e  re-- 
dneed  into  writings  iand<s^Kiea thereof,  ^either'  in  writing  or  in- 
ptint,  or  partly  in  writkig  and  partly  in  print,  shall,  preriooaly 
tcthe  commencement  of  divine  serriee  on  tbe-sevcnral  daya  on 
which  prodamationa  or  nelieea  have  heretofarebeen  made  or 
given  in  the  chnunsh'Or  cha^  of  anjr  pariah  «r  place,  or  at  the 
door  of  any  chnseh  ^^ohapel,  be  affixed  on  or  near  to  the  doors 
of  all  the  chnrdMa^and  coapels  within 'sncfa  parish  or  place; 
and  sa^  notices  when  ae  affixed  shall  be  in  uen  of  ana  as  a 
sabstitntion  for  theseveal  prodtoationa  and  neticea  so  here- 
tofore given  as  aforeaaid,  and  ehall  be  good,  validy  and  eflbctoal 
to  all  intenta  and  pnrpoaes  whataoerer/* 

In  pnrsoance  of  the  first  of  theae  enaotmenta,  the  writ  of  pro«  Fonn,  ^.of 
damation  should  be  directed  to  the  sheriffof  the  coimty  where  "^^^i^ 
the  defMidant  shall  be  actually  dwelling  at  the  time  of  the  ««t- 
yoA  awarded  (^) ;  bnt,  fs/i  oouraey  this  cannet  be  complied  with 
if  the  defendant  is  abroad ;  and  in  practice  it  is  usual  to  direct  it 
to  the  same  sheriff  the  exiaiihcias  and  other  writs  were  direct- 
ed to.  If  directed  to  a  cwerent  sheriff,  it  is  called  a  writ  of 
V<'f^0i^/M^e&lRMal<on**(r).  A  writ  (issued  before  the  stat. 
7  FT.  4  ^  1  Viit.  c.  44^  #.  2)  dbeeting  the  prodamation  to 
Itemade  at  thepnrlsh  church,  has  been  neld  sufficient,  though 
the  31  EUm.  c,  3,  sayB  '^  nearest  church  <»  chiq>el "  («).  It  must 

(9)  31  Elfx.  c  3, 1. 1.  («t  Levi*  v.  DopImm.  3  Dowl.  S73{  1  C, 

(r)  SeeUicfofm,Ohit.Fonw»£a9.        M^&  R^6M»'«^a/41i«o.4c  P.ASS. 


1138  Outlawry  on  Meme  Procea. 

Part  v.     be  tested  and  returnable  the  same  as  the  txigi  facias  {i),    Un- 
'  less  this  writ  be  r^larly  sued  out  and  retomed  (nj  according 

to  the  directions  of  these  statutes,  the  outlawry  will  be  void, 
and  may  be  reversed  («}. 
How  thcM  Take  these  write  to  the  officers  of  the  skerifi  to  whom  th^  art 

^Sd.'^^  Greeted  resoeeUvdy^  and  tfuy  willhe eMctUed.  The  esngifadaM 
is  executed^  by  exacting  Uie  defendant,  or,  in  other  words, 
calling  him  to  appear  to  the  action  at  five  successire  county 
courts,  or,  in  London,  at  fire  succesnTe  hustings,  unless  before 
that  time  the  defendant  appear.  The  writ  must  be  actually  in 
the  sheriff  *s  possession  at  the  time  he  thus  executes  it  (jf).  The 
writ  of  proclamation  is  executed  by  making  three  ^proclamations 
in  the  order  pointed  out  by  the  stat.  of  J5^ir. ;  one  m  the  county 
court,  or  hustingsin  London ;  one  atthesenml  quarter  sessions ; 
and  the  last  of  uiem  one  month  at  least  before  the  <pnnto  esfadms, 
on  a  Sunday,  by  affixing,  previously  to  the  commencement  of 
divine  service,  a  written  or  printed,  or  partly  written  and  partly 
printed,  notice  of  such  proclamation  on  or  near  to  the  doors  of 
all  (z)  the  churches  and  chapels  of  that  town  or  narish  where  the 
defendant,  at  the  time  of  the  exigent  awarded,  was  dwelling; 
or,  if  he  was  then  dwelling  out  of  any  parish,  then  on  or  near  to 
the  doors  of  all  the  churches  and  chapels  of  the  next  adjoining 
parish  in  the  same  county.  It  would  seem,  that  it  is  not  ne- 
cessary to  affix  the  notice  on  dissenting  chapels.  It  appears, 
that,  if  a  church  has  two  principal  doors,  it  is  sufficient  to  affix 
the  notice  upon  one  of  Uiem  (a).  Where  one  month  had  not 
elapsed  between  the  proclamation  at  the  church-door  and  the 
quinto  exactus^  the  Court  reversed  the  outlawry  (6). 
AnoMtur  If  you  find  by  the  sheriff's  return  (c)  to  the  writ  of  engeiU 

txif^x,        ji^^  there  have  not  been  five  county  courts  or  hustings  between 
the  teste  and  return  of  it,  sue  out  with  one  of  the  Masters  another 
writ,  called  an  ^^  allocatur  exigent "  Tc),  and  leave  it  with  the 
sheriff  or  his  deputu,  as  above  directeOy  who  wiU  thereupon  exact 
the  defendant  at  the  next  and  subsequent  county  courts  or  hust^ 
inaSy  so  CIS  to  wuike  the  nunUter  of  county  courts  or  hustings  at 
which  the  defendant  has  been  demanded  upon  loth  writs ,  Jive.   If 
upon  this  writ  the  defendant  be  not  demanded  the  requisite 
number  of  times,  you  may  sue  out  another  writ  of  allocatur 
exigentf  and  have  it  executed  in  the  same  manner. 
Exigent  mutt      The  defendant  must  be  exacted,  or  demanded,  upon  these 
at  fivesuc^     several  writs,  at  five  consecutivccounty  courts  or  hustinffs;  fi>r 
ceaiiveoourts.  if  any  countv  court  or  busting  have  intervened,  the  several  writs 
of  exigent  &c.  idready  executed  are  without  effect,  and  you 
must  sue  out  an  exigi facias  and  writ  of  proclamation  de  nevoid) . 


AnpcArtnce,       Appearance  before  Return  of  Exigi  Facias.'] — At  any  time 
^c*  before  the  return  of  the  exigent,  or  allocatsir  exigent  {e),  the 

(t)  31  Elis.  c  9,  s.  1 :  2  W.  4,  c.  30,  i.  5.  cocstniction  to  be  put  on  the  7  fTiV,  4  41 

(«f)See  fonn  of  letun.  Chit  Fonnt,  rteCe.45,«.S,Jt.  v.  JfAn-Mt,  12  Ad.ft  E. 

533.  779;  4P.dfcD.440t&rM/sv.  ir]|«tt,2D. 

<«)31  EUS.C.  3, 8. 1:  ceeRcr  V.  YmdeB,  dc  L.  Ml:  R.  t.  Juttiee$  of  Wpreetler, 4 

4  T.  R.  BSli  VdM  ▼.  WaUn,  3  D.  ft  R.  N.  ft  P.  44a 

65:  Ra/for  ▼.  Cook,  5  Id.  302:  3  B.  ft  C.  (6)  Taylor  t.  ITaterv,  3  D.  ft  R.  575;  8 

529,  8.  a  B.  ft  C.  353,5.  a 

iw)  Voltt  T.  Wattn,  3  D.  ft  R.  55.  (e)  See  the  form.  Chit  Forms.  531. 

(ft)  SeeR.v.H^<|ip,4Q.  B.141;  11  Law  (4)  SeUon.   285:   ace   Stowd  v.  Lttd 


J.,  N.  8.,  64,  Q.  a,  &  C:  /t  v.  Ro^dt,  8    Zomh,  I  Plowd.371:  WMtwiek  r.  Hoeen- 
Jur.  1U96.  tfen,  3  Lev.  24& 

(a;  K.  V.  R/oi^9,tmpfm:  we  9ho,MM  to  the       («)!.«.  tbe^MMetMelv*. 


JndgmaU  of,r--Capia$  Utlagatm^  ^e,  1190 

defendant  mojf  ent^r  an  i^wearance  trith  the  eUrt  appointed  6jf  Cuat.u, 
the  MaeUrfor  cuUaioriei  (f)^  who  will  thereupon  make  outaeU' 
pereedeae;  or  you  nugt  fnaie  out  a  iupereedeae  yifureel/ upon  pet' 
ting  a  note  of  partiemarM  of  the  exigent  from  the  eleri,  and  get  the 
Master  to  sign  it.  Leave  U  at  the  sheriff* s^  or  his  deputy  s^  office 
before  the  return  of  the  exigent  {g\  and  he  will  theremfon  cease 
to  execute  the  latterunit,andmiuteareturntoit<»ccordingfy(h). 

Betum  to  Exigi  Facias  and  Judament  of  Outlawry, "y^lt  the  Thtjudf- 
defendant  do  not  appear  before  the  return  of  the  exigent^  as  S^f'^^ 
above  mentioned,  then,  after  being  exacted  five  times,  and 


itT  as  to  tmie, 

place,  &c,  together  with  the  judgment  of  outlawry,  \y  the 
coroner,  or  in  London  by  the  recover  (t).  The  wnt  of  pro* 
clamation  must  also  be  returned  (  j).  jFile  the  writ  ofproeUh 
motion  and  return  with  the  proper  clerk  at  the  Masters  Office, 
and  take  the  writ  of  exigent  ana  return  to  him,  and  he  will  make 
CMt  the  a^fias  utlagatum. 

Capias  Utlagatum,  4^.] — ^The  cc^nas  utlagatum  is  general  or  ciptatutUi- 
special ;  the  former  against  the  person  only,  the  latter  against  t^^^^»  ^^ 
tne  person,  lands,  and  goods.  The  general  writ  of  capias  uthga* 
tum  commands  the  sheriff  to  take  the  defendant,  so  that  he  have 
bim  before  the  Court  on  a  day  certain  in  term  (k)^  to  do  and 
receive  what  the  Court  shall  consider  of  him  (/).  Upon  filing 
the  writ  of  proclamation  and  return,  and  taking  the  exigent 
and  return  to  the  officer  as  already  mentioned,  he  will  maike 
out  the  capias  utlagatum.  Get  it  signed  by  one  of  the  Masters. 
It  is  exectOed  in  the  same  manner  as  a  capias  ad  satisfaciendum. 
Both  this  and  the  special  writ  may  issue  into  any  county,  at 
the  option  of  the  plaintiff,  without  being  testatum  writs  (m). 

When  the  defendant  has  been  arrested  on  the  capias  utla-  DiMbuge 

Cm  in  the  Queen's  Bench,  unless  in  an  action  in  which  he  Jjj«n«««»dy 
received  a  judge's  order  for  holding  him  to  bail,  the  sheriff 
shall  discharge  him,  upon  receiving  an  attorney's  undertaking 
in  writing  to  appear  for  the  defendant  and  reverse  the  onl^ 
lawry  (n).  In  tne  Courts  of  Exchequer  and  Common  Pleas, 
it  seems  that  the  defendant  cannot  thus  obtain  his  discharge 
without  a  supersedeas  (o),  which,  however,  is  obtained  as  of 
course,  unless  the  Masters  of  the  court  have  had  notice  of  a 
judge's  order  for  holding  him  to  bail.  If  the  sheriff  has  re- 
ceived a  judge's  order  for  holding  him  to  bail,  then  it  would 
seem  that  he  should,  if  the  return  be  in  the  Queen's  Bench, 
discharge  him  upon  his  giving  a  bond,  with  two  sufficient 
sureties,  for  double  the  sum  for  which  special  bail  is  required, 

(/)  See  the  fam.  Chit.  Forau,  18:  see  iJ)  See  rorin.  Chit.  Forms,  533. 

Vol.  1 .  167.  (Ir)  2  W.  4.  c.  39.  ft.  ft,  ante.  1 13& 

(g)  See  Pmeh  ▼.  WadUmS,  Baroei.  319.  {I)  See  the  forms,  ChlU  Forms,  034. 

From  thet  case  it  would  seem,  that  this  (m)  Anm,,  I  Vent.  33j  Gilb.  C.  B.  17. 

i«  is  t^ecessary.  and  that  it  Is  (n)  4  &  ft  W.  Jc  M.  c.  18.  s.4.    The  act 


ii^pimrfmii  is  t^ecessary.  and  tnat  it  is  (n)  4  s  ft  w.  &  M.  c.  18.  s.4.    Tne  act 

in  itself  an  appcaranee  if  delivered  to  the  refers  only  to  proceedings  in  the  Queen's 

aberUTbefore  toe  return  of  the  Ariwpnf.  Bench. 

(A)  See  fiormsofsMfersMlsaf  and  return,  (o)  A  nfpers0if«a«  is  necessary  at  com- 

Chit.  Forms,.634.  mon  law:  (see  23  Hen. 6,  c.  9;  13  Car.  S» 

(I)  See  Rex  v.  Almon,  4  T.  R.  908:  Rev  st.  2,  c.  2,  s.  4) :  and  the  stat  4  &  5  W.  Ac 

T.  Ymtdett,  4  Id.  521 :  Rm*mld*  y.  Adams,  M .  c.  18,  applies  only  to  proceedings  In 

a  T.  R.  578 :   see  the  fonns  of  return,  the  Queen's  Bench. 
Chit.  Fonos,  531. 


1140  Quihmryim  Mmne  Prooam^ 

PAaTT.  ooiiditi<med  fbr  bis  appnrano^  by  Manm  ai'tiie^ratam  oC  ti» 
wri^  or  if  giren  after  tb*.  return,  then  for-  Yi^mfmmot  A 
seme  return  in  tbe  foUonnui^  term^a),  to  nreiw  toe  otttbnvTjr. 
ftud  to^o  and  perform  sucb  other  thuigBa»afaall  be  reqnxM 
h^  tbe  said  Court (p);* but  tbe_practioe  ontbii  bead  hiaa  nai 
bem  settled,  mum  the  1  4r  2  Viot^.o.  110;ioP  tfa»  abditiM  o£ 


OiKharffein       It  has  been  held,  that  a  bankrupt  who  has  been  oiitla;wied, 
raMrndi^  and  his  person  amsted^.and  goods  taken,  by  the  sheriff  under 
\tSwtaef^ .    a^speoiaT  capita  vHoffohm^  is  not  entitled  to  be  reliered,  on 
summary  motion^  from  such  arrest  andlevyy-exoept  upon  the 
terms  of  appearing  to  theaction^  and,  if  about  io  go  abroad,  i^ion 
ppitting  in  and  perfecting.bail,  although  the  pbintiff  had  aiia 
proved  his  debt  under  the  oommission,  and  reoemd  a  dividing 
after  which  the  action  was  oommenoed  for  the  baknee  ;  liK^ 
until  those  terms  are  complied  with,  he  baa  ne  lom$  timii  m 
jmdiieU{q).    But,  during  the  forty-two  days  alUwed  teths 
eaunnination  of  the  banlm^t  under  tbe  117th  section  of  the  6 
Q\^c,  16,  the  bankrupt  cannot  be  aneeled  under  tha  cufim 
utUigatum;  and,  if  he  be,  the  Court  of  Bsnkn^toy  wiU  dii' 
charge  him  (r^.    It  seems  that  bankruptcy  and  certificate  an 
no  ground  of  discharge  of  a  prisoner  in  custody  ona^cc^piat  uria- 
g0hm{s)^    And  it  has  been  decided,  that^  party  outlawed  oa 
final  process,  and,  on  his  petition  subaequ^itly  made  to  the 
Insolvent  Court,  adindged  to  be  disohaned,  ianoteatitled  to  a 
reversal  of  the  outlawry,  thou^  the  &btan^ which  the  oit^ 
lawry  is  founded  be  included  m  his  schedule  (f  )*    The  In- 
solvent Court,  however,. have  power  to  disduoge  an  ootlav 
from  tbe  juc^^ent  or  other  debt  on  which  an  outlawry  s 
founded,  as  w«ll  as  other  debt&  and  this  without  {mTious  re- 
versal of  his  outlawnr  (ti);  and  the  eflfisct  of  such  dischaiy  ii 
to  relieve  the  delen&nt  not  only  from  the  judgment  or  ote 
debt,  but  ^m  the  outlawry  also.    The  Court  would  notaiiav 
him  to  be  charged  in  eizecution  either  on  the  judgment  in  tbe 
action,  if  the  outlawry  was  on. final  process  or.  on  the  jadl^ 
mrait  of  outlawrT'  (t). 
PriTikce  It  nay  be  addeo,  that  the  eapku  vtlaaahtm^  when  fmoM 

from  anwt    uppn  a  judgment  in  a  civil  aetion,  is  in  the  nature  of  a  printi 
ex^ecution;  and  the  defendant  is  in  general  entitled  to  the  wm$ 
Esotpe.         poivUege  from  arrest  as  in  other  cases  («) ;  <A.the  samapcm- 
aple^  it  seems,  that  an  aetion  may  be  maintained,  agaiast^ 
sheriff  for  an  eeoape  undw  thia  writ  (y  )• 

Special  oipiM     Special  Capias  Utlagatum^  ^.'] — ^l^e  qpecSal  eapimi  arfy* 

uUagatum,     /ym^  like  the  general  writ,  commands  the  sheriff  to  tike  tbe 

^  defendant;  and  thus  far  it  is  executed,  and  the  defendmtii 

entitled  to  be  disdiarged,  in  tbe  same  manner  aa  when  ^ 

writ  is  general,  and  as  to  which,  see  supra.    But  the  ^fo^ 

writ  also  oommaiids  the  sheriff  to  inqmre,  by  a  jury,  of  tls 

(0)  4&SW.aM.cl8,t.5.  Nev.  ft  M. 77<>  S^Cl 

(j»)  Id*  •.  4.  (Mi  A<  V.  g iiilMia  t^Jnmluit(^ 

m  SummeivUy.WUkUa,  U  EMt, 536:  rt  Hamlin,3Smv,  ft  P.  S42L 

and  we  Lbtikm  t.  Htilbeeki,  I  Ilea  ft  P.  (v)  Aitmk  ▼.  JPWkv,  8  Sestt,  Ml;  I 

126.  DowLSB,  &  a*  nam>  JttHmm  ^  I***-. 

If)  Ek  Pi  HgmOm,  Jen.,  18».  Court  of  (x)  The  oeae  of  the  ihsir of  JM' 

AMeir,iDMcftC&tt.Rep.I&  Car*  ft  K.197I  UL«ii^^N.&,Jii^^ 

1<I.  (y)  Bmmer  v.  flieHftp,  Cf.  t^^ 

(f )  XNofcwn  ▼.  fiiftw,  I  A.  ft  £.  859;  3    FTotT  r.  DmiMn,  1  Stilu  aUL 


difendmi's  goods  and  landi,  to  extondand  appraioo  the  samey  G^Af^n. 
and  to  take  them  into  tlie  Q^ueon's  handa  and  aafely  koep  them, 
as  that  he  may  anawer  to  the  Queen  for  the  valiie  and  iasoea 
of  the  aama  (<s)..  G€t  this  writ  signed  by  ons  of  tks  Hasten* 
Aathe  inquiry  and  extent  in  this  case,  however,.are  merely  to 
compel  the  appearance  of  the. defendant,  if  he  he  arrested,  and 
give  the  imaertaldng  or  bond  above  mentioned,,  before  tiiia 
part  of  the  writ  be  executed,  it  would  be  venr  harsh  proceed* 
ing^to  inquire  of  and  extend  his  property  afterwardi,  and,  it 
osem%  ia  nerer  done.  But,  if  he  nave  not  been  arrested,  or 
'  hare  not.gtven*the  undertaking  or  bond  above- menUoned,  or 
hanre  not  iq>peared  to  the  ori^nal  action,  the  sheriff' must  aum* 
jBon  a  mry  to  inquire  of  the  defendant's  property^  real  and 
personal,  in  possession  and  in  action,  and  to  ajppralae  the  same; 
and  vou  may  stthpoena  witnesses  before  the  m^ueat,  to  prove 
the  defendant's  inteseat  in*  the  property,  and  its  value.  Aa 
aaan  ao  tha  inaueai  ia^tsJcen^  the  shmff*  tidcea  posseeaion  of  tlw 
ppEoparty  founa  by  it,  andoretums  the  ^aseiml  cofuts  vtla^atmmy 
annexing  thereto  the  inquisition  (a),  €ht  the  writ  and  return 
firomike  sheriffs  andget  tt  filed  with  oneMftks  Masters  (fr),  tsko 
wiU  giv&yieu  a  tran^ript  of  it  for  the  Sbxheqfierk  Where  the 
return  waa  bad,  tha  inquisition,  finding  that  vartons  lands  oi 
the  defendant  were  in  tibe*  possession  of  several  individuals, 
without  naming  than,  tfatt  Court,,  on  the  application  of  the 
oreditor.and.the  sheriff,  quaked  the  return  [c).  The  sheriff 
has  no  rn^t  to  poundage  upon  executing  this  writ  (d).  The 
Court' will  not,  onthe  4^5  W.  S^  M*  c  IQg  ss,  4^  5^  reatove 
9Dods  taken  under,  it  (e)«  As  to  alandlord's  right  to  his  rent, 
'vriieregood^  &c.,  are  thus  taken  imder  this  wii^  see  St,  Jckn*s 
QtUegey.  MureoU^  7  T.  B.  26d^ 

K  the  defendant  have  not  as  yet  appBared,.and  there  be  no  Prooeedings 
Ipobability  of  his  detns  so,  you  may  proeeed  to,  obtain  satis£io^  ^aSSonout 
timi.  for  your  debt  aim  oosts  out  (^  the  property  thus  seized,  of  the  pro- 
For  this  pnrpoae,  taie  the  transcript  the  Master  has^^ieenym^^^'^^^' 
i0  the  pn^fer  officer  on  the  revenue  side  cf  ike  Bxehemmny  v^io^ 
afUrgivina  a  rt$le  for  persons  to  come  in  and  claim  tkeoreger^ 
mized,  teiUf  upomM&expifxaion  of  that  rtde,  mate  ont/or  yen  a 
venditioni  ewpomnSj  commanding  iheshsriff  to  sell  the  ooods  (/).  a 
Umuri  facias  to  l^the  issues  and  profits  of  the  freehUd  land{j\ 
and  a  scire  faeias  to  recover  deUs  due  to  the  defendamJl  (g\  %f 
nsoessaary,     Taise  these  writs  {or  such  of  them  as  you  may  think 
proper  to  mte  out)  to  the  sheriff  who  wiU  thereupon  sell  the  goods^ 
levy  the  issues^  or  summon  the  parties  on  the  scire  fadeuy  as 
thereby  directed.    If  to  a  special  capias  utlagatum  the  sheriff 
return  an  inquisition  findii^  that  the  defendant  had  benefices, 
but  no  lay  fee,  the  Court  will  award  a  writ  of  sequestration  on 
reading  the  transcript  of  the  outlawry  and  inquisition  (A), 

(«)fiMtlMliani,ailLFonBt,53ft.  tiffinnaetioo  wttooHiwediaaDotfaMr 

(^  See  the  form  of  the  zetnni*  and  of  ^^od*  proceedingt  were  steyedoa  d»> 

tffcJDiwiieHluPy  ChH.  WCnoBt  BSSj  BSS,  fondent  peynw  the  nuioey  leoovered  into 

0)  kmitoU*  -v.Aiama,  3  T.  R.  078.  Court;  for  if  he  peid  it  to  the  plaintiff 

(e)  Ag^jarT..<lfmei<4y,  1  DowL,  N.  S..  after  knowinf^  of  the  outlawry,  he  might 

ISa  be  liahle  to  pay  it  over  again  to  the  Crown. 

(i>  See  OfwtoMT.  GMB,S M.  ft  Sel.294.  (Grant  r.  Brwmi,  6  M.  ft  Set.  3«7). 

(«  Amn^  1  Tidd.  133.  ih)  Rarv,  Btnd,  1  DcmU  S88;  1 C.  *J. 

if)  Ste  a  ftarair  Chft.  Ftomn,  837.  3BS\  1  Tyrw.  9*7t  9.  CI;  Rbm   y,  Anm- 

(ft  See  Ollbb  as.  16:    Mworth  r.  strong,  3  Dowl.700;  2C.,.M.»  8t  R.  901; 

BmtdOntm,  1  Lutw.  334.    vniere  plain*  A  Tyr.  79Sf  S.  C. 
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OuUawfy  OH  Mune  Proeeu. 

But  where,  to  a  eapioM  iUlagalum^  the  sheriff  retimed  that  the 
defendant  had  no  goods  nor  any  lay  fee  within  his  halliwick, 
but  that  he  was  a  beneficed  clergyman,  without  stating  the 
name  or  situation  of  the  benefice,  the  Court  refused  a  writ  of 
sequestration,  but  suggested  a  motion  for  a  rule,  calling  upon 
the  sheriff  to  amend  his  return  («). 

When  the  goods  haye  been  sold,  &c.,  by  the  process  aboye 
pointed  out^  if  the  amount  do  not  exceed  the  sum  of  60/.,  mom 
the  Court  of  Exchequer  that  it  hepaidtoyou^  and  an  order  uriU 
be  granted  acoordingfy.  Draw  up  the  order  {ls)y  and  obtain  from 
the  proper  oMeer  a  subpoena  requiring  the  ikeriff  to  pay  you  the 
money;  and  the  sheriff  being  served  therewith^  wiu  pay  you  the 
amount  mentioned  in  the  return  to  the  venditioni  exponas^  de^ 
ducting  his  poundage. 

But  if  the  money  in  the  sheriff's  hands  exceed  the  sum  of 
60Ly  then  petition  (tSthe  lords  of  the  treasury  that  it  may  be  paid 
over  toyoUy  who  una  thereupon  refer  it  to  the  solicitor  of  the  trea- 
sury (I).  Get  a  certificate  of  the  proceedings  upon  the  outlawry 
from  the  proper  officer  (I);  make  an  afidavit  of  the  debt  and 
costs  before  a  juage  at  chambers  (I);  and  k^  these,  together 
with  your  attoriu^s  biU^  and  the  venditioni  exponas  and  return^ 
before  the  solicitor  of  the  treasury ^  who  will  thereupon  make  his 
report  (/).  File  this  report  with  the  clerk  of  the  treasury;  and 
a  warrant  will  then  be  issued^  directing  the  attorney-general  to 
consent  to  an  order  (/)/  which  being  taken  to  the  attorwy-general^ 
he  will  give  his  consent  of  course.  Then  move  the  court,  and  get 
the  order  and  subpoena  <u  <Uwve  mentioned ;  and  the  sheriff,  uoon 
being  served  with  the  order,  %c,,  will  pay  you  the  money.  This 
warrant,  and  the  attorney-general's  consent  for  the  payment 
of  the  money  in  the  hands  of  the  sheriff,  under  the  capias  utla^ 
gatum,  do  not  amount  to  an  appropriation  of  that  money, 
where  they  are  granted  in  ignorance  of  the  death  of  the  defend- 
ant ;  and  the  court,  on  a  plea  by  the  representatiyes  suggesting 
the  death,  will  stay  the  making  of  an  order  for  the  payment 
until  the  fact  of  the  death  is  determined  on  an  issue  taken  on 
the  plea  (m). 

In  the  same  manner,  if  your  debt  be  conriderable,  and  the 
chattel  property  not  sufiicient  to  satisfy  it,  you  may  obtain  a 
lease  or  grant  of  the  Queen's  right  to  levy  the  issues  of  the  de- 
fendant's freehold  lands,  by  petition  to  the  lords  of  the  trea- 
sury (n).  A  warrant  will  thereupon  be  granted  for  the  lease, 
and  the  lease  be  made  out  at  the  Pipe-office  of  the  Court  of 
Exchequer  (o). 


Deelaratlon 
after  out- 
lawry. 


Declaration  after  Outlatory.l — ^If  the  defendant  enter  an  ap- 
pearance before  he  is  outlawed,  the  plaintiff  may  declare  against 
him,  as  in  ordinary  cases.  And  the  same,  in  ordinary  cases, 
where  he  puts  in  and  perfects  bail,  when  ordered  by  a  judee, 
or  enters  a  common  appearance  to  the  action  on  reyersing  the 
outlawry  (p).    Upon  reversing  the  outlawry  for  want  of  pro- 


(i)  R.  ▼.  PoweU,  1  M.  &  W.  321. 
(k)  See  the  forms.  Chit.  Forms,  541. 
(0  See  the  forms,  Chit.  Forms,  53S»  540» 
Ml. 
(m)  ReM  y.  Bucftonon,  1  C.  dc  M.  195. 


(fi)  See  the  form,  ChiL  Forms,  5aa 

(o)  2  Selloo,  290  to  298. 

(P)  See  Hemt  v.  W«odt  4  Taunt.  091: 
see  form  of  onmmeocement  of  dedaraUoo 
alter  a  reversal,  8  DowL  677« 
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clamation,  under  the  SI  EUz*  c,  3,  s.  3,  the  defendant  had,  before  Cuxr,  n. 
the  1  4r  2  ^*ct,  e.  110,  to  app^Ar  to  a  new  action  to  be  brought 
against  him  by  the  plaintifi  lor  the  same  cause ;  and  the  plaintiff 
had  nntil  the  end  of  the  second  term  next  after  the  reverMdof  the 
outlawry  to  declare  against  him  (q);  after  which  time  the  de« 
fendant  might  have  refused  to  receive  a  declaration,  in  which 
case  his  bail  were  discharged,  and  the  plaintiff  would  have  been 
obliged  to  sue  out  new  process  against  nim.  It  is  apprehended, 
howeyer,  that  this  enactment  applies  only  to  bailable  actions, 
and  that  it  is  in  effect  repealed  by  the  1^2  Vid,  c.  1 10  (r). 

If  the  plaintiff  declare  in  time,  he  is  not  obliged  to  lay  his  Vchm. 
tenue  in  tne  county  into  which  the  summons  issued,  but  may 
lay  it  in  any  other  countv  at  his  pleasure  («)• 

*Where  there  are  two  defendants,  and  one  only  has  appeared  WbtnUMR 
or  is  in  custody,  then,  after  proceeding  to  outlawry  against  the  aSindanii. 
other,  you  may  declare  against  the  one  who  has  appeared 
alone,  stating  the  outlawry  of  the  other  in  the  commencement 
of  your  declaration  (t),  in  such  declaration  you  must  state 
that  the  co-defendant  was  outlawed  in  the  particular  suit: 
stating  that  he  was  *'in  due  manner"  outlawed  would  not 
suffice  («).  There  is  no  occasion  to  refer  to  the  record  of  out- 
lawry {x).  The  declaration  must  appear  on  the  face  of  it  to 
have  been  filed  or  delivered  some  day  subsequent  to  the  out- 
lawry (y ).  Where  one  of  two  defendants  was  outlawed,  and  the 
other  died  after  interlocutorv  and  before  final  judgment,  it  was 
held  that  the  plaintiff  could  not  support  a  set.  fik*  against  the 
representatives  of  the  latter  («)• 


Sbct.  2. 
Outlawfy  upon  Final  Prdcesi. 

By  stat.  2  W,  4,  e.  39,  t.  6,  after  judgment  given  in  any  ac-  on  what  pro- 
tion  commenced  bv  writ  of  summons,  proceedings  to  outlawry  "^ 
or  waiver  may  be  nad  and  taken,  and  judgment  of  outlawry  or 
waiver  given,  in  such  manner,  and  in  such  cases,  as  may  now 
be  lawfully  done  after  judgment,  in  an  action  commenced  by 
original  writ.    (See  ante^  1132). 

&  order  to  proceed  to  outlawry  after  final  judgment,  the  proocedingt 
plaintiff  should  sue  out  a  eapi<u  ad  itUisfaciendumf  as  in  ordi-  toouUftwry. 
nary  cases,  directed  to  the  sheriff  of  the  county  in  which  the 
tenue  in  the  action  is  laid  (a).    It  should,  it  seems,  be  return- 
able on  some  day  certain  in  term  time,  and  not  immediaie^  and 
there  should  be  fifteen  days  between  the  teste  and  the  re- 

(«)  91  Etit.  &  S,  ■.  S.  4  TnmL  809. 

ir)  See  the  4  a  5  W.  4fc  M.  e.  1«»  t.  S,       («i)  Savndermm  ▼.  Hvdion,  S  East,  144: 

by  which  it  lecnu  to  have  been  repealed  Haii^  ▼.  Omwntf,  Iff  East,  1. 
a>  to  acciona  is  Q.  B.  (*)  Macmkhatt  ▼.  Jolmmmt  7  East,  fiA> 

(•)  R.  H.,  %  W.  4,  r.  40:  WhUwiek  ▼.       (jr)  GheM  y.  AtibtM,  8  Tauot.  187;  S 

HowewrfgHt  3  Lev.  S4A.    See  form  of  judg-  lloore.  87,  S.  C 
ment  of  nmpnt  tat  not  dcdarlnf  after       (t)  Wort  v.  OUter,  1  M.  Ac  Sehr.  84S. 
deftiMfanitls  appearanceon  the  ttiglfi»cht,       («)  Fits.  Ab.,  Exigent.  S6{  Bro.  Ab., 

Chit.  Forme,  MS.  Exirait  aud  Capias,  19;  Dyer,  S95i  OUb. 


(0  See  Ibnu,  Chit  Forms,  MS:  Hs^ 
▼.  Omnarf  lA  £Mt»  1:  GMamUh  ▼.  Levy, 
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Pa<vt.     tarn  (h)  ;  bat  this  is  not  free  ftom  doabt ;  and  Mr.  Jastioe 

Wiffhtmanf  in  a  recent  case,  refVised  to  reyetBe  an  outlawry  for  an 

alleged  imgnlarity  in  this  respect^  and  left  the  defendant  to  his 
fmt  of  error  (c).  On  a  retam  of  nan  esf  inventus  to  the  ea,  sa^y 
you  may  (without  suing  out  an  <l/uu^  or pluries  ca,  sa,)  sue  out 
mL^mgifaaias^OA  directed  on^  1136,  and  upon  tiie  return  thereof 
sue  out  a  caoias  uUagatumy  general  or  speoal,  as  directed,  ante^ 
1139, 1 140  (d).  The  etfiffifaeiM  should  be  tested  on  the  auarfa 
die  post  of  the  return  of  the  ea.  ^a.  (e)  There  should  be  fifteen 
days  between  the  teste  and  the  return  (/).  A  writ  of  procla- 
mation is  not  necessary  in  this  case  (/  ) .  it  may  be  added,  that 
the  Court  will  not  allow  a  ca,  sa.  to*  be  issued  against  a  peer  or 
member  of  Parliament,  ft»r'  the  purpose  of  proceeding  to  out- 
lawry on  it  (^). 
ProeMUap  If  the  defendtot  be  arrested  on  the  capias  wtlagatum^  he  mustf 
^^SmSH.  ^^'  >""^*^  ^  custody  until  he  havei^r^rsed  the  outlawry  (A),  and 
^R^oh  rev«real,  in  eeneral,  cannot  be  obtained  on  motion,  ex* 
oept  on  the  tenns'of  p^n^  the  whole  debt  and' costs,  and  costs 
or  the  outlawry  (»);  If  his  property  hare  been  taken  under  a 
fl|iecial  oapiae^nUagaiam^  you  may  proceed  to  set  the  preduce  of 
it  paid  over  to  you  in  satisfeotlon  of  your  debt  and  costs,  as 
directed  amte^  1141, 1142: 
After  error.  After  error  brought,  you  cannot  proceed  to  outlaw  the  de- 
fcndant  on  judgment  (^')^  unless  the  grounds  of  error  be  fHro- 
lous ;  as  to  which,  see  aiOey  Vol  1>.488,  &c. 


Sect.  3. 

Reversaly  d^,  of  Outlawry. 

Rerenai,  Ace.  The  defendant  may  be  relieyed  from  the  outlawry,  either  by 
of  outlawry,  jeyersing  it,  or  by  obtaining  the  Queen's  pardon. 
Howeflteted.  There  «re  two  modes  of  reversing  a  judgment  of  outlawir ; 
upon  application  to  the  Court  or  a  judge  at  chambers,  or  by 
writ  of  error  coram  nobis.  The  latter,  however,  is  not  fre- 
quently resorted  to  in  practice,,  being  much  more  expensive 
and  dilatory  than  the  former ;  for  the  Court  on  mouon,  or 
a*  judge  on  summons,  will  now  reverse  an  outlawry  for  error  in 
fiBLOt  not  appearing  on  the  face  of  the  record,  as  well  as  for  any 
irrcNg[nlarity  in  the  proceedinas.  Both  modes  of  proceeding 
will  now  be  considered ;  and,  first,  as  to — 

onappika-        JSeverealofyOn  ^fotion.'} — ^Reversal  of  outlawry,  on  motion, 
ttototbe     or  application  to  a  judge,  is  discretionary  with  the  Court  or 
judge.^*      judge  :  there  is  no  act  of  Parliament  which  gives  a  party  a 
right  to  reverse  his  outlawry,  unless  there  be  error  in  ttie  pro- 
ceedings, and  then  only  by  writ  of  error.    The  Court  or  a 

(6V  SeeUCar.8.tLS,c.S.  (h)  Sm   R.  r,    WUkm,  A  Barn  909, 

(c)  Sim^^nl  V.  Wyatt,  2  Donrl.,  Ni  &,  S.  SSMb 

(d)  8mUi«fMnii,ChU.Fo(nM,54a^  (0  See  IWelMii  ▼.  J^WiIot*  S  Ad;  «e  EB. 
(^  TMd,  S0I  edviOSi.  77S.- 

</)  Cflo.  Jm.  677.  (i)  SpMct V.  BM,  Pr.  Ref.  1S«; 

(^  QwtUhr  Y.  StMPart,  9  Dowl. 909:  10  448,^ a 

Law  J.,  N.  S.,  C.  P.,  57,  S.  C;  mtie,  1133. 


at  duuBbtn  wiil^  bowerer,  rerwcM  tiis  outiaffnyy  almost    cgAm.«. 
at  4^  eDnzBBy  either  nnconditionidlyy  or  oil  oompttanee  by  the 
defendant  with  eeitaiir  ecmitabib  tenna^aooesdin^  to  the oir- 
eiimfltaiiM»  of  ths  eaae.    And.  they  mil  n^wrae  it  in  thie  som- 
maiy  way  fbr  any  defeet  which  would  be  a  ground  forTevenal 
o&  a  writ  of  eKBQTy  tfaoojn^  not  f^peasing  on  the  ftuw  of  liie 
neord^  (sooh  aa  tha^  the  defendani  waa  in.  priaon,  or  b^ond 
sea^  at  the  time  of  the  milj^ntt  mmriMA^  or  the  like(ir)');  aa 
well  aa  for  defects  or  erron  in  the-prooeedinga  a^iarait  on  the 
rasord;,  and  it  mav  be  taken  av  ffgeneral  rwe,  thai  they  will, 
on  tanna  ie¥«sae  ther  outlawry  ufien  the  mere  suggestion  of  an 
eraox^  whether  these  be  seal  earor  ornot ;  feriiie  prooeedings'' 
asa  looked  upon^  meidy  fos  the  purpose  of  bringing  the  party 
into  oonrt.     Ji  the.  i^lleation  fbr  the  xerersal  be  on>  the' 
gBoundofi  an  enor  in  oie  proceedings^  and  the  enor  be  not- 
dear,,  and  the  defendant  will  not  submit  to  termSy  liie  Couxt 
wbIIv  ^  Kcneiid^  revise  Us  interfers^  and  will  leaipe  him  to  hia 
rsnwdy  Dy  writof  enroa^Q*    It  may  be  added^  that,  after  a 
motion,  td'wweiaean  ondawiy  has  been*  disohaif(ed)  the  Conit 
will  net  reiperse  it,  on*  anew  motion  ftiunded  on  affidarits  not 
stating:  ans-  fact  snbseanent'  to*  the  first  Mpplioation^  but  will 
Lsaflra  the  defendant  to  nis  writ  <tf  error  (-ja). 

Aa  to  the  time  of  nuddngrthe  applioadony  if  tiie  girmnd  ibr  ^^"^^ 
it  be  imgnlari^  intheproeeedingSy  the  motion  must  be  made  *pp^*^"^ 
pxompUy  after  the  darandant  is  first  anpriaed^  of  them  {n\ 
olherwisa  the.  Court  will  not  n^erse  the  outlawry,  except 
unon  the  uanal  terma,  and  will  put  him  to  his  writ  of  eiror.. 
Mti£  ih»  ground  of  the  applioaaon  be  any  defect  not  appemv 
iagon.tha  leaoid^whioh' would  form  the  ground  of  a  writ  of 
CBOTy  it  would  asem  that  the  application  nurjr  be  made  at  any 
time  within  which  a  writ  of  enor  may  be  brought;  and.  the 
aame  if  the-g^xmndof  the  application  be,  that  the  proeeedinga 
have  been  Texationriy  ad<mted. 

Formerly,  in  tiie  queen's  Bench,  the  defendant  was  obliged  Bjwhom  ap- 
to  appear  in  penon. when' he  applied  to  mrerae  an  outlawry;  ^""^  ^^' 
but  now  he  mav  twmrioat  that  purpose  by  attorney  in  any 
of  the  oourta  (o;«  Tf  the  party  outlawed  do  not  appear  in  per- 
aon,  the  penon  mftlfing  the  applicati<m  must  state  in  his  affi** 
darit  that  he  makea  it  on  the  behalf  and  by  tiie  authority  of 
the  outlaw  {jp)>.  A  third  par<^  cannot  take  advantage  of  any 
iaegularity  or  other  defects  in  its  prooeedinga  {q\  Where, 
ana  of  two  co-defendants  having  been  outlawed,  tne  plaintiff 
dadared  against  the  other,  stating  the  outlawry,  and  the  latter 
applied  to  set  aside  the  dedaration,  because  the  outlawry  waa 
imgular^  the.  rule  was  diadiaiged.(r). 

£b  to  what  terms  will  be  imposed  on  the  defendant,  on  re*  Tennsonr 

beimpuNO. 


(H  SwoMte,  IISS;  BiOMdhMM^T.  Tom'       (•)  4  &  5  W*  &  M.  a.lS#  b.  3:  IM 
Mm^S  Tnmt.  141:  Hm»  w  Ffbod,  Id.    ^Hmmi, Lofft, 372. MD:  and aet onM,  1138^ 


r,Hmnf,  IB.  &  Aid.  13U    attotliert|^tof'{h«rtMitl»w>toamBV.. 
IrtVT.  Chw9tt,  1  M.  d&  W.M7:  HMHter       (f(>  Phmkett  r.  Bmkmm,  fi  D.  »  R. 


T.  fm^mr^Wa^  N.  C.  m-  BorterT.  Sttl  3  B.  ft  C.  7W,  &  C:  HvuldUtk  r. 

aUtma,  Id.  696:  HmMktk  y.  Swki^m,  au>k^n,  5  Dowl.  3S;  2  Bing.  N.  C.  TlSr 

SSiDOtt,  170;  5  DowL  37.  S.C.  &  C 

(0  SM^dnf  ▼.  WgmU,S  Dof»L,Nv  S.,  2.  {q)  »imiiito  v.  Armto*,.!  Sir  W.BIa. 


(*)  Stultt  T.  IVW«  6  Q.  B.,  aSBL  90. 

(n)  jtMdmrioH  T.   jUatanitr,  S  DowL       (f)  SM^r  ▼.  .Artef,  &  Moore^  00. 
SS7:  lMoi»  ▼.  D— toll,  3  Ooi^  972« 
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pa&t  ▼.     vernog  the  outlawry,  where  the  proceeding  to  oatlawry  b  an 

"  abuse  of  the  prooeae  of  the  court,  as,  for  instance,  where  it  was 

taken  with  a  Icnowledge  that  the  defendant  was  represented  by 
an  attorney  in  this  country,  and  without  applying  to  such  at- 
torney, or  the  like,  the  Court  will  rererse  it  without  imposing 
any  terms,  and  will  even  compel  the  plaintiff  to  pay  the  costs  of 
the  application  (r).  And  if  there  be  error  apparent  on  the 
record,  it  has  been  laid  down  by  high  authoril^,  that  the  p&r^ 
has  a  right  to  reverse  the  outlawry,  and  l^e  (Jourt  cannot  im- 
pose term8(«) ;  and  the^  in  general  will  not  impose  them  if  the 

Wbattoms.  error  be  clear.  In  ordmary  cases,  however,  of  applications  to 
reverse  outlawry  for  error  not  apparent  on  the  face  of  the  re- 
cord, where  the  plaintiff  has  not  oeen  guilty  of  any  improper 
conduct,  or  for  an  error  which  is  not  clearly  such,  the  terms 
imposed  are  as  follows: — In  the  case  of  outlawry  on  final  nro- 
cess,  payment  of  the  debt  or  damages  and  costs,  including 
costs  of  the  outlawry,  &c.  (I).  And  before  the  I  S(2  Vitt.  e. 
110,  B,  18,  the  Court  would  not  impose,  as  one  of  the  terms, 
that  the  defendant  should  pay  interest  from  the  time  of  ngninjg 
final  judgment  to  the  period  of  reveraed  (J)\  but,  peihaps,  this 
would  be  decided  otherwise  since  that  act.  In  the  case  of  out- 
lawry on  mesne  process  under  similar  circumstances,  the  terms 
are, — ^the  entry  forthwith  of  a  common  appearance  to  the  ac- 

Bao.  tion  (m),  and  payment  of  costs  («).  Before  tne  1^-2  Fid.  e.  1 10, 

if  the  action  were  bailable,  the  defimdant  (at  least,  if  not  in 
custody  on  the  oopjot  utlagahm)  would  have  been  inquired  to 
put  in  special  bail,  instead  of  merdy  entering  a  common  appear-^ 
ance  {y\  But  this  would  not,  it  seems,  be  required  since  that* 
act,  unless  the  plaintiff  shew,  by  affidavit,  tiiat  the  defondant 
is  about  to  quit  England  forthwith ;  and,  perhaps,  not  even 
then^  unless  an  order  to  arrest  has  previouuy  been  obtained  by 
^phcation  to  a  judge  at  chmnbera,  under  the  third  section  (iv). 
Judges  at  chambers  have,  however,  frequently  imposed  the 
terms  of  putting  in  and  perfecting  special  bail  without  such 
order,  and  also  on  reversal  of  an  outlawry  where  the  defendant 
is  still  abroad.  It  mav  be  here  added,  that  custody  on  a  eapioi 
uUapatum  has  been  held  to  be  custody  upon  meme  process, 
within  the  7th  section  of  the  1  4f  2  Ptd.  c,  110 :  therefore, 
where,  in  a  bailable  action,  during  uie  absence  of  the  defendant 
abroad,  an  outlawry  was  completed,  and  capias  tUkkjfohtm  ia- 
eued  before  that  act  came  into  force,  and  the  defendant  was  ar- 
rested thereon,  after  that  act  came  into  force,  the  outlawry  was 
reversed  and  the  defendant  discharged,  on  entering  a  common 
appearance  and  payment  of  costs  (a). 
£«££*£  of      "  *^®  plaintiff  die  after  the  outlawry,  the  same  will  not  be 

ptaki^  *     reversed  unless  the  defondant  will  undertake  to  i^pear  to  a  new 
action  to  be  brought  by  the  personal  representative ;  or,  if  the 

^ISee  Pigm  r.  Dntmmimd,  1  BtajE.    Fbrft*, S Moore, fi87t_ ITsuot. 51S.  &C. 


N.G.S54:  Mowhenoot,  liMnferT.  IFftff.    FmMt  ▼.  O'lfMra,  7  I>owL  eft?;  6  Biag. 
iUtf,  3  Biag.  N.  C  87&    SM«nto,  1133.      N.C.OS?. 


(«)  See  per  PMnm,  J.,  In  ibteCwn  ▼.  (r)  "See  SirMOlif  ▼.  Bmmptm,  SStr. IITS, 

flmCM,  1  Nev.  &  P.  78S;  6  A.  &  B.  m»  mmI  iMt  note    In  thftt  caw.  the  Coart 

&C  Mid  It  wMditcicckxwnr  to  require  tell  or 

(<)  KboUoH  ▼.  Vmtm,  mprtu  not, 

tu)  See  ItaM  V.  PTeorf,  4  Taunt.  SBL  (•)  See  jitf  CbfaK^jV*  J.,  ia  IforMV  ▼• 


See  OroAom  ▼.  Hefwy,  1  B.  &  Aid.  131.         0^  Jleam.  7  Dowl.  7S6w 

(«)  See  SwMMrvtf  ▼.  Wmtkb^,  U  Bart,       (a)  HanNy  ▼•  CtMmm,  7  DowL  7«w 
t»:  Umt  T.  PTotd,  4 Taunt.  SBl:  M^  v. 
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plaintiff  be  a  feme  toU^  and  has  married^  then  to  a  new  action    Cha».  i i. 
by  her  and  her  husband  (c). 

It  woold  aeem  that  the  Court  will  make  a  eondki&nal  order  ^^'"^  ^  ^ 
for  setting  aside  an  outlawry,  in  order  to  prevent  an  insolrent     ^'''^* 
from  remaining  in  custody  unnecessarily  (d). 

The  partpr  reversing  the  outlawry  is,  on  motion  to  the  Court  Cottt. 
or  application  to  a  judge,  in  general  obliged  to  pay  the  costs 
of  the  outlawry  and  of  the  reversal  («),  unless  the  proceeding 
to  outlawry  was  an  abuse  of  the  process  of  the  court,  or  the 
proceedings  have  been  clearly  irregular.  Even  where  an  at- 
torney ^plaintiff  in  person)  outlaw^  a  defendant,  although  he 
knew  that  a  person  received  an  annuity  for  the  defendimt 
under  a  power  of  attorney  during  his  absence  abroad,  and  also 
knew  several  persons  with  whom  the  defendant  was  acouainted, 
without  applying  to  the  receiver  or  to  those  persons,  tne  Court 
would  not  make  the  plaintiff  pay  the  costs  of  reversing  the 
outlawry  (^.  So,  where  the  party  appl^ng  to  reverse  the 
outlawry  tails,  even  by  a  formal  defect  m  his  affidavits,  the 
rule  will,  it  seems,  be  discharged  with  costs  (^).  But  where 
it  has  appeared  that  the  plaintiff  proceeded  to  outlawry  merely 
for  the  purpose  of  harassing  and  oppressing  the  defendant — as 
where  it  appeared  that  the  defendant  was  actually  in  custody 
at  the  suit  of  the  plaintiff  for  another  cause  of  action  at  the 
time  of  the  eapi^feni  awarded  (A);  or  where  the  defendant  was 
constantly  to  he  met  with,  and  might  have  been  arrested  or 
served  with  process  (t );  or  where  the  defendant  was  abroad, 
and  was  represented  by  an  attorney  in  this  country,  and  the 
plaintiff  proceeded  to  outlawry  witnout  making  any  applica- 
tion to  the  attorney  (k\  the  Court  have  ordered  the  plaintiff 
to  reverse  the  outlawry  at  his  own  expense. 

Mcmng  chtatMd  an  order  far  ike  reverml  of  the  aitUawry^taie  ^^^^^^ 
it  to  one  of  the  MaaUrSy  who  will  thereupon  enter  the  proceeding  ^^i^SS^ 
on  the  roUy  (ifth^haee  not  alreadjfbeen  entered  if  the  pMntiJ^), 
and  docket  the  tame.  He  will  aieo  mark  the  ontlawrf^  ae  reversed 
in  hie  hook^  and  enter  the  reversal  on  the  roU^  which  should  he 
filed  in  the  treasury  (/).    If  the  order  be  drawn  up  on  payment 
of  costs,  the  costs  must  be  taxed  and  paid  before  the  outlawry 
can  be  reversed.    In  cases  where  bail  b  required,  the  same 
should  be  put  in  and  perfected  as  in  ordinary  cases.     The 
Court  have  refused  to  reverse  the  outlawry  because  the  record 
was  not  in  court  (m).    The  defendant  should,  if  in  custody  on  Suptntdti 
a  capias  utlagatumy  sue  out  a  supersedeas  with  one  of  the  Mas-  SgiSSmf  "^' 
ten,  upon  which  he  shall  be  aischar^ed  out  of  custody,  or  it 
will  prevent  the  sheriff  ^m  executing  a  cc^pias  uUagatum^ 


(c>  8e»R.  T.,S  Jae.t,  C.P.  (Jb)  AHmm  v.  CbMoldb.  S  Sslk.  495: 

<4)  mekOmm  x.  JildMt,  3  Dowl.  396:  Jonvf  y.  JwiWjm,  9Moora,  MSi   And  Me 

»  R,  y.  huohmtt  Qmrt,  3  Nev.  ft  P.  S  S«I1od,  412. 

Ai3:  ASeaek  y.  Fttk,  9  Law  J.,  N.  &.  (1)  ambrookr.Hm»lrim,8ixThim,J<me», 

17,  C  P.   But  Me  Diekmm  ▼.  Bak$r,  3  N.  SIX:  UiUim4  y.  Smith,  Comb.  19:  HiO  y. 

a  M.  778w  Wake»,  IS  Mod.  413:  Me  IMmam  y.  Bn^ 

l0)  Sem  Qmhmm  y.  OHO,  1  M.  ft  Set  sto',  BaitMi,  3S0:  Tkmworth  y.  Sknftlk,  Id. 

4QS:  Bmmk  qf  AifffeNd  y.  RtU,  TyM.  Ac  3»:  Bfigm-  y.  Cbo»,  3  B.  &  C.  529;  A  D. 

W.  150:  Smmmuvlt  v.  Watkim,  14  EnU  ft  R.  302,  S.  C. 

OS:  Amwy.  ITMrf,  4  Taunt 691:  Oraham  (k)  Ptgtm  y.  Dn»mmomd,  I  Btng.  N.C. 

T.  Hnvy.  1  B.  &  Aid.  131.  354:  1  Scott,  964.  5.  C. 

U)  Hwutr  Y.  Whi^fitU,  3  Blnf.N.C.  (i)  Sm  the  Conn  of  entry,  Chit.Fonns» 

flniWIfrt  ▼.  SiPin/kn,  6  DowU  36;  (m)  Loft.  348, 370. 

C  §mm0  8»  C 
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fenen  orsMdalyJttuiiBthiminibeMiinecaive^if  notdlvndT 

executed  (n).  Or,  if  his  property  be  still  in  the  liierilPs  kanos 

imder  a  speaal  M^ptofitfMi^^^iiM^  «id 

mrer  to  the  plaintiff  (o),  it  Aall  be  natma  totiMdetadaBt  bj 

a  writ  of  oMOMOt  warnif,  er  other  pawHweHing  in  the  Cout  ef 

Ezohe^ner. 

itovcnai  by       Rmmrml  Ijf  Wrknif  ErrmrJ\ — Judgment  of  onflawrj'  nay 

writoTcnor.  |^  reveTBed  by  writ  <n  error  eorum  mmkyot  tmmm  vM9y  either 

ibr  matter  of  law  appazent  npon'tbB  Teoord,  or  ibr  matter  of 

£Kt  not  apipeanng  npon  it  (p).    The  writ  it  daknable  by  the 

outlaw  as  a  Bka|ter  of  riglit,  and  not  of  fawmr  (^). 

As  to  the  mode  of  proeeeding  in  tiiii  oaae,  eee  mmu^  V9L 1, 
fil8  (r).  An  ukpeara&oe  must  be  entered,  or  baMmnut  be  put 
m  and  perfeeted,  in  the  same  oaaoa  jmd  in  the  same  mamMr  at 
where  the  on^wty  is  cevemd  upon  mottoo,  4ec.  If  the 
judgment  be  reToraed,  the  »wp€i*mdetm  m  made  out  and  stgned 
bj  one  of  the  Masters !«). 

This  mode  of  pzoeeeoing  by  writ  of  error,  however,  is  oddom 
adopted  infcaotioe;  for  the  Ciooit  will  ahvajs  afietd  leKef  wpon 
motion,  or  a  jodae  act  ehambem  on  aommons^  as  akeadj  men- 
tioned, if  the  denndant  be  wilfing  to  comply  with  those  oen- 
ditions  npon  which  alone  they  wffl  gimit  H;  namely,  entenng 
an  appeamiice,-eg  ontiiBg  in  and  ^^erfscting  bail,  and  pay^ 
the  costs  of  the4>iitiawnr,whem  die  •ntlawiy  was  upon  oManc 
utoeess;  or  paying  the  utAt  and  eosts,  and  th>e  ceiU  m  the  out- 
lawry, wheyp  die  ontiawry  waa  npon  final  prooeta.  There  mqr 
be  canes,  howere^  in  which  le wstng^  an  outlawry  by  writ  of 
error  may  be  admabk;  and  it  is  to  be  bone  in  mind,  that,  on 
a  reTeisal  by  such  writ,  the  Conit  cannot,  aa  in  die  eaae  of  « 
motion  £ar  the  tenegsaiyimpoae  ont^  f^^  »7  tenns  (f). 


(■)  Oat  aftm  «f  mftrmfimt,  Chk.  Bae.Aly.^OutUwiy,  Q,A,Tt^mi^m^ 

(o)S(Be  VU^M  Y.  VmrOttv,  %  Lev.  40.  »)  Sm  m 

and  Me  JVwr«  «M«,  SOow  SS:  Bw  t.  Ml  to  1«. 

WmMtm,  Cro.  EL  «&  |c) 


{3)  See  mmte,  1144.  U4ft;  JUdhoNtoa  t.    Fonni.JS4. 
mbmmm,  ttTmuA,  SOS:  Sw  wiif  v.  Uwum        <»  See  MmtWmm  t. 


mm,  12  Ee«t.fla5,n.;  J^p—ftr.  Iffnprt^^ji,    Sk.  Aks,  OallBwry.  C.  l. 
5&&Cm.3l4.  FMtMm.J^iDJUs(miv.F<. 

4i)  SeeJIMMeMWT.O*«tii,8Xast,8i7;   P.78I;  f  A.ft  ELTTt&C. 
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CHAPTER  m. 


BEMOTAL  OF  PBIB0NAB8  HVTO  THX  CUflTOmr  OF  TEB  KBEPBB  OF 

THE  <|UEE2T*B  PRISON.  • 

P&I80IIEBB  in  the  cnatody  of  the  eheriff,  or  ia  ,ihe  padaoiiB  ti  chaf.  in. 
Inferior  courte^  may  be  removed  into  the  onatodjrof  tne  keeper  g-^j^ 
of  the  Queen's  Pnson  bj  the  writ  of  habew  torpiu  <tdfacuK^  write. 
4mn  €i  f^pieHdyM,x{iiStaAlly'  called  a  kak^m  earpmt  emm  camd^ 
or  hy  the  writ  of  habeas  corgnu  ad  re^fmtdfndmn,  or  the  wmiii 
hakSas  coryua  ad  iotis/Buimdmm,  aooording  to  oumwiiftaaoea. 


SaUae  Ootrpm  om»  dimad,'] — If  the  defendaiit  be  in  custody  iuimm 

of  the  sheriff^  or  in  aome  other  priaon  thtfi  tiieQueen*s  Prison,  ^l^^'"^ 

under  process  of  one  of  the  aimeanor  courta,  he  has  a  ria^t  to 

lemoFe  himself  into  the  cnstoay  of  the  fce^er,  if  he  wish  it, 

hj  ihia  writ  of  habeai  corpui  earn  eausAy  evoB  alttionrii  he 

should  also  at  the  same  time  be  detuned  upon  process  oi  o^er 

courts.    The  right  extends  to  a  custody  under  a  capias  iUlaga- 

fiiai  (o).    As  to  its  naewhen  the  dflfendant  is  in  euetody  ia  An 

inferior  court,  see  the  noEt  Chapter.    The  deiiBBdaiiL  by  sniag 

oat  the  writ,  is  not  estopped  &o»  eoBtret^Ferting  the  le^alitT  «f 

hia  custody  (6).    Whm  a  prieoMz^  werealed  at  the  auit  oi  A., 

is  ordered  by  the  Insolvent  Court  to  he  disofaanped,  exoept  m 

to  the  debt  of  S.,  and  as  to  that  debt  to  be  discnai^ied  aner  • 

time  named,  and  to  be  confined  during  the  intenral  within  the 

walls  of  a  prison  named,  and  S.  theieuj^n  issues  a  eapias,  «pon 

which  he  lodges  a  detainer  in  the  pnson«  the  prisoner  may^ 

neyertheless,  under  \  S^2  Vict,  c,  IK), «.  fi5,  remove  himself  by 

habeas  corpus  into  the  custody  of  the  keeper  (c).    As  to  brin^ 

ing  up  a  prisoner  in  custody  under  this  suit  to  render  him  m 

discharge  of  his  bail*  see  VoL  1,  786. 

This  writ  is  gcantable  of  course,  and  may  be  sued  out  in  ^^^  ^ 
tenn  or  vacation;  but  it  must  bear  teste  in  term.    It  may  be  howtuedout. 
made  returnable  immediate  (d).    Jngrass  it  em  a  plain  pieee  ^Scc, 
parchment  (e);  orfet  a  hUuik  form  ai  the  sMiener^s^  and  Jill  U 
up;  and  write  <mt  a  precipe  on  plain  paper.     Take  the  pracipe 
and  writ  to  one  of  the  Masters  m  the  Queen's  Bench  or  vommon 
PUaSy  who  wUl  sealthe  latter;  or^if  in^  Easche^uer^ get  £ft« 
vrU  sealed  ai  the  Emhequer  Seal  Oflee^mt  Westminster^  andin 
^at  court  aet  ^  also  signed  iff  one  of  the  Masters,    It  must  be 
also  itgsed  by  the  chief  jtMtice,  or,  im  his  absence,  by  one  of 


(a)  BMSviOmUni^A  Scott.  N. IL«  060.  (<f)  Bmumwth  v.  B0R,  S  fiarr.  1875. 

(fr)  Pmnoa ▼.  Y«wm, 7  S«ott,48S.  See  A.  y.  BaldMtfor,  1  Fkar.  «c  D. OS: 

(o  Samuel  t.  NetttetMp,  S  O*  BolSBt  Ca»$^Lmmard  WmUon.  9 M.  tc  K.  79L 

2G.8tD.m,S,a  («)  SwtlMliDraauChtt.  rozBki,M& 
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pa»t  y.  the  other  judges  of  the  court  out  of  which  it  issued  ^);  and, 
unless  so  signed,  the  sheriff  is  not  ohliged  to  execute  it  (^).  In 
the  Exchequer,  it  ou^ht  perhaps  to  have  the  name  and  address 
of  the  attorney  who  issued  it  indorsed  or  written  thereon,  and 
also  the  day,  month,  and  year  when  issued  (A).  Taie  iitothe 
Mce  of  the  sheriff  or  his  deputyy  or  the  iMeer  in  whose  custody 
the  defendant  iSyOtaU  events  four  days  before  the  defendant  ts 
to  be  irouffht  up  («),  and  he  will  have  him  brought  up  to  the 


Howobfyvd, 
Ac 


juda^s  chambers;  pa^  him  his  fees  (k), 
.      The 


HabMt 
corpus  ad 
ntpoodoD- 
dum. 


officer  should  hring  him  to  the  judge's  chambers  in  due 
and  convenient  time  (/),  without  permitting  him  to  wander 
under  pretence  of  such  writ  (m).  Neither  snould  the  officer 
deviate  ^m  the  direct  road,  or  allow  the  defendant  to  ^  at 
liberty  in  conveying  him  to  the  judge's  chambers;  for,  if  he 
do,  it  would  be  an  escape  (n).  He  must  also  take  force  suffi- 
cient to  prevent  the  defendant  from  beine  rescued,  as  a  rescue 
of  the  defendant  would  make  the  sheriff  uable  to  an  action  for 
an  escape  (o).  If  the  officer  to  whom  the  writ  is  directed  do 
not  obey  it,  ne  will,  after  being  ruled  to  return  it  (p),  be  liable 
to  an  attachment  (q).  When  the  prisoner  is  brought  up  to 
chambers,  any  one  of  the  judges  who  is  then  sitting  (although 
the  writ  be  returnable  before  the  chief  justice  only)  will  com- 
mit him  to  the  Queen's  Prison,  and  he  will  be  sent  were  in  the 
custody  of  a  tipstaff  (r).  If  the  writ  be  directed  to  the  ke^>er, 
it  remains  with  him,  and  is  not  returned  to  the  Queen's 
Bench  («)• 

Habeas  Corpus  ad  respondendumJ] — ^The  writ  of  habeas  eor-^ 
pus  ad  respondendum  was  formerly  used  for  the  purpose  of  re- 
moving a  prisoner  to  the  prison  of  the  court  in  which  the  action 
was  pending,  in  order  to  declare  affainst  him.  But  it  seems 
that  this  is  now  unnecessary  (<),  and  it  therefore  needs  no  fur- 
ther notice. 


HabMi 

OOIpUS  M 

ffttlsfiKiea< 
dum,  to 
charge  de- 
fendant In 
executkxi. 


Habeas  Corpus  ad  saHsfadendumJ] — If  a  defendant,  against 
whom  you  have  a  judgment  in  one  of  the  superior  courts,  be 
a  prisoner  in  the  Queen's  Prison,  or  in  the  prison  of  any  in- 
ferior court,  but  at  the  suit  of  a  third  person,  and  not  of  the 
plaintiff,  the  latter  may  have  him  brought  up  before  the  court 
in  which  the  judgment  is  obtained  by  writ  of  habeas  corpus  ad 
satisfaciendum^  in  order  to  charge  him  in  execution  («)•  But 
where  the  defendant  is  in  a  county  gaol,  the  pl^tlff  is  not 
entitled  as  of  right  to  this  writ,  with  a  view  to  remove  him  to 
the  custody  of  tiie  keeper  of  the  Queen's  Prison  ;  the  issuing 


(/)  lftSP.&M.e.lS,f.7. 
Cr)  Rax  ▼.  Aadlktm,  Cowp.  67S. 
{h)  R.  M.,  1  W.4,TaK.S,s.l:lC.AcJ. 
S74.  kDAwtSh9ppard^,Skumt%C,Sii, 


Hopmim  T. 


(<)  Sea  Porfta  ▼.  Ttm,  SB.  &  B.  93; 
6  Moore,  SOD,  5.  C. 

(k)  See  Jnofi.,  I  Str.  306: 
Bmbtr,  %  Id.  S14. 

(I)  BeHanoorM  T.  Bc0, 3  Burr.  1875. 

(m)  R.  M.»1SM,M.7— 10. 

(n)  Roll.  Abr.,  Etcape,  D.  9:  Anon,, 
Crob  Car.  14 :  BaUm  y.TimpI;  Hob. «». 


(o)  ObnibIm  t.  Ward^  1  Str.  4S0. 

(p)  SmiMB,  Ru  V.  PFHfM,  9  Str.  915. 

(4)  H»M  ▼.  Wimmf  5  T.  R.  89. 

(r)  See  In  r«  Samm^,  5  B.  Ac  AM. 
90BL 

(«)  Coeptt  T.  j0fMa,  9  M.  5c  SaL909. 

(f )  Bmmtn  ▼.  Harrif.  9  Dowl.  187:  Mil- 
lard  ▼.  MWmtm,  Id.  503:  Oi»iMM  v. 
H^fMt.  10  Law  J.,  N.  S.,  495,  Exdu, 
decided  tinoe  the  1  &  9  Viet,  c  IIU. 

(m)  See  OMia,  10S9;  Siii^  v.  Bim&v, 
5Nev.&M.50. 
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of  nich  writ  k  discretionary  with  the  Court,  and  it  would  in    chap.  hi. 

most  caaes  be  refba^d,  as  the  defendant  may  be  charged  in  exe- 

cation  by  a  eapiae  ad  eatufaeiendum  («). 

Also,  this  writ  lies  to  bring  up  a  plaintiff  already  in  custody  To  etmt 
in  order  to  cham  him  in  execution  for  costs  of  a  nonsuit,  or  ^^^^^^ 
rerdict  against  him ;  and  in  such  case  no  affidavit  is  necessary  to  ^'^'^ 
warrant  the  issuing  of  the  habeoiy  nor  is  it  necessary  that  anv 
day  certain  for  the  bringing  up  of  the  partv  should  be  inserted, 
or  that  the  number-rolfof  judgment  should  appear  therein  {x). 

This  writ  must  bear  teste  in  term,  and  be  ]:etumable  in  court  Form  of,  how 
upon  a  day  certain  in  term.  It  was,  however,  made  a  ques-  '"^  ****^  *** 
tion,  but  not  decided,  in  a  recent  case,  whether  it  might  be 
tested  on  a  different  day  to  that  on  which  it  issued  {y).  It 
would  seem  that  it  might.  Sue  it  out  in  the  same  manner  at 
ike  habeas  carpus  cum  causdy  ante,  1149.  No  affidavit  is  necessary 
to  obtain  it  («).  It  need  not,  it  seems,  be  marked  or  indorsed 
with  the  term  and  number  of  the  roll  of  the  judgment  (;?).  It 
need  not  be  against  more  than  those  defendants  who  are  in  actual 
custody,  dthough  the  judgment  be  against  several  (a).  Where 
it  is  ror  the  residue  of  a  debt,  after  a  ft.  fa,  is  executed, 
it  is  not  necessary  that  it  should  refer  to  what  has  been  done 
under  the  ft,  fa.  (b)  Indorse,  however ,  on  the  hack  of  the  writ 
the  amount  to  be  leviedy  if  less  than  the  amount  in  the  body 
of  it.  Having  made  a  duplicate  of  it,  deliver  the  writ  to  the  Prooetdingi 
ificer  to  whom  it  is  directed,  who  will  bring  the  prisoner  up  into  ^^ 
open  court  on  the  return-day.  It  is  usual  to  deliver  the  writ  to 
the  keeper  of  the  Queen's  Prison  at  least  two  days,  or  to  any 
other  officer  at  least  four  days,  before  the  prisoner  is  brought 
up  (c).  When  the  prisoner  is  brought  up  tnto  court,  he  wiu  be 
etarged  in  execution  in  the  mode  pointed  out,  ante,  1060;  unless 
he  pays  the  condemn€Uion-money,  no  motion  is  necessary  {d),  and 
no  opposition  can  be  o£Pered  to  the  commitment  on  the  ground 
of  any  illegality  in  the  arrest :  such  illegality  must  form  the 
subject  of  a  separate  motion  for  his  discharge  (e).  In  vaco" 
tion,  it  seems,  the  writ  should  be  lodged  tffith  the  keeper  of  the 
Qitem*s  Prison,  who  will  detain  the  prisoner  thereon  till  the 
next  term,  and  then  bring  him  up.  By  R,  M,  1654,  s,  10, 
C.  P^  the  writ,  when  lodged,  is  a  good  cause  of  detainer.  A 
prisoner  cannot  be  detained  until  payment  of  the  court  fees  on 
this  writ,  which  b  merely  a  substitution  for  a  ca,  sa.  (f) 
Where  a  party  in  custody  under  this  writ  had  removed  him- 
self by  h(u>eas  corpus  into  a  different  custody,  for  the  nurpose 
of  taking  the  benefit  of  the  Insolvent  Act,  it  was  held,  that 
he  had  thereby  waived  an  irregularity  in  the  teste  of  the  first 
writ(^). 

<f)  iriDiffflw  ▼.  J<met,  8  C.  Ac  J.  611.  (e)  See  Park  v.  Torre,  3  B.  &  B.  99;  6 

(j)  Fmmiual  v.  Stringtr,  5  Dowl.  19S;  Moore,  960,  8.  C. 

3  Soott,  5A1.  &  C.  {d)  See  AUridgt  ▼.  SUm/brd,  BM.ScQ, 

iM)  Nnoton  v.  Rffwt,  14  Law  J.,  N.  S.,  409,  C.  P.    The  pnctioe  b  now  the  uune 

73»  C  P.  in  all  the  courts. 

(t)  The  rule  of  H.  T..  S  W.  4.  r.  90*  (0)  Aldridge  ▼.  Sfcnf/lwti,   ntpn.    And 

dispenaes  with  the  entry  of  the  proceed-  me  Wright  v.  Stan/i/rd,  1  DowL«  N.  S., 

ing»  on  record.    See  Fumiwal  v.  stringn',  $72, 

tupra :  and  the  prior  case  of  Wilmm  v.  (/>  DalzeU  v.  CuOeHt  IS  M.  Jc  W.  1;  1 

Bacon,  2  DowL  460.    See  the  form,  Chit.  Dowl.  ft  L.  44«,  S.  C. 

Forms.  54^.  {g)  Newton  v.  Rvwe,  1  Dowl.  &  L.8I4, 

tmt  Wilson  ▼.  Bortm.  1  DowL  118.  C.  P.;  7  Scott.  N.  R.,  643;  13  Law  J., 

(6)  Oreen  y.  f^MMr.  8  Dowl.  191.  N.  8.,  73,  C.  P.,  S,  C, 
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REMOVAL  OF  CAUSES  FROM  INFERIOR  COURTS,   &C. 
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2.  Removal  after  Judgment  for 
the  purpose  qf  Execution, 

Generally,  by  19  6.  3,  c. 
23,  1158. 

Where  the  Judge  is  a  Bar^ 
risler  of  Seven  Yeanl' 
Standing  under  thel  ^2 
Vict,  c,  110,  1159. 
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From  the  Stannaries 
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Part  v. 

Removal 
of  causes 
before  Judg- 
ment. 


By  habeas 
corpus  cum 
causi. 


1.  Removal  of  Causes  before  Judgment* 

By  what  Writs,'] — Causes  from  inferior  cotirts,  not  being 
courts  of  record,  may  in  general  be  removed  into  the  Court  of 
Queen's  Bench,  Common  Pleas,  or  Exchequer,  by  writs  of 
pcne^  recordari  facias  loquelamy  or  accedas  ad  curiam,  according 
to  circumstances  ;  and  from  inferior  courts  of  record,  by  habeas 
corpus  or  certiorari.  But  as  causes  depending  in  inferior  courts 
not  of  record  are  seldom,  in  practice,  removea  into  the  superior 
courts,  except  in  replevin,  it  is  enough  here  to  refer  to  a  former 
'of  this  volume  (a)  where  the  writs  of  pone,  recordari  facias 
elamy  and  accedas  ad  curiam,  have  been  already  noticed. 

e  shall  accordingly  confine  our  attention  in  this  Chapter  to 
the  writs  of  habeas  corpus  cum  causd  and  certiorari,  the  writs 
used  to  remove  causes  into  the  superior  courts  from  inferior 
courts  of  record,  as  already  mentioned. 

The  writ  of  habeas  corpus  cum  causd,  before  the  1  (5f  2  Fid, 
c,  110,  lay  to  remove  the  proceedings  from  an  inferior  court  of 
record,  wnere  the  defendant  was  actually  or  virtually  in  the 
custody  of  the  court  below  (6),  and,  therefore,  where  the  pro- 
ceedings in  the  inferior  court  were  by  plaint  only,  the  proceed- 
ings could  not  be  removed  by  that  writ  (c).  By  that  statute,  a 
defendant  can  no  longer  be  held  to  bail  in  an  action  in  an  infe- 


(a)  Seep.988,ftc  $pth,  4  B.  &  C.  401;  6  D.  St  JL4fr7,  S.C, 

(6)  MUdita  V.  MitOtmham,  1  a  ft  C.        (e)  MUchttt  ▼.  MUdnmhmm,  «M  tm/Km, 
513;  2  D.  ft  R.  783*  S,  C,:  Palmer  v.  fbr- 
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nor  court;  and,  therefore,  it  would  seem  that  this  writ  can  no  cmap.  it. 
longer  be  used,  and  the  only  writ  for  a  removal  of  the  cause  be- 
fore  judgment  is  a  certiorari.  There  seems,  however,  to  be  one 
exception  to  this,  viz.  where  a  party  is  a  prisoner  in  a  court  be- 
low, or  out  of  custody  on  bail,  under  an  attachment  out  of  that 
court;  but  in  this  case  there  is  no  removal  of  the  cause,  but  only 
of  the  cause  of  the  party  being  in  custody. 

The  certiorari  lies,  as  of  course,  in  all  cases  before  judgment,  Now»  by  oer- 
with  the  exceptions  presently  mentioned  (c;^,  whether  the  action  "«*'*• 
were  commenced  by  process  against  the  person  or  not ;  and  it 
may,  it  seems,  be  sued  out  to  remove  an  ejectment,  as  well  as 
other  actions  (e).  The  ^neral  rule  is,  that  it  will  not  He  to 
remove  proceedings  in  an  inferior  court  after  judgment  (/  ).  To 
support  an  application  to  stay  proceedings  in  a  Court  of  Re- 
quests, a  writ  of  certiorari  must  issue,  the  rule  for  which  is  ab- 
solute in  the  first  instance  {g). 

When  not  removable.'] — Neither  the  habeas  nor  the  certiorari  When  not 
lies  where  the  debt  or  damages  laid,  or  things  demanded  in  the  »«»ov»Ue' 
declaration  in  the  court  below,  do  not  amount  to  5/.,  if  the 
steward  or  judge  of  such  court  be  a  barrister  of  three  vears* 
standing  ;  unless  the  action  concerned  the  freehold  or  inherit- 
ance, or  title  to  lands,  lease  or  rent  (A^;  or  if  there  be  several 
causes,  some  under  and  others  above  5/.,  those  only  which  are 
above  5/.  shall  be  removed  (t). 

Secondly,  it  does  not  lie  to  the  courts  established  under  the 
9  (Sf  10  Vict.  c.  95,  unless  the  debt  or  damage  exceed  5/.;  and 
then  only  by  leave  of  a  judge,  in  cases  which  shall  appear  to  him 
fit  to  be  tried  in  the  superior  court,  and  on  such  terms  as  to 
paym^it  of  costs,  giving  security  for  debt  or  costs,  or  such  other 
terms  as  he  shall  think  fit  {j). 

Thirdly,  it  lies  not  where  the  action  is  maintainable  only  in 
the  inferior  court ;  as,  for  instance,  where  an  action  b  brought 
in  the  courts  in  London  for  calling  a  woman  a  whore  {k\  or 
against  fifeme  covert  as  sole  trader  (/),  it  cannot  be  removed  by 
this  or  any  other  writ,  unless  by  a  writ  of  error. 

Fourthly,  it  lies  not  to  the  counties  palatine,  unless  some  spe- 
cial grounds  and  circumstances  for  the  issuing  of  it  be  first  laid 
before  the  superior  court  (m). 

Fifthly,  it  does  not  in  general  lie  after  judgment,  except 
for  the  purpose  of  suing  out  execution,  or  giving  the  judgment 
of  an  inferior  court  the  effect  of  a  judgment  of  a  superior  court, 
under  the  1  <^  2  Vict,  c,  110,  as  to  which,  see  post,  1165  (»).  And 
where  a  certiorari  was  moved  for  to  remove  the  record  of  a 

(cf)  See  Landms  r.  Shia,  3  Dowl.90:  t.  M*OmnetU   1  Burr.  Sl&x   Frank*  y. 

BiwanUy,  Bou;en,6B.8cCxe».K6;7D.  QuinMS,  7  Dowl.  60?. 

&  R.  709.  S.C.    It  baft  been  considered  (i)  12  G.  1,  c.  S9,  •.  3. 

that  8  habeas  corpua  could  nni  be  uied  by  (>){»&  10  Vict.  c.  95,  s.  Oa 

the  plaintiff  to  remove  bU  own  cause.  See  (k)  Walton  v.  Gerke.  Carth.  75. 

HeUom  V.  Ganhter,  Cowp.  116  ;   Tidd.,  (/)  Pope  v.  Vaus,  2  W.  BU  IWJO. 

404;  Pr.  Reg.  216;  Ca«.  Pr.  C.  P.  5.  (m)  Sink  v.  Ijangtvn,  2  Doug.  740:  HT/- 

(e)  Gocdrigftt  ±  Sadlar  v.Dmi^,  2D.&  Hams  v.  Thonuu^   Id.  751,  n.:    Jones  v. 

R.4I77;  1  B.  &  C.253,  5.  C:  Patteson  t.  Dan,  1  B.  &  C.  143:  Patterson  v.  Reay, 

tadss,  3  B.  &  C.  550;  5  D.  &  R.  445.  5.  C.  2  D.  dc  Ry.  177.    And  see  Edwards  v. 

if)  See  R.  T.  Seton,7  T.  R.  373:  Xemp  Bowen,  5  B.  &  C.  206;  7  D.  &  R.  709, 

V.  Botatf,  1   Dowl.  A.  L.  885;  13  Law  J.,  8.  C 

N.  S..  14d,  Q.  B..S.C.  (ft)  See  For  v.  Veole,  8  M.  &  W.  126:  9 

{g1  Franks    v.    fVieks,   9    Dowl.  178.  Dowl.  796,  S.  C. :  Kemp  v.  Baine.l  D.  St 

ABd  see  Id.  489.  L.  885 ;  13  Law  J.,  N.  S..  149,  Q.  B.,  5.  C. 

ih)  21J.  1,  c.  21,  3,  w.  5, 6.  See  Fairieif 
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Part  t.    judgment  in  the  court  at  Durham,  against  a  person  who  was  in 
^  the  custody  of  the  marshal  in  execution  in  an  action  in  the 

Queen's  Bench  for  the  purpose  of  enabling  his  hail  in  the  court 
below  to  render  him  in  the  Court  of  Queen's  Bench  in  their 
discharge,  the  Court  refused  it  (o).  And  it  has  been  decided , 
that,  in  tne  case  of  a  judgment  by  default,  if  the  writ  b  not  de- 
livered until  after  the  jury  have  assessed  the  damages  on  the 
writ  of  in^uinr,  the  Court  will  award  a  procedendo  (/>). 

Lastly,  it  of  course  does  not  lie  where  it  is  expressly  taken 
away  by  statute  (^). 

Whan  bttU  When  Bail  reauired  before  RemowdJ] — By  the  19  Oeo,  3,  c. 

JJJJ^J^J^j^  70,  8,  6,  amendea  by  7  <Sf  8  Geo,  4,  c.  71,  s,  6,  no  cause,  where 
the  cause  of  action  does  not  amount  to  20/.  or  upwards,  can  be 
removed  into  any  superior  court,  by  any  writ  ox  habeas  corpus^ 
or  otherwise,  unless  the  defendant  who  shall  be  desirous  ot  re- 
moving such  cause  enter  into  a  rec(^isance  with  the  party  for 
whom  the  judgment  is  given  by  the  inferior  court  in  double 
the  sum  adjudged  to  be  recovered  by  the  said  judgment,  for 
payment  of  the  debt  and  costs,  in  case  judgment  shall  pass 
against  him  (r).  Thb  applies  only  to  cases  of  removal  before 
judgment  from  courts  of  record  (s).  If  the  sum  in  the  declar- 
ation be  20/.  or  more,  the  plaintiff  is  precluded  fix>m  his  right 
to  require  a  recognisance  under  either  of  the  statutes,  though 
the  sum  sought  to  be  recovered  be  really  less  (t).  The  statute 
extends  to  actions  of  tort ;  such  as  trover  (« ),  slander  («),  in- 
jury to  right  of  way  (v),  and  so  forth,  where  the  damages 
claimed  are  less  than  20/. 

Form,  &c.  of  Form^  S(c,  of  the  WritJ] — The  writ  is  directed  to  the  iud^ 
tiu  writ.  ^jj.  gteward  of  the  inferior  court,  and  it  is  tested  on  some  day  in 
term  ;  and  it  may  be  returnable  immediate^  if  directed  to  the 
inferior  courts  of  London,  Westminster,  Southwark,  or  other 
court  within  four  miles  of  London  {z) ;  and  in  all  other  cases 
on  some  day  certain  in  term  (a).  If  the  defendant  be  in  custody, 
which  he  may  be  under  an  attachment,  the  writ  of  habeas  cor- 
pus cum  causa  should  be  directed  to  the  sheriff  or  other  officer 
in  whose  custody  the  defendant  is  detained  (6). 
CoQMquence  With  respect  to  informalities  in  writs  of  certiorari^  it  is  to  be 
^d^ects  In  observed  that  third  persons  cannot  object  to  the  misdirection  of 
a  certiorari  to  remove  a  cause  from  an  inferior  court,  if  the 
proper  officer  in  whose  keeping  the  record  is  waive  the  objec- 
tion, and  return  the  record  upon  such  writ  (c\  If  a  plaintiff, 
without  improper  motives,  has  removed  a  juogment  into  a  su- 
perior court,  by  an  irregular  writ,  issued  without  leave  of  the 
Clourt,  such  amendments  will  be  allowed  and  terms  imposed  as 

(0)  Fattarmm  ▼.  Retm,  2  D.  ft  R.  177«        (u)  Fttmith  v.  Strami,  10  B.  ft  C  ASS, 
Aod  tee  Bevan  v.  Pnthmk.a Burr.  1161.  (j)  Lm  v.  Ooodlad,  4  D.  ft  R.  3Sa 

(9)  Smith  V.  Sterling,  3  DowL  609;  1  H.  ly)  Firankt  y.  Ouintee,  7  Dowl.  6U7. 

ft  W.  I94..S.  a  Aod  Me  Walker  v.  Goim,  (t)  See  R.  H.,  13  &  U  Car.  2;  R.  M. 

7  D.  ft  R.  7fV :  Lawet  ▼.  HufaMiuon.  3  ISM. 

Dowl.  000;  aaipoH,  1161  ■  {a)  R.  H.,  13  ft  14  Car.  2.  Set  RotteB  v. 

(«)  Seel'btjrT.  Feote,  SM.ft  W.  I96;9  BraRlMi,  3  Dowl.  324.    See  the  form  of 

DowL  79S,  8.  O  habeoi  earpma,  ChlL  Forms,  M5:  and  of 

(r)  SeeWM»r6orou^v.Han(r»4D.ftR.  eertiorwri»  ftc.,  Id.M9;  and  of  the  dif- 

362;  2  B.  ft  C.  802. 5.  C.  .•  OotUm  v.  BtOtrt,  ferent  direction*  of  writs.  Id.  543. 

1  Jur.  22.  <6)  Tidd..  9th  ed.,  349.  frc    See  Perrim 

(«)  Crooket  v.  Longden,  7  DowL  413;  5  v.  Wett,  3  A.  ft  fi.  406;  6  Ner.  ft  11.291, 

Bing   N.  C.  410,  &  C,  nom.  Umgdm  r,  8.  C. 

CnMte.7Scott,377>  (e)  DmieUw,PMmp$»AT.tL4M,  See 

(1)  Bta^  ▼.  retrm,  6  DowL  416.  3  DowL  32ft,  n. 
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will  enable  him  to  avail  himself  of  the  jaogment  without  pre-    cbap.  iv. 
judice  to  the  defendant  {d).    Where  a  party  has  by  mistake  ~ 

issued  a  certiorari  insteaid  of  a  re.  fa.  lo,,  the  rule  to  quash  it, 
on  his  application,  is  absolute  in  the  first  instance  («). 

Writy  how  sued  cut^  ^.] — In  some  cases,  you  are  obliged  to  wrH,  bow 
obtain  the  leave  of  the  Court  or  a  judge  to  sue  out  the  writ ;  •««^  °"*- 
but  this  is  necessary  only  on  removals  from  courts  constituted 
under  the  9  S^  10  Victn  c,  95,  and  also,  it  seems,  on  removals 
£rom  the  courts  of  the  counties  palatine.  In  other  cases,  no 
such  leave  is  necessary  (f),  and  the  writ  may  be  sued  out  as  a 
matter  of  course  (ff).  The  affidavit  for  a  rule  to  sue  out  the 
writ,  when  necessary,  must  not  be  intitled  in  any  cause ;  or,  if 
in  titled,  it  cannot  be  read  (A).  The  rule  for  the  writ  is  abso- 
lute in  the  first  instance  (t).  Sue  out  the  writ  in  the  manner 
directed^  ante,  1 149,  and  leave  it  with  the  clerk  of  the  papersy  or 
weeondary  of  the  inferior  court. 

Within  what  Time  to  he  sued  out  and  delivered.l^The  writ  within  what 
roust,  by  the  43  Elie.  c.  5,  be  delivered  to  the  judge  or  officer  ^  J^Jj^^ 
of  the  inferior  court,  at  latest,  before  any  of  the  jury  are  SiiiTcred. 
sworn  (i) ;  and,  b^  the  21  Jae.  1,  c,  23,  s,  2,  before  issue  or 
demurrer  joined,  it  such  issue  or  demurrer  be  joined  within 
six  weeks  after  the  appearance  of  the  defendant;  and,  as  we 
have  seen,  ante^  1 160,  before  a  writ  of  inquiry  has  been  executed 
in  case  of  a  judgment  by  default  (/) :  otherwise,  in  either  of  these 
cases,  if  not  so  delivered  in  such  time,  the  writ  shall  not  be  re- 
ceived or  allowed  by  such  judge  or  officer,  and  the  inferior  court 
may  proceed  in  the  cause.    If  the  judge  or  officer  of  the  infe- 
rior court  receives  the  certiorari  after  the  time  thus  limited,  a 
procedendo  will  issue,  and  that  although  in  the  meantime  Uie 
record  has  been  filed  in  the  court  above  (m). 

How  obfyed  and  returned,"] — In  cases  where  the  writ  lies,  it  How  obeyed 
has  the  eflect  of  suspending  all  proceedings  in  the  action  against  *°^  ntunwd. 
the  defendant  in  the  inferior  court,  immediately  upon  it  oeing 
delivered  to  the  officer  (n),  and  the  writ  must  be  ooeyed  with- 

Hl)  AmmII  ▼.  BrmdoHt  3  DowL  9M.  the  Court  would  only  allow  the  mnotal 

(«)  Rt^nmaH  w.  Thomwttt,  7  Dowl.  613.  a*  a  matter  of  favour.  If  thla  be  io»  coo- 

(/)  WaOtington  y.  DavU,  S9th  April,  siderinc  that  eren  the  formula  expreMing 

1830.  at  charobnrt,  coram  Knkbtet  J^  the  Aeuon  alluded  to  la  now  unneeeMUjTt 

after  coosulting  with  other  judges.    It  (tee  Dot  Bhxham  v.  Hoe,  6  Dowl.  388), 

the  caae  of  a  habeat  to  the  Palace  there  teems  no  reason  why  the  pnctioe  in 


Court.  the  Exchequer  should  any  knoger  dlflkr 

)  See_per  LitOeditltt  J.,  In  Lattdetu  y.    from  that  in  the  other  courts. 


SkL, 


3  DowL  9Ur  VFaOeiHgtm  ▼.  DavU,  (ht  JSsp,  Noftrot  I  B.  &  C.  S67,Mmb. 

vUtttpru.    It  has  been  said,  that  In  the  (<)  IHsspiy  y.  Goed^y,  3  Dowl 606. 

Exchequer  the  flat  of  a  baron  Is  neces  (Ir)  S««  lAmdena  v.  Shitt,  3  Dowl.  90. 

taxy  where  the  defendant  obtains  such  a  {l)  In  one  case.  It  has  been  held  it  could 

writ,  and  It  is  the  common  practice  to  not  be  deltyered  after  an  interlocutory 

procure  the  flat.    It  does  not  clearly  ap-  Judgment  by  defluilt,  thou^  inquiry  not 

pear  why  a  writ  which  is  as  much  of  executed,  (see  VTifatt  v.  Uttrkham,  Baines, 

ri^t  in  the  other  courts  as  a  writof  error,  881) ;  but  in  more  recent  caies,  it  appears 


(see  per  LtttMois.  J.,  and  BtsUim,  J.,  to  have  been  considered,  that  it  may  at 

wU  MMra).  should  be  dogged  with  this  any  time  before  inquiry.  jSee  Cktfv.  Hiarf, 

cooditsoo  m  the  Kxchequer.    Perhaps  it  9  Burr  759:  Oodler  ▼•  Martden,  4  M.  &  P. 

is  because  the  right  to  sue  in  that  court  138;  6  Bing.  433,  &  C ) 


In  cHO  cases  was  orfgfaiallT  founded  on       {m)  Lartradt  y.  Bmm,  3  M.  fr  W.  69. 
the  fiction,   that  the  plamtlff  was  the       (n)  #bcaotar(r  ▼.  BaUo,    1  Salk.  350. 


9uren*s  debtor;  and  as  this  rerooval  k  It  suspends  the  power  of  the  Inferior 

m  general  eflfeetrd  by  the  defeodanr,  and  court,  so  that,  if  they  proceed,  the  pro* 

not  by  the  plaintitf;  the  fletion  did  not  oeedlngs  would  be  rold,  and  eoram  mn 

apply  m  these  caaes;  and,  consaqoently,  iiidiee. 
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out  delay  (o).  The  habeas  corpus  is  obeyed  by  bringing  up 
the  defendant  (if  in  custody  (/>)),  and  by  returning  the  causes 
with  which  he  stands  charged.  Thn  record  itself  is  not  removed 
into  the  court  above,  but  remains  in  the  court  below  {q).  The 
certiorari  is  obeyed  by  returning  the  record  itself,  formally 
made  up,  and  not  a  mere  transcript  or  copy  of  it,  into  the  court 
above,  in  order  to  be  further  proceeded  upon  there  (r).  If, 
under  the  particular  circumstances  of  the  case,  the  writ  does 
not  lie,  those  circumstances  must  be  stated  specially  in  the  re- 
turn (*). 


Bail  on  re-  Bail  and  Appearance  after  Removal.'] — On  the  removal  by 

j]JJJ2i.**^  habeas  of  a  party  in  custody  or  out  of  custody  on  bail  on  an 
attachment  out  of  an  Inferior  court,  (the  only  case,  it  seems, 
in  which  a  removal  by  habeas  lies),  he  may  be  bailed  as  in  other 
cases  on  an  attachment,  and  as  to  which  see  post,  Pt,  8. 
Common  bail.  On  the  removal  of  the  action  by  certiorari^  the  defendant 
should  enter  an  appearance,  or  file  common  bail,  thus : — 
Ingross  the  bail-piece,  and  annex  it  to  the  writ  and  return;  file 
the  same  at  the  judges  chambers,  and  give  notice  to  theplainr- 
tiff*s  attorney  or  agetU  of  your  having  done  so  {t).  The 
plaintiff  may  at  any  time,  after  the  return  of  the  writ  («),  compel 
the  defendant  to  put  in  common  bail,  by  obtaining,  from  one  of 
the  judges  clerks^  a  rule  for  a  procedendo,  unless  the  defendant 
ptft  in  common  bail  within  four  days  after  notice  thereof,  if  in 
term,  or  in  six  days  if  in  vacation  (x).  And  if  there  be  several 
defendants,  and  the  cause  be  removed  by  one,  common  bail  must 
be  put  in  for  all,  otherwise  Aprocedenao  may  be  awarded  (y). 


Procedendo. 

Where  cauM 

Improperly 

removed. 


Whtfe  com- 
mon bail  not 
flled  in  time. 


Procedendo,! — If  the  cause  has  been  removed  when  it  ought 
not  to  have  been,  the  course  to  be  adopted  by  the  opposite 
party  is  to  apply  to  the  Court  or  a  judge  for  a  writ  of  procedendo. 
The  writ  is  grantable  by  any  jud^  of  the  court  into  which  the 
cause  was  removed,  upon  application  to  one  of  their  clerks  at 
chambers.  Ingross  the  wr%t  upon  plain  parchment  {z),  directed 
to  the  inferior  court,  commanding  mem  to  proceed  in  the  action. 
Make  out  a  prmdpe  for  the  office.  Oet  the  writ  sealed  by  one  of 
the  Masters  in  the  QueevCs  Bench  and  Common  Pleas.  In  tie 
Exchequer,  get  the  writ  sealed  at  the  Exchequer  seal  office  at 
Westminster,  and  in  that  court  get  it  also  swned  by  one  of  the 
Masters,  Take  the  writ  to  the  secondary  of  the  inferior  court, 
and  file  it ;  and  the  cause  will  be  then  proceeded  in,  in  the  in- 
ferior court,  from  the  stage  in  which  it  was  at  the  time  the  cer- 
tiorari was  served. 

If  the  defendant  do  not  file  common  bail  within  the  time 
limited  by  the  rule  for  that  purpose,  the  plaintiff^  may  sue  out 


(o)  See  BmmoaHh  v.  fietf,  3  Burr. 

187ff. 

<;i)  See  «•!«.  1167. 

(«)  Ta&Hichar^  v.  Bo&io,  1  Salk.  358. 

(r)  See  Po/mar  v.  Twin^t  4  B.  &  C. 
401 ;  6  D.  ft  R.  497,  S.  C*  AMkmo  v. 
Hf^itt  1  DowL  ftlO.  See  Vromkt  ▼. 
Witk;  9  DowL  489.  where,  upon  an  ap- 
plication in  the  cauM,  an  omiseion  in  the 
return  was  allowed  to  be  tuppbed  by 
affldavlt. 

(«)  See  forma  ofrttuin,  Tidd't  Forma, 
14^  IM. 


(()  See  the  form  of  the  common  bail- 
piece.  Chit.  Formi.  5S0t  and  of  the  no- 
tice of  havhig  filed  it,  Id.  A51.  See  Tidd, 
9th  ed.,  407. 

(w)  Ckcrkt  ▼.  ifoiMfi,  Barnes,  90:  see 
Im  ▼.  OooOai,  4  O.  &  R.  350. 

(jr)  See  EL  M.,  14tft4,  t.  8;  R.  H.,  10  W. 
3.    See  the  form,  Chit .  Forms,  590. 

(y)  Kmt  V.  Oo4(tiMfi,  7  B.  ft  C.  525; 
1  M.  di  R.  305,  S.  C;  Jamemm  ▼.  Sdhofw- 
war,  I  DowL  175. 

(s)  See  form  of  jN«o«lsfHl»,  Chit.  Ponns, 
551. 
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9k procedendo.    Bat  if  common  bail  be  filed  afler  the  expiration    chip.  iv. 

of  the  rule,  and  before  ih^  pt^oeedendo  is  sued  out,  it  seems  the  — 

procedendo  cannot  be  sued  out  afterwards  (a).  Where  a  cause 
has  been  removed  from  the  Lord  Mayor's  Court  by  certiorariy 
on  the  part  of  the  defendant,  and  the  plaintiflT  serves  the  defend- 
ant with  a  common  rule  for  a  proceaendOy  the  Litter  has  a  right 
to  give  notice  of  justif^'ing  his  bail,  which  he  has  already  put 
in,  and  of  which  he  has  given  notice,  without  waiting  until  he 
is  served  by  the  plaintiff  with  a  rule  for  better  bail ;  and  if  the 

Elaintiff  objects  to  such  a  justification,  he  is  bound  to  attend 
efore  the  judge  when  the  bail  appears  to  justify,  and  if  he  does 
not,  and  the  bail  are  allowed,  he  has  no  right  to  treat  the  rule 
for  allowance  as  a  nullity,  and  issue  a  procedendo  (J>), 

And,  generally,  if  the  defendant,  upon  removing  a  suit  com-  For  other 
DDenced  against  him,  dees  not  comply  with  the  statutes  and  <»u*^ 
roles  of  court,  made  to  r^^late  the  proceedings  therein  upon 
such  removal,  as  bv  not  pleading  in  due  time  to  the  declaration 
delivered,  or  the  like,  the  plaintiff  may  obtain  a  procedendo. 
Also,  if  the  court  below  state,  in  their  return  to  the  habects  or 
certiorariy  circumstances  from  which  the  Court  judge  that  the 
writ  ought  not  to  have  issued,  a  procedendo  will  be  awarded  (c). 

If  \h%  procedendo  has  been  improperly  awarded  or  issued,  the  Quashing 
opposite  party  may  apply  to  the  court  out  of  which  it  issued,  P'«*denda 
to  nave  it  quashed. 

The  court  will  not  quash  a  regular  writ  of  certiorari^  unless  Quuhinff 
there  is  an  admission,  or  something  tantamount  to  it,  by  the  c^<^<'^^"* 
party  suing  it  out,  that  he  has  done  it  for  the  purpose  of  de- 
lay (rf). 

^y  stat.  21  Jac,  1,  c.  23,  s,  8,  after  the  cause  has  thus  been  No  removal 
remanded,  it  can  never  afterwards  be  removed  before  final  52^^'°**" 
judgment  («).  Even  where  the  plaintiff,  after  the  cause  was 
thus  remanded,  recovered  in  the  court  bielow,  and  then  sued 
the  bail  below  upon  their  recognisance,  who  removed  the  pro- 
ceedings into  the  King's  Bench  by  habeas^  the  Court,  upon  ap- 
plication, awarded  a  procedendo  (/  )•  But  this  provision  of  the 
statute  of  James  does  not  extend  to  applications  by  bail  {g). 

Proceedings  after  Removal,'] — ^After  the  cause  has  been  re-  Proceedinga 
moved  into  the  court  above  by  the  plaintiff,  he  may  be  com-  jJ^^J^JI^,"^* 
pelled  to  proceed,  as  pointed  out  antCy  992,  on  such  removal, 
or  he  may  be  nonprossed.  If  not  nonprossed,  the  cause  b  not 
out  of  court  till  a  year  after  the  return  of  the  writ  for  the  re- 
moval of  it  (h).  After  the  cause  has  been  removed  by  the  de- 
fendanty  the  plaintiff  may  proceed  in  the  action  or  not,  as  he 
thinks  fit,  and  the  defendant  cannot,  in  such  a  case,  nonpros 
him  (t);  but  the  cause  will  be  out  of  court  if  he  do  not  declare 

(«)  See  Jofmton  ▼.  WaOtmr,  4  a  Ac  AkL  Lnoea  v.  Hukhinam,  3  Dowl.  006:  1  C, 

535,  a  ca«e  of  special  biUL    And  we  Wig-  M.,di  R.706.  5.C. 

gfM  V.  Stephem.  5  Ewt,  533.  Or)  Gf^nn  v.  Hutehhmm,  3  DowL  5S9; 

(6)  Soamttt  ▼.  Price,  1  Oowl.,  N.  S.,  2  Ad.  5e  E.  6G0.  S.  C 

333.  (A)  linrriah  v.  Riotordf,  5  Nev.  &  M. 

(e)  See  Watmm  ▼.  Ctorfre,  Carth.  75:  26B;  1  H.  &  W.  437.  S.  C    Uwaatbecaae 

Agw  T.  Vaut,  2  W.  Bl.  1060:  Faaacfiarfy  of  a  removal  by  habetu  corpus, 

▼.  OiMo,  1  Salk.  3S2:  Horton v.  Bedeman,  (i)  Oark  v.Buon,  3  U.  4t  Sel.  93:  Clerk 

6T.  B. TOO:  Jmm  t.  Oovtet,  1  a  &  C.  v.  Mayor^f  Bmrwidc,  4  B.  &  C.649:  7  D* 

143.   And  see  JVr  V.  Garvy,  I  Str.  527*  &  R«  104,  S.  C:  NorrUh  ▼.  Richards,  5                       . 

(rf)  ljmdmuv.S/M,3Dow).90.  Nev.  ft  M.  268t  1    H.  ft  W.  4.17,  S.C: 

(«)  SteLnpet'9.IhttcMnson,3  DowL 506.  Davies  v.  James,  I  T.  R.  372;  R.  M.,  16 

(/)  iXjoM  ▼.  HMotp,  6  T.  R.365:  see  C.2. 
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Part  ▼.  within  a  year  after  the  return  of  the  writ  for  the  removal 
of  it ;  and  after  that  time  the  defendant  need  not  receive  the 
decliu*ation  (ir).  Also  the  defendant  may,  within  four  days  alter 
the  end  of  the  term  in  which  the  writ  is  returned,  or  in  any- 
subsequent  term,  rule  the  plaintiff  to  declare ;  and  if  he  does 
not  declare,  then,  within  the  second  term  inclusive  after  the 
appearance  entered  by  the  defendant,  the  defendant  may  after- 
wards refuse  to  receive  the  declaration  (/).  If  the  plaintiff  do 
proceed,  he  must  begin  de  novOy  by  declaring  affainst  the  de- 
fendant, whatever  may  have  been  the  stage  in  which  the  cause 
was  in  the  inferior  court  at  the  time  it  was  removed  (m).  The 
plaintiff,  however,  cannot  declare  before  appearance  is  entered. 
The  rule  of  Jf.  7*.,  3  TV.  4,  as  to  commencements  of  declara- 
tions, does  not  apply  to  causes  removed  from  inferior  courts ; 
and,  therefore,  it  seems  that  the  declaration  should  be  in  the  old 
form  (n).  It  would  be  irregular  if  the  declaration  stated  that 
the  defendant  had  been  summoned  to  answer  the  plaintiff,  and 
if  he  had  not  been  so  (o).  There  is,  it  seems,  no  objection  to 
the  plaintiff  declaring  in  a  different  form  of  action  from  that 
which  he  commenced  in  the  court  below,  provided  it  be  for  the 
same  cause  of  action  ^p),  and  not  for  a  larger  amount  (q). 

Pica,  &&  The  time  for  plead mg  is  the  same  as  in  replenn^  ante^  904; 

but  no  imparlance  is  allowed,  although  the  plaintiff  do  not  de- 
clare until  the  next  term  after  the  appearance  entered,  provided 
he  declare  on  or  before  the  last  day  of  the  term  (r). 

The  subsequent  proceedings  are  the  same  as  in  ordinary 
cases. 

Coitt.  If  the  plaintiff  have  judgment,  he  shall  be  entitled  to,  and 

allowed,  the  costs  of  the  proceedings  in  the  inferior  court  («). 

Affidariu.  When  a  plaint  is  removed  b  v  certiorari  from  an  inferior  court 
into  the  Queen's  Bench,  affidavits  used  on  an  application  in 
the  case  may  be  intitled  in  the  Queen's  Bench  (0*  On  a  rule 
for  discharging  a  prisoner  who  was  arrested  under  process  firom 
an  inferior  court,  and  brought  up  into  the  Court  of  Queen's 
Bench  by  habeas  corpus  cum  causd,  it  was  held  no  objection 
that  the  affidavits  on  which  the  nde  was  obtained  were  inti- 
tuled in  a  cause  in  that  court  (ti). 


2.  Removal  of  Causes  after  Judgment  for  the  Purpose  of 

J^xecution{v), 

Rcmorai  of  Removal  of  Judgments  of  Inferior  Courts  of  Record  generalfy 
^Jg^^^  hy  19  G.  3,  c.  70.]— By  stat.  10  G.  3,  c.  70,  s.  4,  where 
eouitftof       judgment  is  given  in  an  inferior  court  of  record  (4;),  or  any  of 


^)  Oatkt  ▼.  KBuifin,  Barnei.  90:  H«f- 
tOM  ▼.  StrouMdget  1  Str.  631:  livniah  v. 
RidumU,  5  Nev.  ft  M.968:  1  H.  &  W. 
437.  &C. 

<n  Oarke  ▼.  HvMn,  Huttm  ▼.  SCtmi- 
fu4dgtm  tuptOt 

<m)  R.  M.,  18  C.  9:  Fnathttrig  v. 
BaMo,  1  Salk.35S:  TWnerv.Bowi,  Barnet, 
346. 

in)  JDwr  ▼.  Onun,  8  Nev.  &  M.  TOf  4 
Ad.&  B.  485,  S.C;  and  per  Brttewn.J., 
in  9  Dowl.  ft  L.  5S5. 

(o)  Xmim  ▼.  fTMl^,  9  DowL  ft  L.  585. 

(P)  <hmm  T.  Mmdkamwt  1  Wib.  977: 


BeMwrbofOr  ▼.  WaOur,  9  Chit  Rqi.51& 

(9)  Wif9U  ▼.  SvoM,  3 Salk. 55, p«r  em. : 
BauMrfmitk  ▼.  FFa/ktr,  9  Chit.  Repi  510. 

(r)  See  auto,  9M ;  and  9mUk  v.  Jmmm, 
6T.R.759. 

(«)  R.M..  1654, 1^99. 

(0  Fnmk$  ir.  rrieto.  9  DowL  489. 

(w)  Pwrrin  v.  WMt^  5  Ner.  ft  M.  9911 
3  Ad.  ft  E.405;  1  H.ft  W.401,  &C. 

(»)  See  as  to  wrii  of  error  and  writa 
ci  fiilw  Jadginent  from  inferior  oourts. 
Vol.  1.  516,  518,  593. 

{*)  See  fteer  v.  P^ttmr,  9  Jur.  IS. 
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the  superior  courts  at  Westminster  (npon  aflBdavit  of  such    crap.  it. 
jud^ent  being  obtained,  and  of  diligent  search  and  inqniiv  ~ 


lading  been  i^e  after  the  person  of  the  defendant  o^  his  Xl>fir 
effects,  and  of  execution  having  issued  against  his  person  or  ^»i»cT%, 
effects,  as  the  case  may  be,  and  that  his  person  or  his  effects 
are  not  to  be  found  within  the  iurisdiction  of  the  inferior 
court,)  may  cause  the  record  of  the  judgment  to  be  removed 
into  such  superior  court,  and  issue  vrrits  of  execution  thereon 
against  the  person  or  effects  of  the  defendant,  in  the  same  man- 
ner as  upon  judgment  in  the  said  courts  at  Westminster  (y). 
This  statute  does  not  extend  to  an  ejectment  (jt).  Nor  to  judg- 
ments against  the  gamisher  in  foreign  attachment  in  the  lora 
mayor's  court  of  London  (a),  the  statute  being  confined  to  cases 
where  the  proceedings  below  are  similar  to  those  in  the  court 
above  (&).  Nor,  as  it  seems,  to  judgments  for  defendants  (c). 
The  amount  for  which  the  judgment  was  obtained,  or  of  the 
original  debt  or  damages,  is  immaterial  {d).  According  to  one 
case,  it  would  seem  that  the  Court,  and  not  a  judge  at  chambers, 
can  grant  the  writ  for  the  removal  of  the  cause  («);  but  this  is 
qaestionable,  and  it  is  the  common  practice  for  judges  at  cham- 
bers to  grant  it.  The  rule,  on  application  to  the  Court,  is  ab- 
solute in  the  first  instance  (/).  Where  the  original  judgment 
was  destroyed  by  accidental  nre,  the  Court  ordered  execution 
to  issue  on  a  verified  copy  of  the  judgment  (^). 

Removal  of  Judgments,  ^c,  where  the  Judge  is  a  Barrister  of  lUmoTa)  of 
sewn  Year/ Standing,  under  1  iSj-  2  Viet.  c.  110.]— The  22nd  J^fj^^y* 
section  of  1  ^  2  Vict.  e.  110,  enacts,  ''that  in  all  cases  where  ordenof  la- 
final  judgment  shall  be  obtained  in  any  action  or  suit  in  anjr  JfhSi  ^If** 
inferior  court  of  record,  in  which,  at  the  time  of  passing  of  this  ludge  la  a 
act,  a  barrister  of  not  less  than  seven  years'  standing  wiall  act  JJJ^n*S^ 
as  judge,  assessor,  or  assistant  in  the  trial  of  causes,  and  also  in  standing, 
all  cases  where  any  rule  or  order  shall  be  made  by  any  such  in-  ^yf^J^  ^^ 
ferior  court  of  record  as  aforesaid,  whereby  any  sum  of  money, 
or  any  costs,  charges,  or  exnenses,  shall  be  payable  to  any  per- 
son, it  shall  be  lawful  for  tne  judges  of  any  of  her  Majesty's 
superior  courts  of  record  at  Westminster,  or,  if  such  inferior 
court  be  within  the  county  palatine  of  Lancaster,  for  the  judges 
of  the  Court  of  Common  Pleas  at  Lancaster,  or  for  any  judge 
of  any  of  the  said  courts  at  chambers,  either  in  term  or  vaca- 
tion, upon  the  application  of  any  person  who,  at  the  time  of 
the  commencement  of  this  act  shall  nave  recovered  or  who  shall 
at  any  time  thereafter  recover  such  judgment,  or  to  whom  anv 
money  or  costs,  charges  or  expenses,  shall  be  payable  by  sucn 
rule  or  order  as  aforesaid,  or  upon  the  application  of  any  per* 
son  on  his  behalf,  and  upon  the  production  of  the  record  of  such 
judgment,  or  upon  the  production  of  such  rule  or  order,  such 
record,  or  rule  or  order,  as  the  case  may  be,  being  respectively 


UfS  See  the  fonn  of  the  aflldavit  In  5  B.  ft  AM.  825,  8.  C. 

this  latter  case.   Chit.  Forms.  AftS ;   of  (6)  Per  Ahbott,  C.  J.,  5  B.  ft  Aid.  823. 

the  nile.  Id.  &52;  and  of  tlie  veiUmwlt  {e)  Battm  v.  Sgubrett  A  Dowl.  5n. 

Id.M3.     See  Jvrdam  ▼.  Gate,  I  H.  nu  (<#>  Km>wtmw,Lyndi,2Dow\.ti2X 

fi32.  (e)  RaweU  ir.  Br«edon,  3  Dowl.  3S4. 

u)  Dott  Stm^fiM  ▼.  SMpfty,  9  Dowl.  (/)  Knowim  v.  l^neh,  2  DowL  623. 

408.  (g)  Chmngrtght  v.  Frank*,  6  Dowl. 

(a)  BubMr  ▼.  ManhaU,  1  D.  &  R.  637t  471. 

q3 
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pabt  ▼.  under  the  seal  of  the  inferior  court  and  signature  of  the  proper 
officer  thereof,  to  order  and  direct  the  judgment-,  or,  as  the  case 
may  be,  the  rule  or  order,  of  such  inferior  court  to  be  removed 
into  the  said  superior  court,  or  into  the  Court  of  Common  Pleas 
at  Lancaster,  as  the  case  may  be ;  and  immediately  thereupon 
such  judgment,  rule,  or  order  shall  be  of  the  same  force,  charge, 
and  effect  as  a  judgment  recovered  in  or  a  rule  or  order  made 
by  such  superior  court,  and  all  proceedings  shall  and  may  be 
immediately  had  and  taken  thereupon,  or  by  reason  or  in  conse- 
quence thereof,  as  if  such  judgment  so  recovered,  or  rule  or 
order  so  made,  had  been  origin^ly  recovered  in  or  made  by  the 
said  superior  court,  or  into  the  Court  of  Common  Pleas  at 
Lancaster,  as  the  case  may  be  ;  and  all  the  reasonable  costs  and 
chaises  attendant  upon  such  application  and  removal  shall  be 
recovered  in  like  manner  as  if  the  same  were  part  of  such  judg- 
ment, or  rule  or  order :  Provided  always,  that  no  such  judgment, 
or  rule  or  order,  when  so  removed  as  aforesaid,  shall  affect  any 
lands,  tenements, or  hereditaments, as  to  purchasers,  mortgagees, 
or  creditors,  any  further  than  the  same  would  have  done  if  the 
same  had  remamed  a  judgment,  rule,  or  order  of  such  inferior 
court,  unless  and  until  a  writ  of  execution  thereon  shall  be 
actually  put  into  the  hands  of  the  sheriff  or  other  officer  ap- 
pointed to  execute  the  same  (A).  It  seems  doubtful  whether 
the  removal  of  a  transcript  of  the  judgment  of  an  inferior  court 
made  from  the  minutes  or  roll  of  the  court,  sealed  with  the 
seal  and  signed  by  the  officer  of  the  court,  for  the  purpose  of 
suing  out  execution  from  a  superior  oourt  on  a  judgment  in  an 
inferior  one,  is  a  compliance  with  this  enactment  (t).  Where 
a  judgment  has  been  removed  under  it,  the  Court  will 
not  inquire  into  the  regularity  of  the  proceedings  of  the  court 
below  previous  to  the  judgment  (j ).  It  may  be  observed,  that 
this  enactment  does  not  contain  the  words  on  the  construction  of 
which  it  has  been  held  that  the  above  statute,  19  G^.  3,  c,  70, 
does  not  include  judgments  for  defendants.  It  applies  to  in- 
ferior courts  of  equity  as  well  as  law  {k^, 
Couruof  R«-  Most  of  the  recent  statutes  establishing  or  further  extend- 
quetu.  jjjg,  ^|j^  powers  of  courts  of  requests,  contain  provisions  making 

this  enactment  applicable  so  as  to  authorise  uie  removal  of  the 
judgment  for  the  purpose  of  execution  (/). 

Removal  of  a     Removal  ofJuchmeiUy  Sfc.  from  the  Common  Pleas  a$  Lanr 
A^^cL-   «w*^  <^  />iirA<im.1— The  above  statute  of  19  G.  3,  c.  70,  s.  4, 
rooa  Pleas  at  was  extended  to  the  counties  palatine  by  the  32  Q,  3,  c.  68,  s. 
*'*°***'**      1;  but  the  removal  of  judgments,  &c.,  from  these  courts  is 
now  regulated  by  more  modem  statutes.    The  4  <$f  5  W.  4,  c. 
62,  «.  31,  as  to  I^ncaster,  enacts,  '*  that  whenever  a  plaintiff  or 
defendant,  in  any  action  or  suit  in  which  judgment  shali  be  re- 
covered in  the  said  Court  of  Common  Pleas  at  Lancaster,  shall 
remove  his  person  or  goods  or  chattels  from  or  out  of  the  juris- 
diction of  the  said  Court  of  Common  Pleas  at  Lancaster,  it  shall 
and  may  be  lawful  for  any  of  the  superior  courts  at  West^ 
minster,  upon  a  certificate  from  the  prothonotary  of  the  said 

{h)  See  the  formt  of  affidavit,  order,  (j)  Siimm  v.  Count  de  VFiittt,  1  Dow  I. 

aod  writs  of  exccutkm  on  this  section,  646. 

Chit.  Forms,  55&«t9eq.  (k)  Harr^  v.  iMUtert,  7  DimL  616. 

\i)  K$mp  V.  Pmrp,  8  Jor.  576,  B.  C.  (/)  See  F)w  v.  Veal,  8  M.  ft  W.  126. 
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Conrt  of  Common  Pleas  at  Lancaster,  or  his  deputy,  of  the  chap.  iv. 
amount  of  final  judgment  obtained  in  any  such  action,  to  issue 
a  writ  or  writs  of  execution  thereupon  for  the  amount  of  such 
judgment,  and  the  costs  of  such  writ  or  writs  and  certificate, 
to  uie  sherifiP  of  any  county,  city,  liberty,  or  place,  against  the 
person  or  persons  or  goods  of  the  party  or  parties  against  whom 
such  final  judgment  shall  have  been  obtained,  in  such  manner 
as  upon  judgments  obtained  in  any  of  the  said  Courts  at  West- 
minster' (m).  An  application  to  obtain  execution  under  this 
act  shoula  be  support^  by  an  affidavit  of  the  recovery  of  the 
judgment  in  the  court  at  Lancaster,  and  of  the  removfu  of  the 
party  against  whom  the  jud^ent  was  recovered,  or  of  his 
gooJs  and  chattels,  out  of  the  jurisdiction  of  that  court.  And 
the  affidavit  should,  it  seems,  state  distinctly  that  the  party 
was  a  resident  within  the  jurisdiction  at  the  time  of  the  judg- 
ment, or  of  action  brought,  and  then  had  goods  and  chattels 
there  which  he  has  since  removed  out  of  the  jurisdiction.  It  is 
not  sufficient  to  state  that  he  is  not  now  a  resident  within  the 
jurisdiction,  and  has  not  any  goods  or  chattels  within  it ;  or 
that  he  is  not  now  a  resident  there,  and  has  removed  all  his 

foods  and  chattels  out  of  the  jurisdiction  since  thejudgment(i}^. 
f  the  application  be  for  a  capias  ad  satisfaciendum^  it  would 
seem  the  affidavit  need  merenr  state  the  removal  of  his  person 
and  not  of  his  goods  (o).  The  affidavit  should  be  intitled  in 
the  superior  court  (  />). 

Sect.  32  also  enacts,  ^  that,  in  case  any  rule  of  the  said  Rtmovai  of 
Court  of  Common  Pleas  at  Lancaster  cannot  be  enforced  by  Jhl^coSrt. 
reason  of  the  non^residence  of  any  party  or  parties  within  the 
jurisdiction  thereof,  it  shall  be  lawful,  upon  a  certificate  of 
such  rule  by  the  prothonotaxy  of  the  said  court,  and  an  affida- 
vit, that  by  reason  of  such  non-residence  such  rule  cannot  be 
enforced  as  aforesaid,  to  make  such  rule  a  rule  of  any  one  of 
the  said  courts  at  Westminster,  if  such  court  shall  tnink  fit, 
whereupon  such  rule  shall  be  enforced  as  a  rule  of  such 
court." 

The  2  ^f  3  Vid,  e.  16,  s.  28,  as  to  jud^ents  in  the  Court  of  in  comtof 
Pleas  at  Durham,  contains  a  provision  similar  to  that  of  1  <5f  2  q^^ 
Fia.  c.  110, #. 22,  arUe,  1159.    The  2  ScS  Vict,  c.  16,  s. 29, con- 
tains a  similar  provision  to  the  4^5  Ir .  4,  c.  62,  s,  32,  supra^ 
as  to  rules  of  the  Court  of  Pleas  at  Durham. 

Removal  of  Judgment^  S(c,  from  the  Stannaries  Court,"] — The  Removal  ot 
6  J^  7  'T.  4,  c.  106,  *.  11,  for  the  improvement  of  the  admini-  i^yteflile 
straUon  of  justice  in  the  Stannaries  of  Cornwall,  contains  pro-  stiinnari?s 
visbns  similar  to  those  of  the  above  act  of  4  (Jjf  5  W,  4,  c.  62,  s.  ^^^^^' 
31.    But  the  provisions  of  the  6  4f  7  JV,4,  c.  106,  apply  only 
to  judgments,  orders,  &c.,  on  the  law  side  of  the  court  {g). 
And  decrees  on  the  e<|uity  side  of  the  court  can  only  be  re- 
moved under  the  provimons  of  the  1  <Sf  2  Vict.  c.  110,  s.  22, 
noticed  ante,  1159  (r)* 

(m)  See  Uie  forms.  Chit,  Forms,  ftSSL  &  E.  81,  S.  C.    But  sm  S.  C,  3  Dowl,  4. 

{n\  Wimimt  ▼.  Birt,  0  M.  ft  W.  00;  I  (p)  Wigdm  v.  Birt,  tumrm, 

DowL,  N .  S.,  09.  37>,  8.  C.     And   see  {q)  Harvey  v.  GOtertf,  7  Dowl.  525,  cor. 

AHciwort^T.  Fbgf.SCM.,^  R.796S  1  PkiMMnM,  J. 

Tjrr.  di  G.  178t  4  DowL  996,  8.  C.  (ri  Harvey  v.  CUbard,  7  Dowl.  616,  cor. 

(o)  Ijfrd  T.  Oo«,  4  Ney.  &  M.  90;  8  AU.  Wmiamt,  J. 
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CHAPTER  V. 


CLAIM  OP  OONUSANCB. 


pakt  y.  In  what  Ca8es.']'^ln^mox  courts  of  record  (a)  having  a 
inwbatcaies.  gi^nt  of  *' conusance  of  pleas,"  with  or  without  exclusiye 
words,  may  claim  conusance  if  an  action  for  a  cause  within 
their  oonxuance  be  brought  in  a  superior  court  {b).  But  eontt- 
sance  shall  not  be  allowed  when  the  franchise  claiming  it  can- 
not give  a  remedy,  and  when,  consequently,  there  would  be  a 
failure  of  justice  Tc),  as  in  quare  tmpedit  (d),  replevin  («), 
waste  ^/),  or  attaint  {g)\  nor  shall  it  be  allowed  after  the 
cause  nas  been  removed  from  the  inferior  court  by  writ  of 
error  (A),  or  where  the  corporation  or  lord  to  whom  the  fran- 
chise was  granted  are  themselves  parties  (t^,  or  in  qw>  warranto 
informations  (k);  nor  shall  it  be  allowed  wnere  the  defendant  is 
a  stranger,  not  having  any  property  within  the  franchise  (/),  or 
where  the  action  in  the  superior  court  is  against  an  heir  on  the 
bond  of  his  ancestor,  and  he  hath  no  assets  within  the  jurisdic- 
tion of  the  inferior  court  (m);  nor  shall  it  be  allowed  where 
the  plaintiff  is  an  attorney  or  officer  of  the  superior  court,  and 
consequently  privileged  to  sue  there  (n).  The  defendant  being 
in  the  custody  of  tlie  keeper  of  the  Queen's  Prison,  however, 
does  not  oust  the  inferior  court  of  its  jurisdiction  (o). 

As  to  the  species  of  actions  in  which  conusance  is  allowed,  it 
depends  entirely  upon  the  charter  by  which  the  franchise  has 
been  granted.  The  universities  have  conusance  in  personal  ac- 
tions only  (p);m  other  cases  the  conusance  is  usually  confined 
to  local  actions  {q);  but  in  all  cases,  the  actions  in  which  it  is 
claimed  must  be  such  as  were  in  esse  at  the  time  of  the  charter, 
and  not  subsequently  created  by  statute  (r). 

Whoitobe         When  to  be  nwde."] — Conusance  must  be  claimed  before  the 
i°*^'  defendant  has  pleaded  («),  and  even  before  imparlance  (t);  and 

in  cases  where  the  cause  of  action  appears  in  the  writ,  it  must 
be  claimed  upon  the  return-day  of  the  writ  (ti). 

(a)  9lDSt.l40t  Co.  LHtll7-b.  (»)  Lit  R«p.  40.  304;   3  Leon.  140: 

Ibt  See  9  B«c.  Abr..  Courts,  (D)  3;  JoUHfb  v.  Langtlm,  1  Ld.  lUym.  Stti 

]  Sellon,  SS7:  Hardr.  500,  AIO:  Jeiminga  ante,  SO,  60. 

▼.  Mofilfyn,  C«rth.  11:  Da9i$  r.  Stringer,  (o)  Bio.  Coousanoe*  M:   JemUmg*  ▼. 

Carth.  354.  HmUe^m,  Carth.  IS;  Jmm  ▼.  Dtdmim,  1 


(c)  IB 


1  Ra  Abr.  489.  Ld.  Rayro.  135. 

E.  3,  29  b;  96  E.  3. 73;  Ca  Utt.  (p)  See  Lie  Rep.  3fi9;   HaO^*  earn, 

Cro.  Car.  87*  88:  Tkomtm  r.  Fhv4  * 

(•)  38  E.  3, 31;  9  Inst.  140;  Bro.  Conu-  Serie.  lA  East,  834:  WUHamty.  J9Hc*en- 

••nc«^49a.  dm,  11  East,  643. 

if)  1  H.  4, 5.  (9)  4  Inst.  913;  Tidd.  691. 

{g\  Dy.  209;  Kdlw.  910;  Co.  LItt.  904.  (n  14  H.  4,  20;  see  92  E.  4,  93;  9  Bae. 

JA)  M  Ass.  9.  Abr.,  Courts,  (D)  3. 

(i)  Beodl.  88,  pL  134:  Av  ▼.  Savodge,  {*)  Wtll»  t.  TV^sm,  Bames,  346. 

Hobi87  Kt\  PTaUw  ▼.  IVwAont,  Willt*.  S33. 

<*)  Keilw.  88  to  90.  («)  iMtMbv  ▼.  SniiXk^  9  Wtls.  401*.  41 3t 

(1)99  Ass.  83.  A.  ▼.4far,  6Burr.9ll20.    Sfttrmpmr, 

(m)  Brown  ▼.  Ourtngtm,  Cto,  Jae.fi09t  Rmmuri,  19  East,  19: 
f  RaBep.48. 
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Hew  mddeJ^ — The  clum  most  be  entered  on  a  roll  («);  and  cmaf.  t. 
if  the  franchise  were  immemorial  and  not  founded  upon  any  ni^,n«de. 
exjpress  charter,  a  former  allowance  of  it  in  the  superior  court, 
or  in  eyre,  must  be  stated  (y).  Such  allowance,  or.  in  the  case 
of  an  express  charter  or  private  statute,  then  the  charter  itself, 
or  an  exemplification  of  it  under  the  great  seal,  or  an  exemnli- 
fication  {g)  or  copy  of  the  private  statute,  must  be  produced  in 
court.  Also,  where  the  claim  is  made  bv  one  of  the  universi- 
ties, a  certificate  of  the  chancellor  of  such  university,  that  the 
defendant  is  a  resident  member,  and  also  an  affidavit  to  the 
same  effect,  must  be  produced  (a). 

The  claim  is  exhibited  in  court,  and  the  motion  is  made  that  Motion  and 
it  be  allowed.  Then,  upon  the  claim  and  the  other  documents  i^w.^^' 
above  mentioned  being  Had,  the  Court  grant  a  rule  upon  the 

{plaintiff  to  shew  cause  why  the  conusance  should  not  be  sl- 
owed; and  upon  cause  shewn  or  de&ult  made,  the  Court 
make  the  rule  absolute,  or  discharve  it,  as  in  ordinary  cases  (h\ 

CcnuscMce  may  be  claimed  by  the  bailiff  of  the  franchise  (c).  By  whom 
or  by  the  chancellor,  vice-chancellor  (d)y  or  even  the  deputy  "**•• 
of  the  vice-chancellor  of  either  of  the  universities  («),  If  made 
by  attorney,  the  letter  of  attorney  must  be  produced  in  court 
and  filed  (/). 

If  conu8€aiee  be  allowed,  a  transcript  of  the  record  is  sent  to  Record,  how 
the  inferior  court,  but  the  record  itself  remains  in  the  superior  **•!««* o*^ 
court;  and  if  the  plaintiff  afterwards  cannot  have  justice  done 
him  in  the  court  below,  he  may  have  a  re-summons  upon  the  R»«ummam. 
record  remaining  in  the  superior  court  {g), 

{*)  Pottmoster  ▼.  Graham,  9  Str.  810:  (b)  See  Broume  ▼.  RetHmard.  12  East, 

Lmiingf9  w.  Smith,  2  WU«.  409i   See  the  19:  ice  Lmutngii^  v.  Smith,  S  WlU.  4U9; 

form  of  the  entry,  Broume  v.  Rmouard,  Comb.  119. 

IS  East,  15w  ici  Bra  Conuonoe,  98.  50. 

(y)  Fio$t0r  ▼.  Hetam,  1  Ld.  lUym.  427:  (d)  WmamM  ▼.  Brkkm/yitn,  11  East, 

rottm'  V.  Mittnn,  1  Salk.  183;  9  Co.  27  b,  M3. 

28  a.  (e)  Hardr.  fi06.  StitDormtrf,  Howard, 

{%)  Sc0  KertdrUk  ▼.  K^nattw,  I  W.  BL  »t$pra, 

4M.  C/)  fiUkop  of  Ei^t  COM,  1  Sid.  103:  1 

(a)  Paiumoattr  v.  Oraham,  2  Str.  810:  L«t.  87.   And  see  WUHamtyi.  Bridtenden, 

Dormer vMoward,9Jur.7^,ExcYi.,^hen  11  East, 543:  Brotvntv.Renmtard,  Igld. 

a  plea  to  the  JurisdictUm,  on  the  ground  12  to  15. 

that  the  cause  of  actloo  arose  In  Oklbcd,  {g)  1  Sellon,  257;  Tidd,  634. 
held 
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CHAPTER  VI. 


CHAN6B  OF  VENUE. 


Part  ▼.  It  should  be  premised  that  the  Court  will,  in  some  cases  in 
local  and  other  actions,  order  the  issue  or  inquiry  to  be  tried 
or  executed  in  another  county  than  that  in  which  the  venue 
is  laid^  but  this  practice  is  distinct  from  that  of  changing  the 
venue,  noticed  ante^  Vol,  1  -  ^^^ 

1.  By  Defendant  on  the  common  AffidavUy  1164. 

2.  By  Defendant  on  Special  Grounds^  1170. 

3.  By  Plaintiff,  1172. 


1.  By  Defendant  on  the  common  Affidavit. 

inwhatGiMs.  In  what  Cases J\ — Local  actions  must  be  brought  in  the 
county  in  which  the  cause  of  action  arose;  transitory  actions, 
in  an^  county,  at  the  option  of  the  plaintiff.  But  if  the  plain- 
tiff bring  a  transitory  action  in  anv  other  county  than  that  in 
which  the  cause  of  action  arose,  the  defendant,  upon  applica- 
tion to  the  Court  or  a  jud^,  founded  upon  an  aflfiaavit,  "  that 
the  plaintiff's  cause  of  action  (a)  (if  any)  arose  in  the  county 
of  B.,  and  not  in  the  county  of  A.,"  Twhere  the  action  is 
brought),  *'  or  elsewhere  out  of  the  s^a  county  of  B.,*'  can 
have  the  venue  changed  to  the  county  where  the  cause  of  action 
really  arose  (5).  The  affidavit  must  expressly  state  that  the 
cause  of  action  did  not  arise  in  the  county  in  which  the  venue 
is  laid,  and  that  it  did  arise  in  the  county  to  which  the  venue 
is  sought  to  be  changed,  and  not  elsewhere  (c).  It  may,  it 
seems,  be  made  either  by  the  defendant  or  his  attorney  (^),  or, 
perhaps,  any  other  person  who  can  swear  to  the  facts ;  bu^  ex- 
cept under  peculiar  circumstances,  it  had  better  be  made  by 
the  former.  It  seems  that  it  cannot  be  made  by  the  defendant's 
wife,  though  it  may,  if  it  be  shewn  that  he  is  too  unwell  to 
attend  before  a  commissioner,  and  that  she  understands  the 
nature  and  particulars  of  the  action  («).    It  may  be  made  by 

* 

(ai  As   to   the  meonlhg  of  thU,  see  v.  Tsny,  2  DowL  566:  AU«n  ▼.  Oi^fclM. 

Gerard  v.  Hodge,  10  East,  38:  Oarln  ▼.  3  T.  R.  486:  WaDur  ir.  WrUfiii,  4  East, 

Wood,  1  N.  H.  310.    It  will  not  suffice  to  49S. 

swear  thai  *'  the  promises  hi  the  declar-  (<f)  Bidddl  v.  SmUh,  2  DowL  21%    See 

ation  mentioned '*  were  made,  diet  Cok  Ktng  v.  Tumtr,  1  Chit.  Rep.  fiS,  161: 

V.  Ooring,  Barnes,  336:  White  v.  Love,  Shearbum  v.  Shubrick,  6  Scott,  N.  IL, 

2  Barnard.  74.  133L 

(b)  See  I  Saund.  73,  74.  n.:  Jonet  v.  («)  WWkmu  v.  Higgeg,  8  DowL  165; 
Poaree,  2  Dowl.  M;  Tidd,  9th  ed.,  609l  6  M.  &  W.  133,  S.  C  The  applicatkm 
See  form  of  affidavit.  Chit.  Forms,  059.  in  this  case  seems  to  have  been  to  bring 

(c)  Jonet  V.  fVaroff,  2  DowL  54:  Palmer  back  the  venue. 
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one  of  several  defendants  (/).    One  of  several  defendants,    Cmap.  r%, 
however,  cannot  change  the  venne  without  the  consent  of  the  semai  de- 
others  ;  but  if  there  be  reason  to  infer  their  consent,  it  may  be  ftodanu. 
changcN]  upon  the  application  of  one  of  them,  though  the  others 
have,  by  pleading,  obtahiing  time  on  terms,  or  even  suffering 
judgment  by  defeult,  lost  their  privilege  {g). 

In  an  action  for  criminal  conversation  (A),  or  for  an  as-  i°J*^*< 
sault  (t),  or  for  negligence  in  driving,  &c.  (it),  the  venue  may  ■*'**"'*• 
be  changed,  as  of  course,  upon  the  common  affidavit:  but 
not  80,  it  seems,  in  an  action  on  the  case  for  running  down  a 
diip  (/).  So,  according  to  the  recent  decision  of  the  Court  of 
Exchequer  in  Mandel  v.  Skely  the  venue  may,  it  seems,  be 
cbangeo,  on  the  common  affidavit,  in  all  actions  upon  contracts, 
though  in  writing,  except  on  specialties  (m),  bills  of  exchange, 
and  promissory  notes  (n).  And  although  it  would  seem,  from 
some  prior  decisions,  tnat  it  cannot  be  cnanged  in  an  action  on 
a  pobcy  of  insurance  (o^,  or  other  instrument,  though  not 
under  seal,  if  the  declaration  be  special  on  the  written  instru- 
ment, and  the  instrument  be  not  merely  incidental  to  the 
action,  as  an  I.  0.  U.,  or  the  like  (p\  yet,  according  to  that 
decision,  this  is  not  correct.  At  all  events,  it  may  be  changed 
in  an  action  on  a  contract  to  be  performed  In  a  particular 
place  {q\  It  cannot  be  changed  in  an  action  of  debt  on  a 
demise  for  rent  (r),  or  in  an  action  on  an  award  (s).  There 
are  some  other  cases,  also,  in  which  the  venue  will  not  be  al- 
lowed to  be  changed  on  the  common  affidavit ;  as  in  actions 
for  icandalwn  magnaium  (^),  actions  for  the  infringement  of  a 
patent,  where  the  venue  is  laid  in  Middlesex  (m);  actions  for 
escapes,  or  false  returns  (r);  and,  as  b  reported,  actions  against 
earners  ( jr).  It  may  be  added,  that,  if  the  declaration  contain 
one  count  on  a  bondflde  (z)  cause  of  action,  in  respect  of  which 
the  venue  cannot  be  changed,  the  insertion  of  other  counts  on 
causes  of  action,  in  which  the  venue  can  be  changed,  wiU 
make  no  diflference  (a). 


(/)  Bar  ▼.  Retd,  Barnet,  343.  12  Moore.  161,  8,  C:  8hdt  v.  Treto,  9 

{g)  Set  KeelM  v.  Hotkmdt  4  M.  ft  Sdw.    DowL  «;  1  C.  ft  M.  IB4,  S.  C:  BtterU 

233:   firadrMtay  v.  Rippotit  5  Taunt.  87*.    ir.  VTHMf,  1  Tvr.  532;  2  C.  ft  J.  A47;  1 


Ormm  ▼.  Thaekeraif,  id.  631.  Amm,,  2  DowL  SM,  8,  CC 

Chit.  417.  («)  MomdBl  ▼.  SCmI,  mtpra. 

(A)  Guonf  ▼.  flbdln.  10  Eatt,  32.  (r^  DinUm$U  ▼.  Gtoft,  2  Str.  878.    It 

«)  SAep*«anl  ir.  Hoff.  2  ChH.  lUp.  417.  may  to  debt  for  UM  and  oecumtioot  H«r> 

ik)  WitHamt  ▼.  Ldtid,  4  Taunt.  729.  Hiv  v*  Wam,  8  DowL  ft  L.  609}  BSoott, 

(D  Thcke  V.  Qodlfrt^,  1  T.  R.  788, n.  N.^.  7A5,S.  C                   ^  «  ..  „  «. 

But  it  does  not  appear  ftom  tba  leport  (t)  WkMmm  v.  ttoifMf.  2  B.  ft  P.  35A: 

where  the  acddent  took  ptaoe;  Shmmiy  ▼.  Hi4v,  4  D.  ft  R.  635t  3  B.  ft 

(«)  JfoMrfaf  ▼.  atrni,  8  M.  ft  W. 644:  C.  9,  8,  Ct  Mmrtinv.  Dmm,  1  Dowl. ft  L. 

aimtt  ▼.  Trmnf,  1  C.  ft  M.  584:  Nath  ▼.  979t  11  M.  ft  W.  7M,  8.  C. 

Brmu,  12  Law  J.,  N.  &,  102t  JiMtar  ▼.  (()  GrMlnv.  IVmlkmr,  7  Scott,  846:  Dmkn 

T99lor,  1 T.  R.  781:  WaU  v.  Daniet,  I  &  4f  SoHtik  ▼.  JUtrtm,  2  Salk.  608:  Ladif 

ft  P.  425:  row*  V.  Vowtie,  4  DowL  »\  IWrniM^re  v.  J>WrMt,  2  Str.  W7, 

3  Ad.ft  EL811.  8,  C:  Bokncit  Mmuk  ir.  (m)  BrutnHm  ▼.  IFMCe,  7  D.  ft  R.  103: 


SMtou,  1  C,  BL,  ftU.86i  2Dowl.eMi  ilaM» 9 Chit  R^ 418:  Gmmnm ▼. Oriv* 

•  /»  6T.  R.363. 

'(nt  Mmdd  ▼.  StMl.   mtpm:  Pmnmti^r  U)  ifnon.,  9  Salk. 689. 670.    S^PUOm 

V.  ObMy.  3  DowL  68:  WdtOmo  t.  8ter;  ▼.  8ht^ofMkUUmej»  2  Mardi.  IM. 

Id.  160:  PInkrm  ▼.  Ctafttw,  1  T.  R.fiTl:  (y)  Hmthemttft  cam,  2  Salk.  670;  mi 


Esmu  y.  Wmmr,  1  B.  ft  B.  20: 8k»f^trd    , ^  -  «,       . 

V.  Green,  5  Taunt.  57«s  SmiOi  v.  £ftiiM.  (t)  S«  Shaherd  ▼.  Ormn.5  Taunt. 

1  Dowr498.  578:  Hart  ▼.  Tfli*r,  2  D.  ft  R,  164:  iW- 

(o)  8mkh  V.  Stan^M,  I  M*CteL  ft  T.  dimdt  v.  FWnto«,  2  M.  ft  P.  318. 


212. par ewKM.  _(«)  Parmettr   ▼.  ON«v.  S^DpwI.  «: 

(f^)  Pfetamf  w.  FwUhtrttem,  4  Bing.  38;    Watthtw  v.  S!|Mr«,  Id.  160;  1 C,  M .,  ft  R. 
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Chamgtof  Vemie 


Paet  ▼.        If  the  cause  of  action  be  such  that  the  aboTe  common  affida- 
^^f^^gnmam   ^**  (w.,  that  the  cause  of  action,  if  any,  arose  in  the  countj 
of  action        into  which  the  defendant  pronoses  to  change  the  venue,  and 
SroMntSfT  '^^^  elsewhere)  cannot  be  made,  the  Court  or  jud^  will  not 
order  the  venue  to  be  changed,  unless  under  particular  cir- 
cumstances hereafter  noticed,  or  by  the  consent  of  the  parties. 
Therefore,  if  the  cause  of  action  have  arisen  in  two  counties, 
as  in  an  action  for  a  libel  published  in  two  or  more  coun- 
ties (6),  or  written  in  one  and  published  in  another  countv  (c), 
the  venue  cannot  be  changed  (<l);  but  where  the  libel  was 
written  and  published  in  one  county  only  (0),  or  written  here 
and  published  only  abroad  (/),  the  venue  may  be  changed. 
Penom  pri-       Serjeants-at-law,  barrbters(^),  attomies(A  ),and  officersof  the 
▼«w(?  **  ***  ^^^^^i  have  the  privilege,  in  personal  actions  (t),  of  laying  their 
venue  in  Middlesex ;  and  the  defendant  will  not  be  allowed  to 
change  it,  upon  the  usual  affidavit  {k) ;  provided  they  sue  in 
their  own  right  (/),  and  not  jointly  with  others  (m).    But  if 
they  lay  the  venue  in  any  other  county,  they  have  no  privilege 
as  to  retaining  it  (n).    And  a  plaintiff,  who  becomes  a  barris- 
ter during  the  action,  cannot  bring  back  the  venue,  though 
originally  laid  in  Middlesex  (0^.    And  if  an  attorney  sue  by  an- 
other attorney,  he  thereby  waives  his  privilege  as  to  venue  (/>), 
And  none  of  the  above  persons  can,  as  defendants^  have  the 
venue  changed  to  Middlesex  without  the  usual  affidavit  (^). 


Into  what 
oountlM. 


Into  what  Gottnties,'] — ^When  the  venue  is  changed  upon  the 
common  affidavit,  it  is  always  changed  to  the  county  in  which 
the  cause  of  action  arose.  It  may  be  changed  to  Chester  (r ), 
Durham,  or  Lancaster,  and  the  record  sent  down  by  mittitmu 
into  the  latter  counties.  The  venue  mjeht  even,  before  the  11 
0,4t^l  W,4^c,  70,  be  changed  to  a  Welsh  county  (s) ;  and 
if  it  be  desired  afterwards  to  have  the  cause  tried  in  the  next 
English  county, '  it  mip:ht  be  done  by  a  suggestion  upon  the 
issue  as  directed  ante^  Vol.  1,  285  (t).  So,  it  mav  be  changed 
to  a  city ;  after  which  the  partjr  may,  on  motion,  have  a  venire 
to  the  sheriff  of  the  next  aajoining  county,  under  stat.  2S  O.S^ 
c,  52  (tf). 


A96,  &  C:  DoMfmm  ▼.  Bowmon,  3  Dowl. 
160:  1  Cm  M.,  &  R.  /mm,  S.  C;  Ardm  ▼. 
Momhngtm^  4  Tyr.  fi6. 

(6)  P/fiJlrt>«iyT.  OoMm.IT.  ILff71:  A*' 
barf  V.  WUkent,  I  Dowl.  400:  CUmmUmm 
▼.  N«MH»mA«,  3  Dowl.  42S. 

\c\  Otmotd  V.  GN«ioM.  1  T.  R.  647: 
mtekun  V.  Bmt,  1  B.  A  B.  S90. 

(tf)  Sc«  2  Saund.  6  et  Ntalt  ▼.  N««0l«, 
6  Taunt.  066:  Camervn  v.  Orty,  6  T.  R. 
369:  Ao6«ofi  v.  BImekwett,  2  Dowl.  945. 

(e)  Fnemmk  v.  Norrlt.  3  T.  R-  3li6L 

(/)  M9tea^^  T.  MaHOmm,  .3  T.  R.  608 : 
bat  tee  WaOw  ▼.  fTHfM,  4  EMt,  4M. 

Or)  See  N«M>«Mi  ▼.  Hmrlattd,  6  DowL 
690:  4  Blng  N.  S.  406.  &  C. 

(Jk)  See  Vol.1.  SO,  60i 

ji)  See  Mt,-(;m.  v.  Lord  ChwrdM, 
9  Dowl.  789.  per  AUtnon,  B.t  atitt.  Ml 

(*>  Pope  V.  RgM^amet  4  Burr.  SNIS7:  > 
Show.  S49,  176:  Bwyrmgfu  r.  nWU.  9 
8tr.  88S:  Kn^  v.  Bamat^.  2  L4.  Raym. 
18S3t  2  Salk.  670.  &  C;  fV*  v.  Uigh,  2 
W.  Bl.  l(l6At  Downm  ▼.  Bnon.  Id.  8(0. 

(I)  Set  Nmidm  ▼.  Rmpland,  1  Salk.  % 


(m)  See  Vol  1,  60.  and  ante.  1017: 
Nmvtom  4  W^w.  Hmrkmd,  6  Dowl.  690. 

(R)  LtwU  T.  5*«lfcy,  7  Taunt.  146. 

(o>  Nmtrton  v.  Hmkmd,  mfrm, 

ip)  VoUl.60. 

(9)  Ymrdk^  ▼.  Rm.  3  T.  R.  ft7St  P9p9 
▼.  R«(^tam«.  4 Burr.  2028.  AtidmeLtrnk 
▼.  Studies,  7  Taunt.  146. 

(r)  O0M<e9  T.  PMfyoi,  9  Ld.  Raym. 
1418:  Prfee  x,  OrMth,  1  Wile.  222;  whidi 
cane  were  decUed  befbre  the  1  W.  4. 
c.  70. 

I«)  HejOrlfM  ▼.  Lk^,  6  East.  SS&. 

(t)  See  Fnemtm  v.  OwyNM,  2  W.  BL 


(M)  Bird  ▼.  M0rm,7  Taunt  3B&  It 
may.  since  th«5&6w.4.  e.76,a.l0Q,be 
cbai^ged  to  Bristol  in  Mldiaelmas  or 
Hilanr,  as  well  as  other  tenns:  CWs  v. 
Onem,3  Dowl  &  L.  368;  16  Law  J  .  N.S.. 
Q  B..  S.  C.  Bafbre  that  act.  this  was 
otherwise,  unless  the  pUdntHT  would  oo&> 
srnt:  see  Moor  ▼.  Feonthavgk,  1  Wib. 
138:  2  Str.  1268,  &  C.x  Hoicorlh  ▼.  WU- 
kit,  9  Str.  118% 
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At  what  Tme^  and  haw  changed^  and Mkct  of  Rule^  ^c] — ^The  chap,  yi. 
application  to  tne  Court  or  a  judge  to  change  the  venue  on  the  j^^  ^^^^  ^^^^ 
common  affidavit  may  be  made  any  time  after  declaration,  applied  for. 
and  before  the  defendant  has  pleaded  (x) ;  but  not  after  plea 
(even  a  plea  in  abatement  (jf))  pleaded.  It  cannot  be  made 
after  time  has  been  obtained  to  plead,  upon  the  terms  of  taking 
short  notice  of  trial  (;?),  or  upon  **  the  usual  terms"  Ta),  whe- 
ther or  not  the  trial  would  be  lost  by  the  changing  (h).  If  it 
is  intended,  therefore,  to  apply  to  change  the  venue,  the  defend- 
ant should  endeavour  to  get  into  the  order  for  time  to  plead 
the  words  **  without  prejudice  to  any  application  to  change  the 
venue;"  or,  if  the  plaintiff  will  not  be  materially  delayed  by 
changing  the  venue,  the  Court  or  a  judge  may  direct  that  the 
order  for  time  should  be  amended  in  that  respect  (c)  It  may 
be  made  after  an  order  for  time  to  plead,  if  the  terms  be  merely 
to  plead  iflsuably,  or  if  merely  a  consent  to  be  indorsed  on 
a  summons  for  time  on  the  terms  of  taking  short  notice  of 
trial,  but  no  order  drawn  up  upon  ii(d^.  The  motion  cannot 
be  made  bv  defendant  after  a  new  trial  granted  (0).  Also, 
where  one  defendant  has  allowed  judgment  to  go  by  default,  it 
may  be  doubtful  if  the  C<»urt  or  judge  would  change  the  venue 
at  the  instance  of  the  other  defendant  who  had  pleaded ;  for 
it  might  be  imposing  a  hardship  upon  the  former,  to  have 
damages  assessed  by  a  jury  of  a  uifferent  county,  without  his 
a»ent  (/). 

The  venue  is  changedhy  a  rule  of  court  for  that  purpoee, — In  how 
term,  this  rule  may  be  obtained  from  the  proper  clerk  at  the  changed. 
Matter* s  Office^  whoy  upon  producing  the  usttal  affidavit  before 
mentioned^  €ma  the  deelarationy  and  a  motion-paper  signed  by 
counsel^  wUl  draw  up  the  rulcy  which  is  absolute  in  the  first  in- 
stance {g).  Serve  a  copy  of  the  rule  on  the  pli»$ntif^s  attorn^  or 
agcnty  who  will  thereupon  alter  the  declaration.  In  vacation,  in 
the  Common  Pleas  and  Exchequer,  jroti  may  obtain  a  judges  order 
to  the  same  effect^  which  is  arantedj  as  of  course^  without  tum- 
monSf  upon  theoroduetion  of  the  affidavit  and  declaration  (h). 
The  judges  order  is  taken  with  the  ajldavit^  and  a  motion-paper 
signed  by  counsel,  to  the  proper  clerk  at  the  Master* s  Office,  who 
will  thereupon  draw  up  the  rule.  In  the  Queen's  Bench  there 
is  no  occasion  for  this  order,  and  the  rule  will  bo  drawn  up 
without  ity  on  production  of  the  affidavit,  declaration,  and  mo- 

iM)  Smkh  V.  Walker,  8  Taant.  16Pt  9  Dowl.  380,  8,C    Set  Kt^/nm  ▼.  JCcyMr, 

Moore. 54.  S.  C:  Tahmr  ▼.  Rnmtr,  3  B.  1  Dowl.,  N.  S..  S87. 

*  P.  \X  (<f)  WUmm  ir.  Hmrria,  t  B  &  P.  39a 

(ir)  Wlglep  ▼.  JMbin»,  IS  Moore,  91;  (e)  PbMmt  y.  J#«nA^,  I  DowUtSS;  1 

4Btiif.  »4,  &r.  Moa  &  Sc 859;  8  Bine.  1A5, S.  C. 

(t)  9Mptnr,  Ompm't  7  T.  R.8B8:  Nmn  (/)  See  Eedm  ▼.  fMtoMd.  4  Moa  & 

▼.  Tntar.  1  Bltiff.  186t  7  Moore,  MR,  &  C;  So.  933:  Onf  ▼.  Thadc^nf,  ff  Taunt. 

Oitttm  ▼.  Amiletf.  1  M.  ft  R.  149:  Wming  631. 

▼.  Hair.  3  Price,  &  (/r)  R.  H.,  9  W.  4.  r.  103.    By  that  rule, 

(a)  lUmeU  r.  Hunit  1  C.  A  M.  184:  "  In  caiet  where  the  application  for  a 


Wmrimg  v.  fMi,  3  Price*  3:  DitUargh  ▼.  rule  to  chanft  the  venue  It  made  upon 

Deardem,  M'Clel.  ft  Y.  106.  the  ummI  afBdavH  only,  the  rule  thall  he 

tfr)  Natt$  y.  Cwtk,  1  DowL  319}  9  C.  ft  abiolute  to  the  first  Inttanee."    By  rule 

J.  34ft,  8:  C:  TbnJk*  ▼.  FUk«r.  9  Dowl. 89:  of  T.  T.,  49  0. 3,  (11  EaM,  973:  1  Chit. 

Sklpkf  V.  Ot0p&r^  7  T.  R.  606:  Pel^  v.  Rep.  6S1K  therule  thall  be  drawn  un  **oa 

Btrhtkg,  Cowp.ftll.     And  tee  F(wtl  ▼.  reading  the  declaration.''    See  the  form  oC 

GoiiMr.   Sayer,  807:  Ntm  v.  Taylor,  1  the  rule.  Chit.  Forms,  A80. 

Bteg.  186:  7  Moore,  Ml,  9.  C  {h)  See  fonn  of  order.  Chit.  Fonns,  MB. 

(4  NM»  T.  CwtU,  9  C.  ft  J.  34ft|  1 
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Change  of  Venue. 

tion  paper  signed  by  counsel.     The  rule  may  be  served  at  the 
same  time  as  the  plea  (t). 

A  rule  or  order  to  cluuige  the  venue  does  not,  in  general, 
operate  as  a  stay  of  proceedings,  and  the  parties  are  bound  to 
take  the  next  step  as  if  no  such  order  had  oeen  made  (j). 

Bringing  hcbck  the  Venue  on  the  usual  Undertaking,  S^c.l — ^The 

Elaintilf  may  bring  back  the  venae  to  the  county  in  which  he 
as  already  laid  it,  and  obtain  a  rule  for  discharging  the  rule 
to  change  the  venue :  but  by  R.  H.,  2  W.  4,  r.  103, "  the 
venue  shall  not  be  brought  back,  except  upon  an  undertaking 
of  the  plaintiff  to  give  material  evidence  in  the  county  in  which 
the  venue  was  originally  laid  "  (k).  The  application  in  this 
case  is  for  a  rule  to  discharge  the  rule  to  change  the  venue,  and 
the  rule  is  obtained  as  of  course  from  the  proper  clerk  <U  the 
Master's  Office,  upon  the  production  of  a  motion-paper  signed  by 
counsel.  The  plaintiff's  undertaking  is  embodied  in  the  rule  (/)• 
The  application  should,  in  strictness,  be  made  before  the  venue 
has  been  altered  in  the  issue  under  the  rule  to  change  the 
venue  (m^ ;  yet  it  has  been  allowed,  even  after  the  cause  has 
been  earned  down  to  trial,  and  been  made  a  remanet  (i>).  In 
practice,  however,  it  is  usual  to  apply  for  this  rule  as  soon  as 
the  rule  to  change  the  venue  has  been  served,  and  at  all  events 
before  notice  of  trial.  Sometimes  the  undertaking  above  men- 
tioned may,  as  we  shall  presently  shew,  be  dispensed  with. 

If  the  plaintiff  fall  in  doing  that  which  he  nas  undertaken, 
namely,  to  ^ive  material  evidence  at  the  trial  of  some  matter 
in  issue  arismg  in  the  county  where  the  venue  is  laid,  he  will 
be  nonsuited  (o),  if  the  objection  be  taken  at  the  trial  (/>)•  It 
was  made  a  question,  but  not  decided  in  a  recent  case,  whether 
the  rule  containing  the  undertaking  ought  not  to  be  produced 
on  the  trial  {q). 

As  to  what  is  a  compliance  with  the  undertaking,  it  will  be 
sufficient  to  prove  any  fact  material  to  the  cause  or  right  of 
action,  that  took  place  in  the  county,  though  it  do  not  go  to 
the  entire  cause  of  action  (r);  for  instance,  that  the  deed  upon 
which  the  action  is  founded  was  inroUed  within  the  county  {s)\ 
or,  in  an  action  by  the  assignees  of  a  bankrupt,  that  the  fiat  of 
bankruptcy  issued,  and  the  bankruptcy  was  declared  in  tlie 
county  (t)\  or  in  an  action  for  crim.  con,,  that  the  defendant 
received  a  letter  in  the  county,  having  reference  to  a  plan  to 
carry  on  the  crim,  con,  {u);  or  that  letters  containing  tne  pro- 
mise on  which  the  action  is  founded  were  put  into  the  post- 
office  in  the  county  (x) ;  or,  in  an  action  for  goods  sold  and  de- 


(0  PrkiUfpt  ▼.  ahapman,  5  DowL  290^ 

(/I  PMf,  PL  6,  ch.  2.  And  see  Ni- 
dtoia  v.StockbrUge,  2  DowL,  N.  S.,  96;  5 
Scon,  N.  R^  17^;  ante,  VoL  I,  212. 

{k)  See  Wind  ▼.  Perkm,  2  B.  A  AM. 
618:  HUl  r.  Pa^ne,  3  Dowl.  6B5. 

<l)  See  form  of  nitef  Chit.  Forms,  MOL 

(m)  1  Cromp.  114. 

(n)  Bniefuhawy.Hcpkin9tlCowp.409: 
see  Dickinttm  ▼.  JFMksr,  2  Str.  856.  Price, 
Notes,  Pr.  I77. 

(o)  Santkr  v.  Heard,  2  W.  BL  lOSl. 
See  Clarke  v.  Dmh^Ml,  15  Law  J.,  N.  S., 
146,  C.  P. 


(p)  How  r.  Ptdcardt  2  M.  &  W.  373; 
5  DowL  606,  8.  C 

(91  Cka*e  ▼.  Dun^fbrd,  Mq»«. 

(r)  See  Santter  t.  Heonf,  Civ**  t. 
DmMfifrd,  eupra:  Aiwn,,  2  Chit.  Rep.  418. 

(«)  Peake,  Ev.  213. 

(f)  Kenaitigtm  t.  OumOeTt  2  Moo.  fr 
Sc  36:  see  Oarke  ▼.  Reed,  1  New  Rep. 
3]0,eofifra. 

(M)  See  Ckirke  v.  Dimf/brrf,  16  Law  J., 
N.  S.,  146,  C.  P. 

(jr)  Smith  v.  Walker,  8  Taunt.  169;  2 
Mooie,  64,  S.  C :  OiSkigr.  Dugon,  ICom. 
B.& 


Bringing  ii  hack  iy  Plaintiff.  1 1 69 

livered,  that  letters  containing  invoices  of  goods  had  been  CuAP.Tr 
put  into  the  post-office  in  the  county  at  the  time  the  goods 
were  forwarded  iy)y  or  a  delivery  of  the  goods  in  the  county 
to  a  carrier  for  tne  defendant  {z)\  or  to  prove,  in  an  action  for 
an  escape,  the  issuing  of  the  writ  on  which  the  party  was 
taken  {a)\  or,  in  an  action  on  the  warranty  of  a  horse,  that 
plaintiff  8  attorney  wrote  defendant  a  letter  in  the  county,  ap- 
prising him  of  a  breach  of  warranty,  and  that  the  horse  was 
standing  at  livery  at  the  defendant's  expense,  coupled  with  an 
admission  of  the  receipt  of  the  letter  in  the  county  {h)\  or,  in 
an  action  against  coacn  proprietors  for  negligence  and  injuring 
plaintiff,  to  prove  that  expense  of  medicafattendanoe,  &c.,  was 
incurred  in  the  county  ^c);  or,  it  seems,  anything  tending  to 
increase  the  damages  (€?);  or,  perhaps,  to  prove  tmit  the  cause 
of  action  arose  abroad  (<;).  The  pn>duction  of  a  rule  to  pay 
money  into  court  has  been  deemed  sufficient  to  satisfy  the  un* 
dertaking,  although  the  rule  was  not  obtained  until  after  th« 
undertaking  had  been  given  (/).  Evidence  mnst  be  given  to 
satisfy  the  judge  that  the  evidence  adduced  comes  from  within 
the  county  {g).  It  will  not  suffice,  to  satisfy  the  undertaking, 
that  the  witnesses  to  prove  the  case,  or  any  part  of  it,  reside  in 
the  countWA). 

It  is  safficient  to  satisfy  the  undertaking,  if  the  matter  To  what  time 
which  the  plaintiff  can  prove  to  have  happened  within  the  2jjSJ*55iw. 
county  was  at  any  time  substantially  important  with  reference 
to  the  issue ;  and  if  it  became  material  in  the  course  of  the 
cause,  or  if  it  were  material  at  the  time  the  undertaking  was 
given,  it  will  suffice  ;  for  it  would  be  a  hard  thing,  if,  from  some 
subsequent  proceeding  on  the  part  of  the  defendant,  or  by  his 
mode  of  pleading,  the  plaintiff  might  be  taken  ex  improviso  (i). 

If  the  plaintiff  has  obtained  the  rule  giving  the  undertaking  ^^^HJT'Jh 
on  a  misapprehension  of  facts,  or  finds  he  cannot  comply  with  o^  rule  to 
it,  he  should  apply  to  the  Court  or  a  judge  to  discharge  or  set  bring  back, 
aside  the  rule,  and  the  application  will  generally  be  granted 
on  payment  of  costa ;  and  if  a  rule  nisi  for  discharging  or  set- 
ting aside  the  rule  be  drawn  up  on  the  terms  of  paying  to  the 
defendant  the  costs  of,  and  occasioned  by,  the  rule  to  change  the 
venue,  as  well  as  the  costs  of  the  application,  the  Court  will  not 
grant  the  defendant  the  costs  of  shewing  cause  {j). 

Setting  aside  RuU^  or  bringing  hack  Venue  without  an  Under-  ^^H  •****• 
takingJ^—li  the  rule  h^  been  obtained  in  a  case  where  it  ^  brining 

(»)  LMeg  T.   Bairn,   S  C.  dt  J.  (U9l  (a)  Gammf  T.Ot  R0«6«Xr,  1  H.BL880: 

Qwgf.  wbethar  the  inert  wriUnf  of  a  Naafa  t.  Vnia.  6  Taunt.  ASS:  mi  qtutn, 

letter  In  the  county  is  MifleicDt    (Gnen-  tinee  the  R.  H.,  S  W.  4. 1. 109. 

loar  ▼.  TUekmmth,  7  M.  &  W.  181).  (/)  Wmlkimt  ▼.  TWerr,  S  T.  R.  975. 

(2)  PoweU  T.  RiOt,  7  Tannt.  ITS.  Or)  Bnmt  r,  TtompMn»  2  O.  &  D.  110; 

(a)  Naale  ▼.  NetiU,  6  Taunt  MO.  S  Q.  B.  789,  &  C;  where  the  judge  would 

(6)  CoUbu  T.  Jtnkim,  4  Sing.  N.  C.  not  uke  judicial  notice  that  a  particular 

Bat  it  leenu  do«ibtftil  whether  the  mere  plaoe  was  within  the  county, 

writinffofsttcha  letter  within  the  county  ih)  See  SmOm'  t.  Heonf,  2  W.  Bla. 

would  be  sufficient  if  posted  in  another  1031. 

county.  (GresfMooy ▼.  TitekmanhtT  Hi.  9t  (i>  See  per  Timtat,  C.  J.,  hi  Ctarke  v. 

W.SI).  Dun^ford,  16  Law  J.,  N.  S.,  140,  C.  P. 


(c)  CmtiM  V.  DHhkwaUr,  2  B.  &  Ad.  And  see  OaekmnO  ▼.  ChtmbetUdn,  1  Taunt. 

19.  AIS:  SMiMyT.  Ln*  8  Taunt.86:  P/iUHfw 

{4\  SeeCoOiiuyr.  JmMtu,  4  Bing.  N.  C.  v.  Ompimm,  8  DowL  SfiO:  Lohmoa  t. 

»:  OrsoMoer  ▼.  Tltehmanh,  7  M.  &  W.  Maughm,aU,  dc  Rob.4S7*  per  Poriu,  B. 

109:  OUUftgv,  Dvgaih  I  Com.  B.,  11,  per  ij)  RobUuon  v.  Cmodmm^  15  Law  J., 
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P^»^  ^'  ought  not  to  have  been,  the  CJourt  in  term,  or  a  judge  in  vaca- 
iMck  venue  tion,  will,  on  application  for  that  purpose,  discharge  it,  or  set  it 
und^kmg.  ^^<^««  They  will  do  so  where  it  has  been  obtained  at  an  im- 
proper time(ir);  or  on  a  defective  affidavit  (/);  or  where  the 
case  is  one  in  which  it  ought  not  to  have  been  granted,  as  if  it 
be  in  an  action  on  a  bill,  note,  or  specialty,  or  where  the  cause 
of  action  must  have  arisen  in  several  counties,  as  in  the  case  of 
a  libel  in  a  newspaper  (m)  ;  or  if  it  arose  partly  in  a  foreign 
country,  or  partly  m  Scotland  or  Ireland  (n) ;  or  where  the  plain- 
tiff is  privileged  as  to  the  venue  (o),  or  the  like.  But  the  rule 
will  not  be  set  aside  by  merely  falsify  ing  the  defendant's  affidavit 
as  to  the  cause  of  action  having  arisen  in  several  counties  (p)» 
If,  from  the  declaration  of  the  defendant,  or  his  attorney  or 
affent,  or  otherwise,  it  be  clearly  made  out  that  the  rule*was 
obtained  to  delay  or  defeat  the  plaintiff,  perhaps  the  Court  or 
a  judge  would  set  it  aside  (q).  If  the  defendant  has  any  spe- 
cial grounds  to  shew  that  the  venue  ought  to  be  changed,  they 
should  form  the  ground  of  a  separate  application  to  change 
it,  and  cannot,  in  ffeneral,  be  shewn  in  answer  to  the  application 
to  set  aside  the  rule  (r). 
Where  rule  The  Court  or  a  juage,  in  vacation  also,  will,  under  special  cir- 
21^^*3^  ^^  cumstances,  dischai^e  the  rule  to  change  the  venue  without  the 
undertaking  above  mentioned,  although  in  every  respect  re- 
gularly obtained :  thus,  when  a  fair  and  impartial  trial  can- 
not be  had  in  the  county  to  which  it  has  been  changed  («),  or 
where  the  plaintiff  would  otherwise  fail  in  the  action  (0* 
But  in  an  action  bv  the  assignees  of  a  bankrupt,  the  Court 
have  refused  to  discharge  the  rule,  (without  the  usual  under- 
taking), on  the  ground  that  delay  in  winding  up  the  bank- 
rupt's affairs  will  be  occasioned  by  allowing  the  venue  to  re- 
main changed  (u), 
AffldnTit.  The  affidavit  in  support  of  the  application,  on  these  or  similar 

grounds,  had  better  be  made  by  the  plaintiff  himself,  if  poe- 
,  sible  (x), 

2.  By  Defendant,  an  Special  Grounds, 

In  wbttcMK.  In  what  douef.] — Where  a  transitory  action  is  brought  in  the 
county  in  which  the  cause  of  action  arose,  or  in  the  other  cases 
already  mentioned,  in  which  the  venue  cannot  be  changed  upon 
the  common  affidavit,  or  in  which,  although  it  mi^ht  have 
been  so  changed,  yet  the  application  has  not  b^n  made  m  proper 
time,  &c.,  the  Court  or  a  judge  n^ay  still,  on  special  grounds, 
make  a  rule  or  order  for  changing  the  venue.  Thus,  they  w  ill  do 

ik)  8mUh  r,    WaOur,  %  Moore,  64.  (r)  See  Ilno«Mi  ▼.  Bummtm^  1 C.,  M.,  U 

IVCK  ▼.  Bsrinctey.  Cown.  510t  Timomm  v.  R.  5(Mt  3  Dowl.  100,  &  C:  Uaktm  T.IWftf. 

Bowman,  1  C,  M.,  dc  R.  fiO4,aiil0. 1167.  tt«i,  ft  Tyrw.  816. 

(/)  TMd,  9thed.,  610 :  AOm  ▼.  Qriffitha,  <«)  PMJK  ▼•  Rer^el^r.  1  Cowp.  610:  Urn 

3  T.  R.  49ft.  HMitimaii  ▼.  Pi0riivr«M,  4  Burr.  8447.  Thi* 

(m)  OemmU  y,  Ntweomt,  I  C,  M.»  &  nust  clearly  appetr:  Sttktf  v.  iflftww, 


R.  776 :  Hobari  ▼.  WUkim,  I  DowL  460:    8  SooCt.  498.    See  P^bm  x, 
«M<t,  1166.  7Soott  184. 

(fi)  CMtmtd  T.  CAoMpiPM,  7  T.  R.  80S!        U)  Amnsrv.  CaOtU,  ft  Bioc.  803:  8  Moo. 


Hopt  ▼.  Anmett.  8  N.  R.  307*  fi  P*  367»  8.  C:  Cook  v.  SAene,  Bamet, 

(e)  Seeanle,  1166.  18. 

(p)  Priet  r.  WooArnne,  7  Bait,  433{  (m)  NkMtm  w.  ABtn^,  18  Law  J., 

IFeerf  ▼.  Perkm.  8  B.  &  Aid.  618:  SeMny  N.  S.,  4ft,  Exch. 

▼.  Pannart.  6  Taunt.  a6fiw    But  aae  CWf.  (jr)  See  WiBmrnt  t.  Biggt,  6  M.  &  W. 


tmmi  y,  Ofcewjiiiiw,  7  T.  R.  80g>.  133. 

(f)  8ee.iiMwrv.CM«iir,6Biiiff.808. 
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80  where  it  is  most  clearly  and  satisfactorily  made  ont  by  affi-    cbap.  ti. 
davit  {y)y  that,  from  political  excitement  and  the  general  in-  Toharea 
terest  taken  in  the  case,  or  other  causes,  a  fair  and  impartial  lur  trteL 
trial  cannot  be  had  in  the  county  where  it  is  already  laid  (xr). 
Soy  they  will  change  it  where  the  expense  of  trying  the  cause  Eztncx. 
in  the  county  where  the  venue  is  laid  greatly  preponderates ;  JSSf '  *** 
as,  where  the  witnesses  on  both  sides  rettde  out  of  the  county, 
and  at  a  great  distance  from  the  place  of  trial,  and  the  trial 
where  the  venue  is  laid  will  be  attended  with  very  great  addi- 
tional expense  (a).    It  will  not  suffice  for  the  defendant  to 
allege  that  all  his  witnesses  reside  in  the  county  to  which  he 
seeks  to  have  the  venue  changed  {h) ;  he  must  shew  how  many 
witnesses  he  will  probably  call  to  support  his  defence,  and 
where  they  reside  (e);  and  if,  on  the  other  hand,  it  appears 
that  the  plaintiff  has  many  witnesses  residing  in  the  county 
where  the  venae  is,  and  who  are  material  to  support  his  case, 
the  Court  or  judge  will  not  grant  the  application  {d).    The 
defendant  should  also,  on  his  affidavit,  shew  concisely  the 
nature  of  the  action  and  his  defence  («).    The  Court  or  judge, 
in  granting  the  application,  frequently  impose  terms  on  me 
defendant  to  counterbalance  any  real  disadvantage  which  the 
plaintiff  is  likely  to  suffer  from  the  change  (/).    Thus,  they 
will  frequently  make  the  defendant  pay  the  plaintiflf  any 
extra  expense  that  may  be  occasioned  to  him  b^  it,  and  relieve 
plaintiff  from  paying  any  extra  expense  occasioned  to  defend- 
ant by  it,  in  the  event  of  defendant  succeeding  in  the  ac- 
tion Q),    It  will  also  be  changed  under  other  special  circum-  other  ipe- 
stancfs;  as  where  it  is  necessary  to  have  a  view  (A).    Where  ^^  drcum. 
the  venue  was  laid  in  Yorkshire,  and  the  witnesses,  from  the  "*""* 
nature  of  their  occupation,  would  necessarily  be  abroad  at  the 
time  of  the  York  assizes,  the  Court  granted  a  rule  nisi  to 
change  the  venue  to  London  (t).    Where,  in  a  country  cause, 
the  cause  was  not  tried  for  detect  of  jurors,  and  the  defendant 
was  rendered  by  his  bail,  so  that  he  would  have  been  detained 
in  prison  till  the  following  assizes,  had  not  the  venue  been 
changed  to  Middlesex,  the  Court  changed  it  (k).    The  mere 
circumstance  of  there  being  only  twenty-nine  special  jurors  in 


tjf)  Dm  Hickman  ▼.  Hidhmm,  9  DowL  OaHttTt  7  Scott,  S72:  C^fton  r,  Saifer, 

364:  Setkp  v.  Kttiton,  6  Bing.  N.  S.  8S9;  7  Jur.  1139,  Exeh. 

8  DowL  986.  S.  C:  Thornton  v.  Jmningt,  id)  Fleekt  v.  G«M^,  1  T.  R.  782:  Jm^ 

7  Oowl.  440;  5  Blng.  N.  S.  4115,  &  C  khu  v.  HaUon,  7  Moore,  ASO:  Holm«a  v. 

(s)  See   Anon.,    Lofft,  49:    Ma^or  qf  9ra<nHigA<,  3East,39f9:  H^flS'tfMT.Houw- 

Pooie  T.  Burner,  2  Stra.  874:  A.  v.  H^v^  man,  3  DowL  649. 

ria,  3  Burr.  1333;  M^lodce  v.  Saladin,  IcL  (e)  See  Watt  v.  Daniel,  1  B.  &  P.  4Sft: 

ISM:   Maifor  4«.  o/  Brittol  v.  Pmctor,  E»an$  r.  Weaver,  Id.  20:  Anon.,  2  Tyrw. 

1  Wils.  298:  Lewis  v.  Morrto.  2  Dowl.  80:  fiOl :  Johneon  v.  Bere^/trd,  2  C.  &  M .  222: 

MiUr.  P'vne,  3  DowL  686:  P^bue  v.  Seud-  Ladtmrv  v,  Rieharde,  J  Moore,  82. 

r,  7  Scott,  124.  (/)  See  Bowring  v.  BignoU,  1  DowL 


(a)  Akock  t.  Cook,  9  Bing.  733;  4  M.  A;  685:  P^bu*  v.  Scudamore,  7  Scott,  194. 

P.  593.  a.  C:  Holmee  y.   WainrigM,  3  Ig)  See Ke^r. Smith,  lOBlng.l; 3 U,8c 

East.  389:  Johneon  v.  Veeieon,  2  DowL  Scott,  338,  &a:  fl^<ii^T.JenJirJn«,7Moore, 

2G0l  And  Me  Fotter  v.  Tavior,  1  T.  R.  781:  62:  Attwood  v.  Ridleif,  2  M.  &  O.  893;  3 

AMm.,  2  Chit.  Rep.  418:  Fentoiek  v.  Far-  Scott,  N.  R.,  319,  &  C. 

row,  1  Chit.  Rep.  334:  Crompton  v.  Stew-  (A)  Hodinott  v.  Our,  8  East,  268:  Ph^fme 

art,  1  DowL  567:  2  C.  &  J.  473,  S.  C,  v.Seydamore,  8  Law  J..  N.  S.,  159,  C.  P.: 

lOPrke,  171:  Palmer  r.Marahaa.B  Bing,  7  Scott,  124.    The  Court  would  impote 

155:  Pt^  V,  Kerr,  6  M.  &  W.  17:  Thorn-  such  terms  on  the  defendant  as  wmild  be 

Mtt  T.  Oaetler,  7  Scott,  K2.  fair  and  reasonable  in  such  a  case. 

(6)  Tbnke  v.  Fisher,  2  Dowl.  22.  «)  Atkinmm  v.  Sadler,  2  Chit.  R.  419. 

ie)  Bnnu  v.   Weaver,  1  B.  5c  P.  20:  {k)  Kejta  v.  Smith,  lOBhig.  1;  3  M.  ft 

LadUffy  v.  AieAonf*,  7  Moore,  82:  Par  Scott,  338;  2  DowL  210f  S.  C. 
▼.  Otwav,  3  DowL  66:  ThertMa  t. 
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ChfmgtofVmue 

a  county  (/),  or  that  the  defendant  intended  to  call  as  witnesses 
persons  in  official  situations,  whose  absence  might  be  detri- 
mental to  the  public  service  (m),  is  no  ground  for  changing  the 
Tenue. 

The  appUcation  should  be  made  after  issue  joined^  and  not 
be/are  (n).  Where,  however,  the  pleadings  and  facts  of  the 
case  were  such,  that  the  Court  could  not  rail  to  see  what  the 
issues  joined  must  be,  and  the  only  matter  in  dispute  was  as  to 
costs,  a  change  of  venue  was  allowed  before  issue  joined  (o). 
It  is,  it  seems,  no  answer  to  the  application,  that  the  defendant 
is  under  an  undertaking  to  try  at  a  particular  sittings,  or  the 
likeQ?). 

The  ajpdamt  in  support  of  the  application  should  state  the 
nature  of  the  cause  ofactioHy  and  of  the  defence  thereto^  and  the 
grounds  for  the  application  (^^.  It  should  shew  specific  grounds 
to  satisfy  the  Court  that  justice  requires  their  interference  (r). 
We  have  just  seen  (antCf  1171)  what  the  affidavit  should 
state,  where  the  ground  of  application  is  the  extra  expense  of 
witnesses,  &c. 

The  Court  or  judge,  in  granting  the  application,  will,  in 
general,  impose  on  the  defendant  such  terms,  as  to  payment  of 
costs  or  expenses  («),  admissions  (^),  and  other  matters  (tf),as 
thev  consiaer  just  to  the  plaintiff. 

We  have  seen  (ante^  Vol.  1,  284},  that,  by  the  3  <^  4  fT.  4,  c. 
42,  s,  22,  the  venue  may  be  chan^^ed  even  in  local  actions,  where 
it  is  more  convenient  that  the  trial  should  take  place  in  another 
county.  The  application  to  chanfi;e  the  venue  in  this  case  can- 
not be  made  till  after  issue  joined  (x)»  In  local  actions,  when 
an  impartial  trial  cannot  be  had  in  the  county  where  the  ac- 
tion is  brought,  instead  of  moving  to  change  the  venue,  it  is 
more  usual  to  apply  for  leave  to  enter  a  suggestion  upon  the 
issue,  in  order  to  have  a  trial  in  the  adjoining  county,  as  di- 
rected ante.  Vol.  1,  284. 


3.  Change  of  Venue  by  Plantiff. 

In  what  casa.  In  transitory  actions,  the  plaintiff  may  lay  his  venue  where 
he  will ;  but  if  from  circumstances  he  should  afterwards  desire 
to  change  it,  he  may  obtain  leave  to  amend  his  declaration,  by 
altering  the  venue  (x),  upon  stating  to  the  Court  or  judge  any 


(/)  Doe  Uopdy.  WmUinu,  5  Bing.  N.  C. 
SOS:  nom.  Do«  fVUliami  v.  Lta^,  7  Scott, 
143  S.  C 

(m)  BuckneO  ▼.  PhWipt,  7  Scott,  S74. 

(n)  Youde  v.  VocMfe,  4  DowL  3S;  3  Ad. 
&  KILaU,  S.CiCatteriUv.DUon,  lC.it 
M.  efili  Bohrt  V.  Se«dcm«,  1  C,  M.,  &  R. 
86.  Weatherby  v.  Goring^  3  B.  Jc  C.  fifiS; 
5  D.  «St  R.  441.  &  C:  Parmeter  v.  Ohvavt 
3  Dowl.  fi6:  see  Foster  ▼.  Tayinr,  1  T.  R, 
781:  Mylocke  v.  Saiadine.  3  Burr.  1561: 
Bajfletf  V.  Bmumont.  11  Moore,  3B4:  DoW' 
ler  V.  Oi//«r,  7  Dowl.  55:  Griffin  v.  Wal- 
ker,  7  Scott,  846;  Keynea  t.  Keynf,  1 
Dowl.,  N.  S.,  287. 

(A|  See  Dowlsr  t.  OalHa  (or  Gofftfr),  4  M. 
^^  W.  531:  7  Dowl.  56,  5.  C:  but  not  »o 
dear  a»  to  the  point  in  the  text. 

(p)  Johnson  v.  Nevimmt  2  DowL  260.  But 


■ee  Haifthom  v.  Bir^,  Id.  840:  Tank*  v. 
Fisher,  Id.  22. 

(9>  hodburp  ▼.  JUdkordf,  7  Moore,  82: 
•ee  Johmon  v.  Beretifirrd,  2  C.  &  M.  222. 

(r)  Thomhiil  T.  Oaatier,  7  Scott,  272. 

(«)  See  Bowr^g  v.  BifrmM.  1  Dowl. 
685,  per  cur.  And  see  Attwood  v.  Ridltff, 
and  other  cases  cited  In  notes  {/}  and  (g), 
ante,  1171. 

<f)  See  Holmes  v.  Wtdnunight,  3  East, 
329:  Hodxnott  v.  Cox,  8  East,  268. 

(tf)  See  Bowring  v.  Birnold,  1  Dowl. 
685,  per  cw. :  E»ans  v.  Weater,  1  B.  ft 
P.  20. 

(X)  BtH  T.  Harrison,  2  C,  M.,  &  R.733: 
4  DowL  181,  5.  C, 

<y)  Strmtd  V.  TUcy,  2  Str.  1162:  Petre  v. 
Orsift,  4  Eatt,  433:  DofW  v.  Meetaer,  Id. 
435. 
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reasonable  ground  for  the  application  («);  and  this  even  after  chap.  vt. 
plea  pleaded  and  issue  joined  (a),  or  even  after  the  venue  has 
been  changed  on  the  usual  affidavit  (b)^  or  after  a  nonsuit  on 
the  trials  where  it  had  been  changed  by  plaintiff  (e).  In  local 
actions,  we  have  seen  (ante.  Vol,  1,  284}  that  the  Court  or  a 
judge  may  allow  the  trial  or  inquiry  to  take  place  in  another 
county  than  that  in  which  the  venue  is  laid.  And  the  Court 
allowed  a  suggestion  to  be  entered  for  this  purpose  in  an  action 
of  trespass  quare  claugum  fremty  where  it  was  sworn  that  the 
defendant  and  others  riotously  and  turoultuously  assembled, 
and  broke  down  the  fences,  &c.,  without  imposing  any  terms 
upon  the  plaintiff  {d). 

In  an  information  of  intrusion,  the  Crown  has  not  the  right.  By  crown, 
as  of  its  prerogative,  to  lay  the  venue  in  any  county,  or  to  issue 
the  venire  fadat  juratores  into  a  different  county  from  that 
in  which  the  venue  is  laid  (e). 

(s)  4yrMT.  Bm«m.  6  Taunt.  406.   Fifi  B<nf  v.  ftaiMr,  Id.  19. 

V.  BmMd,  12  L«w  J.,  N.  S.,  186,  Q.  B. :  [b;  Rivet  v.  Cholmandelep,  S  Str.  1202. 

2  Dowl..  N.  S.,  706,  8.  C.  It  U  freqweotly  (c)  Price's  Notes,  P.  Pr.  177:  •«<  quare. 

diaoged  where  the  defendant  bit,  by  a  i<0  Joiie$  v.  PHot,  7  DowL  IA3. 

special  demurrer,  or  the  like,  delayed  the  (01  Att,'Gen.  ▼.  Lord  ChurehUi,  8  M.  ft 

triaL  W.  171. 

(A)  Cook  V.  Shone,  Barnes,  18.  But  see 
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CONSOLIDATING  ACTIONS. 

P^»^  ^'  If  two  or  more  actions  be  brought  by  the  same  plaintiff,  at 
in  general,  the  same  time,  against  the  same  defendant,  for  causes  of  action 
which  might  have  been  joined  in  the  same  action,  the  Court 
or  a  judge,  if  they  deem  the  proceedings  vexatious  or  oppres- 
sive, will  in  general  compel  the  plaintiff  to  consolidate  tnem, 
and  to  pay  the  costs  of  the  application  (a).  On  a  rule  to  shew 
cause  why  the  proceedings  in  thirty-seven  actions  of  ejectment, 
brought  against  the  occupiers  of  so  many  houses  in  Sackville- 
street,  should  not  be  stayed,  and  abide  the  event  of  a  special 
verdict  in  another  action  upon  the  same  title.  Lord  Kenvon  said, 
it  was  a  scandalous  proceeding;  that  as  all  the  causes  depended 
on  the  same  title,  they  ought  to  be  tried  by  the  same  record ; 
and  the  rule  was  made  absolute  (().  So,  three  actions  against 
different  persons  for  the  same  assault  were  ordered  to  be  conso- 
lidated (cj;  but  in  another  and  similar  case  the  application  was 
refused  (a)»  The  Court  have  refused  to  consolidate  an  action 
against  Husband  and  wife,  and  an  action  against  the  husband 
uone  (tf).  And  it  seems  that  the  rule  will  seldom  be  granted 
in  penal  actions  (/).  Where  six  actions  of  trover  h^  been 
brought  against  the  same  defendant  by  different  plaintiflfs  em- 
ploying the  same  attorney,  the  Court  refused  to  order  the 
proceeding  in  five  of  them  to  be  stayed  to  abide  the  result  of 
one,  it  being  sworn  that  the  causes  of  action  were  different  in 
all  of  them,  and  that  the  witnesses  were  different  {g).  Where 
three  actions  were  successively  brought  by  the  same  plaintiff 
against  the  same  defendant,  upon  three  promissory  notes  which 
became  due  at  different  times,  the  Court  of  King's  Bench  re- 
fused to  consolidate  them  (A).  Upon  the  question,  whether 
the  causes  of  action  must  be  such  as  could  have  been  joined  in 
the  same  action,  the  decisions  seem  to  be  conflicting.  In  one 
case,  where  five  separate  actions  had  been  brought  against  five 
different  individuals,  upon  five  several  guarantees  given  to  se- 
cure distinct  portions  of  the  same  debt,  a  judge  made  an  order 

(a)  Ward  v.  Pontfm,  1  Scott,  N.  R.,  (e)  9wilhin t.  nnemt,2  Wlb.  887. 

403:   1  M.  A;  Gr.  bSSt,   8.  C  :    CeeU  ▼.  (/)  See  BetUon  v.  Pnud,  1  Smith.  483L 

Briggm,  8  T.  R.  639:  lee  Bmton  ▼.  Praei,  (r)  NicholU  v.  Ui/fgvrt,  3  Dowl.  j.tS. 

SmUh.  433.  (k)  Mtugemden  v.  O'Mara,  Tidd*«  Pno. 

(6)  8  Sellon,  144:  DoePuitm^'v.  Ctavon,  814.    But,  in  a  CMe  at  NiH  PrittM,  it  wm 

Imp.  K.  H.  731.  And  Me  OrimstotM  v.  intimated  by  Lord  Tenterdm,  C.  J.,  that 

Bwjeert,  Bamca,  176:  Doe  v.  Brenttm,  6  if  a  party  sue  on  a  bill  of  exchange,  and, 

Bing.46D.    But  tee  Smith  v.  CnM>,  8  Sir.  after  the  actimi  Is  commenced,  another 

1149,  oonfra,  in  which  case,  however,  it  bill  accepted  by  the  same  defiendant,  of 

does  not  appear,  but  that  there  was  some  which   the  plaintiff  is  holder,  is  di». 

satisfactory  ground  for  bringing  the  se-  honoured,  and  he  bring  a  second  action 

veral  actions.  on  that,  a  Judge  would,  on  application 

(e)  Prac  R^.  15U  Anon.,  I  Chit  Rep.  being  made,  direct  the  two  actions  to  be 

7(19,  n.;  Barnes,  341.  And  see /Csir  v.  Hitf,  consolidated;   (OMns/teto  v.  2V«fMi«a.  3 

SB.  &  Aid.  £96.  C,8cP.m)i  Mdvtmt, 

(d)  CttUn  ▼.  EOMt,  I  Sit.  480. 
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for  coDflolidating  them,  and  the  Court  refiised  to  reecind  the   chaf.  wtu 
order  (•).    But  where  the  plamtifb  had  hrought  ten  separate 
acUons  of  inddnMus  asmmpaii  against  ten  sepmte  defendants, 
for  certain  tolls,  port  dues,  anchora^  buoyase,  and  other  du- 
ties alleged  to  be  incurred  by  them  mdiyidnally  as  commanders 
of  their  req>ective  vessels,  it  was  held  that  the  Court  had  no 
power,  at  the  request  of  the  defendants,  to  consolidate  the  above 
actions ;  although  it  was  sworn  that  the  actions  were  brought 
in  respect  of  the  same  riffht,  and  that  the  trial  of  one  would 
decide  the  right  in  all  {k).    Where  actions  were  brouffht  for 
the  purpose  of  trying  issues,  under  the  46th  section  of  6  <^  7 
W.  4^  c.  71,  by  the  vicar  against  one  of  the  landowners,  and  by 
seventy-four  landowners  against  the  vicar,  the  Court  considered 
they  liad  no  power,  at  the  instance  of  the  vicar,  to  direct  the 
proceedings  in  the  seventy-four  actions  against  him  to  abide 
the  event  of  the  issues  to  be  directed  in  the  action  brought  by 
hhnm. 

Where  several  actions  are  brought  upon  the  same  policy  of  Sevwaiac 
insurance,  the  Court  or  a  judg^  upon  application  of  the  de-  ^ScfotZ 
fendants,  will  erant  a  rule  or  order  to  stav  the  proceedings  in  Mrniot. 
all  the  actions  out  one,  the  defendants  undertaking  to  be  l^und 
by  the  verdict  in  such  action,  and  to  pay  the  amount  of  their 
Kveral  subsoriptions  and  costs  if  the  plaintiff  should  recover, 
together  with  such  other  terms  as  the  Uourt  or  iudge  may  think 
mper  to  impose  upon  them  (m).     The  rule  or  order  may 
oe  obtained,  notwithstanding  the  plaintiff  refuses  his  consent 
to  it  (») ;  and  if  the  action  which  is  tried  be  determined  in 
£ivour  of  the  plaintiff,  the  other  defendants  majr  (if  necessary) 
obtain  a  stay  of  proceedings  in  their  several  actions,  upon  pay- 
ment of  the  amount  of  their  subscriptions  and  costs. 

Formerly,  it  was  thought  that  a  consolidation  rule  bound  the  BOot  of  tb* 
plaintiff  as  well  as  the  defendant,  and  the  Court  could  not,  "^ 
tboagh  fresh  evidence  had  been  discovered,  permit  the  plaintiff 
to  try  the  other  actions  (o).  But  now  a  mfferent  doctrine  is 
established  (/»),  the  rule  being  for  the  benefit  of  the  defendant. 
And  where  actions  against  underwriters  had  been  consoli- 
dated by  rule  of  court,  and  the  defendant  had  obtained  a  verdict 
in  one.  the  Court  refused  to  restrain  the  plaintiff  from  trying  a 
second  cause  included  in  the  same  rule,  till  the  costs  of  the  first 
were  pud  (a).  The  plainti£^  however,  by  proceeding  in  a  se- 
cond consolidated  action,  witnout  applying  to  the  court,  loses 
the  benefit  of  any  terms  which  were  imposed  on  the  defendants 
by  the  consolidation  rule  (q).  Where  one  of  two  actions  is 
stayed,  upon  the  defendants  undertaking  to  be  bound  by  the 

rt)  Siw'iWT.  Laflttri^,  4  Scott,  N«IL,  poBdti  of  lofuianoit. 

7S;  4  M.  ft  0. 7.    SetJtiOtrmm  v.  Tow-  (n)  HoOtngnoorth  ▼.  firodHdIr,  4  Ad.  At 

fMtf,  I  Q.  a  945.  El.  646;  6  Nev.  &  M.  MO,  &  C    And  Me 

(*)  CbraMfan  qf  Saltath  ▼.  JfldbNOM,  Ohrbf  ▼.  Dunbar,  1  N«v.  dc  P.  944.    S« 


1  DbwU  2fc  L.  8B1.  thelbrmorthenile,  6NeT.dcM.943,iL{ 

(n  Wmdir.  PDn0i0f,  ISoott,  N.  R.,408}  Chit.  Formi,  p.  fi6l;  from  the  tenns  at 

liL&Q,ua,8.a  vhldi  the  nrtctioe  In  thew  oaMS  max  be 

M  DtMtf  v.^fnrf^rmi,!  Ad.AE1.6Sft|  collected.    And  lee  the  fbnner  piacike, 

4  NCT.  k  M.  873,  S.  C.    See  Sharrn  w.  Park,  Ine.,  Introd. 

iMtHdM,  4  Seoct,  N.  R.,  79S;  when,       (o)  Ikyto  y.  Dougku,  4  B.  A  Ad.544. 

per  AtjMm,  J.,  the  geoeral  rule,  that  _Jp>   See  M*Qr^[ot  t.  Kon^^  4  M.  & 

only  aetlom  whidi   might  have  been  W.3S0. 

joined  in  the  eeme  action  can  he  con-      {a)  See  Img  t.  DMtfto,  4  B.  ft  Ad. 

nlidated,  doee  not  apply  in  the  caeeof  Mft, n. 

TOL.  U,  B 
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Part  v.     verdict  in  the  other,  this  means  the  ultimate  event  of  the 

action  (r) ;  and  if  error  be  brought  in  the  action  tried,  the 

proceedings  in  the  other  will  be  staved  on  the  defendants  giving 
security  to  abide  bv  the  decision  of  the  court  of  error  («). 
Kuie.  wheo  The  Court  or  judffe,  under  circumstance^  may  open  tne  con- 
opened.  solidatlou  rule  for  the  defendant,  and  permit  a  second  cause  to 
be  tried ;  if  they  do,  they  will  in  eeneral  extend  to  the  second 
trial  all  such  terms  made  compulsory  on  the  party  successful 
in  the  first  cause,  as  are  re<^uisite  f(»r  attaining  the  merits  (t). 
Where  a  cause  has  been  tried  twice  by  special  juries,  and  a 
verdict  for  the  plainti£f  returned  on  both  occasions,  the  Court 
will  not  open  a  consolidation  rule  for  the  trial  of  a  second 
cause,  unless  it  be  shewn  that  the  cause  has  not  been  fully 
brought  before  the  jury  (ti).  The  Court  have  also  refdsed  to 
allow  one  of  the  other  defendants  to  have  his  cause  tried,  whic^ 
involved  merely  tlie  same  point  as  the  first  action  (x). 
At  what  time  Formerly,  before  the  recent  rules  of  pleading  were  introduced, 
applied  for.  ^^  consolidation  was  not  granted  until  after  plea  pleaded ;  but 
latterly,  the  practice  has  been  to  consolidate  at  an  earlier  stage ; 
and  in  a  recent  case,  two  actions  having  been  brought  by  the 
same  plaintiff  against  different  defendants  on  the  same  policy 
of  insurance,  the  Court  consolidated  them  after  a  declaration 
had  been  delivered  in  one,  and  an  appearance  entered  in  the  other 
at  the  instance  of  the  defendant  in  the  latter  action,  though 
the  plaintiff  objected  (y)  :  it  seems  therefore  that  the  actions 
ma^jr  now  be  consolidated  at  any  time  after  appearance,  though 
before  declaration.  In  two  actions  between  the  same  parties 
on  different  bills  of  exchange,  the  Court  consolidated  them  after 
issue  joined  and  notice  of  trial  given,  upon  payment  of  all  Uie 
costs  in  the  second  action  (z)» 
How  tppUed  The  application  for  the  consolidation  rule  is  to  be  made  to 
'^''  the  Court  or  to  a  judge.    If  made  to  the  Court,  draw  up  a 

mofion-paperf  inserting  thereon  or  in  it  the  titlee  of  the  eeveral 
cau9e8{a);  cmd  indorse  on  it  the  covntePi  name^  requiring  him 
**  to  move  for  a  rule  to  shew  catue  lafy  the  within  actions  should 
not  he  consolidated,*^  If  made  to  a  judge,  there  is  no  need  for 
a  motion-papery  and  a  suwunons  will  sufflcey  which  should  he 
intitled  in  the  several  causes,  and  he  **for  the  plaint^  to  shew 
cause  why  the  within  actions  should  not  he  consolidated**  The 
rule  is  made  absolute,  or  an  order  made,  as  above  mention- 
ed m. 

Application  A/iter  verdict  for  pMnHffy  {if  ^  actions  have  heen  consoU* 
SiijI!d^S«t  ^^°*^  ^  order)y  and  judgment  signed  thereon,  take  out  a  sum- 
in  actiontnot  mons  hefore  a  jiudge,  and  ohtain  ms  order  to  enter  up  judgmenl 
^^  in  the  several  other  actions  which  were  consolidated,  and  that  the 

plaintiff  he  atliher^  to  sue  out  execution  thereon;  also,  that  one 
of  the  Masters  mew  tax  the  costs  in  all  the  causes,  tma  that  the 
aefendants  may  also  pay  the  costs  of  the  appUeation  to  he  taxed, 

(r)  Horiaen  ▼.  Rkhardmrn,  S  Burr.  1477.        (y)  Hoaingmoorth  ▼.  BrodHdIr,  4  Ad.  ft 

(•)  Gtf  V.  Hhtdl^.  1  Mooie,  79t  il/wyn  U.  646;  6  Nev.  4r  M.  140,  &  C, 
T.  Favin«»  2  New  Ren.  430.  (t)  Booth  ▼.  PayiM,  1  Dowl.,  N.  &,  94S. 

<r)  Cohen  v.  BulkdW*  5  Taunt.  165.  See  HoOlnrnworth  v.  Bnnbiek,  mmtw. 

(w)  Fiiottr  T.  AOmb^,  5  DowL  619s  3        <«)  H^«rd  v.  Pion^flrot,  1  Scott,  N.  R., 

BlDg.  N.  C.  892,  S.  a,  nom.  fbtfer  v.  410.  n.;  1  M.  A  G.  fifl9,  &  a 
SVN/tf .  (b)  See  Ibnns,  Chit.  Foniu»  061, 9BS. 

{x)  FotUr  V.  Mvt%,  3  Bing.  N.  C.  806. 
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Tau  mutt  tign  judgment^  tax  yow  costSy  and  we  cut  executum,  chaf,  tit. 
{according  to  the  terms  of  the  order^^  as  in  other  cases  (c).    For- 
merly,  it  waa  usual  to  make  a  motion  to  the  Court  for  this  pur- 
pose,  bat  now  a  judge  will  make  the  order  at  chambers,  as 
aboire  noticed. 

Bjr  JR.  H.y  2  FF.  4,  r.  104,  "  where  money  is  paid  into  court  c~**g»  P*y- 
in  seTeral  actions,  which  are  consolidated,  ana  the  plaintiff  ^Sa^  ^ 
without  taxing  costs,  proceeds  to  trial  on  one,  and  fisdls,  ne  shall 
be  entitled  to  costs  on  the  others  up  to  the  time  of  paying 
money  into  court  **  (  d). 


(e)  Setfonnof  Jndgmtntf  ChttFomMfSes.       (rf)  See  thli  rale  notSoed,  poif,  1188. 
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PATMENT  OF  MONET  INTO  COURT. 

When  a  person  is  satisfied  that  he  is  indebted  to  another 
upon  a  claim  for  a  sum  certain,  or  capable  of  bein^  ascertained 
by  mere  computation,  but  dilutes  the  amount  claimed  of  him, 
then,  before  action  brought,  he  may  generally  (a)  tender  to  his 
creditor  the  sum  which  he  admits  he  owes,  ana  tnen  plead  the 
tender  in  bar  of  the  action.  Or,  after  action  brought,  he  mar, 
even  though  the  claim  be  for  an  unliquidated  amount,  apply 
to  a  judge  to  stay  the  proceedings,  upon  payment  of  the  sum 
the  defendant  admits  to  be  recoverable,  and  to  shew  cause  why, 
upon  de&ult  of  plaintiff  accepting  i^  he  should  not  pay  to 
defendant  his  costs  subsequent  to  the  application,  if  the  ptamtiff 
afterwards  accepts  that  sum  in  satisfaction,  as  noticed  in  the 
next  Chapter.  Or,  alter  action  brought,  and  after,  or  in  some 
cases  before,  declaration  (b\  he  may,  as  subsequently  pointed 
out  in  this  Chapter,  pay  that  sum  into  court,  and  plead  the 
payment  of  it,  and  the  plaintiff  will  afterwards  proceed  in  the 
action  at  his  peril.  But  if  neither  the  existence  of  the  debt» 
nor  the  amount  claimed,  be  controverted,  the  defendant  should 
pay  the  sum  indorsed  on  the  writ  within  four  days  of  the  exe- 
cution of  it,  or  after  that  time  should  apply  to  a  judge  for  an 
order  to  stajr  the  proceedings,  upon  payment  of  debt  and  costs, 
as  directed  m  the  next  Chapter.  In  all  cases  where  there  has 
been  a  tender,  but  there  is  some  doubt  as  to  its  sufficiency,  it 
is  safest  to  pay  the  money  into  court  without  pleading  the  ten- 
der (c);  for  though  the  payment  of  money  into  court  subjects 
the  defendant  to  costs  up  to  the  time  of  paying  it  in  if  the 
plaintiff  do  not  proceed  further,  nevertheless,  if  the  defendant 
plead  a  tender,  and  plaintiff  take  issue  thereon,  and  the  defend- 
ant fail  in  proving  it,  he  will  thereby,  at  all  events,  subject 
himself  to  the  costs  of  the  trial  and  the  general  costs  of  the 
cause.  We  will  proceed  to  consider,  under  the  following  heads, 
the  practice  as  to  Uie  payment  of  money  into  court : — 


In  what  Ctue*  allowed,  1179. 

At  what  Time,  and  how  paid  in, 
1182. 

Plea  qf,  1183. 

Siplieation  and  mbeeqtieni  Pro* 
eeedinge,  1185. 

CoeUon,  1186. 


m^ect  qf  it  as  an  Adwdeeion  qf 

the    Caute   qf  Aetion,  ^., 

1190. 
Payment  into  Cowrt  npon  a  Plea 

qf  Tender,  and  other  Caeee, 

1193. 
Payment  into  Court  in  Heu  qf 

Bail,  1193. 

«PkaOv.  J[isMkMM,Ban.N.P.871).  Aslo 


(a)  A  tender  after  the  day  of  payment  «ftaO  v.  lislMeiM.Ban.N.P.STi).  Ai 

cannot  be  pleaded  in  an  actkm  OD  a  bin  ttie  mode  of  pleading  a  plea  of  tonder, 

or  note,  (Himm  t.  Pvphe,  8  East,  ISB:  po«e,  1193. 
Pook  T.  TunMdM,  SM.dc  W.SiS);  nor       (6)  FM,  IISS: 
can  a  tender  of  prtadnal  and  Intereit  due      (c)  See  per  Lord  TVntendm,  C.  J., 

oaaboodaflertbeday  of  payment.  (Jtmr*  Merdoto  ▼.  AMf|pMofM^  3  C.  ft  P.  StfL 
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In  wkat  Oatea  alZoi00d.]— Prior  to  the  stat.  3^4  FT.  4,6. 42,  chap,  tiu. 
#.  21,  the  general  rule  was,  as  it  still  is,  that,  where  thesam  de-  |q  ^i^  cawt 
manded  is  a  fiMi  eertaiHy  or  capable  of  being  ascertained  bj  allowed  be- 
wtere  eomjnaaHom^  without  learinff  anj  other  sort  of  discretion  4w/4r<^^ 
to  be  exercised  by  the  jury,  the  defendant  may  pay  money  into 
court  (J).  Therefore,  in  an  action  on  promises,  where  the  breach 
was  substantially  for  the  non-payment  of  money  (e),  but  not 
otherwise  (/),  money  might  be  paid  into  court  as  of  course, 
before  that  act.    So,  in  deot  on  smiple  contract,  the  defendant 
might  nay  money  into  court  as  of  course  (j) ;  so,  in  debt  for 
rent  (A; ;  so,  in  (lebt  on  a  policy  of  insurance  (t ),  or  for  non-re- 
sidence (il).    But,  generally,  in  debt  on  record  or  specialty,  he 
could  not  do  so  as  of  course ;  because  in  these  cases  the  amount 
of  the  debt  is  ascertained,  and  cannot  be  raried  from  by  the 
jury  in  their  rerdict  U) :  the  defendant's  course  in  these  cases 
WIS,  as  it  still  is,  to  ootain  a  judge's  order  to  stay  the  proceed- 
inss  on  payment  of  the  debt  or  Density  and  co^  (and  as  to 
which  see  the  next  Chapter),  unless,  indeed,  the  defendant  is 
willing  to  pay  the  whole  deot  or  penalty  declared  for,  in  which 
case,  perhws,  a  judge's  order  for  payment  of  it  into  court 
might  be  obtuned.     As  to  staying  the  proceedings  on  paying 
the  penalty,  &c^  in  a  penal  action,  see  also  the  next  Cnapter. 
In  coTenanti^  where  the  oreach  assi^ed  was  the  non-payment  of 
a  sum  of  money,  the  defendant  might  pay  money  into  court  as 
of  course  (si),  but  not  in  other  cases  (n),  as  in  an  action  for  di- 
l^dations,  or  the  like  (o).  In  trespass,  the  defendant  could  not 
pay  money  into  court  as  of  course  ( f>) ;  nor  could  this  be  done 
eren  in  trespass  for  w^etne  profits  (o) ;  nor  in  case  (r) ;  nor  in 
trorer  or  replevin.    In  ejectment  for  non-payment  of  rent  the 
Court  wiU  allow  the  defendant,  (onto,  970),  and  in  replerin  the 
plaintiff,  {ante^  998),  to  bring  into  court  the  amount  of  the  rent 
for  the  non-payment  of  whidi  the  ejectment  is  brought,  or  the 
distress  was  made.  respectJTely. 

By  the  stat.  3  &  4  >r.  4,  c.  42, «.  21,  ^it  shall  be  lawful  for  Br  iut3de4 
the  defendant  in  all  persciuU  acHonty  (except  actions  for  as-  ^'  ^*  «•  ^ 
sault  and  batteiy,  &l8e  imprisonment,  libel,  slander,  malicious 
arrest  or  prosecution,  crimmal  conversation,  or  debauching  of 
the  pl^tiff 's  daughter  or  servant),  by  leave  of  anv  of  the  su- 
perior courts  where  such  action  is  pending,  or  a  judge  of  any  of 
the  superior  courts,  to  pay  into  court  a  sum  of  money  by  way  of 
oompensation  or  amends,  in  such  manner  and  under  such  regu- 
lations, as  to  the  payment  of  costs  and  the  form  of  pleading,  as 


(d)  BoflM  ▼.  KaM  InMm  Cmpm^»  9  890.  8mHodgMn$m  ▼.  Wputt,  1  DowL  ft 

Burr,   lisa    And  lee  Bodgm  ▼.   Lonf  L.  068:  EttAmd  v.   W0t$m,  1  Dowl., 

LiM^tU,  9  Blng.  71S|  3  M.  &  Soott,  SOI,  N.  S.,  896;  9  M.  *  W.  333,  &  C. 

SL C  (m)  Ongfaam, 9 Salk. 906:  HaBttty, 


(tf)  (3ngg^»eam,  9  Salk.  096.  Bui  ItnUa  Oampam^.i  Burr.  1190:  Wat- 

if)  mrmtg  ▼.  mmptm,  3  a  4k  P.  Iff:  S  wmA  ▼.  Hvughtm,  Buam,  989,  984t  19 

B.  *  Aid.  SO:  AMml  ▼.  BMten,  1  H.  BL  0. 9,  c  37f  ••  7. 

999.11.:  fW  T.  Ple«M9  B.at  P.934:  (n)  jrWOkMO  v.  Hflff,  9  W.  BL  837. 

migm  r.  I40d  LUdMM,  3  M.  ft  Scott,  {•>  SoM  r,  SoM,  8  T.  R.  47.    8m  arnUh 

9ia;9BUiff.713,&d  T.  ^Hm,  3  M.  a  Seott,  799. 

igi  JteJVMOtan  ▼.  Gm,  1  H.  BL  940.  (#)  sittb-e  t.  Ardkmr,  9  SCr.  906. 

Ik)  Onmf  CMt»  <  SftUL  806;  Pr.  Reg.  <«)  B$ld(fiui  v.  Mmria,  9  WOa.  113. 

S87.  (r)  WhUt  V,  Woodkmm,  9   Str.  787s 

ai  ISO.  9,  c  S7. 1. 7*  Sguln  ▼.  Jreher,  Id.  906:  SmU  r.  Sail,  8 

W  370.3,  c  90, 1.43.  T,R.  4lji  Bowk*  v.nOmr,  7  T.K,m: 

{fl  See  LeapUgt  ▼.  PrngOkme,  9  Str.  Oatvart^,  JiMfh, 9 B. ft  Ad.4ia 
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Part  v.  the  said  jadgea,  or  such  eight  or  more  of  them  as  aforesdd, 
sbaU,  by  any  rules  or  orders  by  them  to  be  from  time  to  time 
made,  order  and  direct."  The  defendant  may,  therefore^no w  pay 
money  into  court  in  all  personal  actions,  excepting  those  ex- 
preauy  excepted  in  the  above  enactment.  The  exception  does 
not  extend  to  an  action  for  an  assault  and  batterv  on  the  plain- 
tiflfs  son  («).  It  may  be  added,  that,  notwithstanding  this 
enactment,  in  an  action  on  a  bond,  if  the  defendant  has  not  paid 
all  that  is  due  on  it,  he  should  apply  to  the  Court  for  leave  to 
bring  the  residue  into  court,  witn  costs,  under  the  4^5  Anme^ 
e,\€y8. 13,  and  that  further  prooeedinffs  be  stayed ;  he  cannot 
fUad  such  payment  (t).  It  b  open  to  doubt  whether  payment 
mto  court  can  be  allowed  in  an  action  of  detinue^  and,  regard- 
ing the  form  of  the  judgment  in  such  action,  it  is  conceived  it 
cannot  (u). 
By  pvticaiir  There  are  various  statutory  provisions  expressly  allowing  the 
•ututfli.  defendant  to  pay  money  into  court  in  particular  cases,  inde- 
pendently of  the  Stat.  3^4  TV.  4,  e,  42.  Thus,  in  actions 
against  mail-coach  contractors,  stage-coach  proprietors,  or  com- 
mon carriers  by  land,  for  the  loss  of  or  injury  to  goods,  the  de- 
fendants may  pav  money  into  court  (w).  So  may  justices  of 
peace,  or  constables,  or  officers  of  the  excise  or  customs,  in 
actions  against  them,  for  anything  done  by  them  in  the  execu- 
tion of  their  respective  duties  (y).  So,  in  actions  against  o<«n- 
j^asign^^oT  missioners  of  oankrupt  (;»^.  As  to  payment  of  money  into 
tenkrupt.  court  in  actions  bpr  the  assi^ees  of  a  hankrupt,  when  tLe  de- 
fendant is  sued  within  the  time  limited  for  the  bankrupt  to  dis- 
Libei  in  newi.  pute  the  commission,  &c.,  see  mUe^  1108.  By  the  6  4r  7  Fki.  e. 
paper,  dec.  9^^ «.  2,  in  an  action  against  a  newspaper  or  other  periodical 
publication,  the  defendant  may  plead  that  it  was  inserted  with- 
out malice  and  without  neglect,  and  may  pay  money  into  court 
as  amends,  ^  and  such  j^yment  into  court  shall  be  of  the  same 
e£Fect,  and  be  available  m  the  same  manner  and  to  the  same  ex* 
tent,  and  be  subject  to  the  same  rules  and  regulations  as  to  the 
payment  of  costs  and  the  form  of  pleading,  except  so  far  as 
r^ards  the  pleading  of  the  additional  fects  herembefore  re- 
quired to  be  pleaded  by  such  defendants,  as  if  actions  for  libel 
had  not  been  excepted  from  the  personal  actions  in  which  it 
is  lawful  to  pay  money  into  court''  under  the  SSf  4  W.  4» 
e.  42 ;  and  to  such  plea  to  such  action  it  shall  be  competent 
to  the  plaintiff  to  reply  generally,  denying  the  whole  01  saeh 
plea. 
Astopwtor  If  there  be  two  or  more  counts  in  a  declaration,  the  defend- 
***''^*'*"**  ant  may,  under  the  above  statute  o£  3  Sf  4  W.i,  e,  ^  pay 
money  mto  court  upon  one  of  them,  and  plead  it  as  in  othw 
cases  (a).  In  replevin  for  goods  taken  in  closes  A.  and  B.,  de- 
fendimt  may  pay  money  into  court  as  to  the  goods  taken  in 
A.,  and  to  some  of  those  taken  in  B.,  and  avow  and  make  oog- 


(*)N§wtmr,aob^r4,iDowhkL.»$it  goods,  jmI,  1197. 

14  Law  J..  N.  sTq.  B.,  9.  S.  C  («)  iTo.  4  dc  1  W.  4,  c.  CB,  a.  10. 

m  Bngimtd  v.  Wmltm,  9  M .  A  W.  SSSi  (y)  Sat  mti*§»  llli,  11  ML 

1  DovIm  N.  S..  ass.  &  C<  HMfMMon  T.  (t)  6  0. 4.  c  IS,  i.  4a 

PTfott,  1  DowL  St  L.SOB;  IS  Lmr  J.,  N.  M  Saa  AHltt  ▼.  Oaatiar,  4  T.  R,8f9i 

8,,  Q.  B.,  n,8.a  JWiMwff  ▼.  Hatt,  S  W.  Bl.  iS7:  flUMt  ▼. 

(•I)  Saa  tha  naxt  ahaptar  aa  to  iUt-  Emm  InUm  CmmNf»  9  Btor.  llSOi 
iDf  pracaadiofli  oDddmrtDff  npof  tfia 


/a  tsAot  Ctuei  aUeieed. 

ifendfti 

«  court  of  one  entire  bdih,  in  ntia&ction  ol 
brcftchet  (e).  The  Coort,  in  a  cue  decided  before  the  abore 
statate,  refoged  to  allow  money  to  be  paid  into  court  on  part 
of  aconnt,  where  the  claim  was  for  unliquidated  damages  (if). 
They  also,  in  another  case,  refused  to  allow  payment  into  court 
upon  K>me  of  the  counts  of  a  declaration,  and  a  deranrrertothe 
rest  (c).  It  mar  be  added,  that,  where  the  pluntiff  has  two  when  iwo 
counts  in  his  declaration,  upon  either  of  which  he  can  recover  hia  J^^^ 
demand, — as  a  count  for  goods  sold,  and  a  count  on  account  stat- 
ed ai  to  the  prices, — it  will,  perhspa,  auffioe  to  pay  money  into 
coDrt  on  one  of  these  counts,  though  thb  is  not  free  from 
doubt  Iff).  And  where,  in  twMttoftw  owuinpnl,  with  counts 
for  port  tolls,  for  manor  tolls,  and  for  tolls  generally,  the  de- 
fendant pleaded  payment  of  10/,  into  court,  as  to  all  but  the 
omnt  on  port  toils,  and  as  to  the  rest  non  tuiumpiU;  the  plain- 
tiff accepted  the  10'.,  and  joined  issue  on  n«n  OMutapnt;  the 
contest  on  the  trial  was,  whether  the  pluntiff  was  entitled 
to  a  port  toll,  or  to  a  manor  toll  only:  the  jury  found  plain- 
tiff entitled  to  port  tolls  to  the  amount  of  81. :  it  was  held, 
that  the  plaintin  might  take  his  verdict  for  the  count  for  port 
toils,  and  that  defendant  could  not  avail  himself  of  the  payment 
of  money  into  court,  though  the  plaintiff  might  hava  recovered 
the  8L  under  the  count  for  tolls  genetally  (A). 

The  defendant  will  not  be  allowed  to  pay  money  into  court,  km  ■IIdshI 
and  also  plead  a  defence  to  the  same  part  of  the  declaration  to  ?^T '''"'" 
which  the  money  is  to  be  paid  in  (■}.  ama  put. 

It  is  very  queetionable  whether  one  of  several  defendants  STowf 
alone  can,  as  of  course,  pay  money  into  court.    And  the  Court  "T**  ■*■- 
of  Common  Pleas  refused,  before  the  rules  of  H.  r_  4  JT.  4,  "^'*' 
to  allow  one  of  three  defendants,  who  alone  appeared,  (one  of 
Um  others  having  suffered  judgment  by  defoult,  and  the  other 
hang  outlawed),  to  pay  money  into  court,  even  although  he 
o£hred  to  pay  all  the  ooeta  up  to  that  time  (i).  And  it  has  been 
the  practice  atnoe  those  rules  not  to  allow  one  of  seveni  da- 
fendants  to  pay  money  into  court,  unleas  under  peenliar  oir- 
emnstances,  and  on  special  terms. 

If  the  defendant  pay  money  into  court,  and  plead  it  in  a  case  cmcqufUH 
where  he  cannot  properly  do  so,  and  this  neceaeaiily  appeal*  of  inpnqMi 
outfae&oe  of  the  declaration,  tlie  plaiaUff  might,  it  would  J^^* '^"' 
nem,  demur  to  the  plaa ;  or,  if  defendant  gets  a  verdict  on  an 
iMue  joined  on  it,  the  plaintiff  may  obtaut  a  rule  fur  judg;- 

a       tg)  Avl»  T.  BwHUK.  1  B.  *  Ad.  SB: 
annMa  T.  DB*.  3  u.  ft  R. all  aatfini 
B:    T.  ovt.,  t  Btai.  ITT- 

v,       m  Bnmi  y.  niminoii,  t  Q  B.  MS;  1 

ad,  taiisoott,y.s..iw:abowi'mi./iM 

m.    lothertfc(Kof»»ltrflntif-" — "    " 

«  aDovLsn.  s. 
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pARr  T.     ment  non  obstante  veredicto^  or  for  a  repleader ;  but  not  so,  if 

the  objection  does  not  neceeaarilj  appear  on  the  face  of  the 

declaration :  and,  therefore,  where,  to  trespasB  for  aasanlt  and 
battery,  defendant,  by  leave  of  a  judge,  paid  money  into  oonrt, 
and  sncceeded  in  an  lasne  on  it  at  the  trial,  it  was  held,  that^ 
as  thisplea  to  such  an  action,  although  prohibited  by  the 
3  4r  4  FF.  4^  c.  42,  might  be  pleaded  under  the  statutes,  e.^. 
against  justices  and  officers,  &c.,  the  plaintiff  was  not  entitled 
to  judgment  non  obakuUe  veredicto  (l).  The  plaintiff,  hj  taking 
the  money  out  of  court,  waives  any  irregularity  as  to  its  being 
paid  in  (m). 

At  what  time  At  what  TVmtf,  and  how  paid  tji.]] — The  order  for  payment  of 
P"*  *"•  money  into  court,  under  the  3  ^  4  ^.  4^  c.  ^  *.  21,  may  be 
obtained,  it  seems,  at  any  time;  even  immediatehr  after  the 
writ  issued  (n);  and,  at  fdl  events,  at  any  time  after  declara- 
tion, and  before  plea  pleaded.  Even  after  plea,  a  judge's 
order  may  be  obtained  to  withdraw  it,  in  order  to  pav  money 
into  court,  and  plead  such  payment  (o).  Mone^r  has  been 
allowed  to  be  paid  into  court  even  after  granting  a  new 
trial  (p),  and  even  after  setting  aside  the  execution  of  a  writ 
of  inquiry  (^).  Where  the  numty  has  been  paid  into  court  by 
leave  of  a  jua^e  before  the  time  for  pleading^  the  officer  will  write 
a  receipt  for  ttonthe  judge^e  order;  and^  on  the  plea  being  after- 
wards brought  to  him^  and  the  order  produced  with  the  receipt 
indorsed f  he  will  tranifer  the  receipt  to  the  margin  oftheplea^  in 
pursuance  of  B,  ff,,  4  W.4j  s,  1&  infra, 
Howpdd  111.  By  B.  A,  2W.4fS,  66y  **  in  all  cases  in  which  money  shall 
be  paid  into  court,  leave  to  pay  it  in  may  be  obtained  by  a 
side-bar  rule.'*  But,  by  rule  of  H.  71,  2  FT.  4^  *.  18,  "  no  rule 
or  judges  order  to  pw  money  into  court  shaUbe  necessarv^  except 
under  the  3  ^  4  ^.4,  c.  42,  «.  21 ;  but  the  money  shaU  be  patd 
to  the  proper  officer  of  each  courts  who  shall  give  a  receipt  fir  the 
amount  in  the  margin  ofthepleay  and  the  sand  sum  shall  be  paid 
out  to  the  plaintiff  on  demand.**  We  have  already  considered 
in  what  cases  money  may  be  paid  in  as  of  course  independent 
of  that  act ;  and  in  those  cases,  by  this  rule,  no  rule  or  order  to 
pay  the  money  in  is  requisite.  In  cases  within  that  act,  the  rule 
or  order  must  be  obtained  in  the  usual  way^  bjf  application  to  the 
court  on  motion^  or  by  summons  before  a  yuige;  usualfy  the  lat- 
ter(r).  Serve  a  copy  of  the  nUe  or  order  on  Me  plaintiff's  attor^ 
nw  or  agent.  Prepare  the  plea^  and  act  it  signed  by  counsd. 
Take  me  monty  and  plea  to  one  of  the  ifastersy  who  will  write  a 
receipt  in  the  margin  of  the  plea  (s^  ;  {or.  if  the  money  has  pre^ 
viousfy  been  paid  in  by  leave  of  a  judgcy  he  will  transfer  the  re- 
ceipt Jnm  the  order  to  the  jisa  on  producing  the  order  with  the 
receipt  indorsed).   Deliver  the  plea  to  the  plamtiff*s  attorney  or 

« )  jUtoH  ▼.  Pwkm,  15  Law  J„  N.  S.,  («)  By  ttat  7  W.  4  &  1  Viet.  c. 30,  s.S. 

941,  Exch,  the  money  mutt  be  paid  in  at  the  Mat- 

(m)  Griffkhi  v,  fFiffiam*,  1  T.  R.  710.  ten'  Office,  and  ttie  Maaten  mutt  pay  it 

(fi)  BibiHmU  V.  Prie§,  6  Dowl.  4tO.  into  the  Bank  of  England,  to  the  credit 

(0)  OrWUhB  T.  wmmnu,  1  T.R.710.  of  the '<  Suitoi't  Fundi**  and  the  money 

711:  TtrUon  v.  Wragg,  9  Str.  1971.  k  afterwardt  paSd  to  the  party  entitled  to 

Ip)  Mum.,  I  Tidd.,  9th  ed.,  €79.  it  by  a  dieque  on  die  Banli  of  Fnghind« 

(9)  JD^r  ▼.  Aiumtlt.  1  Taunt.  491.  signed  by  two  or  man  of  the  MaBten. 
(rf  See  the  form.  Chit.  Fotau,  fl64. 
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opeiUy  as  m  ordinary  casa.    Take  care  to  pay  in  enough  to  cbjip.  vm. 
satisfy  tlie  damages,  or  debt  and  damages,  in  respect  of  which  Amount  to  b« 
it  b  paid  in,  up  to  the  time  of  pleading  the  plea.     If  interest  p^  i°* 
he  due,  you  should  calculate  it  up  to  the  time  of  the  payment 
into  courL  and  not  merely  to  the  commencement  or  the  ac- 
tion(^).    If  the  defendant  find  he  has  not  piud  in  a  sufficient  Parfoginad- 
sum^  an  amendment  wiD,  in  general,  be  idlowed  him  to  pay  in  •**"*"**  •**"»• 
a  further  sum  upon  payment  of  cost^  and  other  reasonable 
terms.    It  ma^  be  adaed,  that  an  abandoned  summons,  by  de-  AbuidoMit 
fendant's  ofienng  more  thim  he  afterwards  pays  into  court,  may  wmnwm. 
be  used  as  eyidence  against  him  at  the  trial  (u). 

When  the  defendimt  has  preriously  paia  money  into  court  Trauftrrfng 
in  lieu  of  baiL  he  may,  it  seems,  accorainfl:  to  the  practice  of  !po^.P>V*  "> 


ball. 


CD.  1 

ats.    y 

A.  B.  J  . 


tf 


bail,  he  may,  it  seems,  according  to  the  practice  of  JP^°^ 
the  Queen's  Bench  and  Exchequer,  apply  to  haye  the  sum  paid 
in,  or  part  of  it,  considered  as  so  mucn  paid  in  on  account  of 
the  cause  of  action;  and  the  order  for  this  purpose  is  said  to  be 
of  course  («).  But  the  Court  of  Common  Pleas  haye  rince  re- 
fused to  permit  this,  either  in  the  case  of  a  plea  of  tender,  or  of 
payment  into  court  (x). 

Plea  o/.]— By  the  rule  of  all  the  courts,  T.  71, 1  Fict.,  it  is  Pi«of  pay. 
ordered,  amongst  other  things,  that  the  17th  of  the  general  SJrV"^ 
rules  and  regulations,  made  pursuant  to  the  statute  3^4  TV.  4, 
c.  42,  i,  1,  be  repealed ;  and  that,  in  the  place  thereof,  the  fol- 
lowing amendea  rule  be  substituted :  yiz. — 

**  When  money  is  paid  into  court,  such  payment  shall  be  Fonnof,  &c. 
pleaded  in  all  cases,  and  as  near  as  may  be  in  the  following 
ibrm,  mvuais  mtUandis: — 

The        ■■   ■  day  of  — — ,  a.  d.  — 

The  defendant,  bj ,  hisattoraey  [or,  "  in  person, 

&«.],  lays  [or,  in  ease  it  be  pleaded  ae  to  part  only, 

add,  *'  as  to  £ ,  being  part  of  the  som  in  the  declaration,"  or, 

** ooant  mentioned,''  or,  "  ai  to  the  reaidoe  of  the  Bam  of 

£ "]  that  the  plaintiif  ought  not  farther  to  maintain  his  action, 

because  the  defendant  now  brings  into  coort  the  sam  of  £  ,  ready 
to  be  paid  to  the  plaintiff;  and  the  defendant  farther  lays,  that  the 
plaintilr  has  not  soatained  damages  [or,  in  aetione  qfdebi,  "  that  he 
Derer  waa  indebted  (y)  to  the  plamtiff  "]  to  a  greater  amount  than  the 
said  sum.  Sec.  in  respect  of  the  cause  of  action  in  the  declaration  men- 
tioned [or,  **  in  the  introdactory  part  of  this  plea  mentioned  "];  and 
tiiis  he  is  ready  to  Terify ;  wherefore  he  praji  judgment  if  the  plaintiff 
ought  further  to  maintain  his  action  thereof." 

Take  care  that  the  plea  contains  the  receipt  of  the  money  ly  the  Pnecscai 
oficer  ifi  the  marvtn,  or  the  plaintiff  may  sign  judgment  as  for  J^wctiijo»  aa 
ufoeU  of  a  plea^  tmt  he  cannot  demur  (s).     The  plea  should  be 
pleaded  within  the  same  time^  €md  delivered  in  the  same  manner y 
as  other  pleas.    As  it  concltides  wtth  a  verification^  it  should  be 
signed  by  counsel.    It  must  not  be  pleaded  without  a  rule  of  court 

in  KMd  ▼.  WaOttr,  8  B.  dc  Ad.  706;  1  Moa  ft  Scott,  473;  8  Dowl.  806,  S.  C : 

Dcmh  331,  S.  C  BaU  v.  8ti0brd,  8  Scott,  486t  4  DowL 

(«)  Domttt  ▼.  Yaimg,  1  Car.  &  M.  465.  397:  1  Hmlgea,  316.  S.  C 

(v' Prka,  New  Prac,304.  SeeHiiMaitl  (p)  See  pott,  1183,  ■hewing  thia  moat 

r.wmnmm,BB,itC.40a,  ButaeeBotf  be  varied. 

▼.  Stmfcri,  4  DowL  387.  (a)  Harmmt  ▼.  Btuk,  6  Jur.  1110.  a 

{»)  Stultz  T.  Hmtagt,  10  Biiig. Ml;  4  B. 

Bd 
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-^ theobjection  d-wi  ™t?*f!^^//  4topl«dthi. 

dedmtion!  Bid.thewfow,^     ,,  *^  cwUftwntto 

brttory,  defendant,  by  !«•"  »!  "  ■ .'  ;  ;  jib,  court 
and  TOcceeded  in  an  woe  on  "• ; .  */ 

to  judgment  fwn<**»C«..,      ,    J^"iM«i,,^^l 
the  money  ont  of  court,    .  -f^'^ybe  Mce^ttTb^ 

P*"».         money  into  wrnrt.    ;.      ^rt  in  nn  wtion  of  mmjJI  and  |»tta 
obtained,  it  awn.         .ything  that  «PP*?" 'I?"  oontimiy, 

tion,  andbifo'     .Je«,ao  fer  iitMg»ri»wttMMof  debt,  k!- 
order  may  ba     making  any  mention  of  the  ilMoagea  aecniu 
into  court,     .ment  of  the  debt;  and  it  ehouW  be  altered  aeccfi 
allowed  tf   -dgment  might  be  Mgned  fot  ti*  "Moe  of  tli 
tri«l(p).  ^answerodby  tliepleai.e.tliedain»gea(d).  Wte 
of  inqui  ^on  of  debt,  the  defendant  pleaded  u  to  211.  fit.  pt^ 
l»w  °'U  that  amount  into  court,  and  "  that  he  nerer  wai  nM 
a  rew  /  to  the  plwntiffs  to  a  greater  amount  than21i,  &>■  ia  wj 
w^  C^al  the  said  sum,  parcel  &c.;  and  tbat  the  plMUtifi  hai« 
**^  jfOBtained  damage,  by  reaaon  of  the  detention  Iheno^  to  aj 
V   ^t«r  amount  tlian  the  Bum  of  aixpenee,"  the  plea  -mm  Ufl 
HowpdiiiD.        nasi  special  demurrer,  for  it  admitted  BomedamamWyMla 
^  debt,  and  gave  no  aiiHWer  to  such  damage  (c).  the  pHfC] 
jbrm  seems  to  oe,  to  allege  that  the  defcndKit  "  neTn  wii  b>  ] 
dabted  to  the  plaintiff,  nor  has  the  plaintiff  siutained  ftm^  ^ 
to  a  greater  amount  than  the  mm  pud  into  conit,"  &&   ui  | 
declaration  containing  sereral  counts  or  bnacbei,  if  oh^ 
of  payment  into  court  be  pleaded  to  the  whole  or  pan,  Ml 
not  neceaasry  to  state  in  it  how  much  of  the  sum  pud  iHt 
court  Is   meant  to  be  applied  to  each  particulai  eosnt  k 
breach  (/).    But  when  one  of  the  connts  is  ou  a  bin  or  nott, 
and  the  ftill  amount  is  not  ^id,  the  plea  must  specify  h* 
much  of  the  money  paid  in  is  meant  to  apply  to  Uut  eaiA 
and  shew  a  defence,  if  any,  qiecially  for  the  teiidui 
If  lea,  being  in  the  nature  of  a  plea  of  •tonoHUM^iRlor 


and  shew  a  defence,  if  any,  qiecially  for  the  midue ;  for  tk 
If  lea,  being  in  the  nature  of  a  plea  of  •tonoHUM^iRloraaifv* 
tad^tattu  as  to  the  residue  not  paid  into  oonrt,  is  not  if  jt 
cable  to  a  count  on  a  bill  or  note  (;).  If,  howerer,  ih 
plaintiff  join  issue  on  such  a  plea,  the  defendant  may  |)n  ■ 
evidence  any  defence  that  would  hare  been  admiaibl*  nn-to 


iS.ilSJ.f"''"'* 

"^l."! 

rf  er.'kSr.'iiT'.v  1  s 

jl«S.'.s?iSiEi.";,!t:!"» 

'  Svbaeqtient  ProeeediHgi.  1 185 

'^\^  "^ea  must,  in  all  oases,  con-  chaf.  mu 
I.     ^^^  ' He  further  maintenance  of  r— — -: — 

f^  ^  -rrer  (t ).    It  has  been  Z%^i^ 

%J^^  ^  '''^ed  than  the  pay- 


*^^^h^'^  *^^  record;  but 

V4^^lfy  '^l^^  i^rliape  is  not 

•<^  ^?^iS^4,  M  -'r  judgment  wm 


t^^%^  *^^j^  .  ^^^      '^  -  ground  of  demur- 


<?>  ^<i!^»J^O^x>  ^^^^  ^^•^  P**^  "**<* 


^i^^-^^j^,  rO<Je«f»fl^*."| — By    R.    T.,    1  R«nUcallon 

"^il^  ^%^  -  the  deUvery  of  a  plea  of  pav-  Sijt"S^ 


.^    ■        ^...>^,.-^,.-^ssr 


jx  80  paid  into  court  in  full  satisfac- 

«ae  cause  of  action  in  respect  of  which 

S,  ,  and  he  shall  be  at  liberty  in  that  case  to 

' '«  ity  and,  in  case  of  non-payment  thereof  with- 

aoujs,  to  sign  judgment  tor  his  costs  of  suit  so 

^e  plaintiff  may  reply,  *  that  fte  k<u  sustained  da- 

ty  Uhat  the  defendant  was  and  is  (n)  indebted  to  him,* 

«ue  may  be]  too  greater  amount  than  the  said  sum;* 

in  the  event  of  an  issue  thereon  being  found  for  the  de- 

mt,  the  defendant  shall  be  entitled  to  judirment  and  his 

;of wit"  (o). 

^fi^nwtiffmajf  at  once  take  the  mon^  out  of  courts  which  he  PUUnriflrs 
mproduciM  to  one  of  the  Masters  the  owy  of  the  SSS?g?'**'°' 


paying  it  in  (/>). 

f  of  the  act  as  evidence  upon  the  trial  of  any  issues 

Im  the  cause  {q).    The  plaintiff  must  reofy  within  the 

nmited  in  ordinary  cases^  otherwise  the  defendant  may 

judgment  of  nofMros{r),    It  is,  however,  no  discon- 

'^'^  if  the  plaintiff  does  not  reply  to  the  plea  of  payment 

t  before  goiug  to  trial  on  the  other  issues,  as  he  may 

/•*w/,/)fw.  on  the  former,  even  after  verdict  (*).    If  the 

wfsyment  into  court  be  to  the  whole  declaration,  and 

'  luitiff  determines  upon  not  accepting  the  money  in 

^"^  of  his  claim,  he  should  reply  accoraingfy  in  the  man* 

<mt  by  the  above  rule^  and  make  up  the  issue,  and  pro* 

'  Irio^  ^c,y  as  in  ordinary  cases.    If  the  plea  be  only  to 

I  the  declaration,  and  there  be  any  other  plea  to  the  rest 

sod  the  plaintiff  determines  upon  proceeding  to  trial 

we  cause  of  action  to  which  the  plea  of  payment  into 

''wwT.  BatktM,2^Dowl»  N.  S.,  (•)  Tbb  neof  the  ovdiiMry  ooits  of 

ntiU{Hmdrkkf,F\tulkm»9U.AVf.4»l\. 

.<3C..  M.,  AtR.  Thto  rule  f upened«a  that  of  H.  To  S  W. 

»7V}  1  Gftie,  74,  S.  C   And  4,  r.  66.    And  Mt  the  former  practioe, 

»  Am,  1  T.  a  g.  fi9P.  Tidd'f  New  Praet.  316.    See  the  form», 

m  ▼.  amwMM.  rnqtra:  Chit.  Form*,  SOS 

.S  DmL  7M.  ip)  Ofiffith  ▼.  wmUum,  1  T.  R.  710. 

M.ftiw,  6  O^L  497.  (9)  GotiM  v.  ONtwr,  2  Seott,  N.  R^  241. 

*rP?" "»*•>  Hm  4  W.  4,  r.  (r»  Emmott  v.  Stunden^  3  M.  &  W.  497: 

[ttb  ii  nhMltuted.  T^tphmm  v.  KWmorw,  5  DowL  S76. 

>^v.  Mkli^,  1  Q.  B.  183 :  («)  See  FaAomw  ▼.  mr4,  8  C,  M.,  &  R. 

>^  ^C,  who*  cIm  word  "U"  4fl7* 
'■Atbeicptteatkm  waeheM 
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Pamt  t. 


Theibrm 

•bouldbelbl- 

loiKad. 

It  f  hould  not 
allege  the 
duncter  in 
whiohdaAod- 
anttofucd. 


In  debt  the, 
form  1*  bed, 
and  not  to  be 
followed. 


Where  le- 
▼eraloounts. 


In  action  on 
bill  or  note. 


PufjfmmU  ofMimtj^  imto  Comi. 

or  a  judgii  ordety  allowing  the  payment  of  the  mon^  into  amrt 
in  ihoie  caeety  where  suchrule  or  order  ieneceeiafy^asto  which  eee 
ante^  1779, 1182,  otherwise  thevlaintifnu^  treat  the  plea  oi  a 
nulUtyy  and  ei^  judgment.  If  the  defendaot  omit  to  plead  this 
plea,  he  can,  it  seems,  derive  no  benefit  as  to  costs  from  the 
payment  into  court  (a),  and  sach  payment  into  court  must 
now,  in  all  cases,  be  specially  pleaded 

This  form  is  to  be  adopted  in  all  cases  of  payment  of  money 
into  court  in  any  action,  without  stating  the  character  of  the  de- 
fendant; and  the  provinon  in  tiie  above  rule,  that  the  plea  is  to 
be  ^^  as  near  as  may  be  "  in  that  form,  and  ''  mutatis  mutandis^* 
is  only  to  authorise  such  alteration  as  may  be  necessary  in  order 
to  adapt  the  plea  to  the  names  of  the  parties  to  the  form  of 
action,  to  the  sums  paid,  and  the  like  (o).  For  this  reason,  a 
plea  of  payment  into  court  in  an  action  of  assault  and  batterer 
may  be  good ;  for  anything  that  appears  to  the  contrary^  it 
may  have  been  pleaded  by  a  justice  m  the  peace,  or  officer  (e). 
The  form  of  the  plea,  so  &r  as  it  regards  actions  of  debt,  b  mi- 
perfect,  it  not  making  anv  mention  of  the  damages  accruing 
pom  non-payment  of  the  debt;  and  it  should  be  altered  accor£ 
ingly,  or  judgment  misht  be  signed  for  the  residue  of  the 
claim  not  answered  by  tne  plea  t .  e.  the  damages  (d).  Where, 
to  an  action  of  debt,  the  defendant  pleaded  as  to  21/.  9«.  pay- 
ment of  that  amount  into  court,  ana  **  that  he  never  was  in- 
debted to  the  plaintiffs  to  a  mater  amount  than  21/.  d9.  in  re- 
spect of  the  said  sum,  parcel  &c.;  and  that  the  plaintlffis  have 
not  sustained  damage,  by  reason  of  the  detention  thereof,  to  a 
greater  amount  than  the  sum  of  sixpence,"  the  plea  was  held 
bad  on  special  demurrer,  for  it  admitted  some  damase  beyond 
the  debt,  and  gave  no  answer  to  such  damage  (e).  The  proper 
form  seems  to  oe,  to  allege  that  Uie  defenduit  **  never  was  m- 
debted  to  the  pliuntiff,  nor  has  the  plainti£F  sustained  damages 
to  a  greater  amount  than  the  sum  pidd  into  oourt,"  &C  In  a 
declaration  containing  several  counts  or  breaches,  if  one  plea 
of  payment  into  court  be  pleaded  to  the  whole  or  part,  it  is 
not  necessary  to  state  in  it  how  much  of  the  sum  paid  into 
court  is  meant  to  be  applied  to  each  particular  count  or 
breach  (/).  But  when  one  of  the  counts  is  on  a  bill  or  note, 
and  the  full  amount  is  not  paid,  the  plea  must  specify  how 
much  of  the  money  paid  in  is  meant  to  apply  to  tnat  count, 
and  shew  a  defence,  if  any,  q)ecially  for  the  residue ;  for  the 
plea,  being  in  the  nature  of  a  plea  of  non  auumpnt  or  nunqnam 
tndebitatus  as  to  the  residue  not  paid  into  court,  is  not  appli- 
cable to  a  count  on  a  bill  or  note  (g),  If^  however,  the 
plaintiff  join  issue  on  such  a  plea,  the  defenduit  may  give  in 
evidence  any  defence  that  would  have  been  admiaslDle  under 


(a)  JUBmd  ▼.  AmM,  1  Bing.  N.  C.  003; 
lSoott.644.  S.  C. 

{h)  See,  ptr  Cur.,  AtHm  v.  Pwkm,  15 
Law  J.,  N.  8.,  S41,  Exch. 

it)  Id. 

id)  ljaw9  ▼.  SMafo,  16  Law  J.,  N.  S., 
944.  Exch.:  Henr^  ▼.  Earl,  8  M.  &  W. 
UB  ;  9  DowL  795,  &  C 

(•)  Batf%  V.  aw^eting,  1  D.  ft  L.  SSS  f 
MLawJ.»N.S.,19S,Cxdi.;  19M.&W. 


(/)  Jknf,  1181. 

(f )  AnMd  ▼.  Burghi,  6  M.  ft  W.  881; 
8  DowL  947.  &  C    And  tee  Jeicr^rin  ▼. 


JotowoN,  9  C,  M.,  &  R.  57U :  ISaund^ 
6th  ed.,  SS  L  On  mdi  a  plea  of  a  ^ 
fence  at  to  part,  and  payment  Into  eoart  as 
to  the  reudue.  the  ooiwludinf  arcment 
of  netcr  indebted,  dec  would  be  ear- 
plneua.  See  a  fonn  of  plea  held  badly 
pleaded,  Baifcy  ▼.  Swtatimg,  19  It.  A  W. 
llOi  lD.AU6fi3,&C 
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tbe  old  general  ifisue  (A).    The  plea  must,  in  all  oases,  con-  crap.  mr. 
dude  with  a  pra^^er  of  judgment  to  the  further  maintenance  of  ^  - 

the  action,  or  it  is  had  on  special  demurrer  U),  It  has  heen  u  to  fonn  ot 
considered,  that^  where  other  matters  are  pleaaed  than  the  pay- 
ment Into  court,  thepr  should  stand  first  on  the  record ;  hut 
Uiis  is  not  always  followed  in  practice,  and  periiaps  is  not 
strictly  necessary  (ir).  It  is  not  a  ground  for  judgment  non 
oUkmte  veredicto^  and,  it  seems,  not  even  a  ground  of  demur- 
rer, that  the  plea  alleges  the  money  to  have  heen  paid  into 
court  by  leave  of  a  judge  before  declaration  (/)• 

RefdieaUon   and  mbsequerU  Proeeedings,"] — By   R,   T.,  1  RepUouion 
Vid.  (m),  "the  plaintiff,  after  the  delivery  of  a  plea  of  pav-  ™ft"SJSl 
ment  of  mone^  mto  court,  shall  be  at  liberty  to  reply  to  the  ceedingt. 
aame  by  accepting  the  sum  so  paid  into  court  in  full  satisfac- 
tion and  discnar^  of  the  cause  of  action  in  respect  of  which 
it  has  been  paid  m ;  and  he  shall  be  at  liberty  in  that  case  to 
t«x  his  costs  of  suit,  and,  in  case  of  non-payment  thereof  with- 
in forty-eight  hours,  to  sign  judgment  tor  his  costs  of  suit  so 
taxed;  or  the  plaintiff  may  reply,  *  that  he  has  surtaifud  da- 
magee  *  [or,  *  that  the  defendant  uku  and  is  (n)  indexed  to  him,* 
ss  the  case  may  be3  to  a  greater  amount  than  the  said  sum ;' 
and,  in  the  event  of  an  issue  thereon  being  found  for  the  de- 
fendant, the  defendant  shall  be  entitled  to  judgment  and  his 
costs  of  suit"  (o). 

The  plaintiff  masf  ait  once  take  the  monw  out  ofcourt,  which  he  PiaintiflT's 
maw  obtain  on  froduciM  to  one  of  the  Masters  the  copy  of  the  SStog?' **'**" 
rvie  or  order  (*/ any)  Jvr  pqyina  it  tn.  and  the  plea  of  pc^fment 
delivered  in  the  cause*  Tne  taking  uie  money  out  waives  an^ 
iiregularity  in  paying  it  in  (p).  The  defendant  cannot  avail 
himself  of  the  act  as  evidence  u{>on  the  trial  of  an^  issues 
joined  in  the  cause  {q).  The  plaintiff  must  reofy  unthin  the 
time  limitod  in  ordinary  cases^  otherwise  the  defendant  may 
sign  judgment  of  nonpros  {r).  It  is,  however,  no  discon- 
tinuance, if  the  plaintiff  does  not  reply  to  the  plea  of  payment 
into  court  before  going  to  trial  on  the  other  issues,  as  he  may 
enter  a  noL  pros,  on  tne  former,  even  after  verdict  («).  If  the 
plea  of  pa^rment  into  court  be  to  the  whole  declaration,  and 
the  plaintiff  determines  upon  not  accepting  the  money  in 
sstistaction  of  his  claim,  he  should  reply  accordingly  in  the  man^ 
ner  pointed  out  by  the  above  rule^  andmake  t^the  issue,  and  pro- 
ceed to  trialy  <9fc.,  as  in  ordinary  cases.  If  the  plea  be  only  to 
part  of  the  declaration,  and  there  be  any  other  plea  to  the  rest 
of  it,  and  the  plaintiff  determines  upon  proceeding  to  trial 
upon  the  cause  of  action  to  which  the  plea  of  payment  into 


(k)  .H^^|(^^^l■  t.  M«Kkmsie,  8  Biajr.,  N.  bad;  mi  mutn, 

&.»«:  Hmrriay,  BuaheS,  2|Dowl.»  N.  S.,  («)  Thb  neof  the  ordiiiaTy  coitt  of 

A14.  fuiu  (Hemdrkk  v.  Fbuftw.  9  M.  &  W.  431 U 

{i)  Sharman  ▼.  afraaMOM.2  C,  M.,  di  R.  This  rule  luperwdes  that  of  H.  T..  2  W. 

7ft;  3  DowU  TfO;  1  Gale»  74.  S.  C   And  4,  r.  56.    And  Mt  the  former  practice, 

wc  Pwttrr.  Itat,  1  T.  ft  G.  630.  Tidd's  New  Pract.  316.    See  the  forme, 

(Iri  See  ShtuTHom  v.  Stmmam,  mtpn :  Chit.  Forms,  506- 

OtoteT.StoMiM,3Do«L7S4.  (p)  gH^A  ▼.  rrOAoia*,  1  T.  R.  710. 

(/)  Edward*  v.  Price.  6  D&mX.  WJ.  {q)  Couid  v.  OUoer,  2  Seott.  N.  R^  241. 

(Ml)  See  the  former  rule,  H.,  4  W.  4,  r.  (r)  Emmott  v.  Standen,  3  M.  &  W.  497: 

17,  for  which  this  is  substituted.  Ti>ptmm  v.  Kidmort,  5  DowL  676. 

(ni  See  fkdthJStU  v.  AffUav,  1  Q.  B.  183 ;  {*)  See  FoAww  ▼.  .BM,  2  C,  M.«  dr  R. 

4P.&  D.SfiM.  &  C.,wheretbeword'*is''  407* 
was  omitted,  and  the  replication  wae  held 
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pabtv.  court  is  not  pleaded,  he  should  rtpfy  that  he  accepU  themon^in 
satisfaction  of  that  part  of  the  cause  of  action  to  which  it  is  paid 
fit,  (or^  if  he  has  sustained  damages  to  a  greater  amounty  then  he 
should  reply  thatfact)y  and  he  siould  rq^  to  the  other  flea  or 
pleasy  and  proceed  to  trial  as  in  ordinarv  eases.  In  this  case, 
the  plaintifF  cannot  tax  his  costs  under  the  ahove  rule  (f).  If 
the  plea  of  payment  of  money  into  court  he  to  the  whole  of 
the  declaration,  and  the  plainti£P  determines  upon  accentinff  the 
money  in  satieroction  ot  the  whole  causes  of  action,  ne  should 
reply  that  acceptance,  and  in  that  case  he  may  at  once  proceed  to 
a  taxation  ofcosts,  and  sign  final  jw^ment  for  them  %fnot  paid 
inforty-eight  hows  after  taxation.  K  the  plea  he  oidj  to  part 
of  the  declaration,  and  there  he  other  pleas  to  the  residue,  and 
the  plaintiff  determines  upon  aoceptinff  the  money,  and  pro- 
ceedlW  no  further  in  the  action,  he  shomd  then  reply  the  aeeef€' 
once  ofthemoM^  in  satisfaction  to  the  part  of  the  cause  of  actum 
to  which  it  is  p<nd  inland  enter  a  noUe prosequi  to  the  rest,  and  pro-' 
ceed  to  a  taxationy&c.yas  just  pointed  out  (u).  In  this  case,  the 
plaintiff  will  he  liaole  to  the  defendant's  costs  on  the  noUe  pro- 
sequiy  though  he  will  he  entitled  to  the  general  costs  of  the  ac- 
tion. The  nolle  prosequi  need  merefy  be  inserted  in  the  repUeation 
delivered:  there  is  no  occasion  to  enter  it  on  any  roU  until  the 
jwhment-roU  be  carried  in. 
The  money,  Li  general,  in  any  event,  the  money  paid  into  court  belongs 
^^J3j;i  to  the  plaintiff,  whatever  may  be  the  result  of  the  action ;  and 
beioiwB  to  he  is  entitled  to  it,  though  ne  be  nonsuit  (x),  or  though  the 
ptemafl:  defendant  die  (y)  during  the  action ;  and,  if  the  phuntjff  dies» 
his  executors  will  be  entitled  to  it(2r).  It  has  been  said,  that 
the  defendant  can  in  no  case  recover  it  back  (a).  To  this,  how- 
ever, there  is  an  exception,  in  case  it  is  paid  in  under  a  mis- 
take ;  and  if  the  defendant  can  clearly  and  satisfactorily  esta- 
blbh  that  it  was  so,  the  Court  or  a  judge  may  order  it,  or  part 
of  it,  to  be  repaid  or  refunded  to  him  {b).  The  Court  or  a 
judge  may  also,  if  the  plaintiff  foil  in  his  action,  and  the  money 
has  not  been  taken  out  of  court  by  him,  impound  it  to  answer 
the  defendant's  costs  (c). 

Coets  on.  Costs  on."] — If  the  plea  of  payment  into  court  be  to  the  whole 

Id  fenenL  declaration,  and  the  plaintin  replies  that  he  accepts  it  in  satis- 
faction of  the  cause  of  action,  he  will,  in  general,  be  entitled 
to  his  costs.  If  the  plea  be  only  to  part  of  the  declaration, 
and  there  be  another  plea  or  pleas  to  tne  rest,  and  the  plaintiff 
is  not  willing  to  proceed  further,  he  will  then  have  to  enter  a 
noUe  prosequi  to  tnat  part  of  the  cause  of  action  to  which  the 


(r)  Cmtt^r,  Gpa.  ffSoottp  N.  R.,  81A.       Mmph,  9  Str.  1037 1    rM«»«i  ▼. 

(•I)  Plaintiff oould  not  in  this  onie  peM  8  B.ft  P.  an. 
over  the  deflendant't  other  ptou  un-  {h)  Q%er  ▼.  Mbtf,  B  Deoamber,  lfl40. 
ootloed:  if  he  did,  the  Court  would  give  cor.  Parke,  B..  at  raambCTB.  The  leaned 
defendant  Uberty  tojign  judgment  of  mm-  Judge*  after  fully  gcrfng  into  the  point^uid. 


pro*.,  unlen  plamtiff  amended  hto  replloa-  thM  all  the  above  caiei  were  dletJiupildi- 

tion  on  payment  of  cottt,  or  oonient  to  a  able,  except  the  dictum  of  BwUer,  J.,  and 

taxation  orooits,  at  upon  a  noLprm^  In  re-  that  Uiat  wa»  extra^udktelt  and  that  he 

•pectoftheunamwerwlirieaB.  SeelbfWiom  oould  not  understand  why  a  payment  Into 

V.  Kidmon»  5  DowL  876:  BnuiwU  v.  fidon-  court  should  be  more  bindtng  than  a  Judg - 

den,  3  M.  ft  W.  497t  S  DowL  591,  S.  C.  ment  by  default,  whleh,  no  doubt,  the 

(jr)  ANoM  V.  CMAw,  8  Salic.  007'  Coort  would  set  aside  oo  the  ground  of 

(r)  Knaptm  v.  Drew,  Pr.  Reg.  8S1.  mistake. 

(t)  Cockratfyi,  Jforfin, Barnes,  879.  (c)  See  Amm.,  Barnes,  .SSOi.     And  see 

(a)  See  per  IMkr,  J.,  in  Maleobm  v.  Onm  v.  GmwMsni  1  Joncs»  Ren.  Exrti. 

JWOarftMi,  8T.R.,648.AiidaeeCbifV.Re.  lr.,983. 


Utter  plea  or  plet*  are  plMded,  and  be  liable  to  the  defbndAnt'e  chi 

corta  in  reepeet  of  it  (tf).    I^  indeed,  a  defendant  plead  p^-  

ment  of  monej  into  conrt  to  the  wMe  deelaration,  and  auo 
other  pleas,  (bnt  which,  in  eeneral,  cannot  be  done),  the  plain- 
tiff mif,  it  seems,  accept  the  rains  pud  in  satisfaction  of  the 
whole  cause  of  action,  and  tax  his  eoeta  acoordiagl;,  without  re- 
pl  jing  or  entering  a  tud.  proi.  as  to  the  other  pleas,  and  defend- 
ant ooald  not  ai^  jndgment  of  tumpivt  as  to  thaw  pleaa  (e). 
Bat  if  payment  mtu  court  is  pleaded  only  to  part,  this  cannot 
be  done ;  and  if  there  are  other  pleas  to  tne  rest,  plaintiff  moat 
teply  to  or  enter  a  tid,  pro*,  as  to  them,  ottierwiee  defendant 
may  eini  jadgment  of  wmprot  for  want  of  a  replication  to  the 
latter  p]eaB(/}.  Where  the  defendant  pleads  a  special  plea,  and 
plainfaff  new  aasigns,  and  defendant  pays  money  into  court  on 
the  new  BMignment,  and  plaintiff  takee  it  ont  in  ntiafaction  of 
the  acUon,  the  plaintiff  is  entitled  to  the  general  costs  of  the 
cause  {g).  The  plaintiff  may,  it  shoald  seem,  at  any  time 
before  the  trial,  if  he  choose  not  to  proceed  farther,  obtain  the 
cofts  np  to  the  time  of  the  defendant  paying  the  money  into 
conrt ;  but  if  the  defendant  has  inenrred  anv  sabaeqnent  costs, 
he  must  be  allowed  them  (A).  Where  the  plaintiff  replied  fiir- 
ther  damage,  bat,  in  shewing  cause  gainst  a  rale  for  jaaginent  as 
in  case  of  anonsnittheexpreseed  a  wish  to  take  the  money  ont 
of  court,  the  Court  allowed  him  to  do  so,  on  his  amending  his 
teplication  by  accepting  the  money  in  satishction  of  the  cause 
of  action,  and  paying  the  coete  incnired  by  the  defendant  rince 
the  payment  i^  Uie  money  into  court  (i).  If  the  monev  have 
been  pud  in  on  one  count  only  of  the  declaration,  the  puinUff 
(if  he  accept  of  the  money  so  paid  in)  will  be  entitled  to  the 
easts  of  tiiat  connt  only,  and  not  of  the  othere  (k).  And  if  the 
noney  be  pud  into  eoart  on  any  one  count,  which  may  be  ap- 
plicable to  the  plaintiff's  demand,  and  tiie  plaintiff  has  no 
farther  demand,  ne  will,  it  seems,  pracsed  at  his  peril  of  costs 
on  the  other  counts,  notwithstandii^  they  may  he  also  appli- 
cable to  the  demand  (I)-  ^^  '^^  plaintiff  proceed  to  trial  and 
obtain  a  verdict,  he  will  be  entitled  to  coete,  as  in  ordinary 
cases;  hut  if  the  verdict  be  given  a^^nst  him,  the  defendant 
will  be  entitled  to  jadgment  and  his  coats  generally,  and  not 
merely  to  his  costs  incurred  since  the  payment  of  mone^  into 
court  (n).  If  a  juror  be  withdrawn  (n),  or  if  plaintiff  after 
proceeding  in  the  action,  discootinne  (a],  or  be  nonsuit  (p),  or 
even  if  the  defendant  obtain  jndgment  of  nonpnu  or  jndgment 
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Part  t.     88  in  case  of  a  nonrait  {q) ;  the  plaintiff  will  be  liable  to  costs 
as  in  other  cases. 


^^Ji(^         After  a  case  stood  for  trial,  and  was  made  a  r&iMmet^  the 
amended.      plaintiff  obtained  leave  to  amend  his  declaration  and  par- 
ticulars ;  the  defendant  to  be  at  liberty  to  plead  de  novo  to 
the  amended  declaration.    The  defendant  paid  money  into 
court,  which  the  plaintiff  took  out.    It  was  held,  tliat  the 
plaintiff  was  not  entitled  to  the  costs  of  preparing  for  the 
trial  (r). 
Defeodant         The  form  of  the  plea  does  not  preclude  a  defendant  from  ap- 
vimuSeof^   plying  to  enter  a  suggestion  to  deprive  the  plaintiff  of  costs  (#). 
Court  of  Re-  But  whcTC  the  sum  paid  in  was  under  51^  which  the  plaintiff 
quetta  Act|    ^^^]^  ^^^  ^  f^  satimEiction  of  his  demand,  and  entered  a  nolle 
proieaui  as  to  the  residue,  it  was  held  that  the  acceptance  by 
the  plaintiff  of  the  smaller  sum  was  not  of  itself  sufficient  evi- 
dence that  no  more  was  due,  so  as  to  entitle  the  defendant  to 
enter  a  suggestion,  under  a  Court  of  Requests  Act  giving  juris- 
diction over  debts  to  the  amount  of  5/.  (<). 
Coau  when       Formerly,  in  tiie  Queen's  Bench,  where  the  defendants  in 
ttoM^lreoon.  ^^^'^  actions  on  a  policy  of  insurance  paid  money  into  court, 
•oUdated.      which  the  plaintiff  took  out  without  taxing  costs  at  that  time, 
and  afterwards  the  defendants  entered  into  the  common  conso- 
lidation rule,  and  the  plaintiff  was  nonsuited  in  the  action  that 
was  tried,  the  Court  held  that  the  latter  was  not  entitled  to 
costs  in  any  of  the  actions  up  to  the  time  of  paying  money  in- 
to court  («)•    But,  in  the  Common  Pleas,  where  there  was  a 
consolidation  rule,  and  money  paid  into  court,  although  the 
cause  tried  followed  the  seneral  practice,  and  the  defendant,  if 
he  succeeded,  was  entitled  to  the  whole  costs  of  that  cause, 
yet  the  plaintiff  was  entitled  to  the  costs  of  the  short  causes^ 
up  to  the  time  when  the  money  was  paid  in  («).    And  now, 
by  a  general  rule  of  all  the  courts  of  H*  T,j  2  W»  4,  r.  1, 9, 
104, — ^'^  where  money  b  paid  into  court  in  several  actions 
which  are  consolidated,  and  the  plaintiff,  without  taxing  costs, 
proceeds  to  trial  on  one,  and  fails,  he  shall  be  entitled  to  costs 
on  the  others,  up  to  the  time  of  paying  money  into  court." 
When  allowed     Under  specoal  circumstances,  perhaps,  the  money  may  be  al- 
YH&utoMtt.  1<>^®^  to  ^  P*id  ^^  court  without  the  defendant's  being  liable 
to  costs.    In  a  case  in  the  King's  Bench,  before  the  above  rules 
of  ^.  T,,  4tW,4^  although  it  appeared  that  a  certain  sum  had 
been  offered  to  the  plaintiff  before  declaration,  and  refused,  yet 
the  Court  would  not  allow  the  defendant  to  pay  that  sum  of 
money  into  court  after  declaration,  upon  the  terms  of  the  plain- 

(9)  OtMfiy  ▼.  Otormthmo,  8  M.  ft  SeL  i»rooeed  and  incur  riak  and  timiUe  in  re* 

33Ss  pMtto  V.  BwMfutoM,  6  Taunt.  158:  covering  thewholeofhb  demand.  I  think, 

but  see  Seamimr  v.  Bridget  8  T.  R.  406 :  too,  he  mayexplain  the  amount  of  his  de» 

lordt  V .  Wii/^t  Id.  48&  mand  by  affldavitt  and,  aa  he  has  ahcvn 

(r)  WUUm  y.  Snook,  1  D.  fr  L.  964 ;  13  that  he  sued  the  defendant  for  more  than 

Law  J.,  N.  S.,  Exch.,  S36.    See  Jadcmm  5L,  and  the  deftndant  has  not  shewn  that 

▼.  Ntam,  SQ.kD.  543;  4  Q.  B.  909,  where  thesufaiJect-matter  of  the  action  Is  leas  than 


the  plaintiff  amended  bv  striking  out  the  that  sum,  1  thinic  the  defendant  is  not 

namesofsomeof  thedarendants;and  the  titled  to  enter  a  suggestion.*     And  see 

defendants  whose  names  were  not  struck  Fttrmtd  ▼.  Morvun,^  DowL  791:  2  C, 

out  paid  money  taito  court.  M.,  &  R.  852 :  8  Tyr.  790,  S.  C. 

(«)  Jorden  ▼.  Benvkk,  9  M. &  W.  3 :  I  (u)  BwttaUr.  Hom«r,7 T.  R. 378:  tee 

BowL.  N.  S.,  KI8,  S.  C. :  Tum«rv.  Bat-  PoweB  v.  Parkinmm,  6  M.  &  Seiw.  107: 

aartt,  6  Dowl.  17O;  1  H.  dt  W.  580.  S.  C.  Tldd's  New  Pract.  317. 

(O  Jorden  v.  Borwidtt  tunra.  And  per  (x)  Tunmhw  v.  Bnek,  8  Taunt.  861. 

IHtrke.B.,  "  If  the  plaintiff  brings  his  ac-  And  see  WlUon  v.  Ptacff,  8  B.  ft  P.  50: 

tion  for  more  than  61.,  and  is  content  to  Mutter  v.  HarMome,  3  B.  ft  P.  556. 
take  less,  there  is  no  reason  why  heshould 
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ti£F*8  being  obliged  to  relinqaiih  the  costs  of  the  declaration  if  cbap.  tut. 
he  afterwards  took  the  money  out :  they  said,  that  the  defend- 
ant  should  have  tendered  the  money  and  pleaded  the  tender  (|f ). 
But  where  the  conduct  of  the  plaintiff  appeared  to  have  been 
q>pre88iFe9  and  that  the  defSsnoant  was  willing  and  ofiered  to 
pay  the  money  before  action  brought^  the  Court,  before  the 
above  rule  of  d.  T^  4  W,4^  upon  application  of  the  defendant, 
(even  after  he  had  paid  the  money  into  court X  ordered  that  so 
much  of  the  rule  then  in  practice  as  obliged  mm  to  pay  costs 
slionld  be  dischaiged  («).  And  where  an  action  was  brought 
for  two  separate  sums  of  money,  and  the  defendant,  having  of- 
fJBred  to  ^y  the  amount  of  one  of  them,  with  costs  up  to  that 
time,  which  was  refused  by  the  plaintiff,  paid  the  amount  into 
court,  but  the  plaintiff,  afterwards  findu^  that  he  could  not 
maintain  his  action  as  to  the  second  sum,  took  the  money  out 
of  court,  and  proceeded  no  further:  the  Court  allowed  the  de- 
fendant his  costs  from  the  date  of  his  offer  to  pay  the  sum  after- 
wards paid  into  court,  and  directed  these  costs  to  be  deducted 
from  tne  costs  of  the  plidntiff  (a). 

And  in  another  case,  the  defendant  obtained  a  judge's  sum-  where  sum. 
mons  to  stay  proceedings  npon  pajrment  of  a  certain  sum  ^inotu? 
and  costs;  bu^  the  plaintiff  claiming  more  than  the  sum  procaadinp 
ofiered,  no  order  was  made,  and  the  action  proceeded;  the  Ji^JiSSn 
defendant  afterwards  pmd  the  same  sum  into  court,  and  the  i 
plaintiff  thereupon  took  the  mone^  out   and  discontinued 
the  action :  the  Court,  upon  application  of  the  defendant,  al- 
lowed the  plaintiff  his  costs  only  up  to  the  time  of  his  attend- 
ance upon  the  summons,  and  ordered  the  costs  subsequently 
incurred  by  the  defendant,  and  the  costs  of  the  application,  t6 
be  deducted  from  them,  even  although  it  appeaI^^d  that  the 
plaintiff  was  induced  from  poverty  to  accept  the  money  paid 
mto  court,  and  relinquish  his  action  for  the  balance  (6).    But 
where,  in  a  country  cause,  the  defendant  took  out  a  summons 
before  declaration,  to  stay  proceedings  upon  payment  of  a  less 
sum  than  the  plaintiff 's  demand  and  costs,  upon  which  no  order 
was  made,  and  the  defendant  afterwards  paid  that  sum  into 
court,  which  the  plaintiff's  agent,  having,  in  the  meantime, 
consulted  his  principal  in  the  country,  took  out  of  court,  it  was 
holden,  that  the  plaintiff,  not  having  been  guilty  of  vexation, 
was  entitled  to  costs  up  to  the  time  at  which  he  took  the  money 
out  of  court  (c).  And,  in  general,  as  the  Court  order  the  plaintdf 
to  pay  the  costs  subsequent  to  ike  offer,  upon  the  presumption 
that  he  refused  the  sum  offered  merely  for  the  purpose  of 
making  costs,  if  the  plaintiff  can  rebut  this  presumption,  and 
satisfrustorUy  explain  the  reason  of  his  refusal  of  the  money 
offered,  and  of  his  afterwards  taking  the  same  or  a  less  sum  out 
of  court,  so  as  to  satisfy  the  Court  tnat  it  did  not  proceed  from 


fum. 


(If)  Burmetler  ▼.  UOch,  13  Eatt,  661:  586, 8.  C.     It  s«BU  that  the  Court  win 

■ee  Pr.  Beg.  S58:  Gttbm  v.  GoMnMm,  6  not  toterfere  to  give  the  defendant  hk 

Taunt.  S40i  but  lee  Zmain  v.  Cbtpetf.  S  costs  unless  the  case  has  been  previously 

TaunL903:  RoberUy,  iMmhert,  Id.  HO.  befo»  the  Master.     (Roe  v.  Cobham,  6 

(x)  Jthmmn  t.  BmUUck,  1   Burr.  678.  Dowl.  688). 

Aai  attHa^yr.Baktr,  9  DowL  195,  (6)  MS..  T.  1826  i  Hate  v.  Baktr,  9 

(a)  Jamef  v.  Bagntt,  2  B.  &  Aid.  776:  1  Dowl.  18S  :  mmUs,  overruling  Bdwardt 


Chit.  Rep.  47If  sTc.i  Parmmg  v.  Pitcher,  v.  Harrimm,  11  Price,  633L  And  teeJotm 

4  Bing.   ri.  C.  300;  6  Dowl.  498.  S.  C  v.  Owem,  note  {ei,potl,  1190. 

And  see  Mmnytit  v.  Oop,  1  DowL  701 :  (c)  Hawarth  v.  Holgate,  8  Y.  4c  J.  267. 
Jmmy.  Owm,  S  C.  ft  J.  476)  1  Dowl. 
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Pamt  t.     a  wish  to  create  costs,  the  Court  will  allow  the  plaintiff  his 


costs  ap  to  the  time  of  paying  the  money  into  court  (d). 

Where  an  order  was  made  for  the  defendant  to  pay  fonr  guineas 

into  court,  but  the  plaintiff's  a^nt  refused  to  tax  the  costs 

under  that  order,  the  Court  permitted  the  defendant  to  pay  the 

money  into  court  without  being  liable  to  the  costs  (e), 

CoMs  when.      It  seems,  that  if,  in  an  action  of  trespass  or  on  tne  case,  de- 

^^^*jm^^  fendant  pa3r8  money  into  court,  to  which  the  plaintiff  replies 

ncoven  )eu   damsffes  tUtra,  ana  upon  the  trial  he  recovers  less  than  40f ., 

<***°  ^*        he  will  not  be  entitled  to  costs  unless  the  judge  certifies,  under 

the  3^  4  Ffcf.c.24(/). 
Double  costs.      A  defendant  who  pays  money  into  court  in  an  action  for  an 
illegal  distress,  and  succeeds  upon  the  issue  of  damages  uUrOy  is 
not  entitled  to  double  costs,  under  the  110.2^0, 19,  s.  21  (jg). 

Eflbet  of  it  as  B^ect  of  U  OS  an  Admission  of  the  Cause  of  Action^  ^T^.] — By 
^amot^  paymg  money  into  court  on  the  whole  of  a  special  declaration, 
actioo,  jfcc  or  on  a  special  count  setting  forth  a  contract,  the  defendant 
onAsptdai  impliedly  (A)  admits  the  contract  as  declared  on,  and  that  the 
oooSnicL.  plamtiff  is  entitled  to  recover  on  all  the  breaches  on  which  it  is 
paid  in  (t).  Thus,  if  it  be  paid  into  court  on  a  count  on  a  bill  of 
exchange,  the  defendant's  handwriting  (1;),  and  the  sufficiency  of 
the  stamp  is  admitted  (0*  ^>  ^^  P^id  in  in  an  action  of  corenant, 
the  execution  of  Uie  deed  is  admitted  (m) ;  so,  if  paid  in  on  a 
count  on  a  guarantee,  it  admits  an  agreement  signed  according 
to  the  Statute  of  Frauds  (n) ;  so,  if  paid  in  on  one  entire  con- 
tract, it  admits  the  contract,  though  it  would  be  otherwise  if 
the  contract  were  not  entire  (o).  But  although  the  payment 
is  an  acknowledgment  by  the  defendant  of  the  contract  aUeged, 
it  does  not  preclude  him  from  taking  any  objection  limiting 
the  operation  of  the  contract,  in  order  to  bar  the  plaintiff  from 
recoverinff  more  than  he  has  paid  into  court ;  and,  therefore, 
the  defenoant  may  plead  the  Statute  of  Limitations  or  any  other 
defence  to  part  of  tne  claim  on  the  contract,  and  payment  into 
court  to  the  residue  (p).  In  a  case  before  the  New  Rules^ 
where  two  breaches  were  assigned  in  one  count  on  a  contract, 
and  the  defendant  paid  money  into  court  upon  one  of  them,  it 
was  held  that  he  tnereby  admitted  the  whole  contract  as  set 
forth  in  that  count  (7).  But  it  is  said,  that,  in  this  respect,  the 
plea  of  payment  into  court  b  distinffuished  from  the  old  pay* 
ment  of  money  into  court ;  and  it  has  been  held  aooordinmr, 
that,  if  there  is  a  plea  of  payment  into  court  as  to  a  breacn  of 


((f)  Aekn^  ▼.  Aaod,  A  M.  &  W.  549  ;  7    BIng.  377;  9  Moon.  7M»  &  C.  (all 
Dowl.810.  8.  C    And  see  Wtaton  ▼.  CW#-   decided  before  the  New  Rules) :  Anikm-  r. 


1. 8  Scott,  N.  R.,  169.  MMUk,  8  Seott,  N.  IL,  186;  9  DowL  11, 

[9)  Jmmu,  T.  T.  1832,  Bxch..  JervU*s  &  C. 
Rules,  7A.  And  see  Janet  ▼.  Owem,  Excta.       (1)  WHghi  ▼.  Gedderrf.  8  Ad.  *  EL  144t 

T.  T.  I8SS.  Jenris's  Rules,  76  ;  1  DowL  3  Nev.  di  P.  361,  S.  C :    Wi^hmm  (or 

M5 1  8  C.  dc  J.  476,  S.  C  ICiiurtam)^.  RoMm,  7  Dowl.  358  ;  511.  A: 

(/)  Ta^hr  v.  RoMt.  13  Law  J.,  N.  S.,  39,  W.  94,  S.  a,  per  Parkt,  B. 
Q.  B.:  TentMnr  V.  FlBr*er,Exch., 83 April,       (»)  G^itieHdge  r,  SmM.  8  H.  81.374. 
1846.  (/)  Itnul  V.  Bmjmmiit,  3  Camp.  40. 

(r)  Hmteoek  r.  FotUket,  1  Dowl.,  N.  S.,       (m)  Ramdti  t.  Urneh,  8  Camni  357* 
650;  9M.dEW.43l,S.C  (n)  JfUdsCon v.  Awmt,  Pieeke,  15. 

(A)  Btarough  v.  Skhmer,  5  Burr.  9640 1       (o)  SeeM«H««r  v. SmtUh,  4  B.  &  Ad.673; 


(SuUkfd ▼.  Nodir,  1  Esp.347:  Smim  v,B9-  I  Nev. dc  M. 449,  &  C. 

fMtfer.  5  Btng.  98 ;  9  Noo.  AP.eS,  5.  C  :  (o)  RM  t. DidlwfM,  5  u.  s  AOOl.  «9; 

see  Betfidd  y.  PmUr,  13  East,  909 :  Ler-  end  see  1  Saund.,  Sth  cd.,  33  m. 

^y,  Coaptr,  9  Stark.  108:  Botrih  ▼.  (a)  l]|yerY.  .4dMofi,3  B.aCrea.S|  tD. 

,  7  Taunt.  4B0t  Stt^fitrd  ▼.  Gtarlcf,  t  A  fty.  19,  S.  C. 
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one  put  of  the  entire  contract  allied,  and  B  plee  of  nod  at-  C»i 
titmpiU  u  to  the  radduB,  the  former  plea  Is  not  sach  an  ad- 
munion  bj  the  defendEintof  the  whole  contract  as  to  entitle  the 

Claiutiff  to  a  verdict  on  the  latur  plea,  for  thM  each  plea  moat 
B  takes  wparatdy,  and  h  if  it  were  the  lole  plea  on  the  re- 
cord (r  1.  The  ■pB.yiava.i  into  court  does  not  admit  the  comct- 
nevof  unroaterialaTennenta(«).  Thus,  where  the  declaration 
i*  for  goods  mid,  to  be  paid  for  at  the  aven^  price,  to  be  as- 
eertuned  on  a  daj  specified,  payment  into  court  does  not,  if 
Hated  undera  videUeet,  admit  the  average  price  to  be  as  stated. 
inthedeelaratioD(().  Payment  into  court  on  a  count  on  a  t»- 
loed  policv.in  which  the  fooB  tiBTenad  to  be  total,does  not  ad- 
mit a  total  ioe«(i»).  Where  a  defendant  pays  money  into  contt 
on  a  special  contract,  he  cannot  prove,  in  mitigation  of  damages, 
anyfact  which  would  be  an  answer  to  the  sctlonfa).  And  where 
he  paid  it  in  on  a  special  contract,lt  was  donbtea  whether  it  was 
competent  to  him  to  set  ap  a  proviso  in  the  contract  which  the 
dnlaration  omitted  to  notice,  in  order  to  qaalify  the  amount  of 
damages  (jf).  By  paying  mone;f  intoconrt  on  the  common  m-  oaln 
dMtatui  connts,  the  defendant,  in  ordinary  cases,  admits  that  *"'" 
the  sum  paid  in  is  doe  to  plaintiEF,  by  virtne  of  some  contract 
of  the  nature  declared  on ;  but  it  does  not  admit  bis  liability 
on  any  particular  contract  on  which  the  plaintiff  may  chooee 
to  rely;  and  it  lies  npon  the  pluntiff  to  prove  o/jtmtfosomecon- 
tnct  by  which  he  is  entitled,  under  such  a  form  of  declaration, 
t»  recover  a  larger  omoant  ^m  the  defendant  Os).  It  is  no 
adminlon  of  the  plaintiff's  right  of  action  beyond  the  sum  paid 
'nlo  court  (a),  and,  consequently,  in  a  diviuble  cWm,  does  not 

Cdnde  the  aefenoant  from  plMdinf  or  setting  up  any  defence 
may  think  fit  to  the  reridue  of  tne  pMntin 's  demand  (b). 
If  the  particulan  contain  varione  causes  of  action,  it  does  not 
preclude  the  defendant  from  contesting  his  liabilitj[  in  respect 
of  any  it«ms  beyond  the  amount  paid  in,  the  particulars  not 
being  considered  as  part  of  the  declaration  (e).  And  where  la 
debt  for  rent  on  a  demise,  with  a  count  for  fixtures  sold,  the 
plaintifFclaimedby  his  particulan  ft/.  £<.  for  rent,  and  12/.  for 
uturcs,  the  defendant  paid  111.  fit.  into  court:  it  was  held 
no  admission  of  the  defendant's  liability,  in  respect  of  fixtona 
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P^*^  ^'     to  a  greater  amonnt  than  had  been  paid  into  court  (<f).  ^  Paying 
s^vena         money  into  court  on  several  counts^  one  of  which  only  b  appli> 
count*.         cable  to  the  plaintiff 's  demand,  admits  a  cause  of  action  on  tnat 
count  onlv  (e\    Where  a  declaration  contains  a  special  count 
against  the  aefendants  as  partners,  and  also  the  indebUatm 
counts,  payment  of  money  mto  court  under  the  latter  counts 
is  not  an  admission  of  Uie  partnership  alleged  in  the  former 
count  (/).    Where  a  declaration  contdns  inconsistent  counts, 
and  the  defendant  pays  money  into  court  on  the  second  count, 
which  the  plaintiff  accepts^  the  defendant  cannot  read  the  se- 
cond count,  and  the  proceedings  thereon,  to  the  jury  as  evidence 
Admission  of  to  negative  an  allegation  in  the  first  count  (a).    It  is  a  condu- 
2U^^J^^»  sive  admission,  in  an  indivisible  claim,  of  the  plaintiff's  right 
pUinUffsues,  to  sue  iu  the  court  in  which  the  action  is  brought  {k) ;  and  of 
«c.  j^  right  to  sue  in  the  character  in  which  he  sues  (t ) ;  but  not 

of  his  right  to  sue  alone  without  joining  another  party  {k) ;  or 
of  the  defendant's  joint  liability  in  an  action  against  several  {I) ; 
In  action  for  also  of  the  action  not  being  brouffht  too  soon  («i).    In  an  action 
ft  tort.  f^f  ^  ^^  payment  into  court  admits  the  cause  of  action  as  al- 


Debt  on        leged  (ft).    In  an  action  upon  the  statute  of  E.  6,  it  admits  the 

«2S.    iff^'s  tiUe  (0). 
Plaintiff,  It  should  be  ooserved,  however,  that  where  payment  into 


•^'^         plaintiff's  tiUe  (oj 

It  should  be  ol , , _ 

toDominia^  court  is  pleaded  together  with  other  pleas,  eacn  issue,  as  in 


damaMB,       other  cases,  must  be  tried  by  itself ;  and,  consequently,  where 

teuMfdHmT  ^^®  plaintiff  replies  damages  uUray  and  succeeds  on  that  issue, 

against  him.   although  the  aefendant  succeeds  on  all  the  other  pleas,  yet, 

imless  the  pleas  on  which  he  succeeds  cover  the  entire  cause 

of  action,  to  which  payment  into  court  is  not  pleaded,  the 

plaintiff  will  be  entitled  to  a  verdict  for  nominal  damages  on 

that  plea  {p).  But  if  the  issue  found  for  the  defendant  goes  to 

the  entire  cause  of  action,  to  which  the  payment  into  court  is 

not  pleaded,  the  admission  in  that  plea  will  not  entitle  the 

plaintiff  to  have  a  verdict  entered  for  him  on  the  other 

issue  {q)» 

Acckm  for         If  tne  plaintiff  take  the  money  out  of  court,  and  it  amount 

I^Ster.    ^  ^^^  ^^^^  ^®  B^™  ^^^  ^  ^®  affidavit  to  hold  to  bail,  he 

does  not,  it  would  seem,  thereby  subject  himself  to  an  action 

for  a  nudicious  arrest  (r). 
Plaintiff  may      The  plaintiff  may  be  nonsuit  afterpayment  of  money  into 
^Ji^"'^      court  ($)\  but  it  is  doubtful  whethw  the  defendant  can  d^nur 

to  eviaence  after  it  {t\ 
Amtof  It  seems  the  defenaant  cannot  move  in  arrest  of  Judgment 

Judgment,      f^^.  ^  ^^f^^  |q  |^  breach  in  respect  of  which  he  has  paid  money 

into  court  («)• 

{*)  0<^r,Hani»,BUan,^Q,  579,  (»)  2J«rf  ▼.  fTdU^. »  C.  4t  P.  771 1  kat 

_(•)  Sa^lFbni.T.  OMw.  S  Bin^.  377;  9   §••  Oariw  ▼.  fiwHi^  1C.>  P.  MA. 


Moore,  m;  1  C.  &  P.  70S,  &  C  s  RttHh       <•)  Bnmilmnt  ▼.  DMwim^  4  Piioa,  SB. 
v.Bstf,7Taunt.4aO;  1  Moore.  156,  S. &       (p)  rUker^,  Mi»»Z  M.ft  W.  488.  §•• 


V.  tam^  7  Taunc  4fl0;  i  Moore,  iab, 
</)  Chartm  ▼.  Bnmkmt  1  6owl.( 
M»;  12  M.  A  W.  749,  a.  C. 


,  ft  L.  Thomptm  ▼.  JmOtaom,  S  M.  ft  O.  SBl. 

(q)  TmtMHlmp  ▼.  Afcy,  8  M.  ft  W.  4ft^ 

(«1  OowMt.  OttMr,SSoott,N.R.,849|       (r) /oelwM  ▼.  BmtMs*,  S  Esp.  34:  sea 

SM.frO.808,fi.a  Hlj^awt  ▼.  Bhrnm-a,  S  B^  «t  ftMrtsr  %, 

(*)  tfOtar  ▼.  HWlMM,  ff  Bsp.  19.  Btmim.  1  B.  ft  a  SS;  8  Moore,  917.  S- C; 

(i)  JUMaiM6sT.HbtoMt.9(^amp.441.  but  sea  Laklsiff  ▼.  CtaMHm.  S  Now  Bap. 

(*)  Hb^tam  (or  Xiii«*am)  ▼.  KoMiu,7  76* 
Dowt858;5M.ftW.947&C  («)  XnCr,  VoL  1.896. 

(/)   SkvMni    ▼.   Nowaff,    Arthmr    ▼.       (r)  JsiOrinf  ▼.  Tkidbfr,  1  H.BL09L 
SnglUh.nqfm.  (w)  WMgkt  ▼.  OMmL  8  Ad.  ft  EL 

(IN)  HarrUm  ▼.  Doitffas,  8  Ad.  ft  EL  144t  SNer.  ft  P.  aSl,  &  C 
898*  (an  action  on  a  pouqr  of  taaw ance). 


On  Plea  af  Tmder,  S^.  1193 

Payment  nUo  Court  upon  a  Plea  of  Tender.'] — If  you  intend  CuAP.yin. 
to  plead  a  ien^etypay  the  mon^  tendered  into  courts  %n  the  Man-  payment 
ner  directed^  ante.  1182,  and  get  a  receipt  for  it  in  the  margin  into  court  od 
of  the  pUa^  from  the  Master,  Sfc,    A  tender  and  refusal  may  be  J^Smf 
pleaded  to  an  avowry  or  cognizance  for  rent  or  damaaefetuanty 
without  bringing  the  money  into  court ;  for  if  the  distress  be 
not  rightfully  tucen,  the  defendant  must  answer  to  the  plain- 
tiff hifl  damages  (;r);  and  it  may  be  pleaded  in  this  way  to  an 
action  for  an  inToluntary  trespass  (jr),  or  in  actions  against 
magistrates^  or  excise  or  customs  officers,  and  other  persons  in 
official  situations  («). 

After  paying  money  into  court  on  a  plea  of  tender,  the  de-  ^^i^ 
fendant  can  nerer  take  it  out,  even  although  he  have  a  rer-  ^^ 
diet  (a).    But  the  plidnUff  may  take  it  out,  whether  he  oon- 
fees  or  deny  the  tender  in  his  replication  (b).    The  plaintiff 
had  better  confess  the  tender,  if  it  was  a  legal  one  and  the 
eridence  that  it  was  made  be  clear. 

If  the  defendant  plead  a  tender  without  paying  the  money  EffiKtoCoot 
into  court,  the  plea,  as  far  as  it  respects  the  tender,  may  be  ^SoSy,    * 
treated  as  a  nulfity  ;  and  the  plaintiff  may  sign  judgment  for 
the  amount  of  the  tender  pleaded  (c). 

Pawment  into  Court  in  lieu  ofBaiLV^AB  to  this,  see  ante^  Ptymcnt  into 
Fo/.  1,774.  5lKi""~ 


(#)  OiII».  Rep.  88. 179.  see  EUhtt ▼. CMow,  SSelk.  007. «•«•.  1186. 

W)  SlJacl,c.l6,i.A.  (b)  LaGrmv.Gw**,  1  B.&  P.  333. 

(M)  Ant»,  1116.  (c)  VoL  1,  i87. 
(•I  Cm  V.  Ab6<mm,  8  Stn  10S7 1  but 
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CHAPTER  IX. 


8TATIN0  PBOCSSDINGS* 


Upon  Payment  qf  Sum  indorted 
<m  Wrii  and  Co$t9,  1194. 

Upon  Payment,  ice,  qf  Debt  or 
Damagee,  and  Coete,  where 
the  Amomtt  ie  not  dieputed, 
1194. 

The  like,  where  the  Amount  ie 
dieputed,  1198. 

The  Uke,  without  Coete,  1200. 

On  Bquitable  Qrounde,  1200. 

In  eecond  Aetione/or  eame  Cauee, 
1201. 

in  trifling  AetUme,  1205. 


Jn  Aetione    brought    without 

Authority,  1206. 
Where    Action,    S^.    againet 

good  Faith,  i^e.,  1207. 
Jn  Penal  Aetione,  1208. 
Pending  Criminal  Prooeedinge, 

1208. 
in  Aetione  on  Judgment,  9fe„ 

pending  Error,  1208. 
Pending  a  Rule  NiH,  ^e.,  1209. 
In   Aetione   by    Outlawe   and 

Alien  Bnemiee,  1209. 
in  other  Caeee,  1209. 


pamt  ▼.  Upon  Peymmt  of  Sum  indorsed  on  Writ  and  (htts.2 — As  to 
upon  pay-  payment  of  the  amount  of  debt  and  costs  indoned  on  the  writ 
mentor nim  of  summons  within  four  days  from  the  service  of  the  writ^ 
^Jjij^^  where  the  action  is  brought  for  a  debt»  operating;  as  a  stav 
oofts.  of  proceedings,  see  Vol.  ly  151.    And  as  to  staymg  proceed- 

ings after  such  four  days  upon  payment  of  debt  and  costs,  see 
Fo/.  1, 153. 


UponpftY- 
m6Dtofd«bt, 

ftCUMtOOKS, 

when 
amount  not 
dlsputsd. 


Eflbetof 
ordar,  and 
pfocaadlny 


Upon  Payment y  SfC*  of  Dd€  or  Damaaei  and  Coete^  where 
the  Amount  ie  not  dimaed,y--Ii  may  be  laid  down  as  a  gene- 
ral rule,  that  the  defendant  wiU  be  allowed  to  stay  proceedings 
upon  payment  of  debt  and  costs,  in  all  cases  where,  at  common 
law,  he  may  pay  money  into  court.  This  is,  however,  a  mat- 
ter of  favour  to  the  derendant^  and  not  of  right;  and,  therefore, 
the  Court  or  a  judge,  in  allowing  it,  may  impose  on  the  de- 
fendant such  reasonable  terms  as  thev  think  proper.  And,  for  the 
same  reason,  they  cannot,  without  the  plaintiff's  consent,  make 
an  order  for  a  stay  of  the  proceedings  on  payment  of  the  debt 
and  costs  on  a  future  day  (a).  An  order  of  the  latter  descrip- 
tion does  not  operate  as  a  stay  of  proceedings  during  the  time 
^ven  by  it,  unless  it  in  express  terms  orders  such  stay,  which, 
in  general,  is  not  the  case  (6).  If  the  rule  or  order  be,  that^ 
ypon  payttnent  of  debt  and  costs  within  a  certain  time,  the  pro- 


fs) Kcrtom  y.  ¥m$er,  9  M.  ft  O.  916;    DowL488.  S.C:  JTMnfT.  JfMrv.ULaw 
SSoott.N.B..S98»S.C  J.>  N.  8^  16,  C.  P.)  6  M.  *  oTTttt,  S.  C 

(6)  njtafr  V.  Ainity,  t  M.  ft  O.  M9i  9 


i^aying  Pro^eedmgi,  where  Claim  not  dupuM.  1185 

ceedings  be  stayed,  and  the  debt  and  (e)  costs  be  not  paid  Chap.  t». 
within  the  time  so  limited,  the  plaintiff  may  proceed  in  the 
action ;  the  order  being  eomdUkmal^  he  cannot  obtain  an  at- 
tachment (d).  Bat,  generally,  the  order  is  drawn  up  so  as  to 
make  it  absolutely  binding  on  the  defendant  to  pay  the  debt 
and  costs,  in  which  case  the  plaintiff  may  proceed  by  attach- 
ment or  execution  for  the  recovery  of  them  (e),  or  may  sign 
judgment  if  the  order  warrant  it,  as  it  now  generally  does  (/). 
An  appearance  must  be  entered  before  rignin^  the  jndg- 
ment  (a).  The  costs  are  freqnentiy  agreed  on ;  if  not,  they 
mnst  be  taxed  in  the  usual  manner,  Uie  same  as  on  a  co^ 
namt,  as  to  which  see  ofi^,  849.  If  the  sum  paid  be  under 
20/^  the  costs  will  be  taxed  on  the  reduced  scale,  unless  the 
order  provide  otherwise  {k).  If  the  action  be  against  one  de- 
fendant only,  his  death  before  the  judgment  signed  under  the 
order,  will  abate  the  action,  unless  otherwise  expressly  i)rovided 
for  by  the  order  ^t).  We  will  proceed  to  pomt  out  in  what 
eases  orders  of  this  description,  tor  a  stay  of  proceedings,  may 
be  obtained. 

In  oMtMUMd  for  a  money  demand,  the  defendant  may  have  lo  MmmpiiL 
the  prooeeaings  stayed  upon  payment  of  the  sum  demanded  ^^^f^^J^ 
and  costs  {j)y  but  not  so  where  the  action  is  for  unliquidated  ^TumebUi! 
damages,  as  on  a  guarantie  (i)^  or  the  like.  Where  several  ^^ 
actions  are  brought  against  tne  acceptor  and  indorsers  of  a  bill 
of  exchange,  any  of  tiie  parties,  bmre  judgment,  may  obtain 
a  judge's  order  for  a  stay  of  the  proceedings,  on  payment  of 
the  debt  and  costs  in  the  action  agamst  him,  or,  after  judgment 
obtained  in  the  action  against  him,  may  prevent  execution 
from  being  sued  out  thereon,  upon  payment  of  the  debt  and 
costs  (/).  Formerly,  the  acceptor  of^a  oill  of  exchange,  or  the 
maker  of  a  promiBsory  note,  could  not  obtain  a  stay  of  pro- 
ceedings before  judgment,  except  upon  the  terms  of  paymg, 
not  only  the  debt  and  costs  in  the  action  against  him,  but  alao 
the  coats  in  all  the  other  actions  against  the  indorsers,  &c., 
unless  it  appeared  clearly  that  the  otner  actions  were  brought 
for  the  purpose  of  creating  costs,  or  the  like  (m).  But  now,  by 
the  rule  of  T.  T.,  1  Ftcf.,  **  it  is  ordered  that,  in  future,  in  any 
action  against  an  acceptor  of  a  bill  of  exchange,  or  the  maker 
of  a  promissory  note,  the  defendant  shall  be  at  liberty  to  stay 
proceedings,  on  payment  of  the  debt  and  costs  in  tliat  action 
only.*'  If  the  bill  has  been  paid  b^  one  of  the  other  parties, 
the  acceptor,  if  he  contests  his  liability,  msLf  compel  the  plain- 
tiff to  proceed  in  the  action ;  and  where,  m  such  a  case,  the 
plaintiff  obtained  a  judge's  order  to  stay  proceedings  without 
costs,  the  Court  set  aside  the  order. 

So,  in  debt  on  ample  contract,  the  proceedings  may  be  in<M>toii 
stayed  on  payment  of  debt  and  costs.    So,  in  debt  for  rent  (n).  SSj^b^ 
So,  by  4  &  5  Anne^  c.  16,«.  13,  in  debt  on  bond  in  a  penal  sum,  &&  ' 

(«)  See amiffi  v.ArM,  8N.  R.  473.  850. 

(<i)  ^riOur  V.  Ra$imtm,  11  East,  319:  {/)  OiUoRT.Cbpnmm,5Taunt.84a 

fionrf  T.  JLw^  iXfM<y,  9  Str.  IttO.  (Ar)  FUtm'  v.  P^ne,  1  M.  ft  O.  fiOS. 

(•)  Frideer  r.  Eastman,  11  East,  81:  (/)  StnUhr,  Woodeoek,  4T.  R.e91:pcr 

Saarraa  v.  HorlOM,  Barnea,  883.  Lord  Tmierdm,  in  Dawmm  v.  Jforgon.  9 

(/)  See  fomi  of  order,  Chit.  F<»nu,  B.  it  Cres.  9»K    And  ice  per  Pmrtu,  a., 

A6S ;  form  of  the  JadimMDtt  Chit.  Fonna,  In  Jona*  v.  Shepherd,  3  DowL  481. 

318.  &c.  (m)  Res  y.  SherUfk  <tf  Umdm,  2  B.  dc 

ikf  ^lMt9,fSnj_           _     _..  .  A^  199:  ^«  ▼.  iBtoekt^ 


i)  OMk  V.  Hum,  7  Dowl.  397;  3  M.  ft    Hodmm  v.  Ourm,  9  D.  &  R,  37:  caaea  da- 
W.  161.  s.  c  dded  before  thia  rule. 

{i)  fHflUna  ▼.  Om^,  1  DowL,  N.  S.,      (n)  Lee  t.  JriaA,  H»nlw.l73. 


1196  Skgfinff  Proceedingi, 

Past  t.     conditioned  for  the  payment  of  a  less  suniy  the  defendant  may 

bring  into  court  the  principal  and  interest  (n),  and  also,  it 

seems,  snch  costs  as  have  been  expended  in  any  suit  in  law  or 
equity  concerning  the  same  (o),  which  shall  be  deemed  and 
taken  to  be  in  fiill  satisfaction  and  dischai^  of  the  said 
bond  (p).  So,  in  debt  on  bond  conditioned  for  the  payment 
of  an  annuity,  or  of  money  by  instalments,  the  defendant  may 
obtain  a  stay  of  proceedings,  upon  payment  of  the  arrears  and 
costs,  provided  he  g^ye  the  plamtin  judgment  in  the  action  as 
a  security  for  the  future  payments  ^7>,  but  not  otherwise  (r). 
But  where  the  bond  was  conditionea  for  the  payment  of  a  sum 
in  gross,  and  by  a  subsequent  agreement  that  sum  was  to  be 
paid  by  instalments,  the  Court  would  not  stay  proceedings  on 
the  bond  upon  payment  of  the  instalment,  but  required  the 
defendant  to  pay  in  the  whole  sum  mentioned  in  the  condition 
of  the  bond,  with  costs  (s);  and  the  same  where  it  was  ex- 
pressly stated  in  the  bond  that  the  whole  sum  should  become 
due  upon  default  made  in  the  payment  of  any  one  instal- 
ment (t).  In  these  cases  the  application  is  for  a  rule  to  shew 
cause  why  it  should  not  be  referred  to  one  of  me  M€uters  to  com- 
pute the  prineipal  and  interest  due  upon  the  bond  (as  the  case 
ntqy  be);  and  ufhy^  upon  payment  of  such  sum^  ufitn  costs  to  be 
taied^  <$fc.,  the  proeeedinos  in  the  action  should  not  be  stayed.  So, 
in  debt  on  bond  conditioned  to  perform  covenants,  or  for  the 
performance  of  any  specific  act,  the  defendant  may  obtain  a 
stay  of  proceedi^;8  upon  payment  of  the  penalty  of  the  bond 
and  costs  (u).  ^,  by  the  7  O.  2,  c.  20,  s>  1,  in  debt  on  bond 
conditioned  for  the  payment  of  mortgage  money,  or  for  the 
nerformance  of  coyenants  in  a  mortg^  deed,  where  no  suit 
for  foreclosure  or  redemption  is  depending,  a  payment  to  the 
mort^;agee,  or,  in  case  ot  his  refusal  a  payment  mto  conrt,  of 
principal  and  interest  due  on  the  mortgage,  and  costs,  shall  be 
deemed  to  be  in  full  satisfaction  of  the  mortgi»e,  and  Uie  Court 
shall  discharge  the  mortgagor  of  and  from  tne  same  accord- 
ingly {x).  As  to  staying  proceedings  in  debt  on  repleyin- 
bona,  see  ante^  1005.  Aa  to  staying  proceedings  in  debt  on 
bail-bond,  see  Vol,  1,  729.  As  to  sta3rmg  proceedings  against 
ODjudgmeBt.  bail  UDon  their  recognisance,  see  Vol,  1,  779,  &o.  So,  in  debt 
on  luagment,  the  Court  will  stay  proceedings,  upon  payment 
of  tne  sum  recoyered  by  the  judgment  and  costs  (y)\  and,  per- 
on  tututft  haps,  since  the  43  O,  3,  c,  46,  s,  4,  without  costs.  So,  in  aebt 
on  statute  for  a  penalty  (unless,  perhaps,  a  qui  tarn  action)  the 
proceedings  may  be  stayed  upon  payment  of  the  penalty  and 
costs  (jer);  or,  if  the  action  be  for  several  penalties,  the  defend- 
in)  See  Enf^emd  ▼.  ITateM,  9  M.  &  W.  S  Burr.  1370. 
333:  I  Dowl.,  N.  S.,  398,  &  C:  FocrqUhat       (r)  VatMoniau  v.  ,  1  B.  Ac  Aid. 

T.  MorrU,  7  T.  R.  124:  Hcgan  v.  Page,  I    914:  TV^^  ▼>  Ott^Ver,  3  Taunt.  387.    See 
B.  dc  P.  337.    It  leenu  that  both  prin-   Sitel  t.  BrmdfiM,  4  Taunt.  997:  Macd»- 
dpal  and  Intcreit  must  be  brought  in,    tiatd  v.  Puef^,  1  B.  &  P.  ISl. 
tlMmgh  the  principal  be  payable  on  a       («)  Bom^inuw,  Hytel,  3  Burr.  1374. 
future  day,  and  the  breach  be  only  In  pay-       (t)  Gmvlett  ▼ .  Hm^fbrtky  9  W.  Bl.  Ssa 

ment  of  interest.  (See  Vanmrndaww, ,       (ti)  jititt,  908. 

1  B.  &  Aid.  9U),  (X)  See  ant*.    See  Bmlhm  ▼.  Str^et^  8 

(o)  Loek«  ▼.  Skmmeit  Hard.  116.    And    T.  R.  3S6:  Skiimmr  r.  Seooy,  1  Wlls.  80i 

ice5<m<yT.  N«v<n«ofi,9Str.609.  (y)  See  SfmfMOfi  t.  S»wm,  9  W.  BL  781: 

(p)  See  Bmqfiimt  v.  Rjfbot,  3  Burr.  1373;    T^bonuw  v.  Edwardi,  9  Anst.  658. 
Lord  LoMdale  r.  Omrth,  9  T.  R.  388:       (a)  Webb  v.  Puntmr,  9  Str.  1917:  Stock 
IFiM*  V.  Oarkmrn,  6  T.  R.  803.  v.  Eagle,  9  W.  Bl.  1009.    And  lee  Jle»  T. 

iq)  Darbif  v.  WUMiu,  9  Sir.  9fl7:  BHdgee    Strong,  I  Buir.  431. 
▼.  fFttliameem,  Id. 814:  Bem^me  v.  Bsboi, 
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Where  Claim  wat  ditpyUd.  1197 

ant  may  liave  the  proceedings  upon  one  or  more  of  the  counts    chaf.  ix. 
stayed  upon  paying  into  court  the  penalties  claimed  in  such 
counts,  and  aOowiiMf  the  plaintifif  to  proceed  upon  the  other 
counts  if  he  wish  it  (a). 

So,  in  coyenanty  where  the  hreaoh  assigned  is  the  non-pay-  in  oorennt. 
ment  of  the  money^  proceedings  may  be  stayed  upon  payment 
of  the  amount  claimed  and  costs. 

In  trespass  or  case,  the  Court  or  judge  will  not,  in  generaL  Irmpms or 
stay  the  proceedings  upon  payment  of  a  sum  of  money  and  " 
costs,  not  eyen  in  an  action  of  trespass  for  mesne  profits ;  be- 
cause the  damages  in  these  cases  cannot  be  ascertained  without 
tiie  intervention  of  a  jury;  and  they  will  rarely,  if  ever,  do  so 
where  there  is  anv  uncertainty  as  to  the  amount  of  the  da- 
mages (6).  And  wnere  a  sheriff  sold  ffoods  under  a /?.  fa.  with- 
out paying  the  rent  due  to  the  landlord,  the  Court  refused  to  stay 
prooeedings  in  an  action  against  him  by  the  landlord  on  payment 
of  the  sum  for  which  the  goods  were  sold  into  court,  or  to  bind 
the  plaintiff  to  j>av  costs  in  case  of  his  not  recoyering  more 
than  the  sum  paid  into  Court  (<;).  Yet,  in  one  case,  under  par- 
ticular circumstances,  the  court  ordered  the  proceedings  to  be 


to  do  so  upon  payment  of  the  sum  for  which  the  goods  were 
sold,  or  eyen  upon  restoring  the  goods,  where  the  puties  could 
not  be  thereby  placed  in  as  good  a  situation  as  bemre  the  goods 
were  taken  («). 

In  trover  for  money,  the  Court  or  a  judge  will  stay  the  pro-  in  trover  or 
oeedings,  perhaps,  upon  payment  of  the  amount  witn  interest  *^^"^ 
and  costs,  if  there  be  no  circumstances  in  the  case  calculated  to 
enhance  the  damages  bevond  the  mere  interest.  So,  in  detinue 
or  trover,  if  no  special  damage  be  alleged,  or  be  but  colorably 
so,  the  defendant  may  in  general  obtain  an  order  for  a  stay  of 
the  proceedings  on  the  delivering  up  of  the  deeds  or  goods  in 

Question,  and  paving  nominal  damages  (1«.)  and  costs ;  or,  if 
^e  plaintiff  insists  on  proceedins;  for  dami^e^  the  order  will 
be  for  the  delivery  up  ot  the  dee£,  &c.,  and  that  the  plaintiff 
shall  be  subject  to  the  costs  of  the  action,  unless  he  recover 
damages  beyond  nominal  damages  for  the  detention  of  the 
deeds,  &c.  (/).  Also,  in  detinue  or  trover  for  deeds,  &c., 
where  the  defendant  admits  the  plaintiff's  right  to  part  of  the 
deeds,  &c.  in  dispute,  but  disputes  it  as  to  the  rest,  the  de- 
fendant may,  on  delivering  up  the  deed,  &c.  which  he  admits 
to  be  the  plaintiff's,  and  payment  of  costs,  obtain  a  stay  of 
proceedings ;  or  if  plaintiff  still  innsts  on  proceeding  for  da^ 
mages,  or  for  the  otner  deeds,  &c.,  then  he  may  obtain  a  rule 
or  order,  that  the  plaintiff  shall  be  subject  to  the  costs  of  the 

{tli  Tkld,  9th  ed.,  541.  (/)  See  Tidd.,  9th  ed.,  945:  PhUtlva  v. 

<ft)  See  Caheii  v.  Jot^,  9  B.  ft  Ad. 418»  Hayward,  3  l)owl.  363:  RfiM  v.  Ooi-Aw,  3 

per  IMttedale,  J.:  Squire  ▼.  ArOuir,  2  Str.  Burr.  1364t  Ca.  Pr.  C.  B.  80, 130:  Picker- 

fl06:  Bmvl0$  t.  FmUer,  7  T.  R.  336:  Hold-  ing  ▼.  Tnute,  7  T.  R.  53:  BouHngton  v. 

^  y.  Morrie,  S  WUs.  115:  Bemaaconi  ▼.  Pony,  8  Str.  829 :  OHvant  v.  Perinmu,  Id. 

fWr&nXAer,  7  a  &  Ciei.  379.  1191 :  OHeant  t.  BeHno,  1  WiU.  93:  Kari  ▼. 

(e)  Calvert  v.  JoHffb,  9  B.  ft  Ad.  418.  HtMemeeu,  4  Blng.  468;  1  Moo.  5e  P.254» 

(rf)  Pidcering  v.  Trtute,   7  T.  R.  53.  S.  C:  Wed  v.  Taunton,  4  Moo.  &  P.  79s 

Aad  fee  per  fioWey*  B.,  9  Dowl.  09.  6  Blng.  408,  S.  C:  latcae  t.  Umdon  Dock 

B\  Gibeon  ▼.  Humpturev,  1 C.  &  M.  544t  Companif.  4  B.  &  Ad.  378.    And  fee^form 

owL  68.    And  see  Kuet  v.  Barker,  3  of  rule  there.  Id.  380. 
Anat.  886:  Woodgaie  y,  BaUoek,  Id.  966. 
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paat  ▼.  action^  onleBS  he  obtain  a  rerdict  for  some  of  the  other  deedsi 
&c..  or  dainagee  bejrond  nomhial  damagee  for  the  detention  of  the 
deed,  &c..  in  question  (^).  Where  trorer  was  brought  for  title 
deeds,  ana  a  writ  of  inquiry  executed,  the  Court  permitted  satis- 
faction to  be  entered  up  on  the  roll  upon  the  terms  of  the  de- 
fendant's delirering  up  of  the  deeds,  &c.,  pa^inj^  costs  as  be- 
tween attorney  and  chent,  and  putting  the  nlamtiflf  in  the  same 
situation  as  liefore  action  brought,  cic,  (\)  But  where  the 
goods  hare  been  sold  by  the  defendant,  and  there  is  an  uncer- 
tainty whether  they  were  sold  for  the  real  value,  the  Court  or 
a  judge  wiU  not,  m  general,  interfere  to  stay  the  proceed- 
ings (f). 

m  npierin.       As  to  staying  proceeding  in  replevin,  see  atOe^  996. 

in^ectmaot.  As  to  staving  proceedings  in  an  ejectment  for  non-pajrment 
of  rent,  or  by  a  mortgagee,  &e.,  see  ante,  946,  970. 

oooMofM-      Where  there  are  two  or  more  counts  in  a  declaration,  and 

Tcnicountit  ^Qy  q^q  Qf  them  is  for  a  demand  of  a  sum  certain,  such  as  is 
above  described,  the  defendant  may  obtain  a  stay  of  proceeding 
as  to  that  count,  upon  payment  of  the  sum  of  money  therem 
demanded  ;  and  the  plamtiff  mav  proceed  on  the  other  counts 
if  he  wish  it.  Formerlv,  if  the  plamtiff  did  not  proceed  on  the 
other  counts,  the  defendant,  by  the  terms  of  the  rule  or  order, 
must  have  also  paid  him  the  costs  of  the  action  as  fisir  as  it  had 
proceeded;  but  tiiis  is  now  otherwise* 

wiMMtht         Upon  PcmMnty  Sec.  <^ Ddi  or  D<mage»  and  CoitB^  where  ike 

^S^ii^      Amount  is  dSurtwtecf. J--It  may  be  premised  that  the  Court  will 

^^  not,  in  general,  interfere  to  stay  proceedings  merely  on  affidavit 

that  there  is  no  debt  due,  or  no  cause  of  action  (k).    And,  in 

generaL  where  the  defendant  disputes  the  <imount  of  the  sum 

claimed,  and  the  nature  of  the  claim  is  such  that  he  may  pay 

money  into  court  on  it,  he  should  pav  the  sum  actually  due 

into  court  accordingly,  and  defend  for  the  rest  of  the  claim ;  en*, 

if  he  cannot  pay  it,  or  the  nature  of  the  claim  be  such  that  he 

cannot  pay  money  into  court  on  it,  then  his  course  is  either  to 

plead  to  that  part  of  the  claim  which  he  disputes,  and,  as  to  the 

residue,  to  allow  judgment  to  pass  against  him  by  default,  and 

have  the  damages  ascertained  oy  an  inquest,  or,  m  some  cases, 

as  on  bills  of  exchange,  &c,  or  the  like  (/),  by  a  reference  to 

the  Master. 

ordvtopn       But  even  in  cases  where  the  amount  of  the  sum  claimed  is 

^^g^^   disputed^  and  the  defendant  is  ready  to  pay  it,  he  mav,  at  anv 

proceed  at      time  after  the  service  of  the  writ,  obtain  a  summons  (m),  calf- 

perflof  ooeti.  Jug  ^p^jj  ^he  plaintiff  to  shew  cause  whv,  upon  payment  of  a 

obtain  sum,  (namely,  the  sum  actually  due,  or  which  you 

think  he  can  recover),  and  costs,  the  proceedings  in  the  action 

should  not  be  stayed.    If,  on  attending  before  the  judge,  the 


ig)  PMttSpt  ▼.  Wugward,  3  DowL  3Stt  (0  OOeon  ▼.  HuwtfhNff,  S  DowL  68}  1 

where  we  the  form  of  order :  Pmeotk  C.  «  M.  M4.  S.  C 

▼.  IVicJMt.  8  DowL  367.  where,  in  an  ac-  {k\  Smith  v.  Cmti$,  9  DowL  893:  Sftar- 

tion  of  trover,  the  defendant  obtained  a  irood  v.  Bm$on,  4  Taont  631.  Sae  Tidd., 

rule  at  above  on  delivery  of  a  portion  of  9th  ed.,  530. 

the  goods,  and  payment  of  costs,  and  any  (/)  AnU,  1 178. 886,  910. 

damage.  (m)  See  the  form.  Chit.  Forms,  868. 


(h)  Coombe  V.  Satmm,  1  D.  fr  R.  fiOl.  And  see  Smmtdei'gon  v.  njper,  7  Scott,  481; 

See  a  case  after  verdict,  8cc^  Yatet  v.  7  DowL  632,  as  to  the  intufflcieoey  of 

DubUnStmm  Packet  Otmpmtf,  6  M»tiyf,  merereadineutopay  a  certain  sum,  inth> 

77*  out  taking  out  such  a  summons. 


On  Payment  o/DeU^  S^,  where  Amount  disputed.  1100 

plaintiff  refuse  to  receiye  the  amount  mentioned  in  the  sammons,    ch  af.  ix. 

the  judge  will  indorse  such  reiusal.    If  after  this  the  plaintiff '■ — 

proceeds,  and  he  recoyers  no  more  than  the  sum  offered,  he  will 
m  general  not  only  have  to  bear  his  own  costs  incurred  subse- 
quently to  the  offer,  but  also  have  to  pay  the  defendant's  subse- 
Quent  costs  (n).    The  defendant  ^ould,  to  entitle  himself  to 
tnese  costs,  afterwards  pay  the  amount  offered  into  court  (o), 
upon  the  plaintiff's  dedaration  then  already  or  subsequently 
delivered  (p).    If  the  plaintiff  afterwards  take  the  monepr  out 
in  satisfaction,  and  the  Master,  on  the  case  being  fully  laid  be- 
fore him  (^),  allows  the  plaintiff  any  costs  subsequent  to  the 
offer,  or  disallow  the  defendant's  subsequent  costs,  the  de- 
fendant should  apply  to  the  Court  or  a  judge  for  an  order  for 
the  Master  to  review  his  taxation,  and  disallow  the  plaintiff 
those  costs,  and  tax  for  the  defendant  his  costs  subseauent  to 
the  offer,  and  why  such  costs,  when  ascertidned  and  taxed, 
should  not  be  paid  bv  the  plaintiff  to  the  defendant  or  his  at- 
torney; or  why  the  balance  of  such  last-mentioned  costs,  after 
deducting  the  plaintiff's  costs  already  taxed,  should  not  be  in 
like  manner  paid  by  the  defendant.    The  ground,  however, 
upon  which  tne  pl^tiff  is  thus  made  to  pay  defendant's  sub- 
seijuent  costs  is  tnis  :  if  the  defendant  is  once  ready  to  pay  a 
given  sum,  and  the  plaintiff  refuses  to  receive  it  in  satisfaction 
on  the  summons  for  that  purpose,  but  afterwards  does  so,  it  is 
primd  facie  evidence  of  oporessive  and  vexatious  conduct  on  the 
part  of  the  plaintiff,  for  which  the  defendant  should  not  suffer. 
But  the  presumption  of  oppressive  and  vexatious  conduct  may 
be  rebutted  (r)  ;  and  it  is  open  to  the  plaintiff  to  shew  that  he 
acted  not  oppressively,  and  vexatiously,  but  under  a  mistake,  or 
that  he  haa  reasonable  grounds  for  the  course  he  adopted,  and 
then  the  case  will  not  be  governed  by  the  general  rule,  and  the 
plaintiff  will  be  entitled  to  all  his  costs  as  in  ordinary  cases. 
Thus,  where,  in  an  action  for  a  wrongful  dismissal,  and  also  for 
arrears  of  salary,  a  summons  was  taken  out  to  stay  proceedings 
on  payment  of  arrears  of  salary  only,  and,  on  the  plaintiff's  re- 
fosal,  the  arrears  were  paid  into  court,  and  aferwards  accepted 
by  the  plaintiff  in  full  satisfaction ;  on  a  motion  to  tax  the  de- 
^dant  his  costs,  Parke,  B.,  held  that  the  circumstance  of  the 
plaintiff's  having  obtained  a  more  profitable  employment  after 
the  payment  into  court,  was  sufficient  to  rebut  the  presump- 
tbn  of  a  vexatious  refu^  ;  and  that  the  defendant  was  not  en- 
titled to  his  costs  (#). 

In  actions  ex  delicto  for  unliquidated  damages,  the  amount  in  other  ao- 
of  which  is  disputed,  the  courts  have  not  been  in  the  habit  of  jSJifSJ  SS?* 

magek. 

(M)  See  per  TUtdal,  C  J.,  tn  Watmn  t.  8  DowU  183. 

«*««,  7  M.  ft  G.  4S4:   Parmmt  v.  (q)  In  one  cue.  the  Court  refuted  to 

ftmar.  4  Bins.  N.  S.  306 :  5  Soott,  671 ;  order  the  riefendant't  oostt  to  be  taxed  to 

oDowl  432,  S.  Cf  and  the  varknu  cases  him,  because  the  case  had  not  previously 

ntad  in  the  notes,  i^fh».  been  In-ought  before  the  Matter:  see  Roe 

(0)  Clark  ▼.  Dann,  3  Dowl.  b  L.  M3:  v.  Cobttam,  6  Dowl.  688. 

O^or  Cower  v.  EOeine,  3  M.  ft  W.  216;  (r)  Per  Parke,  B.,  in  Oower  ▼.  BOcint, 

oDowl.  335,  S.C  But  it  would  seem,  ac-  6  DowL  336:  Aektoood  v.  R$ad,  7  Dowl. 

eprdiogtoFisAdr  v.  p^ne,  1  M.  ft  O.  6S6,  810:  Wat$on  v.  Cdleman,  7  M.  ft  G.  423;  8 

that  toch  pajrmeat  hito  court  is  not  ncoet-  8oott,  N.  R.,  169,  S.  C 

>»7  hi  ao  action  fior  unliquidated  damages.  («)  Cumming  v.  CWvmMne,  C  Dowl.  373. 

iP)  The  plaintiff  must  have  declared  And  see  another  inataooe  in  WaUon  ▼. 

w  entitle  defendant  to  apply  for  subse-  CMsmon,  eupra, 
Vmt  costs :  see  RM^noU*  ▼.  Sherwood, 
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_  paut  ▼.  interfering  to  stay  proceedings  (t) ;  bat  in  some  such  cases 
the  defendant  may  take  out  a  summons  to  stay  the  proceed- 
ings on  payment  of  a  certain  sum,  and  put  the  plaintilF  at  the 
peril  of  costs  of  further  proceedings,  as  above  mentioned. 

Upon  vj-  Upon  Payment  ofDehty  ^T^.,  without  Costs."] — If  the  plaintiff 
lE^  without*  ®'  ^*®  attorney  has  been  guilty  of  oppressive  or  vexatious  con- 
cotu.  duct,  or  gross  misconduct,  the  Court  or  a  judge  will  sometimes 

stay  the  proceedings  on  payment  of  the  debt  without  costs  («). 
Where  a  sheriff  levied  uncler  &fi,  fa,  and  the  plaintiff  brought 
an  action  for  money  had  and  received  against  him  for  the 
amount  of  the  money  levied,  without  having  previously  made 
a  demand  of  it,  the  Court  stayed  the  proceedings  upon  pay- 
ment of  the  money  levied,  without  costs  (x).  I?  no  demand 
be  made  for  payment  of  an  acceptor  of  a  bill  before  action 
brought,  the  proceedings  mi^ht  be  stayed  on  payment  of  the 
debt  without  costs,  if  the  application  for  such  stay  be  nuide  in 
an  early  stage  of  the  action  (j).  And  where  the  defendant, 
after  an  application  by  the  plaintiff's  attorney,  paid  the  plain- 
tiff the  debt  demanded,  without  knowing  that  a  writ  had  been 
sued  out,  nor  had  the  plaintiff  said  anything  to  him  about  it, 
and  the  attorney  afterwards  proceeded  in  the  action  for  his 
costs,  the  Court  ordered  the  proceedings  to  be  stayed  without 
costs  (^r).  But  where  the  defendant,  having,  on  application  by 
letter  from  the  plaintiff's  attorney,  promised  to  remit  the 
amount  to  him,  and  induced  the  attorney  to  suppose  he  would 
pay  his  charge  for  the  letter,  afterwards,  and  before  writ 
issued,  remitted  the  debt  to  the  plaintiff  without  the  costs, 
and  the  attorney,  not  knowing  of  the  payment,  to  secure  his 
costs,  issued  out  the  writ,  and  the  money  did  not  arrive  to  the 
plaintiff  until  after  the  writ  issued,  the  Court  refused  to  stay 
the  proceedings  unless  defendant  paid  the  costs  of  the  writ, 
and  6s.  Sd.  for  the  instructions,  together  with  the  costs  of  the 
application  (a). 
Where  In-  We  shall  presently  see,  that,  in  actions  for  debts  recover- 

iSxeiwSSc-  *^^®  ^^  courts  of  requests,  where,  after  verdict,  the  plaintiff 
Uon.  might  be  deprived  of  costs,  the  proceedings  will,  in  clear  cases, 

be  stayed  on  payment  of  debt  without  costs  (6).  Also,  that,  in 
cases  beneath  the  dignity  of  the  Court  to  take  cc^izance  of, 
the  proceedings  may  be  stayed  without  payment  oieither  debt 
or  costs  (b). 

On  equitable  On  equitable  Ghrounds.'] — The  Court  will  not,  in  general,  alter 
grounds.  the  terms  ordinarily  imposed  on  a  party  applying  to  stay  pro- 
ceedings, merely  because  he  has  a  defence  in  equity.  Thus, 
they  have  refused  to  stay  proceedings  on  payment  into  court 
of  part  of  the  amount  of  a  note  sued  on,  though  it  appeared 
that  the  rest  of  the  money,  when  recovered,  would  be  held  by 

(<)  Ante,  1197.  (s)  AM^ce  ▼.  Watp,  5  BIhr.  190;  9  Moo. 

(M)  Adnma  v.  SMuMt  1  Blng.  769;  7  &  P.  304,  S  C   And  tee  W^Hm  t.  PUBIfK, 

Moore.  365.  &  C :  ante,  1188.  .1  Sing.  N.  C.  776.  Meekin  v.  Whmaqf,  t 

{*)  J^ffMm  V.  Sheppard,  3  B.  &  Aid.  Dowl.893:  IBIng.  N.  S.  59.  S.C 

696.  (a)  Mtrtrimm  v.  Summen,  1  B.  k  Ad. 

(y)  MaiMnioth  ▼.  Hoffdm,  R.  &M.363,  6fi9:  1  Dovl.  325,  S  C 

per  Abbott,  C.  J. :   but  see  S^gert  v.  (6)  PoK,  1905. 1S06. 
IjowU,  8  DowL  681. 
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the  plaintiff  in  trust  for  the  defendant  (c).  So,  where  the  Cbaf.  ix. 
payee  of  a  promissory  note  indorsed  apon  it,  that,  if  interest 
were  |>aid  on  stipulated  da^'s  durine  ner  life,  the  note  was 
to  be  given  up,  a  payment  of  interest  having  been  omitted,  and 
an  action  brought  on  the  note,  the  Court  refused  to  stay  pro- 
oeedinffs  on  payment  of  the  interest  and  costs  {d).  Where,  how- 
ever, the  plaintiff  sued  as  trustee  under  suspicious  circum- 
stances, the  Court  stayed  proceedings  on  payment  of  costs  to 
the  plaintiff,  and  payment  of  the  debt  into  court  instead  of  to 
the  plaintiff! «).  '^nd  although  the  Court  will  not  stay  pro- 
ceedings for  the  purpose  of  allowing  the  defendant  to  file  a  bill 
in  equity  for  relief  (/),  or  for  the  purpose  of  enabling  him  to 
obtain  an  injunction  to  restrain  the  action  ^7^,  yet  they  have 
Rranted  time  to  plead  for  the  purpose  of  enabling  him  to  file  a 
bill  for  discovery  (A).  And  on  payment  of  the  money  reco- 
vered into  court,  and  of  the  attorney's  costs,  they  have  staved 
execution  in  an  action  by  assigneesof  a  bankrupt  under  a  first 
eommlasion,  pending  a  petition  to  the  Chancellor  to  supersede 
it(f). 

In  second  Actions  for  the  same  CauseJ] — Upon  the  applica-  in  Mcond  ac- 
tion  of  a  defendant  in  a  second  action  of  ejectment,  brougnt  by  J^^  «u*^* 
a  pereon  clmming  under  the  same  title  as  the  lessor  of  the  in  c^^ectment, 
plaintiff  in  the  first  action,  the  Court  or  a  judge  will  stay  the  wheniuyed.' 
proceedings  until  the  costs  of  the  first  action  are  paid  {k). 
Thus,  where  the  first  action  was  brought  by  the  fiither  of  the 
present  lessor  of  the  plaintiff  claiming  by  the  same  title  against 
the  present  defendant's  father  (/);  and  where  the  first  action 
was  brought  hy  an  insolvent,  the  second  ejectment  being  by 
his  assignee  (m),  the  proceedings  were  so  stayed.    And  the 
proceedings  will  be  stayed,  although  the  lessor  in  the  first 
action  was  discharged  &s  an  insolvent,  while  in  custody  under 
an  attachment  for  non-payment  of  such  costs  (n),  or  although 
the  second  action  be  not  for  the  same  lands  as  the  first,  provided 
the  same  title  be  in  dispute  (o).  And  it  is  not  material,  in  this 
respect,  in  which  court  the  former  action  was  (p),  or  whether 
there  was  any  plea  or  consent-rule  4n  the  former  ejectment,  or 
whether  the  lessor  in  the  former  ejectment  ever  entered  into 


(c)  Barkw  v.  Laadf,  5  Ner.  fr  M.  496 ;  docs  not  claim  under  the  same  Utio  which 

1H.|[  W.479,S.  C  was  previously  litigated:   see  also  Doe 

(</)  Steele  ▼.  Bra4fieid,  4  Taunt.  28?.  MuM  v.  Roe,  8  Dowl.  444:  Doe  PUtehard 

(«)  J<meM  V.  Bramupea,  3  Dowl.  483.  ▼.  Roe,  4  East,  585:  Lard  Omittg^*  eaee, 

(/I  Jt  V.  Peto,  I  Y.  &  J.  ie&:  Murj>hp  1  Str.  548. 

▼.Qidea.2  B.  &  P.  137.  it)  Doe  Feldon  v.  Roe,  8  T.  R.  645.  And 

(f)  Vamderneeifn  r.  Witham,  6  M.  &  W.  see  Doe  Pinchard  v.  Roe,  4  East,  585:  Doe 

57;  8  Dowl.  309,  &  C:  but  see  Beatf,  Oiamben  v.  Law,  9  W.  BL  1180:   Doe 

i*jrfc»,  3  DowL  701;  4  Tyr.  256,  8.  C,  Hamilton  v.  Hathertt/,  2  Stra.  1152:  Doe 


Where  a  sUy  of  the  postea  was  obtained  BUu^bum  v.  Standi^,  2  Dowl.,  N.  S.,  S6. 

until  ao  answer  should  be  put  in  by  the  (m)  Doe  Standith  v.   Roe,  5  B.  &  Ad. 

plaintifT  to  a  bHI  in  equity  filed  against  878. 

um  by  Che  defendant  (n)  Doe  Heighten  v.  HorUmd,  10  Ad.  & 

{hi  Whitter  V.  GaaoiM,  2T.  R.683.  E.  761.  And  see  Benn  r.  Detm,  Barnes, 

(i)  Hodgkineon  t.  TVomt*.  2  D.  &  R.  180:  pott,  1203. 

40ft  1  B.  4  C.  257.  &  C.  (o)  Keene  d.  Angel r.Anget,6T.  R. 740: 

(*J  Harreit  d.  Beat  v.  Bakrr,  2  Dowl.,  Doe  d.  Heighley  v.  Harland,  10  Ad.  dc  E. 

N.  S.,  75  And  see  Doe  BaUey  v.  Bennett,  9  761. 

DowL  1012,  in  which  case  it  was  held  that  (p)  Lord  Coningtb^s  ease,  1  Stra.  548: 

the  lessor  of  the  plaintiff,  in  answer  to  a  Grumble  v.  BodiUy,  Id.  554 ;  8  Mod.  225,  S. 

nile  to  stay  proceedings  upon  the  above  C :  Doe  v.  Law,  2  W.  BL  1158:  Anon.,  1 

Sound,  need  not  shew  under  what  title  Salk.  255:  Doe  v.  Brenton,  6  Blng.  460 : 

!  dafanst  it  is  lufflcicnt  to  shew,  that  he  see  Wade  v.  Simeon,  1  Com  B.  61U. 
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Pabt  ▼.  ^^  consent-TQle  {q).  And  where  a  defendant  in  ejectment, 
—  ~'"~  who  had  improperly  obtained  a  tenant  right  to  property 
sought  to  he  recovered,  was  held  estopped  from  disputing  the 
lessor's  title,  and  he  afterwards  hronght  another  ejectment  in 
respect  of  property  part  of  the  same  estate,  he  was  compelled 
to  pay  the  costs  of  the  action  in  which  he  hiad  been  defendant, 
before  proceeding  (r).  Besides  the  cases  above  mentioned,  the 
Court  have  stayed  the  proceedings  in  a  second  ejectment  until 
Uie  special  veraict  in  the  former  one  should  be  determined  (#). 
Also,  where  the  defendant,  after  verdict  against  him,  brought  a 
writ  of  error,  and  pending  the  writ  brought  a  new  ejectment 
to  recover  the  same  premises,  the  Court  stayed  proceedings  in 
the  new  action  until  he  quitted  possession,  or  the  tenants 
attorned  to  the  lessor  of  plaintiff  in  the  former  action  (^). 
Besides  the  costs  of  the  former  ejectment,  the  Court  or  a  ju( 
will  in  some  cases  also  oblige  the  party  to  pay  the  cotis  of  the 
action  for  ine$ne  profits  (ti)  ;  but  in  no  case  will  they  oblige 
him  to  pay  the  aamagei  in  such  action,  however  vexatious 
the  proceedings  of  the  present  lessors  of  plaintiff  may  have 
When  not.  been  {x).  But  if  the  lessor  of  the  plaintiff,  upon  discovering 
a  material  mistake  before  trial,  abandon  that  ejectment  and 
bring  another  (jf ),  or  abandon  his  suit  in  one  court  and  bring 
a  new  action  in  another  (jr),  the  Court  or  a  jud^  will  not 
stay  proceedings  until  the  costs  of  the  former  action  be  paid, 
particularly  if  the  proceedings  do  not  appear  to  be  vexatious. 
And  it  seems,  that,  where  several  successive  ejectments  have 
been  brought  to  recover  certain  property,  but  none  of  them 
have  been  tried,  the  Court  will  not  stay  proceedings  in  a  sub- 
se<}uent  ejectment,  until  the  costs  of  the  former  ones  have  been 
paid  (a).  Nor  would  they  stay  proceedings  if  the  first  action 
was  brought  without  the  authority  of  the  plaintiff,  so  that  he 
could  have  no  control  over  it  (6).  So,  if  the  plaintiff  were 
nonsuit,  &c.,  in  the  first  action,  by  the  fraud  or  perjury  of 
the  other  party,  the  Court  or  a  judge  will  not  stay  the  proceed- 
ings in  the  second  action  (^c).  And  the  Court  have  refused  to 
stay  proceedings  in  an  ejectment,  until  the  taxed  costs  of  a 
suit  in  equity,  Drought  by  the  same  party  for  the  recovery  of 
the  same  premises,  were  paid  {d).  And  the  Court  have  re- 
fused to  sta^  the  proceedings  in  a  writ  of  right,  until  the  costs 
of  a  prior  ejectment  for  the  same  property  were  paid  («).  And 
where  an  unsuccessfid  defendant  in  an  action  of  ejectment 
brought  an  action  sgainst  the  lessors  of  the  plaintiff  for  seizing 
goods  on  the  land  in  question,  the  Court  refused  to  stay  pro- 


(q)  SmUh  ▼.  BamaarHitton,  9  W.  B1.904t    the  heir  of  the  deAndant  In  the 
i2M  ▼.  Ijmgdtm,  5  B.  ft  Ad.  864.  crtectmeot,  to  whom  the  costs  were  pcf. 


ir)Does.Shaiw9a,TDom\,8S^\Thnu$'  ewe  to  hto  lifctlme,  end  whose  antnlow 

tmt  y.  Hokiflut.n  T.  R.  S83t  Doe  ▼.  Ste-  were  entitled  to  receive  than. 

vsMon,  3  B.  a  P.  SS.  (6)  Soviet  v.  WaiU»  8  DowU  263w 

(«)  £iNi<A  d.  DonMr  ▼.  Avltiktnr,  9  Str.  jc)  Dm  Aaet  v.  TJbomM,  4  D.  4c  R.  14ft; 

1105:  hut  see  5  Scott,  N.  R.,  81&  9  B.  &  C.  629,  &  C 

(t)  Fmwidc  v.  Qrotvenar^  1  Salk.  988.  (d)  Dm  WiOkama  t.  WIntk,  3  B.  & 

(u)  Doe  PinOmrd  t.  Roe,  4  East,  585:  AM.  609.    And  see  JTunilhy  v.  QsdsIL  9  B. 

Doe  Oreen  v.  Backer,  9  Dowl.  3^,  8.  O  &  P.  ISfi  Bowifeer  v.  Bowwear,  9  DowL 

{x)  Doe  Ckwch  V.  Baartkv,  15  Bast,  933;  907. 

(»)  Short  V.  KiM*  9  Str.  681.   1099:  (e)  CheMeld  v.  Somter,  3  BiDo.  167i  10 

Brtttain  v.  OreeneOe,  Id.  1191.  Moore,  579,  S.  C:  Deuifear  ▼.  Amcmstv 


(s)  Doe  Selb^  v.  Akion,  1  T.  R.  491.  3  Moo.  &  Scott*  65j  9Btng.  670;  9  IXnri. 

(a)  Doe  Bktekburn  v.  Standith,  9  DowL,    907,  S.  C 
N.S.,S6.  The  ddiBndaDt  to  this  case  was 
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oeedings  until  the  costs  of  the  ejectment  were  paid  (^),    The  cuap.  ix. 

roceeaini 


Coort  of  Ck>mmon  Pleas  refused  to  stay  the  proceeaings  in  an 
action  of  ejectment  on  a  forfeiture  for  non-payment  of  rent, 
on  the  mere  ^und  that  another  ejectment  had  previously 
been  brought  in  the  Queen's  Bench  in  respect  of  a  former  for- 
feiture, in  which  action  a  rule  for  a  nonsuit  was  pending  (j)» 
Where  A.,  the  defendant  in  ejectment  for  land  in  the  county 
of  C,  had  attorned  and  paid  rent  to  B.,  who  recovered,  but  did 
not  pay  costs,  and  A.  afterwards  succeeded  in  a  second  action 
brought  by  B.  upon  the  same  title  for  lands  in  the  county  of 
G^  tne  costs  of  which  had  also  not  been  paid,  the  Court  would 
not  stay  proceedings  in  a  subsequent  action  of  ejectment 
brought  by  A.  against  the  heirs  of  B.,  for  the  land  in  the 
eounty  of  &.,  till  the  costs  of  the  former  ejectment  were  paid, 
imless  B.'8  heir  would  undertake  not  to  rely  on  his  ancestor's 
title,  save  by  estoppel  only  (A).  The  Court  hare  refused  to 
stay  the  proceedings  in  a  second  ejectment  until  the  costs  of 
the  first  were  paid,  where  the  lessor  of  the  plaintiff  was  in  cus- 
tody for  thoee  costs  (t ).  As  to  the  time  in  which  the  applica- 
tion should  he  made,  see  poet,  1026. 

And  not  only  in  ejectment,  hut  also  in  other  actions,  if  the  in  othtr 
second  action  appear  to  have  been  brought  oppreseivefy  or  veasa-  ^^"^ 
iMufyf  the  Court  or  a  judge  will  stay  proceeaings  untu  the  costs 
of  the  former  action  be  paid  (it),  provided  both  actions  are  by 
snd  against  the  same  parties^  and  for  the  same  cause,  or  sub^ 
stanttally  so  (I),  Also,  if  several  actions  be  brought  and  are 
pending  for  tlie  same  cause,  proceedings  may  be  stayed  in  all 
bat  one  (si).  And  where  an  action  was  stayed  in  the  King's 
Bench  by  a  consolidation  rule,  and  the  plaintiff  thereupon  dis- 
continued it,  and  commenced  another  action  in  the  Common 
Pleas  for  the  same  cause,  that  Court  staved  the  proceedings  un- 
til after  the  trial  of  the  cause  in  the  Kin^s  Bench  with  which  the 
fbnner  action  had  been  consolidated  (n).  Also,  in  another  case, 
where  the  plaintiff  brought  an  action  in  the  Exchequer,  against 
the  hundred,  pursuant  to  the  7  ^  8  6^.  4,  c.  31,  which  requires 
nch  action  to  be  brought  within  three  months,  and  afterwards 
commenced  another  action  in  the  Queen's  Bench  for  the  same 
caose,  the  latter  Court  ordered  the  proceedings  in  the  second 
action  to  be  stayed,  unless  plaintiff  would  discontinue  the 
action  in  the  Exdieqner,  the  plainUff  not  having  declared  in 
either  action ;  but  the  Coort  would  not  grant  the  costs  of  the 

(/)  OwMAy  ▼.  fTeOir,  7  Dowl.315.  fr  B.  514.    A  Mcond  actioo  tot  the  same 

(ft  Dm  Hmn  r,  Oattard^  5  SeoCt*  N.  csuae  will  alwmyi  be  deenwd  wxaUout, 

a.,118;  2DowL,  N.  S.,  SU.  unkM  the  contmy  bt  shewn. 

(A)  Dm  Evau  t.  SMod,  %  OowL  &  L.       (I)  EnMak  v.  Cm.  Cowp.SSS.  SteDiea* 

"^  ▼.  Ja^.  6  Bbiff.  619:   Wade  ▼.  Simeon,  I 

(•)  Bum  T.  DMA.  Baran,  isa    See  the  Coih.  B.Sia 
wnerit«ofI3wiww,C.J.,  onthitcaie,  la       (m)  NkhoU  r.  L^fhnre,  3  Dowl.  135. 

uf  ▼.  Hmkmd,  10  A.  &  E.  761,  onto.  And  fee  Gome  t.  L^,  6  B.  dc  Ciet.  124| 

UOl.  See  also  fieseon  ▼.  Rtbimmm,  8  D.  9  D.  &  R.  186,  S.  C.  Or  detaulant  might 

«  R*48.  plead  the  pendency  of  the  first  in  abate- 

(i)  BakbtHm  t.  Atekordtt,  S  T.  R.  511,  ment,  if  between  the  same  parties.    If 

^Mekkmi  ▼.  Hmlttg,  9  W.  Bl.  741 1  3  there  was  a  writ  in  being  at  the  time  of 

Wfla.  140.  &  C/  OawUtf  v.  /MMy,  S  suing  out  the  second  writ,  it  is  pkin  that 

Taimt.  «07i  s  Moore,  480,  &  C :  PFMon  the  second  is  vexatious  and  ni  ab  initio. 

XiffHAer*.  2  T.R.  571.    See  Winter  t.  <Bac  Abr., "Abatement," (M).  SeeCtom. 

Sw,8Str.878.  See  a  case  after  Terdict,  beHa^ne  ▼.  Oreen,  9  M.  &  W.792:  per 

2wM  ▼.  DtMin  Stmm  Packet  Company,  9  Parke,  B,) 
«.  ^  W.  77:  muittme  v.  TheKker,  I  B.       (m)  Parkin  ▼.  Seott,  I  Taunt  565. 
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Part  t.  application  {o\  And  an  action  by  husband  and  wife  has  beei. 
stayed  until  tne  costs  of  a  former  action  by  the  husband  for 
the  same  cause  were  paid  (/>).  But  a  stay  of  proceedings  in  a 
second  action  will  not  be  granted  until  the  costs  of  the  former 
action  are  paid,  if  the  plaintiff  is  in  prison  for  those  costs  (^). 
Nor  will  such  stay  be  in  general  granted,  where  the  first  action 
was  not  decided  on  the  merits  (r) ;  or  where  it  was  mmprose- 
edy  or  discontinued  (#) ;  or  the  proceedings  set  aside  for  ir- 
regularity (t).  Nor  will  it  be  granted  on  the  ground  of  the 
pendency  of  another  action  for  the  same  cause  against  the  de- 
fendant jointly  with  another  person,  except  in  the  case  of  op- 
pression or  vexation ;  though,  if  such  a  case  be  made  out,  the 
Court  will  interfere  in  a  summary  way,  or  even,  it  seems,  allow 
the  party  to  plead  in  abatement,  notwithstanding  the  four  days 
have  expired  ( II ).  If  actions  are  brought  for  the  purpose  of 
trying  issues  under  the  46th  section  of  0  ^  7  IV,  4^  c,  71,  ny  the 
vicar  against  one  of  the  landowners,  and  by  a  great  number  of  the 
landowners  against  the  vicar,  the  Court  has  no  power,  at  the  in- 
stance of  the  vicar,  to  direct  the  proceedings  in  the  actions 
against  him  to  abide  the  event  of  the  issues  to  be  directed  in 
the  action  brought  by  him  («^.  The  Court  have  refused  to  stay 
proceedings  against  a  defenaant  until  the  debt  and  costs  re- 
covered by  him  in  a  former  action  against  the  present  plaintiff 
should  be  paid  (y).  And,  in  an  action  for  penalties,  the  Court 
will  not  stay  the  proceedings  upon  an  affidavit  that  the  defend- 
ant had  been  sued  by  another  person,  and  compounded  for  the 
same  offence ;  at  least,  not  unless  the  affidavit  shew  specifically 
what  was  the  offence  compounded  for,  that  the  Court  may  see 
that  both  offences  are  the  same  {z\ 

Where  a  person,  however,  who  nas  a  right  of  action  against 
several  for  one  specific  damage,  recovers  and  receives  a  satisfiu> 
Uon  from  any  one  of  them,  tne  Court  will  stay  proceedings  in 
any  action  he  may  bring,  for  the  same  cause,  against  the 
others  (a).  And,  in  a  case  where  separate  actions  were  brought 
against  several  persons  for  the  same  debt,  who  (if  at  all)  were 
jointly  liable,  the  defendant  in  one  action  having  paid  the  debt 
and  costs  in  that  action,  the  Court  stayed  the  proceedings  in  the 
others  without  costs,  and  even  made  the  plaintiff  pay  the  costs 
of  the  application  {b\. 
After  reoo-  The  Court  have  also,  in  some  few  instances,  under  peculiar 
veijrtaifonDer  circumstances,  and  where  the  proceedings  were  evident^  vexa- 
tious, stayed  the  proceedings  in  a  second  action,  after  a  recovery 
for  the  same  cause  in  a  former  one.  But  this  is  veiy  rare ;  and 
the  Court  usually  refuse  to  interfere  in  this  summary  way,  but 
put  the  defendant  to  plead  the  former  recovery  (c). 


Action  for 
penalties. 


Ineetions 
against  seve- 
ral defend- 
ants. 


(o)  MUm  T.  IiOidMtmtU  of  Britki,  3  B. 
&  Ad.  945. 

(p)  Uunfieif  v.  Simda,  1  T.  R.  084. 

(q)  Bmvan  v.  Robitu.B  D.  &  R.  42. 
And  see  Bmn  v.  Demi.  Barnes,  isn. 

(r)  Ptuihky  ▼.  Pbate.3  D.  ft  R.  A3. 

(«)  lAvenidgt  v.  Goods,  2  Dowl.  141. 

\t)  Daw$m  ▼.  Sampmmt  2  Chit  140. 

(tt)  Smter  t.  OwuUm,  1  M.  ft  R.  506: 
Osme  V.  haght  6  B.  ft  C.  124;  9  O.  & 
R.  126,  S.  C. 

(*)  Ward  T.  Pomfnt,  1  Scott,  N.  R., 


(jr)  Cooke  ▼.  IMrw,  1  H.  BI.  10.  See 
Smith  T.  Hon,  2  Dowl.  62. 

(s)  Harrington  ▼.  Johnmm,  Cowp.  744. 
See  PoeMl  v.  Lofton,  2  T.  R.  512, 712: 
BmgHth  Y.  Cbx.  Cowp.  322. 

(a)  S»m5.  Bird  v.  RandmU,  3  Burr.  1354; 
1  W.Bl.  309.  S.C. 

(6)  Cvrte  r.  Legh,  6  B.  ft  C.  124;  9  D. 
ft  R.  126,  5.  C 

(el  Rou  X.  Jaeqmoo,  8  ML  dr  W.  135: 
Harrington  ▼.  Johnaon.  Cowp.  744  : 
PoeMi  V.  Lofton,  2  T.  R.  512.  And  see 
Id.  712:  Uvtrmdff  r.  Ooode ,  2  DowL  141 1 
where  the  pUintiff  in  replevin,  after  being 
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The  Court  will  not  interfere,  under  the  7  ^  8  VUt.  e.  96,  s.  57,     chaf.  n. 
to  stay  the  proceedings  in  an  action  upon  a  judgment  for  deht  ' — 

and  costs  in  a  former  action,  although  it  appears  that  the  sum 
recovered  in  the  original  action  did  not  exc^  20/.  (d). 

The  Court  of  Common  Pleas  refused  to  stay  proceedings  on  After  refer- 
the  ground  that  a  former  action  for  the  same  cause  had  been  ^{^"'^ 
lefemd  by  rule  of  court  to  an  arbitrator,  b^  which  the  plain- 
tiff was  precluded  from  bringing  a  new  action,  it  being  doubt- 
ful whether  the  two  actions  were  for  the  same  cause  {e).  And 
the  same  where  it  was  doubtful  whether  the  award  was  made 
before  revocation  of  not  (/).  But  where  a  fresh  action  is 
brought  after  a  withdrawal  of  a  ^uror  in  a  former  action  for 
the  same  cause,  the  proceedings  in  the  second  action  may  be 
staved  (g). 

When  the  proceedings  in  a  second  action  are  stayed  until  Efftct  of  tuy 
parent  of  the  costs  of  the  former  action,  if  such  costs  be  not  iJ'co»SoJ°* 
paid,  the  Court  will  not  interfere,  but  will  allow  the  defend-  former  ae- 
ant  (in  case  those  costs  are  not  paid  before  a  certain  day  ^  to  nof»-  ^^^'°* 
proi  the  second  action  (A) ;  but  if  the  plaintiff  in  sucn  a  case 
take  any  proceedings  in  the  second  action  before  the  costs  of 
the  first  are  paid,  uie  Court,  upon  application,  will  set  them 
a^e  with  costs. 

The  application  to  stay  the  proceeding  on  any  of  these  Am>iioetioii» 
grounds  snould  be  made  as  soon  as  possible,  and  before  the  ^|^^°  ^ 
plaintiff  has  incurred  further  expenses.  In  ejectment,  it  cannot 
in  general  be  made  before  the  defendant  has  entered  into  the 
consent-rule  U).  Where  an  order  had  been  made  for  the  de- 
visee of  the  aefendant  in  the  former  action  to  be  admitted  to 
defend,  it  was  held  that  he  was  in  a  situation  to  make  the  ap- 
plication ( j).  The  affidavit  should,  in  such  a  case,  be  intitled 
in  the  cause  with  the  casual  ejector  as  the  defendant  O)*  ^^ 
one  case  of  an  ejectment,  it  was  granted  after  notice  oi  trial  in 
the  second  action  of  ejectment  had  been  given,  and  the  plaintiff 
had  been  at  the  expense  of  preparing  for  trial,  and  bringing  the 
witnesses  to  town  (k).  And  in  another  case,  where  the  declara- 
tion in  ejectment  was  served  on  the  30th  September,  to  appear 
in  Michaelmas  Term,  and  the  issue  was  delivered,  and  notice  of 
trial  given  for  the  assizes  on  the  28th  December,  and  the  ap- 
plication by  summons  was  not  made  until  the  6th  January, 
the  Court  held  it  not  too  late,  saying  that  the  plaintiff  need  not 
have  joined  issue  so  soon  for  the  spring  assizes  (/)• 

In  trifling  ActimuJr~-li  is  deemed  beneath  the  dignity  of  the  in  trifling 
superior  courts  of  Westminster  to  take  conusance  of  pleas  ■*^«"* 
under  40». ;  and  in  tre«pass  for  goods,  it  is  expressly  prohibited 
by  stat.  6  E.  1,  c.  8.     Therefore,  if  it  appear,  either  upon  the  where  cauw 

of  sctloQ  un. 

nmfmtmi,  trought  wn  actioo  of  treepnw,  (g)  Oibluy.  Ralph,  15  Law  J.,  N.S.»7>  ^^^^' 

and  the  Court  refused  to  Interfitfe.    But  Bxch.:  Mo&caH  v.  Loimom,  1  H.  dc  W. 

bad  the  platatiff  reoovered  in  replevin,  574. 

the  Court  mlcht  have  •tayed  prooeadlngi  (*)  Sutton  d.  Dm  v.  Ridgwa^,  5  B.  & 

InanactkmoftreBpaMforthesamecauae.  Ald.583. 

(Immb  V.  Nmtt^  1  Tidd,  579).  (<)  Doe  CroekeH  t.  Am.  I  H.  dc  W.  351, 

id)  Jmeph  ▼.  Biixtm»2  Dowl.  &  L.  835.  ante,  937. 

See  thettatute.  Vol.  1, 611.  U)  Doe  MvM x.  Roe,  8  Dowl. 444. 

(«)  Dtaw  V.  Jar*  6  Bhig.  51fft  2  Mna  (*)   Doe  Chadwiek  v.  Law,  2  W.  Bl. 

de  P.  448.  S.  C    And  aee  Codter  v.  Tohh  115a 

^fa<.7M.  5CW.502;  9DowL30S,&C  {f)  Doe  Oreenr.Paeker.  i  Dtmh  37^3 

( f)  Lomie  v.  K&rmode,  8  Taunt.  146}  S  C.  &  M.  457,  nom.  Doe  Martin  v.  Packer, 

Moorey  30,  S,  C«  S»  C« 


1206 

Part  v. 


Where  reco- 
verable in 
court  of  re* 
qucaU,  ice. 


Application, 
when  made. 


Inactions 
IntHigbt 
without  au- 
thority. 


By  wife. 


Staying  Proceedings, 

face  of  the  declaration  (m)  or  by  the  plaintiflF's  acknowledg- 
'  ment  (n^,  or  even  from  the  defendant's  affidavit,  if  not  denied 
by  the  piaintiff(o)y  that  the  sum  for  which  the  action  is  bronght 
is  really  less  than  408.,  the  Court  or  a  judge  will  stay  the  pro- 
ceedings, nnless  it  appear  that  the  debt  is  not  recoverable  in 
any  county  court,  court  of  requests,  or  other  inferior  court  (p). 
The  plaintiff  cannot  evade  this  by  suing  for  a  larger  colourable 
cause  of  action  (q).  But  the  Court  will  not  thus  stay  the  pro- 
ceedings in  an  action  of  trover  (r) ;  or,  perhaps,  in  any  other 
action  for  unliquidated  damages,  on  an  radavit  from  the  de- 
fendant that  the  cause  of  action  did  not  amount  to  40$. 

In  an  action  for  a  debt  of  any  amount  recoverable  in  a 
court  of  requests,  where  the  plaintiff  might,  after  verdict,  be 
deprived  of  the  costs,  the  Court  or  a  judge  will,  if  the  case  be 
clear,  stay  the  proceedings  on  payment  of  the  debt  without 
costs  («). 

The  application  should  be  made  as  soon  as  possible,  and  be- 
fore the  plaintiff  has  incurred  any  further  expense.  It  might, 
however,  it  seems,  be  made  any  time  before  trial  {t).  But  if 
the  suit  be  for  a  cause  of  action  within  the  conusance  of  the 
Court  of  Requests  of  the  district  or  place  where  the  parties  re- 
side, and  if  there  be  a  prohibitory  clause  in  the  statute,  by 
which  the  jurisdiction  of  the  inferior  court  is  created,  Tas  in  the 
Tower  Hamlets  Act),  the  application  should  be  maae  before 

?lea  pleaded ;  in  other  cases,  usually  before  issue  joined  (m). 
'he  nile,  if  obtained  in  court,  is  a  rule  nm,  unless,  perhapi, 
where  the  cause  of  action  appears  from  the  pleadings  to  oe 
under  40s. 

In  Actions  brought  without  Authority.'] — ^As  to  when  the  Court 
will  set  aside  or  stay  proceedings,  where  action  is  brought  or 
defended  by  an  attorney,  without  any  authority  for  so  doing, 
see  Fol.  1,  74. 

Where  an  attorney  brought  an  action  for  a  wife,  in  her  hus- 
band's name,  for  a  trespass  in  entering  her  house  and  taking 
her  goods,  (the  wife  livmg  apart  from  her  husband),  without 
authority  from  the  latter,  the  Court  refused  to  stay  the  proceed- 
ing although  the  husband  joined  the  defendants  in  the  appli- 
cation (y) ;  but  the  Court  would  order  the  proceedings  to  be 
stayed  untU  an  indemnity  against  costs,  to  the  satisfinction  of  one 
of  the  Masters,  was  given  to  the  husband  (e).  The  wife  of  a  luna- 
tic, who  has  no  committee,  has  a  sufficient  implied  authority 
to  sue  in  the  name  of  the  lunatic  for  debts  due  to  him  (a). 


(m)  OmMou  t.  Aryy,  3  Burr.  IMS. 

(H)  Kmimrdf.Jimm, AT, R. BBS.  And 
lee  JfMon  v.  OamMitf,  S  New  Rep.  Sit 
8imm  v.  Hctmm.  S  W.  BL  754:  SandaU  t. 
Demuit,  3  DowC  SM. 

(01  W0lH$»gtm  T.  Arttn,  6  T.  R.  64. 
But  see  OmMom  ▼.  Pany,  3  Burr.  IMtt 
jbtm.,9  Ld.  Raym.  1304:  fr«M  v.  THpte, 
9  H.  BL  99:  TiM  r.  Woodumrd,  6  T.  R. 

17*. 

_lp)  Bmm  ▼.  HUHonu,  1  D.  &  R.  309: 

fyw  ▼.  lVp»<g,  8  H.  Bl.  99:   Tvlib   v. 

(«)  Thampmm  ▼.  OiUt  6  DowL15ft. 
(r)  Jjom€   V.  Lmm,  8  Mooie,  990|   1 
Bing.  970,  S.  C 


(«)  Cmnn^rtk  y.  laweoek,  1 1I.&  R.S9i. 

Sm  awHfaff  V.  Bmtmett,  3  DowU  994. 

(0  See  Kmnard  ▼.  Jonet.  4  T.  K.  40Sb 

(«)  MS.,  M.  1814:  vtdtpom,  Ch.39. 

(#)  See  Ktmmvdr.  Jmm,  4  T.  R.  4M. 

(jr)  Chamh&n  ▼.  DotmUtm,  9  EaeC,  471. 

And  aee ▼.  Smith,  9  Chit.  Rep. 

399:  Autterr.  HoOntd,  16  Law  J.,  N.  &, 
999.  Q.B. 

(s)  Mvrgm  4  Wifb  r,  Thmmn,  2  DowL 
339|  9C.ftM.388,5.Cf  seeJlflrrteiMv. 
Ahmmd,  4  Dowl.  321 :  1  H.  ft  W.  519, 
&  C  And  see  V<^  1, 979,  as  to  a  piea  of 
lekaM  by  the  hu^Mad. 

(a)  Aoelr  t.  AM*.  7  DovL  St, 
1111. 
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Where  a  cettui  que  trust  brin^  an  action  in  the  name  of  hifl    chaf.  nc 
troBtee  (J>)y  or  in  the  case  of  loint-tenants  or  joint-contrac-  Bycertui — 
ton  (e),  or  joint-contractors  and  the  assignees  of  a  bankrupt  or  que  tnuc 
an  insolvent,  or  trustees,  assignees  of  a  bankrupt,  or  assignees  Byooeof 
of  an  insolvent  debtor,  or  executors  {d\  where  one  is  obliged  Jf^J^  '*'**°' 
to  use  the  other's  name  in  the  action,  the  Court  will  not  stay 
proceedings  upon  the  application  even  of  the  trustee,  &c.,  ex- 
cepting, perhaps,  temporarily,  until  such  trustee,  &c.,  be  in- 
denminea  against  the  costs.  In  these  cases,  a  dem^id  of  indem- 
nity ought  to  be  made  before  applying  to  the  Court;  otherwise, 
the  costs  of  the  application  will  not,  m  general,  be  given  («)• 
^  So,  if  an  assignee  of  a  debt  bring  an  action  for  it  in  the  aa-  ByauigiMtof 
signer's  name,  the  Court  would  not,  at  the  instance  of  the  latter,  ^^ 
stay  the  proceeding  excepting,  perhaps,  temporarily,  until  he 
be  mdemnified  against  the  costs  (/)• 

Where  a  plainti£P  had  been  delirious,  and,  on  apparently  re-  By  lunatie, 
ooveriuff,  he  brought  an  action  against  his  bankers  to  recover  ^^ 
money  belonging  to  him  in  their  hands,  the  Court  would  not 
oblige  him  to  give  an  indemnitj^  to  the  baoikers  on  payment  by 
them  to  him  of  the  sum  for  which  the  action  was  brought  {g). 

The  amount  and  sufficiency  of  the  indemnity  against  costs.  Amount,  frc 
when  ordered,  is  generally  left  to  the  Master,  and  if  so,  he  is  <»'*«*<>«»«»**y« 
the  sole  jud^  in  tne  matter,  and  the  Court  will  not  interfere 
with  his  decision  (A). 

Where  Action^  S^c.  against  good  FaithJ] — The  Court  has  an  in  acckm 
unlimited  power  over  its  own  process  (O:  therefore,  if  an  action  JStS*^*^'*^ 
be  brought  pending  a  reference,  which  it  has  been  agreed  shall 
operate  as  a  stay  of  proceedings,  or  otherwise  contrary  to  good 
£uth  {k)y  though  the  agreement  in  fraud  of  which  the  action  is 
brought  was  made  while  the  parties  were  not  under  the  author- 
ity of  the  Court  (/),  the  Court  or  a  judge  will  stay  the  pro- 
ceedings. So,  where  a  juror  has  been  withdrawn  by  the  plain- 
tiff, at  the  suggestion  of  the  judge,  on  the  understanding  that 
the  cause  was  to  be  put  an  end  to,  the  Court  will  not  allow  the 
plaintiff  afterwards  to  proceed  in  that  {m)y  or  in  a  second  ac- 
tion (n).  But  the  Court  will  not  interfere  unless  the  facts  of 
the  case  be  very  clear  (o).  The  application  to  stay  the  proceed- 


.  (»)  Sfitv  Y.  IWtf,  9  C.  &  J.  IS5t  8  Tyr.  (f)  Wmam*  ▼.  SnKA,  1  DowL  638.  S«e 

179|  1  Dowl.  306,  &  C:  Onhmrd  v.  Cmd-  antt,  1111. 

«Cbw.  6  Soott,  N.  R..  843:  and  mm  Auttar  {h)  See  Ordurd  t.  OoHUti$tg,  7  Scott, 

▼.  SbUttttd,  15  Law  J.,  N.  S..  SS9.  Q.  B.  N.  &.,  414. 

See  aa  to  tbe  striking  out  a  demise  in  an  U)  Cocker  v.  Tengtett,  7  M.  &  W.  MS; 

^aetment  In  name  of  trustee,  ante,  94a  9  DowL  306,  S.  C 

tel  Iffdtdmd  ▼.  Hughe*,  2  Oowl.SMt  (k)  Tidd,  9th  ed.,  399  {  S  Ld.  Raym. 

S  C.  4c  M.  318,  &  C*  &wm  V.  Robertt,  1  789.    See  MoteaH  v.  Lawmm,  1  H.  &  W. 

lid.  Raym.  380.  582:  Ctmoorth  ▼.  PSekM,  7  M.  &  W.  321, 

(tf)  Kmuy  V.  Muekhw,  10  Bing.  23;  3  per  Jbtnger,  C.  B.i  PhUpof  ▼.  Thompmtn, 

M.  ft  ScoCU  384;  2  Dowl.  735,  &  C.  2  DowL  A  L.  18;  where  an  action  was 

(tf)  See  as  to  the  demaod  requisite,  brought  upon  a  Judgment  signed  against 

where  a  d^hilamt  applies  for  security,  good   fUth,  and  the  procedeings  were 

HamtfqrT.  BMAMr.6lJOwL633L   In  Mor^  suyed. 

joM  T.  Thmmtu,  2  DowL  332,  where  no  de-  (1)  Codur  r.  Tfmpvsf ,  ubi  $unra, 

Buod  was  made  upon  the  applioatioo,  (m)  Uarrim  v.  TTkonMw,  2  M.  &  W.  32: 


the  costs  were  ordered  to  be  ooeU  In  the    JfoeeaM  ▼.  Lomon,  1  H.  5e  W.  572.    See 

VoL  1, 397. 


(/)  FIdk/brd  V.  BuHngtom,  4  DowL  463.       (m)  Oibb§  ▼.  Ralph,  15  Law  J..  N.  S.* 
And  see  Basttr  v.  Tmtar,  4  B.  &  Ad.  72:    7»  Exch. 


BHam  T.  Pmrott,  2  C.  &  M.  597*  (e)  Cocker  ▼.  Tempeot,  %M  aupr^. 

sd 
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Pabt  ▼. 


Id  penal  ae* 


Staying  Proceedings, 

ings  must  be  made  to  the  court  in  which  the  proceedings  are 
pending  (  p). 


era. 


In  Penal  Actions  hf  Common  Informers,'] — In  all  suits  bv  a 
n^^ufo^  common  informer,  within  stat.  21 «/.  1,  c.  4  (^),  commenced  in 
the  superior  courts,  the  proceedings  may  be  stayed  (r).  So,  if 
an  action  on  a  penal  statute  be  brought  when  the  proper  mode 
of  proceeding  is  by  information  and  conviction  before  a  justice 
of  peace,  the  Court  will  stay  the  proceedings  (#).  In  an  action 
on  Stat.  2  G.  2,  c.  24,  for  bribery  at  an  election,  the  Court  stayed 
the  proceedings,  because  the  plaintiff  had  been  guilty  of  a  wil- 
ful aelay  in  prosecuting  the  action  {t) ;  and  even  after  verdict, 
they  have  stayed  proceedings  upon  the  clause  of  discovery  (ti). 
But  in  a  qui  tarn  action  for  penalties,  the  Court  refused  to  stay 

Sroceedings,  upon  a  suggestion  by  affidavit  that  an  act  of  Par- 
ameut  was  likely  to  be  passed,  the  effect  of  which  would  be 
to  relieve  the  defendant  from  the  penalties  {x). 


Pending  cri- 
minal pro- 
ceeding!. 


Inactions 
pending  a 
tor,  &C. 


Pending  Criminal  Proceedings, '^ — The  Court  will  not  compel 
a  plaintiff  to  elect  between  an  action  and  an  indictment  for  the 
same  cause  {y).  In  an  action  commenced  before  the  \  S^  % 
Vict,  c.  110,  by  b^lable  process,  the  Court  refused  to  stay  jn'o- 
ceedings  until  after  the  trial  of  an  indictment  for  perjuiy 
founded  on  the  plaintiff's  affidavit  of  debt  (^r).  So,  in  an  ac- 
tion for  money  won  at  play,  the  Court  refused  to  stay  the 
proceedings  until  after  the  trial  of  an  indictment  agdnst  the 
parties  for  a  cheat  (a).  So,  after  verdict  and  judgment,  the 
Court  refused  to  stay  proceeding  until  after  the  trial  of  an  in- 
dictment for  perjury  then  pending  against  the  plaintiff's  wit- 
nesses (6).  but  where  the  plaintiff,  who  was  indicted  for 
felony,  brought  an  action  to  recover  money  he  had  deposited 
with  a  banker,  and  which  was  surmised  to  be  the  proauce  of 
the  felony,  the  Court  of  Common  Pleas  stayed  the  proceedings 
in  the  action  until  after  the  trial  of  the  indictment  ^c^.  In  an 
action  for  slander,  imputing  felony,  where  the  plaintiff^obtained 
a  verdict,  the  Court  refused  to  stay  judgment  or  execution, 
although  it  appeared  that  the  plaintiff  had  since  been  con- 
victed of  the  felony  imputed  to  him;  it  appearing,  also,  that  the 
defendant  was  examined  as  a  witness  against  him  {d). 

In  Actions  pending  Error y  8^c,'\ — It  b  entirely  in  the  discre- 
tion of  the  Court  to  stay  proceedings  pending  a  writ  of  error. 
Where  judgment  was  ootained  in  tne  Court  of  Exchequer  in 
an  action  on  a  foreign  judgment,  the  Court  refused  to  prevent 
the  plaintiff  from  charging  the  defendant  in  execution,  though 
it  was  sworn  that  an  app^  was  pending  in  the  foreign  court ; 
and  Parke,  B.,  said,  that  it  would  be  tune  enough  to  apply 


(p)  Cbdrsr  ▼.  Tempmt,  «N  ntpnu 

Iq)  SeeVol.1.2. 

\r)  See  SnOth  ▼.  Fotter,  1  Str.  415t 
WMt0  X,  Boot,  9  T.  R.  S74t  Leigh  t. 
Kmtt,3T.  R.363. 

(«)  36  0. 3, c.  104, a. aa  See44  0.3,c. 
98,  •.  10.  And  see  the  daaMa  in  Uie  Kx- 
clie  and  Custom*  acta. 

(t)  BtMt  ▼.  Whte,  8  T.  R.  5. 

(«)  auiiom  r.  BUhop,  A  Buir.  9887. 

(#)  Ormd  T.  Ridfar,  5  M.  &  0. 901:  6 


Scott,  N.  R.,  176. 8.  C, 

(y)  JoiMf  ▼.  GMr.  1 B.  fr  P.  101. 

(8)  Joknmm  ▼.  PTardte,  3  DowL  590L 
And  see  Rm  ▼.  Bottoti,  4  East,  079: 

(a)  /<n0fi.,  9  Salli.  049^ 

{b)  Wanok*  x,  Bnt08»  4  M.  A  Sd.  140. 
See  also  Lofft,  486:  R$m  ▼.  Trmtmm^  5 
B.  &  C.  761:  8  D.  fr  R.  800,  5.  C 

(c)  DuoMit  ▼.  Prmi*  4  Taunt.SiS. 

fd)  a^mom  V.  BUte,  9  C.,  M.,  St  R. 
416. 
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when  the  judgment  of  the  foreign  court  was  reversed  (e).    As    chap.  ix. 

to  staying  proceedings  in  an  acti<m  upon  a  judgment  pending 

error,  see  vol.  1,  481.  And  as  to  staying  proceedings  against 
bail  upon  their  recognisance,  pending  error,  in  the  action 
sgainst  the  principal,  see  VoL  1,  481.  And  as  to  postponing 
tnal  of  issues  in  met,  until  the  decision  of  a  court  of  error  is 
obtained  upon  a  judgment  pronounced  upon  issues  in  law,  on 
the  same  record,  9ee  patty  1280;  ante,  831. 

Pending  a  Rule  Niei,  S^e."] — As  to  this,  see  post.  Pi.  6,  cA.  1,  suytog  pro- 
Afl  to  staying  proceedings  pending  an  order  for  particularsL  see  "JSJ^j, 
post,  268.     u  the  plaintiff  suspect  that  the  defendant  is  about  SSTZS 
to  leave  the  country,  it  may  be  advisable  for  him  to  endeavour 
to  obtain  a  stipulation  introduced  into  any  rule  or  order  stay- 
ing proceedings  for  a  limited  time,  entitling  him  to  proceed, 
under  the  1^2  Vict,  c.  110,  (if  necessary),  to  arrest  the  de- 
fendant ;  as  it  has  been  decided,  that,  where  a  rule  or  order 
stays  proceedings  for  a  certain  time,  the  plaintiff  cannot  obtain 
an  order  to  arrest  the  defendant  under  the  above  statute,  until 
such  time  has  expired  (/).    See  as  to  staying  judgment  and 
execution  until  a  second  action  for  the  same  cause  is  deter- 
mined, ante.  Vol.  1,  530. 

In  Actions  by  Outlawi  and  Alien  Enemies.'] — The  Court  have  in  actioDi  by 
stayed  the  proceedings  after  judgment  recovered  and  affirmed  JJi^^JJi!**' 
on  a  writ  of  error,  on  the  defendant  bringing  the  debt  and  miei. 
costs  into  court,  the  plaintiff  having  been  outlawed  m  another 
action ;  for,  if  the  defendant  were  to  pay  the  money  to  the 
plaintiff,  he  might  be  paying  that  which  the  Crown  would  be 
entitled  to  have  paid  over  again  (g).    But  the  Court  have  re- 
fused to  stay  proceedings  upon  the  ground  that  the  plaintiffs, 
after  verdict,  nad  become  alien  enemies  (h). 


In  other  CaseSy  ^.]] — In  an  action  on  a  promissory  note,  the  iq  other 
Court  is  said  in  one  case  to  have  granted  a  rule  to  shew  cause  {^(*J[^^^ 
why  the  proceedings  should  not  be  stayed  upon  an  affidavit  tkm  woi  not 
that  the  note  had  heen  obtained  without  consideration ;  and  ^ 
that  fact   not  being  afterwards  contradicted  upon  shewing 
cause,  the  Court  is  said  to  have  made  the  rule  absolute  (t). 
But  that  case,  if  correctly  stated,  seems  a  first  step  to  the 
abrogation  of  trial  by  jury;  and  it  seems  clear  that  tne  Court 
will  not  stav  the  proceedings  in  an  action  merely  on  the 
ground  that  the  action  will  not  lie  {k).  Where  a  client  brought 
an  action  against  his  attorney  for  negligence,  and  recovered, 
the  jury  finding  that  the  attorney  was  ^ilt^  of  gross  n^li- 
Rence ;  the  attorney  then  brought  an  action  for  the  amount  of 
his  bill  of  costs  ;  the  Court  renised  to  stay  the  proceedings  in 
this  latter  action  (/).    Where  an  ejectment  was  brought  to 


(ff)  ABtm  it.Fumhat,  3  DowL  902{  1  BatM0l)»LffiMvUItv.PM/»ifW.SN.IL97. 

C,  M.,  &  R.  277.  S.  C.  (0  Tkld.  530. 

(/)  BaU  V.  atante^,  6  M.  fr  W.  306;  8  ik)  See  Sherwood  ▼.  Bemton,  4  Taunt. 

DovL  S44,  &  C  631:  SmiOk  ▼.  QtrtU,  9  DowL  SS3,  mntt, 

U)  GfMf  V.  BryoRf.  6  M.  &  Set  347.  1396. 

W  Vmbr^mm  ▼.  WUmH,  9  EMt,  901.  (i)  Smkh  t.  Boti,  9  DowL  69. 
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Part  t. 


Oniet-off 
of  mutual 
clainu. 


On  trantfer 
of  bill  of  ex- 
chance  pend- 
ing the  ac> 
tion. 


Where  there 
are  advene 
claims,  &c. 


Proceedings 
for  publica- 
tion by  order 
ofParlia- 
meni. 

Where  au- 
dltaquereU. 

Where  attor- 
ney uncer- 
tificated. 

What  a 
breach  of  a 
rule  staying 
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recorer  property  in  the  poasesBion  of  the  Crown,  the  Conrt,  at 
the  instance  of  the  Crown,  stayed  the  proceedings  (m). 

Where  a  prisoner,  in  execution  for  200/.,  sued  his  plaintiff 
for  11/.,  and  held  him  to  bail,  the  Court  of  Common  Pleas 
stayed  the  proceedings,  upon  the  latter  acknowledging  satis- 
faction to  the  extent  of  the  11/.,  and  6/.,  to  answer  costs  on  the 
judgment  for  200/.  which  he  had  obtained  against  the  for^ 
mer  (n).  So,  if  an  action  be  commenced  for  a  matter  which 
had  been  set  off  and  allowed  in  a  former  action  between  the 
same  parties,  the  Court,  it  seems,  would  stay  the  proceed- 
in«(o). 

Where  the  plaintiff,  in  an  action  on  a  bill  of  exchange,  de- 
posited the  bill  as  a  security  with  another  person  after  action 
brought,  giving  him  at  the  same  time  notice  of  the  action,  the 
Court  held,  that  this  was  no  ground  for  staying  proceedings ; 
but  intimated,  that,  if  the  person  with  whom  tne  bill  was  de- 
posited had  brought  a  second  action  upon  it,  they  would  in- 
terfere to  stay  that  action  (p^. 

As  to  staymg  proceedings  m  the  case  of  adverse  claims,  see 
the  next  Chapter.  Where  a  separate  commission  was  sued  out 
against  A.,  and  a  joint  commission  was  afterwards  sued  out 
against  him  and  B.,  and  the  assignees  under  the  first  commis- 
sion obtained  a  verdict  in  an  action  against  C,  the  Court,  at 
the  instance  of  the  defendant,  ordered  proceedings  to  be  stayed 
on  payment  of  the  amount  into  court,  to  abide  the  event  of  a 
petition  to  the  chancellor  to  supersede  the  first  commission  (^). 

As  to  staying  proceedings  against  persons  for  publication  of 
papers  printed  by  order  of  Parliament,  see  3  <j|f  4  Vict,  c,  9 ; 
and  Siockdale  v.  Hansardy  11  Ad.  &  E.  297. 

The  Court  will,  in  general,  stay  proceedings  on  motion  of  a 
party,  where  he  is  entitled  to  relief  upon  an  audilaquerela  (#). 

As  to  staying  the  proceedings  where  the  plaintiff^s  attorney 
is  uncertificated,  see  VoL  1,  56. 

Wh<U  a  Breach  of  a  Rule  staying  Proceedincs.'] — ^Any  pro- 
ceeding, even  a  motion  to  enlarge  another  rule  in  the  cause, 
is  a  breach  of  a  rule  staying  proceedings  (t).  So  is  taking  out 
a  rule  to  discontinue  {u);  or  obtaining  an  order  to  arrest  the 
defendant  under  the  1^2  Vict,  c,  110,  or  issuing  a  capias  on 
such  an  order  {x). 


(m)  Doe  Legh  ▼.  Am,  8  M.  &  W.  579. 
It  would  seem,  that  no  aflldavit  is  neces- 
sary in  summrt  of  such  an  applicatim, 
but  that  it  b  sufficient  If  it  is  maAetj 
the  Attorney-General  appearing  on  behalf 
of  the  Crown. 

(M)  Baaeoek  v.  Jeffrey,  1  Taunt.  4S8. 
And  see  Vol.  1,444. 

(o)  See  haingy.  ChaOumt  1  Camp.  258} 
and  Vol.  l,  aSB.  See  as  to  this  being 
a  good  defence  to  the  actkm  by  way  or 
estoppel,  Bcutmwt  v.Jjowm,  5  Bing.  N. 
C.  444|  mfs.  Vol.  1. 444 

U>)  MarOt  v.  NtweO,  1  Taunt.  109l  And 
i«  Cbfemdteff  V.  SUm,  9  Chit.  Rep.  637. 


iq)  Hokgkhtmm  ▼.  Trwvttv,  S  D.  &  R. 
409t  1  B.  &  C.  887,  &  C  See  Omni  ▼. 
BrifOfif*  6  M.  &  SeL  347.  where  a  stay 
of  proceedings  was  ordered  after  Judg* 
roent  lecoTered  on  bringhig  the  naooey 
into  court,  plaintiff  hmig  been  oat- 
lawed  in  another  action. 

(«)  Seeofite,  VoL  1. 474.  And  see  OMMker. 
Ipf^f  y.  Gibson,  6  ScoU,  N.  R..  077. 

it)  Wrattr.Prebbea,5DomL9eB. 

lu)  Murray  v.  Stfeer,  14  Law  J.,  N.  S., 
236,  C.  P. 

(«)  Batt  Y.  Sfonfay,  6  M.  &  W.  306  :  8 
OowL  344,  &  a 
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CHAPTER  X. 

INTERPLEADER. 

Sect.  1.  Relief  of  Persons  in  gener<U  against  adverse  ClaimSf 
1211  to  1219. 

2.  Relief  of  Sheriffs  and  other  Officers  against  adverse 
Claim,  1219  to  1230. 


Sect.  1. 

Relief  of  Persons  in  general  against  adverse  Claims. 

jStefttfe.]— The  \  8^  2  W.4,e.  58,  s.  1,  reciting,  that  "  it    ciuf.  x. 
often  happens  that  a  person  sued  at  law  for  the  recoTery  of  gi^  n^  ^ 
money  or  goods  wherein  he  has  no  interest,  and  which  are  also  w,A,e,m, 
claimed  of  him  by  some  third  party,  has  no  means  of  relieving  '*  '* 
himself  from  such  adverse  claims  but  by  a  suit  in  equity  against 
the  plaintiff  and  such  third  partjr,  usually  called  a  bill  of  in- 
terpleader, which  is  attended  with  expense  and  delay;"  for 
remedy  thereof  enacts,  "  that,  upon  application  made  by  or  on  £1^***"*  *° 
behalf  of  any  defendant  sued  in  any  of  hb  Majesty's  courts  of  2£|tSn  aoL- 
law  at  Westminster,  or  in  the  Court  of  Common  Pleas  of  the  *«n»>«jd«  in 
county  palatine  of  Lancaster,  or  in  the  Court  of  Pleas  of  the  ^^^^^aimt. 
county  palatine  of  Durham,  in  any  action  of  assumpsit,  debt, 
detinue,  or  trover,  such  application  being  made  after  declara- 
tion, and  before  plea,  by  affidavit  or  otherwise,  shewing  that 
such  defendant  does  not  claim  any  interest  in  the  subject-mat- 
ter of  the  suit,  but  that  the  right  thereto  is  claimed  or  supposed 
to  belonff  to  some  third  party  who  has  sued  or  is  expected  to 
Sue  for  the  same,  and  that  such  defendant  does  not  in  any  man- 
ner collude  with  such  third  party,  but  is  ready  to  bring  into 
court  or  to  pay  or  dispose  of  the  subpect-matter  of  the  action, 
in  such  manner  as  the  Court  or  any  judge  thereof  may  order  or 
direct,  it  shall  be  lawful  for  the  Court,  or  any  judge  thereof,  to 
make  rules  and  orders,  calling  upon  such  third  party  to  appear 
and  to  state  the  nature  and  particulars  of  his  claim,  and  main- 
tain or  relinqubh  hb  claim,  and,  upon  such  rule  or  order,  to 
hear  the  all^ations  as  well  of  such  third  party  as  of  the  plain- 
tiff, and  in  the  meantime  to  stay  the  proceedings  in  such  action, 
and  finally  to  order  such  third  party  to  make  himself  defend- 
ant in  the  same  or  some  other  action,  or  to  proceed  to  trial  on 
one  or  more  feigned  issue  or  issues,  and  also  to  direct  which  of 
the  parties  shdS  be  plaintiff  or  defendant  on  such  trial,  or  with 
the  consent  of  the  plaintiff  and  such  third  party,  their  counsel 
or  attomies,  to  dispose  of  the  merits  of  their  claims,  and  deter^ 
mine  the  same  in  a  summary  manner,  and  to  make  such  other 
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ruUs  and  orden  therein,  as  to  costs  and  allotksr  matUrSf  as  may 
appear  to  be  just  and  reasonable." 

By  sect.  2,  **  the  judgment  in  any  such  action  or  issue  aa 
may  be  directed  by  the  Court  or  judge,  and  the  decision  of  the 
Court  or  judge  in  a  summary  manner,  shall  be  final  and  con- 
clusive against  the  parties,  and  all  persons  claiming  by,  from, 
or  under  them." 

By  sect.  3,  **  if  such  third  partly  shall  not  appear  upon  such 
rule  or  order  to  maintain  or  relinquish  his  claim,  bem^  duly 
served  therewith,  or  shall  neglect  or  refuse  to  compfy  wUh  any 
rule  or  order  to  be  made  after  appearance,  it  shall  be  lawful 
for  the  Court  or  judge  to  declare  such  third  party,  and  all 
persons  claiming  by,  m>m,  or  under  him,  to  he  for  ever  barred 
from  prosecuting  his  claim  aaainst  the  original  defendant^  hia 
executors  or  administrators,  ^saving,  nevertheless,  the  right  or 
claim  of  such  third  party  against  ihe  plaintiff  )y  and  thereupton 
to  make  such  order  between  such  defendant  and  the  plaintiff, 
as  to  costs  and  other  matters,  as  may  appear  just  and  reason- 
able." 

By  sect.  ^  ^'no  order  shall  be  made  in  pursuance  of  this  act 
by  a  single  judge  of  the  Court  of  Pleas  ot  the  said  county  pa- 
latine of  Durham,  who  shall  not  also  be  a  judge  of  one  of  the 
said  courts  at  Westminster ;  and  that  every  order  to  be  made  in 
pursuance  of  this  abt  by  a  single  judge^  not  sitting  in  open 
court,  shall  be  liable  to  be  rescinded  or  altered  by  the  Courts  in 
like  manner  as  other  orders  made  by  a  single  judge." 

By  sect.  5,  **  if,  upon  application  to  a  judge  in  the  first  in- 
stance, or  in  any  later  stage  of  the  proceedings,  he  shall  think 
the  matter  more  fit  for  the  decision  of  the  Courts  it  shall  be 
lawful  for  him  to  refer  the  matter  to  the  Court;  and  thereupon 
the  Court  shall  and  may  hear  and  dispose  of  the  same  in  the 
same  manner  as  if  the  proceeding  had  originally  commenced  by 
rule  of  court,  instead  of  the  order  of  a  judge." 

By  sect.  7,  "  all  rules,  orders,  matters,  and  decbions  to  be 
made  and  done  in  pursuance  of  thb  act,  (except  only  the  affi- 
davits to  be  filed),  may,  together  with  the  declaration  in  the 
cause,  (if  any),  be  entered  ofrecordy  with  a  note  in  the  margin 
expressing  tne  true  date  (a)  of  such  entry,  to  the  end  that  the 
same  may  be  evidence  in  future  times,  if  required,  and  to  se- 
cure and  enforce  the  payment  of  costs  directed  by  any  such  rule 
or  order ;  and  every  such  rule  or  order  so  entered  shall  have  the 
force  and  effect  of  a  judgment^  (except  only  as  to  becoming  a 
charge  on  any  lands,  tenements,  or  hereditaments)  (6),  and  in 
case  any  costs  shall  not  be  paid  within  fifteen  days  after  notice 
of  the  taxation  and  amount  thereof  given  to  the  party  ordered 
to  pay  the  same,  his  agent  or  attorney,  execution  mc^  issue  for 
the  same  by  fieri  facias  or  capias  ad  satisfaciendum^  adapted  to 
the  case,  together  with  the  costs  of  such  entry,  and  of  the  exe- 
cution, if  hy  fieri  facias  (c) ;  and  such  writ  and  writs  may  bear 
teste  on  the  day  of  issuing  ^  same^  whether  in  term  or  vaca- 
tion (d) ;  and  the  sheriff  or  other  officer  executing  any  such  writ 


(a)  See  LomUrA  v.  BorrtogCoM,  4  DowU 
196:  SBing.  N.C.  140,5.  C 


(e)  See  ttaLlft  SViet.  cllO,  a.  18: 
msM ,  m  w.».. .. .  ^.  .^,  ^.  v«  poie,  1918,  and  Pt.  6,  ch.  1. 

(6)  SOTtbte,  it  would  be  a  charge  ihiee  1       (d)  See  alw  atat.  3  a  4  W.  4,   c.  07, 
A  9  Vict  c.  110,  t.  18.    See  forf,  PL  0,    i^S. 
di.  1. 
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flfaall  be  entitled  to  the  same  feee^  and  no  more,  as  upon  any    Ciia».«. 
similar  writ  grounded  upon  a  judgment  of  the  Court.' 

IVhat  Actions  and  Cases  within  the  Act,"] — This  act  is  confined  Towj»t«c- 
to  the  actions  therein  mentioned,  viz,  of  assumpsit^  debt,  detinue,  ||S^,  ^  '^ 
and  trover ;  and,  therefore,  where  the  declaration  contained  a 
count  in  case  as  well  as  trover,  the  Court  would  not  interfere  (e). 

Where  actions  were  commenced  against  an  acceptor  of  a  oill  Cams  within 
by  two  parties,  each  of  whom  claimea  to  be  the  lawful  owner  of 
it,  the  case  was  held  within  the  act,  and  an  issue  was  ordered 
between  the  two  plaintiifs,  to  try  whether  one  of  them  was  law- 
fully entitled  to  recover  on  the  bill  (/).  And  where  the  assig- 
nee of  a  bankrupt  factor  sued  for  goods  sold  by  the  bankrupt 
to  defendant,  and  a  third  party  claimed  the  proceeds,  as  having 
been  the  consignor  of  the  goods,  it  was  held,  that  the  defendant 
was  entitled  to  the  benefit  of  an  interpleader  rule  (p).  In  a 
joint  action  of  trover  against  two  defendants,  one  of  them  who 
claims  no  title  to  the  goods  is  entitled  to  the  benefit  of  the 
act  (A).  And  where  goods  consigned  to  A.,  and  warehoused  at 
the  London  Docks,  were  claimed  by  B.;  and  the  Dock  Company 
having  required  an  indemnity  of  A.,  the  original  consignee,  ben 
fore  deliveriiiff  them  to  him,  A.  refused,  and  brought  an  action 
of  trover,  with  counts  for  special  damage  for  the  detention :  on 
motion  by  the  company  for  relief,  under  the  Interpleader  Act, 
B.  not  appearing  upon  due  notice,  the  Court  held  that  the 
daim  of  B.  against  the  company  was  barred,  but  that  A.  ought 
not,  by  reason  of  that  act,  to  be  precluded  from  recovering  for 
his  special  damage,  if  any  (t ).  But  the  act  does  not  apply  cnei  not 
where  the  defendant  claims  any  interest  in  the  subject-matter  ***"*  *^ 
of  the  suit :  nor  does  it  apply  to  adverse  claims  set  up  in  respect 
of  a  sum  of  money  due  upon  an  express  contract  between  the 
parties,  as  a  contract  for  work  and  labour  (j*),  or  the  like  (k). 
And  where  the  plaintiff  had  obtained  a  quantity  of  tea  bond 
fide  from  a  party  who  had  no  right  to  dispose  of  it,  sold  it  to 
the  defendant,  and  the  owner  of  the  tea  claimed  it  firom  the  de- 
fendant, and  brought  trover  against  him ;  it  was  held,  the  de- 
fendant was  not  entitled  to  relief  under  the  act  (/).  Nor  is  a 
contested  claim  to  reward  advertised  for  the  apprehension  of  a 
felon  within  the  act  (m).  Where  a  party  gave  a  promissory 
note  for  money  due  by  nim,  which  note  was  deposited  with  a 
third  person,  as  trustee  for  the  creditor,  and  an  action  was 
brought  upon  it  b^  the  trustee,  relief  was  refused,  though  an 
action  by  the  creditor  was  anticipated  (n).  So,  it  was  refused 
when  an  action  had  been  brought  against  the  holder  of  a  stake 
deposited  with  him,  to  abide  Uie  event  of  an  illegal  race  (o). 

{«)  Lawrence  ▼.  Mathewe,  5  Dowl.  149}  MyL  at  Cr.  1. 

9  H.  at  W.  188,  &  C.    Suchaoomit.  if  In-  {J)  Turner  y.The  Matter  arid  Oinaratiim 

artad  morely  to  evade  the  act,  would  not  of  Kendal,  2  DowL  &  L.  197;  13  M.  4c  W. 

doto.  171,  S.C. 

(/)  negan  ▼.  SeHe,  9  DowL  103.  \k)  Jamee  ▼.  PHtehard,  7  M.  &  W.  216t 

(f)  Jehneen  ir.  Shmo,  12  Law  J.,  N.  S..  B  Dowl.  890,  S.  C 

112,  C  P.   And  Me  Creatn  v.  Lekmd,  6  (f)  aiOMV  v.  Sidney,  lA  Law  J.,  N.  S., 


Jut.  733,  a  ease  ofdepoiit  with  bankcn  :  72,  Exch. 

and  Ffxmt  t.  H«ttwaod,  2  DowL,  N.  S.,  801 ;  im)  Grant  ▼.  IWy,  4  DowL  135:  OMt  v. 

U  Uw  J^  N.  S.,  242.  Bxch..  S.  C.  Lee,  1  Hodget,  904. 

<A)  Gtadelone  ▼.  White,  I  Hodges,  386.  in)  Neurten  v.  Mcedy,  7  Dowl.  582. 

({)  LKoa«  ▼.  London  Dock  Cen^any,  4  B.  _(o)  Jpplegarm  ▼.  Cottey,  2  DowL,  N.  S.» 
•  Ad.  378:  see  CWmuMy  v.  Thornton,  2 
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So,  it  will,  in  general,  he  refused,  if  the  defendant  has,  hy  hia 
own  act  ^ven  any  of  the  other  parties  a  personal  right  against 
himself,  independently  of  the  actual  property  in  dispute  (p). 
The  act  applies  only  to  claims  to  property  in  its  nature  distinct 
and  taneible,  and  not  to  actions  tor  unliquidated  damages  (o). 
Trover  for  title-deeds  is  not  within  it  (r).  It  seems  doubttol 
whether  the  Court  will  grant  relief  under  the  act,  against  a 
mere  equitable  claim  (#).  A  party  may  applv  for  relief  under 
the  act,  although  he  claims  a  lien  on  the  goods  against  all  par- 
ties (t)y  if  he  consent  to  relinquish  the  lien,  out  where  a 
wharfinger,  against  whom  an  action  of  trover  was  brought,  and 
who  retained  possession  of  the  goods,  the  subject  of  the  action, 
under  a  claim  of  lien,  applied  to  the  Court  that  a  third  party, 
who  claimed  in  opposition  to  the  plaintiff,  should  be  made  d(e- 
fendant  in  his  stc«d,  and  pay  off  nis  lien ;  the  Court  thought 
the  case  not  within  the  act,  the  defendant  himself  setting  up  a 
claim  ^fi).  A  defendant  who  is  sued  for  the  recovery  of  pro- 
perty m  his  possession,  in  which  he  has  no  interest,  but  which 
IS  claimed  by  a  third  person,  cannot  apply  to  be  relieved  under 
the  act,  if  he  has  taken  an  indemnity  nrom  the  claimant;  for  he 
has  thereby  identified  himself  with  the  claimant  M,  and  the 
act  expressly  excludes  defendants  who  collude  witn  the  third 
party.  So,  if  a  defendant  officiously  interposes  in  the  affiurs  of 
anotner,  and  so  has  placed  himself  in  a  difficulty  between  ad- 
verse claims,  the  Court  will,  in  its  discretion,  generally  refuse 
to  relieve  him  (x).  It  would  seem,  that  a  foreigner  residim; 
abroad  cannot  oe  compelled  to  come  in  under  the  act(j').  U 
does  not  extend  to  cases  in  which  the  Crown  b  a  party  (z). 

An  action  must  be  brought  before  the  Court  wul  interfere : 
a  mere  threat  of  one  is  not  sufficient  (a).  Where  the  defend- 
ant obtained  an  interpleader  rule,  upon  the  susgestion  that 
a  third  party  claimed  the  amount  in  his  hsnds  for  which  he 
was  sued,  and  it  afterwards  appeared  that  the  defendant  had 
no  just  expectation  that  he  should  be  sued  by  the  third  party, 
the  Court  discharged  the  rule,  with  costs  (b). 

The  statute  does  not  take  away  the  party's  remedy  by  bill 
of  interpleader  in  equity ;  but  if  he  has  proceeded  in  equity, 
the  common-law  courts  will  not,  in  general,  interfere  (c). 

The  AppUeaHon  and  subsequmt  ProeeedinffiJ] — The  appli- 
cation, as  will  be  seen  from  the  terms  of  the  act,  must  be  made 
after  declaration  in  the  action,  and  before  plea.  It  may,  in 
general,  be  made  after  an  order  obtained  for  time  to  plead  (J). 
The  application  may  be  made  to  the  Court,  or  a  judge  at 


( p)  ArtaHn  ▼.  OsmpMf.  19  M.  &  W. 
977;  1  Dowl.  dt  L.  907.  S.  C.;  Ctawtha^  ▼. 
Thornton^  9  Myl.  dc  K.  1:  et  per  AUermtn^ 
B.,  **  In  Interpleadlug  matters,  we  follow 
the  rule  of  equity.** 

^q)  PTolffr  ▼.  Nk*o(MM,  6  DowL  517* 

(r)  SMdMv.  PTAealar.l  Oale,  163. 

(«)  Firott  ▼.  Hcyiraotf,  19  Law  J.,  N.S.« 
»  OrtMm  ▼.  Lti/itmtl,  6  Jur.,  Q.  B., 
733 :  pott,  1291. 

it)  Cottar  V.  Ban*  ^f  Ehgkutd,  9  DowL 
798  :  3  Moo.  6t  Soott.  180.  S.  C 

(«)  mnHack  V.  Smith,  9  Bing.  84 ;  9 
Moo.  8c  Scott,  131»  S.  C. 

(r)  3^M*«rv.Jf0rrte,  lDowL830;IC 


949: 


n  M>  73.  8-  C» 

U)  AfllB«ary.StMM,9Btalg.8t|  SMoo. 
ft  Soott.  184,  8.  a 

(r)  PmlortmY,C8mtMt,tumrm. 

(s)  OmMt  v.  Mamghmm,  1  O.  ^  L.  74S| 
7Soott,N.  R.,401.  &C. 

(a)  Purkary,  IMmm,  t  DowU 389. 

(6)  Hanitmr,  P9gne»  9  HodM.  107. 

(c)  Strngem  V.  Oawrfg,  1  DowL  008: 
Arratm*  ▼.  Ua^,  1  Bing.  N.  C.  790 ;  1 
Soott,  609,  S.C. 

{d)  Otifnm  V.  J^mn,  cor.  Otwuieg,  J., 
at  chonben,  19th  November,  1849,  after 
cuuflm  lug  with  the  other  judgei. 
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chambers.    If  made  to  the  Court,  it  should  be  the  court  in    chap.  x. 
which  the  action  against  the  applicant  is  pending.    If  two 
actions  be  brought  against  him  in  different  courts,  an  applica- 
tion must  be  made  to  each  court  (0).    A  rule  which  called  on  Fonnof  rule 
the  parties  to  appear  before  the  court,  in  order  that  it  might  °^ 
exercise  its  jurisdiction  in  the  adjustment  of  their  claims,  was 
held  sufficient  (/).    If  it  be  intended  that  the  rule  met  shall  star  or  pro. 
be  drawn  up  as  a  stay  of  proceedings,  and  the  case  be  in  the  <»Min8*- 
Exchequer  or  Common  Pleas,  a  previous  notice  of  the  motion 
must  be  given  to  the  opposite  parties  (ff);  but  such  notice  is 
not  neceaearv  in  the  Queen's  Bench.    The  application  should  AffltUvit. 
be  supported  by  an  affidavit  by  the  defendant,  or  some  other 
party,  dewing  that  he  does  not  claim  any  interest  in  the  sub- 
ject-matter  of  the  action,  but  that  the  right  thereto  is  claimed, 
or  supposed  to  belong  to  a  third  party,  &c.,  as  required  by  the 
statute,  (atUe^  1211;  (A).    If  the  application  be  made  to  a 
judffe  at  chambers,  this  affidavit  is  not  always  required.  The 
affidavit  should  shew  that  the  plaintiff  has  <leclared,  and  that 
defendant  has  not  pleaded,  but  the  obiection  may  be  waived, 
or  the  affidavit  amended  (t).    If  the  claimant  does  not  appear  The  h«niig. 
to  shew  cause  against  the  rule  or  summons,  and  the  same  has 
been  dul^  servea  upon  him;  or,  if  he  appears,  and  does  not  per- 
sist in  his  claim,  a  rule  or  order  (k)  wiU  be  made  against  nim 
under  the  Srd  section  of  the  act,  barring  him  from  prosecuting 
his  claim  against  the  defendant ;  and  the  subject-matter  of  the 
dispute  will  be  ordered  to  be  delivered  up  to  the  plaintiff,  and 
SQcn  other  order  will  be  made  between  the  plaintiff  and  the 
defendant,  as  to  costs  and  other  matters,  as  may  appear  just  and 
reasonable.    If  the  claimant  appears,  and  persists  m  his  claim, 
a  rule  or  order  ^/)  will  be  made,  that  he  be  made  defendant  in 
the  action  pendmg,  instead  of  the  original  defendant,  or  that  an 
israe  be  tried  between  the  plaintiff  and  the  claimant  to  decide 
the  right;  and  that,  in  the  meantime,  the  subject-matter  in 
dispute  be  deposited  in  some  safe  custody,  usually  in  court. 
As  to  costs,  see  infra.    With  the  consent  of  the  pmintiff  and 
the  claimant,  their  counsel  or  attomies,  the  Court  or  judge 
may  dispose  of  the  merits  of  the  claim,  and  determine  the 
same  in  a  summary  manner.    If  the  application  be  to  a  judge  Reteenotto 
at  chambers,  he  may  refer  it  to  the  Court.    The  order  of  a  ^^i^^i 
jadge  may  be  rescinded  or  altered  by  the  Court,  or  he  himself  guying  o&S. 
may  afterwards  rescind  or  vary  it,  if  he  thinks  fit.    Where  a 
judge  made  an  order,  by  consent  of  all  parties,  to  refer  the 
cause,  on  certain  terms,  to  a  barrister,  instead  of  an  issue  being 
directed,  the  Court  refused  to  grant  a  rule  nisi  for  varying  the 
order,  by  introducing  a  fresh  term  into  the  reference,  in  con- 
sequence of  information  which  one  of  the  parties  (an  admini- 
stratrix) had  obtained  since  the  hearing  at  chambers  (m).    If  Where  (!•- 
part  of  a  sum  claimed  by  the  parties  has  been  paid  to  one  of  ^^J^JJ 
them  before  an  adverse  claim  made,  the  adverse  claimant  has  ooeofievena 
a  right  to  have  the  whole  sum  he  claims  paid  into  court,  on  «*»*»"<^ 


(e)  AOm  ▼.  Omy,  3  DowL  143.  (I)  Fmt  v.  HmMod.  8  DowL.  N.  S., 

{/^  n-ott  ▼.  Heifwood,  l^fim.    See  fonn  801  ;  12  Lew  J.,  N.  S.,  94a,  Exch.,  5.  C. 

of  rule.  Chit  Formi,  AJl.  (k)  See  form  uT  rule.  Chit.  Fomw,  fl73. 

S)  SeeSmiM  v.  ITAceCnr, 3  DowL  431 .  It)  See  form.  Chit.  Forms,  ATI,  ATS. 

}  See  form.  Chit  Forme,  570^  (m)  Drake  y.  Brown,  iyL,^R.9J0, 
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Pabt  t. 


the  holder's  applying  for  relief  under  the  act  (m).    Where  an 

Adding  or  interpleader  nue  was  obtained,  and  afterwards  a  claim  was 
subtdtuUng  ft  made  by  a  curator,  appointed  by  the  Scotch  law,  to  the  pro- 
cUimanL  perty  of  a  deceased  person,  the  Court  enlarged  the  rule  to  ena- 
ole  the  defendant  to  make  such  claimant  a  party  thereto  (i»). 
If  the  plaintiff  does  not  proceed  to  the  trial  ot  the  feigned  issue, 
the  Court  will  not  permit  another  person's  name  to  be  substi- 
tuted, without  making  the  plaintiff  originally  appointed  a 
party  to  the  rule  (o). 


Feigned 
issue,  dec, 
ftnd  proceed- 
ii^  ftfter  the 
Older* 


Future 
elftima. 


Taking 
money  out 
of  court,  ftc. 


CosU  in  ordi- 
nary 


Feigned  Issuer  d^cJ] — If  a  feigned  issue  be  directed  to  be 
tried  between  the  parties,  the  plaintiff  should  frame  it,  and 
proceed  to  the  trial  of  it,  as  directed  in  Vol,  1,  807.  It  may 
be  added,  that  the  8  <Sf  9  Vict.  c.  109,  s,  19,  as  to  wagers,  b  an 
enabling,  and  not  a  compulsory  enactment ;  and,  therefore,  the 
feigned  issue  may  still  be  stated  in  the  form  of  a  wager  between 
the  plaintiff  and  the  defendant  (/>).  The  plaintiff  must  deliver 
the  feigned  issue  within  the  time  limitea  by  the  order ;  or  if 
no  time  be  limited,  and  he  neglect  to  deliver  it  in  a  reasonable 
time,  an  order  may  be  obtained,  or  the  order  amended,  limit- 
ing the  time  for  its  delivery.  If  not  delivered  bv  the  plain- 
tiff in  the  time  limited,  a  rule  (q)  or  order  may  be  obtained 
for  delivering  over  to  the  claimant  the  subject-matter  in  dis- 
pute, with  costs.  See  further  as  to  the  proceedings  in  a  feigned 
issue.  Vol,  1,  808.  Another  claimant  cannot  be  substituted  as 
a  plaintiff  in  the  feigned  issue  without  making  him  a  party 
to  the  interpleader  order  (r).  Until  the  judgment  in  the  ac- 
tion, or  feigned  issue,  is  obtained,  neither  of  the  parties  is,  in 
general,  secure  against  future  claims  by  the  other  for  the  same 
matter.  Where  a  feigned  issue  has  been  tried,  judgment  most 
be  actually  signed  bemre  the  successful  party  will  be  allowed 
to  take  the  deposited  money  or  property  out  of  court  («)•  And 
it  seems  the  judgment  must  be  entered  in  the  manner  pointed 
out  by  the  7th  section  (t),  and  according  to  its  true  date  («). 
Where  an  issue  was  directed,  and  after  verdict,  but  before  judg- 
ment, the  party  who  was  defendant  in  the  issue  died,  the  Court 
refused  to  allow  the  judgment  to  be  entered,  as  of  a  time  before 
the  death ;  they  said  the  7th  section  of  the  act  precluded  them 
from  so  doing  ^u).  The  implication  to  take  out  the  mone^ 
must  be  made  m  the  original  action  (9).  The  rule  for  this 
purpose  is  nisi  only,  in  the  first  instance  (x).  Where  a  judge's 
order  has  been  obtained,  ordering  the  payment  of  a  sum  of 
money  out  of  court  to  a  person  claiming  under  an  interpleader 
rule,  the  Court  will  not  refuse  to  enforce  the  order,  though  a 
suit  of  a  creditor  against  the  claimant  is  pending  in  Chancery; 
for  the  right  of  the  receiver  cannot  be  recognised  where  no  in- 
junction has  been  served  upon  the  officers  of  the  court  (y). 

Coets,] — If  the  party  making  the  application  acts  bon&flde^ 


(m)  AUm  V.  C^lb^,  3  Dowl.  143. 

(n)  Walktr  ▼.  Kerr,  IS  Law  J.,  N.  S.. 
S04,  Exdu  And  tee  Kirk  v.  Qarlf,  4 
Dowl.  363. 

(o)  L^dal  ▼.  BIMie,  b  DowL  844. 

(0)  Luard  t.  Bvtcher,  U  Law  J.,  N.  S.« 
C.  P..  1H7,  S.  C. 

iq)  A  rule  nisi  only  in  flnt  inatanoe. 
{Stanley  v.  Perry,  1  H.  Ac  W.  6fl9). 

(r)  LydkU  ▼.  BMte,  5  DowL  844. 


(«)  Cooper  V.  Levi  Smdtimg  Omtpany,  1 
DowL  788;  9  M.  &  S.  7U.  810;  S  Blnf. 
634, 8.  C 

(0  See  Dtdtenem  v.  Bgre,  7  Dowl.  781. 

<M)  Umberik  ▼.  Berringtim^A  DowL  198. 

{V)  Levi  V.  Ceyle.  8  DowL,  N.  S.,  988 : 
PaHeMteT.  P•9meU,^  Scott,  N.  R.,834. 

{»)  Stmttey  v.  Perry,  1  H.  &  W.  6691 

(y)  Smith  V.  Ott^,  9  DowL,  N.  S..  4flL 
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he  wUl,  in  the  first  instance,  be  allowed  his  costs  of  the  appli-  csap.  x. 
cation  out  of  the  fund  or  proceeds  of  the  goods  in  dispute,  and 
the  party  ultimately  unsuccessful  will  have  to  repay  them  (;;). 
And  it  seems  that  the  foilure  to  proceed  of  the  party  in  the 
wrong,  does  not  affect  the  right  of  the  applicant  to  receire  his 
costs  out  of  the  fund,  and  the  successful  party  will  be  left  to 
his  remedy  by  action  for  the  deduction,  even  tnough  the  party 
in  the  wrong  be  insolvent  (a).  Where  actions  had  been 
brought  on  a  bill  of  exchange  hj  J.  and  R.,  each  of  whom 
claimed  to  be  the  lawful  owner  of  it,  against  the  acceptor,  and 
the  Court  had  directed  an  issue  to  try  whether  R.  was  lawfully 
entitled  to  recover  on  the  bill,  the  costs  of  the  issue  to  abide 
the  order  of  the  Court,  and  the  issue  was  found  against  R. :  it 
was  held,  that  J.  was  entitled  to  have  the  amount  of  the  bill 
^ which  had  been  paid  into  court)  untouched,  the  costs  of  the 
issue,  of  his  action  on  the  bill  of  exchange,  and  of  the  ap- 
plication to  the  Court  for  the  costs,  such  costs  to  be  paid  to 
aim  by  R. ;  and  that  the  acceptor,  as  he  had  refused  an 
indemnity  offered  to  him  by  J.,  was  only  entitled  to  his  costs 
in  the  action  brought  by  R.,  to  be  paid  by  him  (b).  Where 
the  applicant  was  offered  an  indemnity,  and  refused  it,  the 
Court  would  not  allow  him  his  costs  (c).  If  the  claimant 
does  not  appear  on  the  interpleader  rule  or  summons,  he  can- 
not be  ordered  to  pay  the  costs  of  the  application  (d).  Nor  will 
the  Court,  in  such  a  case,  order  such  costs  to  be  paid  out  of 
the  fund  in  dispute  (0).  Where  the  claimant  ^d  not  ap- 
pear to  maintain  his  claim,  the  Court  ordered  that  the  plain- 
tiff and  defendant  respectively  should  each  bear  his  own 
costs  of  the  rule,  and  that  the  proceedings  in  the  action  should 
be  stayed  on  payment  by  the  defendant  of  the  debt  and 
costs  (/).  Where  it  is  decided  that  the  plaintiff  is  entitled 
only  to  a  part  of  the  subject-matter  in  dispute,  it  will  in  gene- 
ral be  ordered  that  each  party  shall  pay  his  own  costs  of  tha 
cause  and  issue,  and  all  applications  and  proceedings  con- 
nected with  the  cause  or  issue  (g).  The  successful  party  is 
entitled  to  his  costs  of  applying  to  take  the  money  out  of 
court,  or  to  sell  the  property  in  dispute,  or  to  have  it  delivered 
to  him  by  the  stakeholder,  though  he  has  not  previously  ap- 
plied to  the  opposite  party  (A).  And  in  general  the  success- 
ful party  is  entitled  to  the  costs  of  all  the  steps  taken  in  the 
cause  or  issue,  and  incidental  to  it  (t).    In  general,  no  costs 


(8)  Parikm'  v.  Umutt^  S   Dowl.   fi09:  Ijgmbert  ▼.  Qmper,  M^ra.   It  Mems  nott 

Cotter  V.  BtmktfBuflandt  8  Dowl.  7S8:  3  ice  Mwdoek  ▼.  I\i;yfor,  it\fra:   Jonn  ▼. 

Moo  &  Sc.  180,  S.  C :  Drier  v.  Madeintotih,  LeuH»,  ntpra, 

5  Dowl.  730t  3  Moow  ft  Scott,  174.  8.  C  :  {•)  Lambert  v.  Cbopcr.  A  Dowl.  547:  Afur- 
Agar  V.  filqg*Mvi,  1  T.  ft  G.  IGU :  Reerm  dock  t.  TMor,  8  Scott,  604;  6  Bing.,  N. 
▼.  Barraud,  7  Scott,  281.  C,  293,  S.  C 

(«)  PUehtr*  r.Bdiu^t  4  Bfng.  N.  C.  781 ;  (/)  Munhdt  v.  Ta^hr,  mtpm. 

6  Scott,  562,  S.  C.  jg)  Kerr  or  Carr  v.  Edward*,  8  Scott» 
(bf  Jonee  v.  Regan.  9  Dowt  580.  337}  8  Dowl .  89,  8.  C. :  LmvU  v,  Homng, 
(c)  GiaiMwie  V.  White,  1  Hodgcf,  386.  3  Scott,  N.  R.,  191;  9  Dowl.  fi58,  S.  C: 

And  att  JeneB  ▼.  Regan,  9  DowL  580.  but  Staler  ▼.  BedweU,  2  P  &  D.  309;  10  Ad. 

dt)  Jensar.  Lewia,  8  M.  ft  W.  864  (  9  A  E.  145,  &  C.  ftcaw  decided  by  the  Court 

DowU  S58,  5.  C. :  Ijtnitert  v.  Ow/er,  5  of  Q.B.oiithe6thaectknioftlieBCt,ieemt 

Dowl.547;  Orafl0broo%v.  PtOiJhrd,  10  M.  oppoeed  to  this. 

^  W.879:  8  DowL.  N.  S.,  249;  12  Law  (A)  MereiHh  ▼.   Rogert,  7  Dowl.   508: 

J.,  N.  S.,  171,  Excn.,  &  C.  where  It  was  Bamet  v.  Bonk  tf  England,  7  DowL  319. 

JMHd  that  an  appearance  merely  to  object  And  see  Reewee  v.  Barramd,  7  Scott,  881: 

to  the  irresulwtty  of  the  proceedings  does  Cussf  v.  ParierUe,  7  M .  ft  Gr.  587. 

noCsnUcct  aparty  to  cosu.  Qm^re,  whe-  (i)  See  Qua  v.  Pariente,  7  M.  ^  Or. 

thcr  a  ItMh  appHcatSon  could  be  made  to  587:  MtMU»  ▼.  8mark,  3  M.  ft  Or.  67;  6 

the  Coon  to  order  the  claimant  to  pay  Scott,  N.  R.,  357,  &  C 
tnch  Gusts:  see  per   WtlHanu,  J.,   in 
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paet  t.     in  matters  arising  out  of  interpleader  motions  are  allowed  untU 
the  termination  of  the  proceedings  (j). 
Security  for        "phe  claimant  who  is  made  a  defendant  under  an  inter- 


oosts. 


Coctt  of  in- 


pleader  rule  is  substituted  for  the  original  defendant  for  all 
purposes  of  the  suit,  and  he  stands  in  the  same  position  as  any 
other  defendant,  and  is  consequently  entitled  to  security  for 

^t»Mwt  .u-    ^^^9  *8  ^^  other  cases  (it). 

usrpiaidernot      The  costs  of  an  interpleader  rule  or  order  are  not  "  expenses 

'eiSSS?-**'  of  the  execution,"  within  the  43  Geo.  3,  c.  46,  #.  5  (/). 

Execution  for     Execution  foT  Cotts.'] — The  party  entitled  to  the  costs  is  not 
nScs^ict'c.  ^ound  to  take  out  execution  for  them  under  the  7th  section 
no,  a.  18.       of  the  act,  {ante^  1212),  but  may  sue  out  execution,  under  the 
1^2  Vict,  c.  110, «.  18,  upon  the  rule  ordering  the  payment  of 
them ;  or,  if  ordered  by  a  judge's  order,  may  make  the  order  a 
rule  of  court,  and  sue  out  execution,  and  this  without  entering 
the  rule  or  any  proceedings  on  record  (m). 
Remedy  un-       If  he  sues  out  execution  under  the  7th  section  of  the  aet^ 
•wtion  ^'id.  ^^®  course  to  be  adopted  by  him,  as  pointed  out  by  Mr.  Chap- 
teroJeiider      man,  is  as  follows  (n)  : — 7^  entry  must  be  upon  a  judgmaU- 
^^  roUy  commencing  with  the  declaration  in  the  cause  (if  omf )  ;  then 

foUowe  the  rule^  order y  or  decision  of  the  Court  or  juJge  on  the 
application,  Make  out  a  docket  paper  (o).  Tcike  the  roU  to  one 
of  the  MasUrSy  who  unll  number  the  roll.  He  wiU  make  the 
proper  entry ^  and  the  roU  mus^  then  be  carried  into  the  treasury 
in  the  same  manner  €U  judgment-drolls  are.  When  costs  are  given 
bv  any  rule  or  order ^  the  party  entitled  to  such  costs  must  abiam 
from  the  Master  an  apponUment  on  the  rule  to  tax  such  costs  i  a 
copy  of  the  rule  and  appointment  must  be  served  the  day  prior  to 
the  t€ueation  of  costs  on  the  opposite  attorn^.  After  taxation  (^ 
the  costSy  notice  in  writing  (o)  mustbegiveti  of  the  amount  of  costs 
allowed  to  the  party  orderedtopay  the  same^  or  to  his  attorwy  or 
agent;  and  i/ the  costs  are  not  paid  withinjfifieendqys  after  suck 
ncticSf  a  fieri  facias  or  capias  ad  satisfaciendum  (p)  tnay  be 
issued  for  the  same^  cmd  the  varty  may^  in  addition  to  the  costs 
allowed^  levy  for  the  costs  of  the  firi  faciasy  but  not  for  the  costs 
oftheca,  sa.  The  fifteen  days  notice  must  be  given,  whether 
the  party,  his  attorney  or  agent,  attend  the  t^uition  of  costs 
or  not.  The  most  effectual  way  of  ffiving  notice  of  the  amount 
of  costs  allowed  on  taxation  will  be,  by  service  of  a  copy  of 
the  rule  of  court,  with  the  Master's  allocatur  for  costs  thereon, 
on  the  party  required  to  pay  the  same,  his  attorney  or  agent^ 
with  an  indorsement,  stating,  that,  unless  the  amount  allowed 
for  costs  be  paid  within  fifUen  days,  execution  will  be  issued 
for  the  recovery  thereof.  The  notice  does  not  require  per- 
sonal service  (a^.  It  may  be  here  added,  that  a  judgment, 
even  after  verdict  on  a  feigned  issue  under  the  Interpleader 
Act,  must  be  entered  up  as  sect.  7  of  that  act  directs,  and  a 

</)  Hoodv.  Bradbmift  6  M.b  Or.  981.  tloeM  toiouingexecutloii  uoder  the  1  ft 

(k)  BenatmOkir.BmMttA  Com.Beoch,31&  t  Vkt.  c.  110,  s.  18,  pMtf.Pt  S,  cb.  1. 

And  see  l^oti  ▼.  H«yuwod,  2  Dowl.,  N.  &,  (n)  CheiNnaii's  PncL,  ch.  11.  ^^A^-i^Am^ 

801 ;  18  Law  J.,  N.  S..  242.  Exctu,  S.  C  p.  182. 

(D  Hammond  ▼.  NiaHfi  or  Naim,  1  DowU,  (o)  See  form.  Chit.  Focmt,  1 1S. 

N.  S.,  3A1;  9  M.  ft  W.  221,  &  C    See  (p)  Id.A73. 

Vol.  1,  M3.  (9)  Chaproao'e  Second  Addenda  to  hie 

{m)  CttH  V.  BarOert,  1  DowL,  N.  S.,  928t  Practioe,  102  to  166. 
9 M. ft  W.  840,  & C.   AndMethepno 
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judgment  signed  in  the  ordinary  manner  on  such  issue  will  be     Crakz. 
set  aside  on  application  to  the  Court  (r) ;  and  the  Court  has  ' 
no  power  to  order  rules  made  under  it  to  be  entered  up  other- 
wise than  as  appointed  in  that  section,  viz.  according  to  their 
true  date  («). 

Writ  of  Error,'] — No  writ  of  error  lies  on  a  judgment  on  a  Writ  of  error, 
feigned  issue  under  the  Interpleader  Act,  and  a  writ  of  error 
upon  it  may  be  quashed  (<). 


Sect.  2. 

Relief  of  Sheriffs  and  other  Offleen  againet  advene  Claimt, 

Statutes  €U  toJ] — ^Before  the  1^2  W.4yC,&8,  if  the  property  Relief  lode- 
in  goods  taken  under  an  execution  was  in  dispute,  the  Cfourt,  P^^^'lS'^?' 
upon  the  suggestion  of  this  or  any  other  reasonable  cause  by  c  5&  '  ' 
the  sheriff,  would  enlaive  the  time  for  making  the  return, 
until  the  right  were  tried,  or  until  one  of  the  parties  had  given 
the  sheriff  a  sufficient  indemnity  (u),  ThiSy  however,  was  not 
to  be  considered  a  general  rule;  but  the  indulgence  was 
mnted  only  in  epeci^u  cases,  under  particular  circumstances ; 
Because  the  sheriff,  where  the  property  of  the  goods  is  in  dis- 
pute, might,  as  he  still  may.  summon  an  inquest  to  say  whose 
property  they  are,  before  ne  returns  the  writ.  But,  in  all 
cases  where  the  doubt  arose  from  a  point  of  law,  and  not  from 
mere  matter  of  fact,  the  Court,  upon  application,  would 
enlaige  the  time  for  making  the  return :  therefore,  where  the 
doubt  was,  whether  goods  seized  under  a  fi'f<i'  ^ere  not 
covered  by  an  extent  afterwards  sued  out,  the  dourt  enlarged 
the  time  for  making  the  return  to  the^^a.,  for  the  purpose 
of  inducing  the  plaintiff  to  go  into  the  Court  of  Exchequer, 
and  there  contest  the  question  of  right  with  the  Crown  (x). 
The  sheriff  or  officer,  if  he  think  fit,  notwithstanding  the 
above  act,  may,  as  heretofore,  apply  to  the  Court  to  emaree 
the  time  for  making  his  return  ;  and,  in  cases  not  within  the 
act,  such  application  would  be  expedient  for  his  protection  (w). 

Now,  however,  a  much  more  effectual  relief  is  affordea  to  sut.  i  ft  2 
sheriffis  and  other  officers  in  such  cases  by  the  above  act,  ^-^  «•  w, 
(sect.  G),  of  which,  after  reciting  that  ''  difficulties  sometimes 
arise  in  the  execution  of  process  against  goods  and  chattels, 
issued  by  or  under  the  autnority  of  the  said  courts,  by  reason 
of  claims  made  to  such  goods  and  chattels  by  assignees  of 
bankrupts  and  other  persons  not  being  the  parties  against 
whom  such  process  has  issued,  whereby  sheriffii  and  other 

ir)  Dkkenmm  v.  iftw,  7  Dowl  721.  43{  1  Bing.  71,  S.  C:  Demtueoni  v.  Fun- 

^jfl  lambtrthr.  Danittgt4m,ADaw\.lSfi;  brother,  ^B, 6c C,Sl9i  Beavany.  Dawmmt 

SBbg.  N.  S.  149:  2Soott,2S3.  5.  C  4  M.  &P.387:  6Bing.  fiffi.  &  C  :  Tidd, 

(^  King  V.  Simmondt,  14  Law  J.,  N.  &»  9th  ed.,  1017:  Watf.  Sherlft,  195. 

Qv B.»  806:  Snook  t.  Mattock,  6  A.  &  B.  {»)  WeOa ▼.  Pldlrman,7  T.  R.  174 :  Thur^ 

«>*•  $ton  V.  Thurtinn,  1  Taunt.  ISO. 

(«)  WtOt  ▼.  PidirfiKm.  7  T.  R.  174:  (y)  See  Rnoe*  v.  Wright,  8  M.  &  W. 

5«^  ▼.  TwnMdge,  2  W.  BL  1064,  1181 :  Iflfl  1  Dowl..  N.  &,  36.  S.  C:  per  Parke, 

y^*May,WUkm,AUoofe,  380.  And  see  a.  Holmm  ▼.  Musty,  4  Ad.  &   £1.  131, 

n^v.  BrUgm,  7  Taunt  8M;  1  Mooie,  132. 
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paet  t.     officers  are  exposed  to  the  hazard  and  expense  of  actions ;  and 

it  is  reasonable  to  afford  relief  and  protection  in  snch  cases  to 

Sherurtmay  such  sheriffs  and  other  officers^"  enacts,  **  that  when  any  such 
cSiunfor  claim  shall  be  made  to  any  eoods  or  chattels  taken  or  intended 
relief.  to  be  taken  in  execution  nnder  any  such  process,  or  to  the  pro- 

ceeds or  value  thereof,  it  shall  and  may  be  lawful  to  and  for  the 
court  from  which  such  process  issued,  upon  anplication  of  such 
sheriff  or  other  officer  made  before  or  after  tne  return  of  such 
process,  and  as  well  before  as  after  any  action  brought  against 
such  sheriff  or  other  officer,  to  call  before  them,  by  rule  of 
court,  as  well  the  party  issuing  such  process  as  the  party 
making  such  claim,  and  thereupon  to  exercise,  for  the  aajust- 
ment  of  such  claims  and  the  relief  and  protection  of  the  sheriff 
or  other  officer,  all  or  any  of  the  powers  and  authorities  here- 
inbefore  contained  (which  see,  ante^  1211,1212),  and  make 
such  rules  and  decisions  as  shall  appear  to  be  just,  according  to 
the  circumstances  of  the  case ;  and  the  costs  of  all  such  pro- 
ceedings shall  be  in  the  discretion  of  the  court." 
Or  to«  Judge.  And  by  the  1^2  Vict.  c.  45,  s.  2,  *•  it  shall  be  lawful  for 
tuiy  judge  of  the  Courts  of  Queen's  Bench,  Common  Pleas,  or 
Exchequer,  with  resoect  to  any  such  process  issued  out  of  any 
of  those  courts,  or  tor  any  judge  of  the  said  Court  of  Com- 
mon PJeas  of  the  county  palatine  of  Lancaster,  or  Court  of 
Pleas  of  the  county  palatine  of  Durham  (being  also  a  judge 
of  one  of  the  said  three  superior  courts),  with  respect  to  pro- 
cess issued  out  of  the  said  courts  of  Lancaster  and  Durham, 
respectively,  to  exercise  such  powers  and  authorities  for  the 
relief  and  protection  of  the  sheriff  or  other  officer,  as  may  by 
virtue  of  the  said  last-mentioned  act  be  exercised  by  the  said 
several  courts  respectively,  and  to  make  such  order  therein  as 
shall  appear  to  be  just ;  and  the  costs  (z)  of  such  proceeding 
shall  be  in  the  discretion  of  such  judge"  (a). 

When  zdicf       -^'^  ^^  Cases  ^lirf  vnll  be  granted,'] — Relief  will  not  be 

wiu  be  granted  to  the  sheriff  or  officers,  unless  an  actual  claim  to 

aSmmiwt    ^®  property  has  been  made.    Giving  notice  of  a  fiat  in  bank<> 

have  bwn*     ruptcy  having  been  issued,  is  not  equivalent  to  a  claim  by  the 

in<<>e.  assignees  (^),  unless,  perhaps,  where  it  appears  to  have  been 

given  by  the  assignees  (c).    But  the  usmu  course  in  such  a 

case  is  for  the  sheriff  to  take  out  a  summons  under  the  act, 

and  obtain  an  enlargement  of  the  time  for  returning  the  writ, 

and  get  the  interpleader  and  summons  adjourned  until  such  a 

period  as  it  is  most  probable  assignees  will  be  appointed  under 

the   fiat,  and,  when  appointed,  to  obtain  the   interpleader 

Nature  of  the  Order.     The  claim  to  be  disposed  of  by  the  Court  or  judge,  and 

^^^^'  over  which  alone  they  have  jurisdiction,  is  a  claim  to  goods 


(s)  See  fiuyvA  t.  Schq^lM,  9  M.  &  W.  M  8S2,  6ic).    And  tf  proceu  ianied  out 

478;  2  Dowl.,  N.  S.,  S61.  S,C,poKt,  1SS6.  of  difllerent  courts,  directed  to  the  same 

(a)  As  to  the  court  reviewing,  rescind-  sheriff,  separate  aiiplkatloo  must  have 

Ing,  or  amending  this  order  of  a  judge,  we  been  made  to  the  resjpectire  courts  oat  of 

post,  1S2A.  Previously  to  this  enactment,  a  whkh  the  |»rooess  issued.   {Bra^  v.  Bop- 

Judge  at  chambers  had  no  Jurisdiction;  kitu,  S  Dowl.  IM). 

iSttauf  T.  RoberU,  3  DowU 25,  Ac :  Beamet  (6)  Bentk^  v.  Ho6k»  2  DowL  339;  2  C. 

V.  Oast,  4  DowL  122:  Hailep  t.  DUmet,  1  ^  M.  49S,  &  C  :  Turteton  v.  Dummtimf, 


Hodges,  180);  unleM  where  a  rule  nM  was    5  Bing.  N.  C.  110;  6  Scott,  SIS,  svmfr.  Bat 
granted  by  the  Coart  to  shew  cause  at    see  Barker  v.  Vhipmrnt  3  Dowl.  fiOO. 
diambers.    (PowtUtr  ▼.  Ut^,  4  Nev.  ft       (c)  Per  Bowleg,  J.»  in  9  C.  ft  11.49a 
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token  in  execation  under  any  process  from  any  of  the  soperior    chap.  z. 
courts  at  Westminster,  or  Court  of  Pleas  at  Lancaster  or  Dur- 
ham,  or  to  the  proceeds  or  value  thereof.    It  is  upon  such  a 
claim  alone  that  the  Court  or  judge  will  decide  whether  there 
shall  be  an  interpleader  or  not ;  and  if  there  really  is  a  ques- 
tion between  the  parties,  which  could  not  be  decided  by  the 
question,  as  to  whether  the  floods,  or  the  proceeds  or  value,  did 
or  did  not  belong  to  the  claimant,  it  is  open  to  doubt  whether 
the  Court  or  iudge  have  any  jurisdiction.    If,  therefore,  some 
WTon^l  act  has  been  done  by  the  sheriff,  or  some  injury 
sostomed  beyond  the  mere  seizure  of  the  goods,  that  fact 
diould  be  represented  and  substantiated  by  the  claimant,  or 
the  execution  creditor,  before  the  Court  or  judge,  as  a  ground 
for  their  not  interfering;  and  they  might  decline  to  interfere 
in  the  application.    At  all  events,  if  an  order  be  made,  and  be 
not  lescmded  by  the  Court,  it  will  hold  good,  and  be  given 
effect  to,  at  any  time ;  and,  therefore,  where  a  sheriff  obtained 
an  order  directing  the  goods  to  be  sold,  &c.,  to  abide  an  issue 
between  the  claimant  and  the  execution  creditor,  and  a  ver- 
dict was  found  for  the  claimant,  who  then  brought  an  action 
against  the  sheriff  for  entering  his  house  and  seizing  and  con- 
verting his  goods ;  the  Court  ordered,  that  so  much  of  the  de- 
claration as  charged  the  defendant  with  seizing  and  converting 
the  goods  should  be  struck  out  (d).  The  claim  must,  it  seems,  claim  miut 
be  of  such  a  nature  as  may  be  followed  by  an  action  («)  at  the  \^S^^^ 
suit  of  the  party  making  it  (/),  though  an  action  need  not  followed  by 
be  actually  brought  before  making  the  application  (ff).    The  *"*?'*?Il 
claim  must,  it  would  seem,  be  of  a  legal  ngnt,  and  not  a  claim  ^^ 
of  a  merely  equitable  right  (A).    A  claim,  therefore,  that  the 
claimant  is  a  partner  with  the  defendant  in  the  goods  seized,  is 
not  within  the  act,  unless  the  plaintiff  disputes  the  goods  being 
the  partnership  property  (i),  out  in  cases  of  equitable  claims, 
though  the  Court  cannot  interfere  under  the  Interpleader  Act, 
they  will  firecjuently  enlarge  the  time  for  returning  the  writ, 
unless  the  plaintiff  will  indemnify  the  sheriff  ( j).    In  general,  iq  gfiotmi, 
the  defendant  himself  cannot  apply  under  the  act,  which  ap-  '*»«  defendant 
plies  only  to  persons  "  not  being  the  parties  against  whom  the  ^^'^"'^'■pp  ^ 
process  issues ;"  so  that  the  act  does  not  apply  to  the  case  of 
a  defendant  alleging  the  judgment  or  execution  to  be  void. 
But  an  order  was  made  in  a  case  where  an  executrix  claimed 
at  suchy  goods  taken  under  afi.fa.  against  her  on  a  judgment 
for  her  own  debt,  A.  B.,  executrix  of  C.  D.,  being  a  different 
person  from  A.  B.,  sw^liciter  (k).    And  although  the  act,  where  a  Uen 
pom  its  language,  may  seem  to  nave  in  view  only  those  cases  *^***™«**' 
in  which  the  absolute  property  is  claimed,  yet  the  letter  of  the 
act  will  comprehend  cases  of  lien  (/).    The  case  may  be  with-  Goodietaed 
in  the  act  although  the  goods  seized  are  in  the  possession  of  a  ^Htninl^. 
stranger,  and  not  of  the  defendant,  against  whom  the  execu- 


.  (^  Abbott  V.  RiOtard*,  3  Dowl.  &  L.  5  M.  &  W.  425:  7  DowL  811,  5.  C 

^.  (<)  Ho2mw  V.  Mentz,  4  Ad.  &  E.  187:  ^ 

Mlmac  V.  SpOtbwv,  10  Bing.  3;  3  Nev.  Ac  M.  563;  4  Dowl.  3(N),  S.  C 

Moo.  4e  Scott.  341 ;  2  Dowl.  21l7s.  C.  ij)  See  Roach  ▼.  Wright,  8  M.  &  W.  157 : 

if)  Aoacft  T.  Wright,  8  M.  &  W.  157.  Holmoa  ▼.  Mentt,  4  Ad.  &  £1. 131, 132. 

ig)  Orwn  ▼.  Brown,  3  DowL  337.  (*)  Fmwiek  v.  Laveock,  1  Gale  Sc  D. 

ih)  Stwrgem  ▼.  Oayde,  1  Dowl.  505:  532;  2  Q.  B.  1(>8, 5.  C 

gwt*   ▼.   Wright,  8  M.  &  W.  155;    1  (I)  Ford  y,  Baynton,  I  Doyrl,  3SQ» 
DowL,N.S.,56.  AndteePufncyv.TXn^, 
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Interpleader* 

tion  isBiied  (m),    A  peiBon  in  actual  poaacarion  of  ihit  |oodi 

seized  under  afi,  fa*  a^unst  the  defendant,  b  still  a  daimnl 

within  the  act  (n).    If  an  execution  creditor  abandons  Ik 

process  agunst  certain  goods  seized  under  tkJL/a,  in  &Toar  d 

a  chiimant,  and  the  sheriff  still  sells  them  under  it,  he  mKj 

still  apply  to  the  Court  under  the  act  (o).    Where  goods  bad 

been  taken  by  the  sheriff  under  a  fi*fa,  and  sold  by  him,  t&> 

other yf. /a.  liaying  issued  in  the  meantime  against  the  mm 

goods,  and  where  a  party  cliumed  title  to  the  property  against 

both  the  plaintifis,  the  defendant,  and  the  snenl^  and  eoin- 

plained  that  the  goods  had  been  sold  improTidently,  and  is 

spite  of  notice  from  the  owner,  the  Court  made  a  qteinal  order 

for  relief  of  the  sheriff  {jpi).  But  the  Court  will  not  idieirc  tbe 

sheriff  where  he  has  paid  over  the  proceeds  of  the  ezecntkn  t« 

the  judgment-creditor  (^);  nor  where  he  has  handed  orer  aaj 

part  of  the  goods  to  the  party  claiming  them  (r);  nor  when 

the  sheriff  has  paid  over  tne  proceeds  of  the  execution  to  tkt 

judgment-creditor,  though  before  he  had  notice  of  the  daim  (i), 

nor  even  if  he  he  willing  to  brinff  a  similar  amount  iata 

court  (/).    And  where  the  sheriff,  miding  the  goods  claimed 

by  a  third   party,  withdrew  without  making  any  seizai^ 

under  the^./a.,  it  was  held,  that,  as  the  sheriff  had  not^ 

session  of  the  ^^oods,  and  was  therefore  incapable  of  dehr- 

ing  them  to  either  party,  he  was  not  entitled  to  relief  ( 

Nor  is  he  entitled  to  relief  if  he  has  seized  goods  in  exi 

which  were  under  a  distress  for  rent  (v)  ;  or  if  he  has 

under  oneyf./o.,  and  the  question  is,  wnether  that  writ  oa; 

to  have  precedence  of  another  (x)\  or,  if  he  is  placed  in 

cumstances  which  give  him  an  interest  on  either  side,  as  wl 

the  under-sheriff's  partner  is  concerned  for  some  of  the  |)ar 

or  the  like  (y).     Where  it  appeared  that  the  under-ahmff 

plaintiff  in  the  action  in  whi(ui  the  execution  had  been  isr 

and  executed,  the  Court  would  not  interfere  to  reliere  the 

riff,  although  the  sheriff  himself  swore,  in  the  usual  way, 

he  did  not  collude  either  with  the  executi<m  creditor  or 

claimant  whom  he  sought  to  bring  before  the  Court,  for 

adjustment  of  their  respective  claims  on  the  property  seued  (. 

Nor  will  relief  be  granted  to  the  sheriff  were  he  has  himi 

brought  about  the  claim.    And  where  an  under-sheriff,  wbi 

was  acting  as  attorney  for  certain  creditors  of  the  defendanl 

informed  them  of  eifi.fa,  at  the  suit  of  the  plaintiff  harinj 

been  placed  in  his  hanos  to  execute,  by  which  means  the  issi 

ing  of  a  fiat  against  the  defendimt  was  accelerated,  and  the  ec 

ecution  therebv  defeated,  the  Court  refused  to  relieye  ih 

sheriff  (a).    If  the  sheriff  has  been  guilty  of  neglect,  and  m 


I 


m)  Men  ▼.  GJUofi,  2  Dowl.  m. 
M)  Barker  v.  D^net^  1  DowL  160. 
(o)  B^ynlOn  v.  Harvey,  3  Dowl.  344. 
(p)  Hwman  r.  Buek,  S  B.  &  Ad.  103. 

S)  Amtertm  r.  CaUowatr,  I  C.  dt  M.  182; 
0 


>owL  63$,  &  C:  ChaUm  r.  Jmlermm,  3 

Tyr.327- 

(r)  Braint  ▼.  HtMtf,  8  Dow).  391;  S  C.  ^ 
M.  418,  8.  C. 

(«)  Scott  ▼.  LtwU»  I  Oale»  904;  4  DowL 
S50:  2  C,  M^  ft  R.  280,  S.  C. 

(n  Ireland  v.  Bm^Ml,  5  Dowl.147:  «  H.       ,-,  v^  ,.  „^„^  . 

frW.  118,&C    See,  boweverj  .<liid^r«M    Law  J.,  N.  S.«  95,  Q.  B.,  S.  C 
T.  Cailewaif,  tupra. 


(«)  BMlM  T.  Ommfe*  f  DowL  Uh  I 
M.  &W.  145,&C  j 

(r)  UmOmm  v.  B«M,»  DowLCfl.  » 
dm*  T.  Imri,  Id.  S87t  GeOiim  t.  W9a,  I 
DowU  ISO. 

(X)  Da^y.  Waieedt,  1  DowLSD.  SA 
StUmm  V.  Jamet,  Id.  30Bi 

(r)  Duatn  T.  Lmf,  3  Dowl  UO; 
Bfa«.  N.  C.t9B;  lSciott,Ml,&CL 

(s)  OeUer  v.  Samr,  4  Dowl  mk  I 
H.  &  W.  653,  &  C 

(«)  Q»  V.  fiaftw,  9  OdwL  k  L.  7Bf  ^^ 
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cnrred  a  liability  therebvy  the  Court  will  not  idiere  him  from    cbap.  x. 

H  {h).  

AppiktOion  for  ReUrf-^Proeeedmas  on  Hearing^  ^c] — It  stMriffthouid 
hasoeen  said  that  the  sheriff,  before  he  makes  the  application,  ^"^^^ 
is  bound  to  inquire  of  the  nature  of  the  claims  set  up  oy  the  ad- 
rerse  parties,  »sd  to  ascertain  whether  the  execution  creditor 
submits  to,  or  intends  to  contest  them ;  for,  if  it  afterwards  ap- 
pear by  the  disclaimer  of  the  parties,  or  otherwise,  that  they 
We  be^i  brought  before  the  Court  or  judge  without  rea- 
sonable cause,  and  that  there  are,  in  fieust,  no  conflicting  claims, 
the  sheriff  will  probably  be  ordered  to  pay  the  costs  of  the 
Mrties  so  discledming  (c).    And  where  a  leyy  was  made  on  the 
90^  October,  and  a  claim  was  made  on  the  1st  November, 
tmder  a  bill  of  sale  of  that  date,  the  Court  discharsed  the  rule, 
and  ordered  tiie  sheriff  to  pay  the  exeeution-creaitoT^s  costs; 
observing,  that,  before  the  sneriff  applied  to  the  court,  he  ought 
at  least  to  have  looked  at  the  date  of  the  bill  of  sale  {d).    He  TaUnf 
need  not  apply  for  {«),  nor  is  he  bound  to  accept,  an  indemnity,  *«»<*«nn'^« 
if  offered  (/  ).    If,  nowever,  he  accept  one,  the  Court  wiU  not 
relieve  him  (g). 

The  application  may  be  made  either  to  the  Court  or  to  a  Appikstkn, 
jud^  at  chambers  (A).     If  there  be  two  writs  issuing  out  of  ^JJ?*^ 
difierent  courts,  the  application,  if  made  in  court,  must  be  to 
each  court  (i). 

The  appboation  should  be  made  by  the  sheriff  in  a  reasonable  Must  be  made 
time  after  receiving  notice  of  the  adverse  claim  {j\  Where  the  i»«"P<*y« 
sheriff  received  notice  on  the  23rd  January,  of  a  claim  to  goods 
seized  by  him  under  &Jl,fa,,  he  was  held  not  entitled  to  relief 
nnder  the  act,  on  an  application  made  after  Hilary  Term  (k). 
And  in  a  case,  before  the  1  S^2  Viet,  e,  45,  onto.  1220,  where 
the  claim  was  made  in  the  vacation,  the  court  neld  that  the 
sberiff  should  have  made  the  application  within  the  first  four 
days  of  the  succeeding  term ;  and  since  that  act,  he  should 
apl>ly  at  chambers  within  a  reasonable  time,  and  should  not 
wait  for  term ;  and,  in  the  event  of  laches  in  this  respect,  he 
win  have  to  pay  the  costs  of  both  parties,  and,  perhaps,  relief 
will  be  altogether  refused  (/).  But  under  special  circumstances 
the  court  would  interfere  on  a  later  application  (m). 

The  application  should  be  supported  by  an  affidavit,  stating  Affldaviuon. 
th«  seizure  of  the  goods  by  the  sheriff  under  the  execution,  that 
the  goods,  or  the  proceeds  of  the  sale,  are  in  his  hands,  and  the 
notice  of  the  daim  bv  the  party^  who  made  it  (n),  and  such 
other  &cts  as  may  assist  in  inducing  the  court  to  grant  the  ap- 


^  (»}  BnOcmbrnw  ▼.  LavH§,  3  DowL  180.       (Ir)  A 

AadieeLAetov.  JofM*,2M.  &  W.aos.         ff)  A 

M  BUktp  ▼.  Bbfuman,  2  DowL  166.         6  Oovl 


(Ir)  RUgwa^  r,  FUher,  3  DowL  M7. 
Bea&  V.  Overkm,  S  M.  ^  W.  0S4t 

_  _  jwL  000$  &  C    Aikl  tee  fivft**  ▼. 

Jfl  JL  r.'Aeri^itf  O^^wtMUiViS  iiuwL    PMpmm,  3  DowL  590;  1  H.  ft  W.  191. 

<^  &  C;  &i6to»MMT.Obr^uteAJ,2  H.  dc  W. 

M  OoMtv  T.  Eben,  1  H.  ^  W.  SIS:    87;  in  which  latter  cam,  the  leisure  of  the 

'*Vlc»  V.  Popfoif,  10  L^  Oh*.  IS.  goods  wai  Umg  before  the  claim   wa> 

(/)  hum  V.  Champne^,  S  Dowl.  4M.       madet  aod  the  delay  not  being  tatlsfkc- 

(|)SeeaMto>v.BfNMr,4DowL00fiw        tortty  accounted  for,  the  Court  rafuaed  to 

Ih)  I  h  3  Vict.  c.  45,  t.  S:  ante,  ISSO.        reliere  the  iheriC 

W  Bragg  T.  Hopkku,  S  Dowl.  15L  {m,  DiioM  ▼.  JOnMff.  S  DowL  6S1:  Skip- 

(J^  DnwvMf  V.  John,   1    DowL  548:   per  ▼.  Lme,  2  DowL  781|  4  M.  &  Scott. 

«2«1 1-^*««.  «  DowL  11;  1  C.  &  M.    883,  S. C. 

^&C:  DLron  v.  J^ueV,  s  DowL  SSI;       (n)  Northeote  v.  Beauchamp,  1  M.  Se 
Barker  v.  PMpmn,  3  DowL  580.  Scott,  158. 

▼OL,  n.  T 


paut.     plieaUon.    No  rapplemeiital  aSdftTit  will  be  «l]ow«d  after  Om 

rale  ttm  U  oblaioM,  and  therefore,  if  there  hu  been  any  ddav, 

it  should  be  (tccoDDted  for  in  the  lint  affidBTit  (o).  The  affidsTlt 

need  not  rtatc  that  the  iberlff  ha*  made  t^Goation  to  tlia  ad- 

Yerse  claimant  for  an  indemnitT(9),  narnMdit,intheQaeen'g 

Bench,  deny  coUnrion  with  hun  (;),  tJiowh  tUa  aeetna  to  b« 

otherwiee  in  the  Escheqnw  (r).      The  ouiownta  may  appear 

without  takinff  office  oopiee  of  the  affidavita  on  wtueb  the  rola 

waa  obtained  C().     An  exeeaUon-creditor  spearing  need  not 

[woduoe  an  afBurit  (f).    Bnt  the  claimant  mnst,  if  he  appear 

to  the  rale,  gtato  the  notore  of  hi*  dum  upon  an  affidavit  of 

the  fiKta  (w).    An  affidavit,  for  shewing  oanee,  may  be  bwmh 

at  any  time  before  oanae  ia  thewn  (f ). 

lomHKoa       ^''  ""^  ''"  *  "^''^  ***  ^  heard  ag^nat  the  role  obtuned  by 

rui?SI?       the  sheriff,  nnltaa  ae  is  called  npon  by  it,  althongh  he  is  in  fan 

•  olaimant;  and  if  he  ie  called  upon  inane  chaneter,  he  cannot 

appear  in  another  (y).      Where,  however,  after  the  mle  md 

bad  been  obtained,  the  defendant  became  bankrapt.  hia  ttBeigoeet 

were  admitted  aaparttea  to  the  rule  (fV      And  wliere  the  rnle 

called  upon  the  official  aannieea  of  a  bankmpt  to  ihew  cauae^ 

the  creditors^  aaaigneee  not  neing  then  eboeen,  it  waa  held  that 

the  creditor^  aarigneea  oonld  afterwaida  ahew  canee  againat  the 

rale,  altboogh  in  form  they  were  no  potties  to  It  (a). 

^«J^N>        If  ftU  the  partiaa  appear,  the  Court  or  judge  wiU  hear  their 

wtHnttM       statement  and  the  cl*>nu<^  hut  thev  mnnot.  withoul 

■>«;">«P-      tiy  the  merits  of  the 


statement  and  the  clamu;  bnt  they  cannot,  without  oonaMit. 
"    rigblaof  thepaitiea,bnt  will 


, JBTing  w. o o 

liff,  for  fdnnK  a  hone  which  had  been  expieady  painted  oat  t« 
the  officer  aa  Um  defondtunt'a  property,  by  the  clew  to  the  plua- 
tiff 's  attorney,  the  Court,  upon  a  motion  underthe  interpUadac 
act,  instead  ^  an  iaane,  diteoted  that  the  action  ihonU  proceed, 
the  nvne  of  the  execniion-oreditor  being  anbatitnted  m  that  of 


direct  an  Issue  to  tty  them,oretaa  an  aetion  (t).    In  one  cms^ 

where  an  aetion  of  treipan  bBving  been  bnogbt  against  the  sbe- 

"'~ "" '"'"'"  """    ''een expree~' '-'-' 

ty,  by  the  I 

lotion  und< 

Uthoacti< 

beinxBiibi 
the  sheriff:  and  they  foKber  directed,  uat  the  hone  should  ba 
delivered  up  to  the  daimanla,  they  gjvinr  asenrity  to  the  »- 
tia&otiMieithe  Haater  for  the  return  of  the  hone.  In  the  event 
of  thor  claim  turningont  to  be  unfounded  (e).  With  the  oob- 
avit  of  the  plaintiff  and  the  daimant,  the  Court  or  judge  will 
di^wae  of  the  merita  of  their  elums,  and  detettnina  tne  sane  in 
a  nmma)7  way  (d).  Where  the  Conrt  direct  a  feigned  iant* 
or  action,  tiiey  will  order  the  proeeedinn  againat  the  Acriff  to 
be  staved  nnu]  the  trial  of  It ;  and  In  the  meantime  fm  iiek 
diieeUMU  respecting  the  sale  of  the  goods  and  ^fdieattun  of  the 
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prooeeda,  or  Talue  thereof,  aa  shall  ai>pear  to  he  hut  {$).    In    cbap.x. 
the  feigned  iflBne»  it  eeema  that  the  claimant  ahoulay  in  general,  ' 

be  the  plaintiflP,  and  the  execution-  creditor  the  defendant  (/}. 
to  claimant  do  not,  upon  the  sheriff's  rule  or  snnunons. 


If  the  claimant  do  not,  upon  the  sheriff's  rule  or  summons,  When  they 
duly  sored  upon  him,  appear  and  support  his  claim,  or  neglect  ^^^ot^ppw'* 
or  refuse  to  comply  with  any  rale  or  oider  made  after  appearance, 
the  Court  or  judge  will  bar  such  claim  as  against  the  sheriff, 
asTing,  nevertneless,  the  claimant's  right  against  the  execution- 
creditor  (ff).  And  if  the  execution-creditor  does  not  upon  such 
rule  appear,  his  claim  will  be  barred  (k)  in  respect  of  the  mat- 
ters brought  in  question  by  the  rule  or  summons,  and  the  rule 
or  ordw  will  he,  not  that  the  execution-creditor  shall  be  baned 
ef  his  demand  generally,  but  that  the  sheriff  shall  withdraw 
from  possession,  and  tliat  the  execution-creditor  take  no  pro- 
ceedings against  him  in  respect  of  the  goods  claimed  (•);  or,  if 
the  shmff  have  sold,  he  will  be  directed  to  pay  over  the  produce 
of  the  sale  to  the  claimant.  Where  neither  the  claimant  nor  the 
creditor  appear,  the  sheriff  will  be  allowed  to  sell  so  much  as 
would  sati^  his  poundage  and  expenses,  and  then  withdraw 
from  possession.  If  an  execution-creditor  abandon  his  process 
affainst  certain  goods  seized  under  a  ^.  y^.  in  favour  of  the 
claimant,  the  sheriff  may  still  shew,  in  an  action  against  him, 
that  the  goods  were  Uie  defendant's  property  (i). 

An  or&r  made  by  a  single  judxe  under  the  1  4*  2  Vkt.  c.  45,  ReicindiDg 
fliay  be  reviewed  by  the  Court  (0>  unless  it  is  summarily  dis-  ot£?*™*^ 
posed  of  by  consent  (m).  Where  the  Court  amended  an  order 
made  bv  a  judge,  at  the  instance  of  the  execution-creditor,  they 
directed  him  to  pay  the  costs  of  all  the  parties  who  had  ap- 
peared to  oppose  the  rule  nm^  with  the  exception  of  the  she- 
riffr«\ 

If  the  rule  is  discharged  or  summons  dismissed,  the  sheriff  is  ^[^llf  *^ 
allowed  a  reasonable  time  to  return  the  writ,  before  an  attach-  rurtSuMftraT 
xnent  can  issue  against  him  (o).  f*"*^**^ 

Where  the  sheriff  has  been  aUowed  to  withdraw  ftt)m  poe-  ^^mlT^ 
icssion,  he  cannot,  after  he  is  out  of  office,  be  compelled  to  re-  ommton' 
enter,  whatever  be  the  upshot  of  the  question  between  the  *Bter,ftc 
parties  (/>). 

If  a  riile  or  order,  directing  the  trial  of  an  issue,  become  use-  DkOiu^ 
hm,  the  Court  may  order  it  to  be  diaehar^  (q),  bem^^ 

An  order,  under  the  interpleader  act,  will  be  binding  on  the  umIcm. 
partieiL  like  an  award^  if  made  by  their  consent,  though  the  ^Jj^;,^ 
|(>dge  had  no  jurisdiction  to  make  it,  and  though  the  c<msent  Mnt.  m^, 
be  not  stated  on  the  order  (r).  SS^^m!' 

Fn^ned  luue^  ^v.] — ^The  observatiooa  made,  onto,  1216,  as  to  FeignediMue, 


^c 


(«)  Tidd,  N«w  Pnct.  58Qi  &56:  2  DowL,  N.  S..  487t  IS  L«w  J..  N. 

if)  OrmmmAw  y.  Aiikead,  2  DowL  SB,  S., 7S,  Exoh.,  S.  C, 

Jgi  See  BtmOdtr  v.  Stattft,  1  Dowl.  417:  (m)  Shortridgt  ▼.  Young,  18  M.  &  W. 5: 

MiM  x.Burtm,  8  Tyr.  41:  t  DowL  1  DowL  ft  L.416t  IS  Law  J.,  N.  S.,  SO, 

US:  TwmiMl  t.  Morgan,  S  Trr.  AS  at  Bxch.,  S.C 

M  r.  nOhm,  5  B.  ft  Ad.  SSSt  8  N«t.  ft  in)  TlO^ard  ▼.  Cam,  8  Scott.  511}  5 

H. SOL  S.  C  BIng.,  N.  S.,  Ml.  &  C 

.^)  AMv  ▼.  Cummiiu,  7  Ad.  ft  EL  MO;  jo)  A.  ▼.  ^mifft^  HtrtftnUMro,  9  R 

tNev.ap.079,s.C    But  lee  Dofm^er  ft  W.  188;  5  DowL  144,  &  C. 

V.  Wntman,  8  DowL  484.  (p)  WUlm  ▼.  Chantbart,  9  Dowl.  IS. 

(i>  MoMgh  ▼.  SMMwy,  3  Biog.  N.  C.  {q)  Lnektn  v.  atmaton,  «  Scott  078. 

91^5  DowL  8S9, 8.  C  (r)  Harrimm  v.  might,  13  M.  ft  W. 

(>)  BN»wft»wv.fl^rw(r,3Dowl.344.  818;  8  DowL  ft  L.  CSS;  14  Law  J.,  N.  S., 

d)  Ttggin  T.  Lmg/hrd,  10  M.  ft  W.  Exch.,  19Q,  8.  C 
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1226  Interpleader. 

Part  t.  the  feigned  issae,  and  the  prooeedinge  thereon,  will  for  the  moet 
part  he  here  applicable.  In  framing  the  issne,  care  should  he 
taken,  that,  by  the  form  of  the  questions  stated,  admissions  are 
not  made  that  are  not  intended.  Where  a  question  between 
the  execution-creditor  and  the  assignees  of  a  bankrupt  was 
stated  as  being,  **  whether  the  aforesaid  execution  was  valid 
a^inst  the  siud  fiat  ;**  it  was  held  that  the  plaintiiF  could  not 
dispute  the  bankruptcy  («).  But  where  the  question  was, 
**  whether  the  plaintiffs  were  entitled  to  the  goods  seixed,  as 
acainst  and  free  from  the  defenduit's  execution,  and  wheUier 
they  were  liable  to  be  seized  as  against  the  pUdntifis;"  it  was 
held,  that  the  plaintiffs  claiming  as  assignees,  under  the  bank- 
ruptcy of  a  jud^ent-debtor,  were  bound  to  prove  the  trading 
petitioning  creditor's  debt,  and  tilie  act  of  bankruptcy,  althou[^ 
no  notice  nad  been  riven  to  dispute  them  (t).  At  the  trial,  nei- 
ther party  will  be  ulowed  to  set  up  a^  i&rtH  to  the  property 
in  dispute  («)• 

Costs  tn  C<^s,  Pernndaae^  8^.'\ — ^The  cost^  as  will  be  seen  from  the 

v>»'^  6th  section  of  the  act,  are  in  the  discretion  of  the  Court  or 
judge  before  whom  the  application  is  made  {t).  In  ^neral, 
no  costs  on  matters  arising  out  of  interpleader  motions  are 
allowed  until  the  termination  of  the  proceedings  {x).  Where 
an  interpleader  summons  under  tiie  1  &  2  Vict.  c.  45,  has 
been  heard  by  a  judge  at  chambers,  the  Court  has  no  jurisdic- 
tion as  to  costs  (y).  As  to  security  for  costs,  see  ante^  1218. 
Cottsbecween  If  the  adverse  claimant  does  not  appear  upon  the  rule  or 
and^oSutor.  8'ininions>  It  would  seem  the  Court  or  judge  have  no  power  to 
order  him  to  pay  the  costs  attending  tne  application  (g).  So, 
on  the  other  hand,  if  the  adverse  claimant  does  appear  on  the 
sheriff's  rule,  and  the  judgment-creditor  does  not,  the  Court 
will  not,  according  to  some  case&  order  the  latter  to  pay  the 
adverse  claimant's  costa;  for  tne  judement-creditor  is  not 
bound  to  appear  when  there  are  no  goods  liable  to  his  execu- 
tion (a).  It  the  claimant  refuses  to  try  the  issue  or  action  di- 
rected to  be  tried  between  him  and  the  execution-creditor,  and 
abandons  his  clium.  he  will  be  liable  to  pay  the  hitter's  costs 
down  to  the  time  of  the  claim  being  abandoned,  and  of  apply- 
ing to  take  out  of  court  the  money,  if  any,  paid  in  by  the  she- 
riff (6).  So,  he  will  be  liable  to  them  if  he  neelect  to  pay 
money  into  court  in  pursuance  of  an  order  for  that  purpose^ 
and  this,  perhaps,  witnout  a  previous  application  having  been 
made  to  nim  (c).  So,  if  tne  execution-creditor,  instead  of 
proceeding  with  the  issue  or  action,  abandon  his  claixn  to  levy 
upon  the  goods,  the  claimant  will  be  entitled  to  his  costs 
in  like'^manner  (J).   Grenerally,  where  the  issue  or  action  has 

(«)IifMisfT.  C3W0k«,4Q.B.7fi2.  SSlt  9M.  ^W.478,&C 

{t)  Lott  (or  Seotti  ▼.  MeMOe,  8  M.  a  O.       (s)  Jmte,  1917. 


40.  (a)  See  Gtaaier  t.  OM*e,  5  Nev.  ^  M. 

_iu)  Came  v.  Brtet,  8  DowL884s  7  M.  dt    680}   Stoaitte  v.  apmeer,  9  Dowl.  347. 
W.  ISa  S.  C.  Btttsee  BrpaiH  v./ilMV*  1  Demi  4»:  Bss- 

(V)  See  Seaward  ▼.  WlOimme,  1  DowL    vrkk  v.  Thcmae.  A  DowL  45a. 
588:  Lomg^,  WWkmu,  4  Ad.  &  K.  980:       (6)  fVau  v.  Hepkkte,  9  Dowl. 348. 

(c)  Soalee  v.  Sargemn,  3  DowL  707;  < 
DowL  832. 


Lewie  v,BekMng,5  Scott,  N.  R.,  101;  9 
M.  &  0. 875:  9  DowL  658,  S.  C-  Kerr  t. 
lewarde,  8  Scott.  337;  8  DowL  90,  8.  C 

(e)  Hoed  v.  Bradbury,  6  M.  &  O.  981. 

|»  Burgh  ▼.  Somstf.  9  DowL,  N.  S., 


Alw»t(«.  8  Scott.  337;  8  dowL  98,  8.  C         (d)  Dabbe  w,  Hmmgkriee,liaai,,ff.&, 
{»)  Hood  V. Braanyy, 6 M. &  0. 981.       419;  3DowL377.S.a 
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been  tried,  the  costs  of  it,  and  of  the  application  and  sub-  c«ak«. 
sequent  prooeedinga,  follow  the  event;  and  the  unsncoessfiil 
party  is  liable  for  theniy  as  of  coarse  ^e),  even  though  he  be  the 
S8Bignee  of  a  bankrupt  ( /),  and  this  even  thouffh  the  issue 
or  action  have  been  ordered  by  a  judge  at  chambers  by  con- 
sent (g).  But,  where  it  is  eventually  oecided,  that  the  claim- 
ant is  entitled  only  to  part  of  the  goods,  and  that  the  execu- 
tion is  valid  as  to  the  rendue,  the  Q>urt  will,  it  seems,  appor- 
tion the  costs  between  the  parties.  And  where  the  plaintiff, 
under  a  jfl./a.  against  H^  seized  some  horses,  five  of  which 
were  claimed  by  T.,  who,  under  an  issue  directed  to  try  his 
right  to  the  five,  or  any  or  either  of  them,  established  hb  right 
as  to  two  only,  it  was  held,  that  he  was  onl^  entitled  to  the 
eoets  of  the  original  application,  of  the  application  to  have  a 
portion  of  the  money  which  had  arisen  urom^  a  sale  of  the 
Aorses,  and  which  had  been  paid  into  court,  paid  out  to  him, 
and  to  such  portion  of  the  costs  of  the  issue  as  he  had  neces- 
sarily incurred  in  the  prosecution  of  his  just  claim;  but  that 
he  was  not  entitled  to  the  costs  of  the  proceedings  to  obtain 
costs,  inasmuch  as  his  claim  was  too  laige,  and  tnat  the  ex- 
ecution-creditor was  entitled  to  such  costs  of  the  issue,  to 
be  paid  by  T.,  as  related  to  the  three  horses  which  were 
found  not  to  have  been  hb  property;  and  it  was  ordered 
that  the  Master  be  at  liberty  to  deduct  one  set  of  the  said 
costs  from  the  other,  and  to  make  one  allocatur  for  the 
balance  (A). 

The  party  claiming  the  costs  must,  in  order  to  obtain  Howob- 
them,  apply  to  the  Court  for  a  rule  wui  for  them,  if  the  issue  **'°**'' 
or  action  was  directed  by  the  Court,  or  to  a  judge  «t  cham- 
bers for  an  order  on  a  summons  if  the  issue  or  action  was 
directed  bj  a  judge  (t).  Before  making  any  application  to 
the  Court  for  these  costs,  they  should  oe  demanded  of  the 
opposite  party,  otherwise  the  costs  of  the  application  would 
not  be  allowed,  if  it  were  resisted  only  on  the  ground  of  such 
costs  (;').  But  the  successful  party  is  entitled  to  the  costs  of 
a  rule  for  taking  the  money  out  of  court,  or  for  having  the 
property  in  dispute  delivered  to  him  by  the  stakeholder, 
though  he  haa  not  applied  for  the  consent  of  the  other 
party  {k).  The  affidavit  in  support  of  an  application  to  the 
court  for  costs,  where  the  claimant  relinijuishes  his  claim, 
must  be  intiUed  in  Uie  names  of  the  parties  in  the  original 
cause  (/).  The  application  by  a  successful  party  for  costs 
may  be  made  berore  judgment  actually^  signea ;  but  the  rule 
must  be  drawn  up  on  conoition  of  its  beins  signed  {m). 

The  sheriff  will  not,  in  genend,  be  aUowed  his  costs  of  fJj^JJ^*^ 

application. 

{A  Bawm  ▼.  BrmirUga,  9  DowL  813:  (0  Bwtgh  ▼.  SM^SaM,  S  DowL.  N.  S., 

ArmUBg9w.Fc$l9r,  I  H,&W.  906.    And  961:  9  M.A  W.  478.  S.C 

aee  4Bal«r  v.  BedwtU,  8  P.  &  D.  300;  10  (i)  Ammh  v.  BrmKHOga,  9  Dowl.  813. 

Ad.  &  E.  14ff,  3. C.  See  Seolw  v.  Smgemm.  3  Do«L707. 

{/)  JtfeMfo  V.  Smmrk,  3  Scott,  N.  R.,  (»)  MtndUh  v.  Rogen,  7  Dowl.  006: 

3S7{  8M.ft  0.,57,  3  a  Bammv.  Bomkoj  miigkmd,TTkm\.Z\9, 

{g)  MmtOt^w  ▼.  Stmt,  4  Dowl.  834.  (/)  RUkM  v.  Spamw^  1  H.  &  W.  370. 

(%i  JjgwU  ▼.  IfelKfif ,  3  Scott,  N.  R.,  And  fee  Lni  ▼.  A^»  9  DowL,   N.  S.. 

ISlt  8  M.  ft  0. 875:  9  DowL  6S8.  S.  C/  998. 

and  leeonito,  1817.  But  ceejtoter  v.  Bed-  \m)  Bhni  v.  Dctano,  6  DowL  893. 
cc«0, SP. 4t  D. 309;  10  Ad.  dcE.  14ft,  & C 


Interpleader. 


~~~'  ~  demnity  prett  to  him  by  it  ii  BufGdeiitlTbeoefidBl(n);  atn 
will  he  be  allowed  them,  thoiiKb  the  cWmant  docs  nc^  wp- 
pesr(o).  But,  he  might  be  allowed  them,  if  the  clumant 
aoea  appear,  if  he  coald  shew  that  his  coodnct  was  rex* 
StiouB(;>l  Also,  he  will  in  general  be  allowed  the  ooeta  of 
any  application  made  to  o^en  the  mle  or  order  alTekdf  madt^ 
where  sach  second  application  is  mads  hy  the  claimant  or  ex- 
ecution-creditor, and  the  sheriff  is  so  way  in  hult{q);  bst 
not  so  if  the  fresh  SLpplication  can  be  conudered  hut  aa  a 
prolongation  of  the  original  one  (r). 
wu.  vbm  The  court  or  jndge,  when  they  diacbarge  the  sberiFa  mla 
iJ^iaS  or  anmmont,  frequently,  upon  doing  ao,  order  him  to  pay  tiM 
costs  («);  and  they  will  invariably  do  so,  if  the  sheriff  do  not  q>^ 
pear  to  support  it,  or  if  he  did  not,  before  making  the  a^Uctt- 
tion,makesomeinqniriesintothenatnreoftheBdreivecUun((); 
or  haa  clearly  nmiecMBBrily  hronght  a  party  before  the  Court  or 
jndge.  And  where  the  Conrt  had  ordered  tfae  sherifF  to  pay 
the  rent,  upon  the  landlord  givinK  security,  and  alao  to  pay 
his  costs,  it  was  holden,  that  the  sneriff  was  liabU  to  pay  tiw 
expense  of  the  secnrity  («).  If  the  sheriff  has  been  mbd  to 
return  the  writ,  and  an  attachment  ohtuned  for  not  retumiag 
it,  the  coort  will  only  make  the  sheriff's  mle  absolute  on  pay- 
ment by  him  of  Um  costs  of  the  attachment  («). 
huriiT'i  Thesherifl'sdum  to  poiiDdage,  fees,  and  expenses  of  the  ex- 

luiidM^c,  ecution,  depends  in  general  upon  the  Iwality  of  the  seiinn ; 
rcxKuUc^  Bud  if  the  parties  appear,  and  an  interpleadeT  rule  or  order  is 
'■  made,  he  will  be  ordered  to  pay  into  court  the  proceeds  of  the 

ut^  ^  {ooda,  without  allowing  him  to  dednct  mch  ponndage,  fee^ 
■r.  &c.,  his  claim  for  them  being  reserred  for  the  future  deter- 

mination of  the  Court.  His  right  to  them  will  then  de^md 
npon  the  event  of  the  Inne,  or  action,  ordered  (y).  If  decided 
in  fiivonr  of  the  execution-creditor,  he  will  get  them,  other- 
wise n6t.  If  the  parties  come  to  an  arrangement,  and  do  not 
try  the  feigned  issue  or  action  ordered,  still  the  sheriff  will  not 
be  entitled  to  them,  unless,  perhaps,  it  could  be  shewn  that 
the  execntion-creditAr  had  realised  his  debt,  or  pait  of  i^  by 
sncb  amngement ;  in  which  caw,  periiqn,  he  wonld  be  or- 
dered to  pay  poundage.  Bee.,  or  some  part  of  it,  in  proportion 
to  the  amount  revised.  Arid,  it  seems,  he  would  be  entitled, 
on  such  arrangemeDt,  to  mq»eDMa  incsrroil  by  biin  ir 


Ctmr.  S  bowl.MT.  And  Ma  PMIw  *.    ihot 

n^r.lDowl.IBi  Wl>v.na»,  Id.^  Mmti 
W)  fbTT.MiH,  7Do*l.n.  (doa 

(fj»lBrii.Ikiv,II>in^4».  ma 

tr)  Sh  lWfai4  T.  ChH,  t  Bitai.,  V.  S..    au 

»1|BS»»,H1,  J,C  UM| 

III  smA«dmwomT.aimin,,ic.*tl.  ogni 

i8ii  iDm:.s»,a.c,iitairif^o- 
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of  keeping  posBesnon  of  the  goods,  or  otherwise,  after  the  in-  crap.  %. 
terpleader  rule  or  order  was  made ;  and  these  expenses  must,  it 
would  seem,  he  paid  hy  the  party  who  gives  up  his  claim  to 
the  goods  or  proceeds  (ir).  Also,  the  sheriff  will  he  allowed 
the  costs  of  keeping  possession,  after  making  the  application, 
where  it  is  for  the  henefit  of  hoth  parties,  and  not  merely  in 
furtherance  of  his  duty  (a).  And  in  general,  if  the  sheriff 
hare  kept  possession,  or  sold  the  goods  (o),  or  done  any  other 
act  hy  order  of  the  Court  or  judge,  he  will  he  allowed  the  costs 
of  so  doing  (c).  It  may  he  here  observed,  that  if  cattle  he 
taken  in  ezecuticm,  the  plaintiff  is  not,  as  of  course,  entitled 
to  the  costs  of  keying  tnem  ;  and  if  he  be  ordered  to  deliver 
them  up  on  payment  of  **  possession  money  "  onlv,  he  cannot 
make  any  charge,  or  detain  them,  for  their  keep  (a).  Where 
there  had  been  groat  delay  on  the  part  of  the  sheriff  in  apply- 
ing to  the  Court,  in  consequence  of  negotiations  between  the 
pvties,  and  the  execution- creditor  afterwards  abandoned  his 
claim,  the  court  ordered  each  part^  to  pay  his  own  costs  («). 
In  generaJ,  however,  the  Court  or  judge  may  give  effect  to  an 
interpleader  rule  or  order,  at  any  tmie  (/)•  If  neither  the  ex-  Whcnpamcs 
ecution-creditor  nor  the  claimant  appears  after  service  of  the  ^nSSmSL. 
interpleader  rule  or  summons,  the  Court  or  ludge  will  order  so 
much  of  the  goods  to  be  sold  as  will  satisfy  the  uieriff's  pound- 
age and  expenses,  &c,  and  the  rest  to  be  abandoned  (ff), 

BiBectahnfor  OoitiJ]'-»Aa  to  this^  see  anie^  1218.  Exeeuttoa  tx 

Writ  af  Emtr.y—kE  to  this^  see  amUy  1219.  Writof  enor. 


M  Sm DaUb9  V. HumrhHm,  3 DowL377;    AoMirwN,  9  Blngn  N.  S.,  5S7. 
I  Uodra.  4;  1  Blng.,  N.  S.,  412;  1  ScoCt,       (tf)  GaOuU  v.  Mom.  S  Dowl.  &  L.  VSJ\ 


W,  i,C.t  Seote  V.  Brngmm,  4  DowL    15  Law  J^  N.  &,  I07>  Xxdi^  B.  C, 

831.   A&d  Me  jLrmUmga  t.  FoM$t,  ItLtt       (•)  XKmm  t.  Auatf,  2  DowL  SSI.    And 


W.  90B.  MS  tldd.  New  Pnct.,  fiSl. 

(•)  Uniaidm  ▼.  Bmgtm,  4  DowLIM.  (/)  See  per  PMtodlr,  C.  B.,  In  Jtbm  V. 


A)  BnwH  ▼.  DeOaMo,  $  Dowl.  SUSt    JUcAorrf*,  S  DowL  dc  L.  488. 
IMte  V.  Humphrim,  mpra,  {g)  SmMM  v.  SaUbm 

(t)  See  tbe  ceeee  mtpm,  moA  Wmi  v.   M;  A  DowL  909,  A.  C 
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CHAPTER  XI. 


8SCURITTF0R  00018. 


pAitT  T.        In  what  Cases,'] — ^It  is  entirely  in  the  discretion  of  the  court 
la  what  cam.  or  judge^  whether  they  will  compel  the  plaintiflF  to  ^ve  seeuri^ 
for  costSy  and  stay  the  proceedings  in  the  mean  tune  until  U 
he  given ;  and  they  may  exercise  such  discretionary  power  at 
any  time  (a^. 
whmpbin-      If  the  plamtiffy  whether  suing  in  an  individual  or  in  a  re- 
tL^oSr*     presentative  (b)  capacity^  and  whether  for  his  own  henefit  or 
that  of  another  (c),  permanently  reside  ahroad  (,d)^  or  even  in 
Ireland  (e),  or  ScoUand  (/),  or  elsewhere  out  of  the  jurisdic- 
tion of  the  court,  the  court  or  a  jud^  will  stay  the  proceed- 
ings in  the  action  until  he  give  secunty  for  costs  to  the  satis- 
faction of  one  of  the  Masters.    And  they  will  do  so  although 
the  defendant  has  no  defence  on  the  merits  (g).    So,  where  a 
plaintiff  in  error  resides  abroad,  he  may  he  in  like  manner 
compelled  to  find  security  for  costs ;  and,  in  defiiult  thereof 
the  defendant  in  error  wiu  be  allowed  to  proceed  on  his  judg- 
ment (A).    Where  there  are  several  plaintiffs,  however,  u  any 
one  of  them  reside  here,  this  security  will  not  in  general  m 
ordered  to  be  given  (t),  and  this  although  that  one  he  a  bank- 
rupt (i).    But  it  womd  be  so  in  an  action  hy  husband  and 
wife  for  a  personal  injury  to  the  wife,  if  the  husband  be  re- 
Teinponry    sident  abrcNcd,  although  the  wifd  be  resident  here  (/)•    The 
SS5!:»-    absence  .broad  n.«rt  ge  of  .  penn«;«.t  kind ;  «.d  w^ere  U» 


absence  is  of  a  mere  temporary  kind,  as  in  the  case  of  a  ^ 
man,  or  a  foreigner  serving  on  ooard  an  English  vessel  (si),  or 
on  board  a  foreign  vessel  constantly  sailing  to  and  from  Uiis 
country  (n),  he  will  not  be  compelled  to  give  this  security  To). 
As  to  what  is  a  temporary  absence,^  it  perhaps  may  be  taken 


r«)  Fletdtmr  ▼.  Law,  6  N.  ft  M.  SSlt  1    Amn.,  7  Tsuot  907:  Jimm,,  S  C.  ft  J.flt; 
Ad.ftE.651}lH.ftW.490,&C;M*ail-    1  DowL  SIN),  &  C. ;  Dot  Bamlm  r,  R— ,  1 


loeA  T.  Rabhum,  9  N«w  lUp.  389,  Hodfoi,  S16.  But  an  Irish  Company  havt 

(6)  ChtmHtr  ▼.  Finnit,  1  B.  ft  B.  277t  3   teen  ooropelled  to  gira  aacnrhy  fiir 


Moota, 609. 8,  C t  Chmtbtiimim  t.  Chmm-  thou^  many  of  tha  mambert  laiided  In 

btrkdn.  1  Dowl.  366.  England.    {Ldtmmriek  mmi  Wufm^4  haU' 

(e)  YtmOt  V.  Ymnk,  3  Ad.  ft  E.  311.  toar  Cumpang  ▼.  W^ttr,  4  Bfaf.  SM). 

(if)  Prav  V.  Edie,  1  T.  R.  267:  U(r<  ▼•  (*)  iPOmmttt  ▼.  JaAmteMa,  1  EmI,  411. 

DaviM,  1  Tyr.  fiS3t  1  Price,  N.  R.  11,  (/)  Hmimtr  ▼.  Jfo^te,  12  M.  ft  W. 

a,  C. .•  Ba*0r  T.  HajyiWBiwt,  6  T.  R.  067:  813;  1  DowU ft  L.a96,  S.  C 

Di  Mam^  t.  Jmdum^  13  Prica.  008k  (m)  Bmuhm  v.  GorM»,  S  H.  BL  aOt 

«)  FUt^traH  v.  WkUmnurt,  1  T.  R.  382:  fbrrf  v.  BMdkar,  1  Hodfsa,  OS. 

lAmarkk  aad  WaUrprd  Aaltaar   Om«-  (m)  Nabow  t.  G|fi9«  2  Taont.  SSaL 


^onr  ▼•  VraMtTt  1  Mont,  ft  P.  S3;  4  Ring.       (o)  Sae  Katim  ▼.  Ptow,  1  Moowft  P. 3lh 

5  B.  ft  Aid. 


364,  S.  C. ;  Leioi*  v.  Ovmm,  5  B.  ft  Aid.   Jaoote  ▼.  ftgaawww,  1  B.  ft  P.  26:  jamm,» 
265:  JTatomr  ▼•  SknM,  M'Clal.  U  Y.  213L     2  Chit.  152:  COa  t.  Rial*.  7  Mooca,  6U: 


i/)  Baxfar  ▼.  JfOTyan,  6  Taunt  370>    TVviar  t.  Framtt  2  DowL  022: 
And  laa  Id.  20:   Naytor   v.  Jata/tk,  10    v.  SMtt,  2  Dowl.  022:  ¥rai^am  v.  Mpm** 


Moora,  622:  WOmn  v.  AM&n,  1  Tidd,    4  DowL  280:  La  Vanmma  v.  PHmcv  ^ 
6th  ad..  8791  Oqwa,  6  Jur.  64.    A  distinction  hM 


[gS  E0aHMr^  mmi  LMk  Raltwaif  0»m-   mada,  wbara  tha  abawiwr  Is  tamporary, 
pany  t.  DmMom  7  DowL  879L  batwaan  a  resldsnee  abroad  when  tha 


(A)  Lawi*  v.  Oamut  5  B.  ft  AkL  266.         tion  k  eommanced,   and  going  abroad 
(f)  Orr  ▼.  Bowk$,  I  Hodgas,  23,  C.  P.:   aftarwards  and  white  It  b  panding:  In  tba 
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M  a  rale  that  it  will  not  be  soch  where  the  plaintiff  wonld  be    cbai>.  xt. 
absent  beyond  the  time,  when  judgment  could  in  the  ordinaiy 
oourae  of  proceeding  be  obtaiz^  a^fainst  him ;  there  has  no^ 
however,  been  anv  decision  to  this  effect  M,     A  foreigner  Though 
in  this  country,  though  his  permanent  residence  be  abroad,  ^Jj^^^ 
yet  if  his  visit  here  be  more  than  of  a  merely  temporary  na- 
ture, will  not  be  compelled  to  give  this  security  (^).    And 
where  he  was  a  f<»«igner,  but  was  in  the  habit  of  residing  four 
months  in  every  year  here,  and  was  a  man  of  property,  the 
court  refused  to  compel  him  to  give  it  (r).    Nor  will  tus  se-  Nor  ii  «n  tn- 
curity  be  required  to  be  given  on  the  ground  of  plaintiff's  ab-  ^1^!^  *^ 
sence  abroad,  when  such  absence  is  not  voluntary,  and  the 
plaintiff  is  an  Englishman  ;  as  in  the  case  of  naval  ^d  military 
officers,  and  other  persons  engaged  abroad  in  the  public  ser- 
vice (s).    Therefore  tiiey  would  not  require  it  where  the  plain- 
tiff was  a  commissioner  of  the  Ionian  Islands,  filling  his  office 
out  of  this  country  (0;  nor  whero  the  plaintiff  was  an  Enslish 
officer  serving  in  South  America  («);  nor  whero  he  held  the 
offices  of  port-captain  and  harbour-master  in  the  island  of  Bar- 
badoes  (x),  nor  whero  he  was  a  private  in  Uie  East  India  Com- 
pany's service  in  India  (j).    And  in  such  cases,  it  does  not 
matter  tluit  the  plaintiff  is  a  foroigner.    If  the  plaintiff  be  lUiidcnoeftt 
domiciled  abroad,  it  is  no  answer  to  the  application  to  say,  that  J^g^  *'*'"' 
he  IB  at  prosent  in  this  country,  and  was  so  when  the  action  ^ 
was  commenced,  if  his  visit  be  but  a  temporary  one  («).    On 
the  other  hand,  though  the  plaintiff  be  domiciled  abroad,  the 
^plication  will  not  be  granted  on  an  affidavit  that  he  intends  to 
leave  this  country ;  the  defendant  must  wait  till  he  has  left 
it  (a).  It  is  no  answer  to  the  application  that  the  plaintiff  is  in  pomm^ 
the  possession  of  money,  or  Exchequer  bills,  or  cither  floating  Jjjjjj^^i- 
capital,  in  this  country,  sufficient  to  answer  for  the  costs ;  but  •««  tosp- 
it  seems  it  would  be  so  if  he  be  in  possession  of  chattels  real,  pUcaUon. 
or  other  property,  of  a  fixed  and  permanent  naturo,  unless, 
indeed,  he  be  a  foroigner  (b),    A  peer,  whose  person  is  pri-  peen,  ambM* 
vileged  from  arrest  (c),  or  a  foroi^  ambaasador,  or  his  ser-  ■•**<*''  *^ 
van^  will  not  be  compelled  to  give  security  for  costs  (d); 
although  ambassadors  and  their  suites,  by  a  fiction  of  the  fits 
gentium,  aro  considerod  as  still  resident  in  the  state  from  which 
they  have  been  sent,  and  are  not  amenable  to  process  in  the 
country  in  which  they  actually  reside.    In  two  recent  cases,  Foreign  po- 

fomer  cMt,  Fattmim,  J.,  \im  cooddered    77}  8  Twiot.  736,  S.  a 


thai  tiM  plBtoUir  ought  to  find  lacurity.  (jr)  tbming  ▼.  ChH0imim,  7  I>oirL  ta/U 

bat  not  in  the  latter.  See  WtiOt  v.  Bartcmt  (y)  Oanoood  v.  Brodfrwrn,  9  DowL  1091. 

SDowl.  160.  But  thisdietinctknie notie-  (%)  0»m  ▼.  Jotowpn,  5  &  A  Aid.  906:  1 

eogniscd  In  the  Common  Plew:  see  Konf  D.  &  R.  560,  &  C  t  Na^hr  v.  Joseph,  10 

▼.  B0Mc*cr,  1  Hodg.  DO,  Moore,  ASS:   Amn^  2  Chit.  Rep.  IBS: 

ipi  An  ahenoe  of  eighteen    months  Anom.,  8  Tnunt  737.    And  lee  OMrniy  v. 

would  not,  perham;  be  temponry:  iee  Ker,  3  DowL  589;  DmHUtg  t.  Harmon,  8 

fM*  ▼.  IFo^TMr.  SDowL 499.  DowL  165;  6  M.  dc  W.  131,  &  C-  St. 

(q)  PorrUr  v.  Cuter,  1  H.  Bla.  106:  Ltgerr.  Di  Nuovo,  S  Scott.  N.  R..  587. 

Amm.,  8  Taunt  737:  Ctragno  v.  Homam,  (a)  Oragno  v.  Hmmhi,  6  Taunt.  20: 

6Id.90:  iliMn.,3Moore,78:  2>M0li»v  ▼.  fPiOiiM' v.  GorbMft.  1  Y.  &  J.  611. 

Barmam,  6  M.  dc  W.  131;  8  DowU  165.  (b)  See  Lbiuariek   RaOwa^  Conwait^  ▼. 

(r)  Dttrrea  v.  Matthamm,  8  Taunt  711.  jrWuer,  4  Ring.  394:  JSfUii6«M^  RaOwaif 

(«)  HWtv.Gar^tttt,  lY.aJ.511:DMr.  OMNpony  v.  Dbmwom,  7  Dowl.  573. 

rm  T.  MaWtemtn,  8  Taunt.  711:  Oregno  (e)  Fmran  (Eert)  t.  RoMn*.  9  Dowt 

^'Haman,6ld,ki:  DowHngyr.Harmam.  636.    And  tea  iMrdNugaaty.Haramrt.t 

6M.  &  W.  131:  8  DowL  165.    See, how-  DowL  578.    But  lee  Lari  AUbonmah  v. 

ever,  OHam  v,  Jtknmm,  ii^tn,  BmUm,  9  Lm.  Obe.  171*  fi6th  July,  1834, 

(0  lard  Ifvitnt  v.  Harawyt,  2  Dowl.  before  the  Master  of  the  Rolls. 

^.  id)  Duk9 de  MonttSano  r.Chrittin,  5M. 

■    (N)  CTLmakr  ▼.  JfaedoMM,  S  Mooft,  .A  SeLSOS. 
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Paet  v. 


Plaintiff  •• 
poverty  by 

acts. 

'Where  de- 
fendant re- 
sides abroad. 


Where  plain- 
tiff a  bank- 
rupt, insol- 
vent, or 
pauper. 


Where  he  su< 


Semrit^  for  dmUf 

foreign  potentates  have  been  com^led  to  give  siich  security, 
in  causes  arising  out  of  commercial  transactions  (e);  and,  m 
general,  the  rank  of  the  plaintiff  will  afford  no  answer  to  the 
application.  Where  the  defendant  has  possessed  himself  of 
all  the  plaintiff's  property,  so  as  to  divest  nim  of  all  power  to 
give  security  for  costs,  the  Court  will  not  require  it  (/^. 

Where  the  defendant  is  quasi  a  plaintiff,  as  in  replevin,  and 
he  resides  abroad,  he  may  be  compelled  to  find  security  for 
costs  (^).  So,  in  ejectment,  where  the  party,  being  abroad, 
seeks  to  come  in  and  defend  as  landlord  (A);  and  so,  perhajje, 
in  a  feijpied  issue  under  the  Interpleader  Act  it).  But,  in 
other  acUons,  the  defendant  will  not  oe  compellea  to  give  such 
security;  and  where  both  plaintiff  and  defendant  were  residing 
abroad,  the  Court  compelled  the  former  to  give  security,  but 

not  the  latter  (j)* 

The  plaintiff  will  not  be  comp^ed  to  give  security  for  costs 
merely  because  he  is  a  pauper,  or  bankrupt,  or  insolvent,  and 
this  even  in  a  qmi  tarn  action  {k).  Nor  will  such  security  be 
compelled,  though  he  become  bankrupt  or  take  the  benent  of 
the  Insolvent  Act  after  action  brought ;  and  though  hb  as- 
signees be  entitled  to  the  sub^t-matter  of  the  action,  if  they 
decline  the  benefit  of  the  action  {l)\  and  the  onus  of  shewing 
that  they  claim  the  benefit  of  it  lies,  it  seems,  on  the  defend- 
ant (m),  though  this  is  not  free  from  doubt  (n).  The  defend- 
ant's course  in  such  a  case,  where  the  assignees  do  not  make 
such  claim,  is  to  plead  the  plaintiff's  bankruptcy  or  insol- 
vency (o).  Cleariy^the  security  will  not  be  compelled  where 
the  bankrupt  or  insolvent  is  suing  on  his  own  behalf,  for  his 
own  benefit,  as  for  a  cause  of  action  which  did  not  vest  in  his 
assignees  {p\  or,  for  after-acquired  property  (^);  or  wh^rethe 
action  is  to  try  the  validity  of  the  fiat  agamst  nim  (r),  or  the 
like  («}.    But  if  the  plaintiff  become  bankrupt  (0,  or  take  the 


\e)  The  Emperor  vf  Brazil  v.  Robtneon^ 
6  DowL  522;  1  Ner.  k  P.  817.  &  C '  Otfhe, 
King  ^Greece,  v.  Wright,  6  DowL  IS. 

(/)  M*Cullock  ▼.  Rpbinmm,  2  New  Rep. 
881  And  see  Roper  ▼.  J^tUHpe,  3  M. 
ft  R.  84:  BrUtowe  w,  Needham,  8  Dowl. 
658. 

ig)  Satut  ▼.  Cr%tU3hieif,  1  B.  ft  B.  506;  4 
Moore,  880, 5.  C  In  HiAett  v.  BkUie,  1 
Hodgea,  119t  3  DowL  634,  8.  C;  the 
Court  refused  to  compel  the  <lereiMlaiit  in 
replevin  to  give  security  for  ooets,  on  the 
ground  of  ms  porertjr. 

'h)  Doe  V.  Jameson,  4  M.  ft  R.  670. 

(<)  See  BsnosM*  ▼.  BssmK,  1  Com.  B. 

m, 

(/)  Baxter  ▼.  Morgamt  tf  Tannt  37S> 
And  tee  Fbrrf  t.  StoOtf  I  DowL,  N.  S.» 
783,  where  defimdant  g«ve  notlee  of  trial 
by  provlBo. 

(*)  Am*  ▼.  Jmnm,  8  M.  ft  W.  136:  At- 
mUage  v.  Orf^loM,  10  Jur.  377,  B.  C:  Mg- 
let  V.  ffawMiu,  6  DowL  647:  OcMEmt  v. 
Bartow,  Cowp.  84:  JUM  ▼.  Chrren.  8  H. 
Bl.  87:  Oregmv  v.  Elgin,  8  C.  6k  M.  836| 
4  Tyr.  836;  8  DowL  860,  8,  C,  in  which 
tetter  case  the  pteintiffhad  brought  nearly 
100  actions  against  pahUeans  for  penaltin 
nnder  the  86  Geo.  8,  e.  1& 

(?)  See  Smew  t.  Tbwneeni,  6  Taunt 
183:  Beekhmm  r.  Knight,  6  DowL  887:  4 
Bing.,  N.  S.,  74,  8L  C:  Dps  ▼.  BUe*,  6 
Scott,  714:  Webh  v.  IFartf,  7  T.  R.  898: 


Afosen  v.  PMia,  8  DowL  81;  1  C.  4t  M. 
680:  3  Tyr.  665,  S.  C 

(m)  JUtmMs  v.  Hctden,  Q.B.,  Ball  Court, 
M.  T.  1837.  1  Jurist,  946;  where  CW»- 
ridge.  J.,  refused  to  compel  the  aatigneea 
to  giye  security  for  costs  where  the  d^ 
Andant  had  not  applied  to  them  belitae 
the  motloo,  to  know  whether  or  not  they 
faitended  to  continue  the  acCioB  or  icpa- 
diate  it.  And  see  WUkhuhaw  v.  Mar^eM, 
4  Tyr.  993. 

{n\  See  Denton  ▼.  WiBamf,  8  DowL 
183:  Toi^kir  v.  Wmtmgue,  8  M.  1^  W.  315; 
and  see  Dbyls  v.  Aniiveont  8  Dowl.  fl86> 
where  no  assimee  had  been  «>pointed. 

<0)  See  BsdMNsm  v.  KnU/kt,  6  DowL 
887;  4  Bing.,  N.  S.,  74.  &  C 

(p>  Andrewo  ▼.  Mnrrie,  7  DowL  718. 

(91  Cohen  V.  fieO.  1  TMd.  0th  ed.,  680. 

(r;  M*OM>tk  t.  Rebinoan.  8  N.  R.  Stt. 
See  Ksmulf  T.Di(£8Sraith,6a3:  Jtopar 
▼.  FMOtpo,  3  M^ftK.  84. 

Is)  Wiroff  T.  Btooon,  6  Bine.,  ?v.  S.,  871f 
8  Scott.  667,  B.a:  M*ConneSr.  Jahmtem, 
1  East,  431 :  MintMn  f.  Hart,  1  Chit  Rep. 
816:  M*CnUock  v.  WoyiMow,  8  Ifew  Rep. 
308:  ilfMn.,8  Taunt.61:  GteowwAjr  v.Ckf- 
Nsr,  8  C.  ft  J. 631:  Beektem  t.  IOs%fte,4 
Btaig*,  N.  9.,  74. 

(1)  IFs66  ▼.  irari,7  T.  R.  896:  Memm 
v.n)IMU,lC.  ft  11.880.  InDogier.JUf 
denm,  8  Dowl.  606,  the  Court  ordeixl 
the  Mcuilty,  thoofb  the 
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ben^t  of  the  InsoWent  Aet  {u\  alter  action  broughL  and  the  c»a>.xi. 
caese  of  actiim  Teste  in  his  assignees^  and  they,  or  the  hank-  foriwMetor 
rupt  for  them,  continue  the  action  for  the  benefit  of  the  estate,  Hk  Msignoc*. 
the  Court  will  compel  him  to  give  security  for  costs ;  the  de- 
fendant undertaking  not  to  plead  the  bankruptcy  or  insolvency 
as  a  defence  (m).  If  the  plaintiff  sue  m  firmA  paimeris.  in 
such  a  case  ne  should  be  dispaupered  before  the  oefendant 
makes  the  application  for  security  {y).  So,  the  Couii  or  iudge  ^^cre  plain, 
will  require  security  for  costs  to  be  given  by  a  plaintiff  in  in-  {Imtlfl^orat 
solvent  circumstances,  who  sues  not  for  his  own  benefit,  but  toftiptkin,or 
for  that  of  creditors,  to  whom  he  has  assigned  his  property  in  <i'^P»'^^ 
trust  for  the  benefit  of  the  body  of  his  cr^itors  (;r}.  But  not 
so  in  a  case  where  he  has  merely  assigned  the  aebt  sought 
to  be  recovered,  or  part  of  his  property,  and  the  action  is  for 
the  benefit  of  the  assignees  (a).  It  may,  perhaps,  be  taken  as 
a  general  rule,  that  where  another  person  is,  in  fact,  proceed- 
ing with  an  action  in  the  name  of  ine  party  on  the  record,  and 
that  party  is  in  a  state  of  pauperism  and  insolvency,  the  Court 
will,  by  staying  the  proceedings,  compel  him,  for  whose  bene- 
fit the  action  is  proceeding,  to  come  in  and  give  security  for 
costs  ^b).  And  the  same  if  the  action  be  brought  at  the  in- 
stigation of  a  third  party  to  try  a  right  in  which  such  third 
party  is  interested  (c).  If  an  action  brought  by  a  tenant  is 
really  and  substantially  the  action  of  the  landlord,  the  Court 
will  order  the  latter  to  ^ve  security  for  costs  (d).  Where 
tre^>ass  was  brought  against  parish  officers  for  a  aistress  for 
poor's  rates,  the  court  stayed  proceedinos  in  the  cause  until 
security  for  costs  was  given  bv  the  landlord  of  the  pliuntiff, 
who  was  also  his  attorney,  and  who  had  instigated  him  to  re- 
fose  payment  of  the  rates  (e).  But  in  a  subsequent  case  a 
somewhat  similar  motion  was  refused ;  it  not  being  clearly 
made  out  by  the  affidavits  that  the  action  was  the  action  of 
the  third  party,  and  not  that  of  the  plaintiff  on  the  record  (  /)• 
In  trespass  for  mesne  profits  in  the  name  of  John  Doe^  security 
for  costs  will  be  ordered  (g).  It  may  here  be  added,  that,  ex- 
cept in  ejectment,  or  where  he  is  an  officer  of  the  court,  the 
only  mode  of  compelling  a  stranger  to  the  record  to  pay  costs 
is  by  an  application  to  the  Court  to  §tay  proeeedingi  until  se- 
curity for  costs  be  given ;  for  the  Court  will  not,  except  in 
those  cases,  order  a  stranger  to  the  record  to  pay  the  costs  of 
an  action,  although  he  be  substantially  a  party  to  it  (A). 


not  ampinted.    Bat  lea  Sprno  ▼.  IUmm-  Broum.  8  Scott.  fiS7t  6  Bing.  N.  C.  271* 

Mtf.  S  TaanC  IS.  8  DowL  979«  5.  C 

(II)  Heitfiordv,  m*Knmt,  4  D.ft  11.81;  (6)  Ptr  OHeHdg*,  J.,   In   Amtmnf  ▼. 

SB. ft  C.  679.  S.  a  knAmtOmprnfmlh^y,  Morrit,  7  Dowl.  719:  BOMt  T.  KetiMtk, 

OgOier.SC.  AJ.631.  IflAd.AB.tt?;  9  Dowl.  196:  4P.ftD. 

(X)  Monlfly  ▼.  lAiirfw,  3  M.  A  R.  981 :  306,  S.  C.    Sae  SblMwm  ▼.  Imk,  9  DowL 


▼.  Townltif*  ft  SooCt,  N.  R.»  361. 

40:  4  M.  &  O.  77S*  S.  a  When  such  an  (e)  S«e  per  TMM.  C.  J.,  tn  Haamv  r, 

nndcrtakhig  was  not  given,  and  deftnd-  Paehelt,  7  Dowl.  437t  7  Soott,  477.    And 

ant  pleaded  the  binknipCcy,  the  Court  eee  TemmU  ▼.  Bmim,  5  B.  4t  C.  flOe. 

iaAuedtoietaeidetheptaa,butraBchKled  (d>  Ba«  v.  itoM,  1  Soott,  N.  It,  217 ;  1 

the  rale  for  the  lecartty.  {MlneMn  t.  M.  At  0. 44ft,  S.  C 

fierr,  I  ChH.  Rea  916).  (e)  TbiMfil  ▼.  Bttum,  8  B.  A  C.  908. 

t$)  Mftmr, Haektr,  5  I>owL«47.  (/)  HaorMy  ▼*  PM*eJr,  7  I>owl. 437 ;  5 

(>j  Perktm  v.  Adcmk,  1ft  Law  J.,  N.  Blag.,  N.  C,  486,  8.  C 


Ck?,  Exdi.:  Bmrtaif  ▼. PeeMI, 7  Do«rl.       ^  PUet  v.  C¥r6<fi,  Say. 78. 
^'  __  (A)  Ha^tvard  ▼.  Giffard,  6  DowL  0B9. 

And  fee  «nlty  906. 


(a)  iiargan  v.  Jtan«.  7  Moon,  S44: 
n«y  ▼.  Smith,  1  OowL  400:  Wnv  t. 
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In  iifectmnt. 


Application 
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Seewritjf  for  CosUf 

Lunacy  of  the  plaintiff  is  no  ground  for  requiring  security 
for  costs  (t).  As  to  security  for  costs  in  an  action  by  an  in- 
&nt,  see  ante^  1090. 

Where  a  plaintiff  was  couTicted  of  felony^  and  under  sen- 
tence of  transportation,  after  issue  joined;  and  the  attorney 
continued  the  action,  he  was  ordered  to  give  security  for 
costs  (k)*  And  where,  after  arresting  the  defendant,  the 
plaintiff  absconded  to  avoid  a  charge  of  bigamy,  he  was 
ordered  to  give  this  security  (/}. 

A  claimant,  who  is  substituted  for  the  defendant  under  an 
interpleader  rule,  is  entitled  to  call  upon  a  plaintiff,  resi- 
dent abroad,  for  security  for  costs  (m).  Where  the  action  is 
brought  by  order  of  the  Court  ot  Chancery,  the  Court  in 
which  it  is  brought  will  not,  it  seems,  in  any  case,  entertain 
an  application  for  security  for  costs,  but  the  defendant  should 
apply  to  the  Court  of  Chancery  (n). 

As  to  security  for  costs  in  an  ejectment,  see  ante,  946,  943. 

Application  far,  when  to  be  made,  and  how,  and  Mubeequeni 
Proeeedinffi.y-'It  cannot  be  made  until  the  defendant  has  ap- 
peared (o),  unless  in  the  case  of  several  defendants,  and  then 
one  may  make  it  after  he  has  appeared,  though  the  rest  have 
not  so  (p).  In  all  cases,  the  defenocuit  must  make  the  application 
promptly,  after  he  knows  of  the  plaintiff  being  abroad,  or  of 
the  other  grounds  upon  which  the  application  is  founded ;  and 
before  the  rule  of  H.  71, 2  FP.  4,  r.  98,  if  he  took  any  ste^  in 
the  action  with  such  knowledge,  as  obtaining  an  order  for  time 
to  plead,  or  pleading,  or  the  like,  the  Court  always  dismissed 
the  application  (q).  But  now,  by  that  rule,  **  an  application 
to  compel  the  plaintiff  to  give  security  for  costs  musi,  in  ordi- 
nary cases,  be  made  before  issue  joined :"  and,  since  this 
rule,  nromptness  is  defined  to  mean  **  be/ore  issue  joined*'  (r); 
and  tne  defendant  does  not  in  general  waive  his  right  to  have 
the  security  by  taking  any  step  in  the  cause,  as  by  obtaining 
an  order  for  time  to  pkad,  or  pleading  or  the  like,  with  know- 
ledge of  the  grouna  for  it,  provided  he  apply  before  issue 
joined  (s).  A^d  he  may  apply  even  afier  an  undertaking,  be- 
fore issue  joined,  to  take  short  notice  of  trial  generally,  or  such 
notice  as  the  pliuntiff  can  ^ve,  or  notice  for  a  specific  dav  {t\ 
but  not  so  if  such  undertaking  was  given  after  issue  joined  («). 
And,  ^nerallv,  if  the  defendant  make  the  application  afi^ 
issue  joined,  he  must  do  so  promptly,  and  within  a  reason- 
able time,  after  being  first  apprised  of  the  ground  for  making 


(0  amir.jlUm,  9B.  U  P.  437. 

{k)  Hmrt^y,  Jaeob,  1  a  dc  Aid.  IfiO. 

O  Rcgtn  v.  Butunr,  4  Dowl.  411.  Bnt 
lee  ligyd  V.  Davit,  1  Tyr.  533. 

Im}  Btnazeek  v.  Bmttt,  I  C.  B.313w 

(n)  See  OHva  v.  Jthnmm,  6  B.  dc  Aid. 
906. 

(o)  De  la  Pmna  v.  Dve  d$  Birm,  A  T. 

R.0&7. 
(p)  See  Carr  ^.Shaw,  4  T.  R.  4ML 
iq)  Dmtean  ▼.  SNnt,  6  B.  At  Aid.  709;  1 
D.  ft  11.348,  S.  C-  fl^mm  v.  Wright,  I 
Dowl.  SB:  Watitwrighl  v.  Blood,  9  C,  M., 
ft  R.  740}  1  Gale,  S33|  1  T.  ft  O.  37» 
8.C. 

(r)  Wmt  V.  Cook,  1  Com.  B.  313:  per 
7IimW,C.J. 


<«)  See  FletOm  v.  Lme,  5  Ner.  dc  M. 
361;  3  Ad.  di  E. Ml :  1  H.ft  W. 430,  3L  O/ 
JiVyT.  WiM»,3  Dowl.  6:  ESiolmrgk  IW»- 
ooof  Compao^  ▼.  Dowtao,  7  DowL  9JS: 
DowHor  T.  Harmom,  6  M.  ft  W.  131:  S 
DowL  165,  &C/OMev.  IFfiftAt, S DowL 
It. 

(D  BUfAurgh  ami  UUk  RaOw^  Ctan- 
pooif  T.  Daumn,  7  DowL  573:  DwwBuf  v. 
Horomo,  tuproj  Wool  ▼.  Qnir,  1  C  B. 
319t  S  Dowl.  dfc  L.  834,  3.  C 

(«)  Do  JfowNSem  r.  Omtlao,  1  Btnc. 
67,per  JWreww,  J.t  EMotmrgh  aod  LoA 
Rauwa^  Cootpoo^  v.  Demwii,  7  DowL 
573:  M^Mor  t.  Gurom,  3  Taunt.  t7>: 
»oolf,Lag^,ld,{nU 
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it ;  ftiid,  if  he  delays  making  it  in  a  reasonable  time,  the  appli-  cbap.  xi. 
cation  will  be  diamiflsed  (x\  Where  all  the  costs,  as  far  as  a  — ^— 
demurrer  was  concerned,  nad  been  incurred,  and  the  plaintiff 
then  went  to  reside  abroad,  the  Court  thought  the  justice  of 
the  case  would  be  met  by  letting  the  demurrer  be  argued, 
and,  if  judgment  were  given  for  the  plaintiff,  staying  the  pro- 
ceedings until  security  was  giren  for  costs  (jr). 

The  application  may  be  made  to  the  Court  or  a  judge ;  Th«appUcft- 
usually  U  is  made  to  the  latter,  except  in  term  time,  and  ^^'^ 
then,  unless  the  case  be  an  ordinary  one,  it  is  made  to  the 
Court.    The  rule  ntm,  if  to  be  with  a  stay  of  proceedings,  will 
not  be  granted  on  the  last  day  of  the  term.    In  the  Common  Nodotof 
PlcAs  W^d  Exchequer  (a),  if  the  rule  be  intended  to  stay  the  """^^^ 
plaintiff's  proceedings,  as  it  usually  is,  a  previous  notice  of  the 
motion  must  be  given ;  and,  in  the  Exchequer,  it  is,  it  seems, 
a  two  days'  notice  (6);  but  this  notice  is  not  required  by  the 
Queen's  Bench  (c).    In  the  Queen's  Bench  (d)  and  Exche-  ^^^  ^ 
quer  (e),  in  order  to  have  the  rule  ntft  drawn  up  with  a  stay  of  ""^^^y* 
proceedings,  a  previous  demand  (f)  should  be  made  of  the 
]>laintiff,  or  his  attorney  or  agent,  tor  the  security,  a  reasonable 
time  before  moving.    But  tms  would  be  the  only  consequence 
in  these  courts  of  not  making  such  demand,  viz.  that  the  pro- 
ceedings miffht  go  on  pending  the  rule  (g).    In  the  Common 
Pleas,  such  demand  must,  it  seems,  be  made,  and  a  refusal,  or 
that  which  is  equivalent  to  it,  obtained,  before  making  the 
motion,  or  the  rule  would  be  refused,  unless  the  defendant 
would  take  it  without  a  stay  of  proceedings,  and  simply  as  a 
rule  requiring  security  for  costs  (k).     A  notice  of  motion 
would  not  be  equivalent  to  such  demand  (t).    In  general  it  is 
best  in  all  cases,  if  there  be  time,  to  make  this  demand  before 
applying  to  the  Court  or  a  judge  for  the  security.    If  the  de-  ^pp'!2J*9J  ,, 
fendant  grounds  the  application  upon  the  feust  of  the  plaintiff  SSmici, 
being  resident  abroad,  and  he  cannot  otherwise  ascertain  the 
hd,  so  as  to  make  a  positive  affidavit  of  it,  his  course  is  to 
take  out  a  summons,  and  obtain  an  order  to  be  furnished  with 
the  phiintiff's  residence,  as  pointed  out  in  Fol,  1,  78,  79. 

Tne  affidavit  in  support  of  the  application  need  not  state  in  AfBdcrit  m 
what  stage  the  proceedings  are :  if  the  application  be  too  late,  ^  Mpportof. 
it  is  for  the  plaintiff  to  shew  it  in  the  affidavit,  in  shewing 
cause  (k).  It  seems  that  an  affidavit,  stating  that  the  plaintiff 
resides  out  of  the  jurisdiction  of  the  court,  as  the  deponent  is 


ir)  Afton,,  9  Chit.  Ren.  151.  S«e  Ymmg  Formt,  589. 

V.  BUkwortht  8  Ad.  &  E.  479,  n.:  Dm  v.  ig)  S9t  Kbtg  </  Ontee  v.  Wright,  9 

^twtf«  1  DowL,  N.  &,  857:  Wabmprlght  Dowl.  19:  Fmmtmin  v.  Staolf.  mpm.   Be- 

T.  Bkmd,  9  C,  If .,  ft  R.,  740i  4  Dowl.  Ibce  which  cmm.  without  such  demand, 

517,  &  C  platotHT  was  held  entitled  to  the  cntU  of 

^9)  Kmrnth  v.  MfOt,  1  Scott,  N.  R.,  409{  the appllcationt  tee  Fkichtr  v.  hew,  3  Ad. 


1  M.  &  O.  5(«5,  &  C  &  E.5Al,mfir«/BaaMev.  Dtffiflmotov,  1 

tt)  See  Ra^fi  v.  Brown.  1  Hodfei.  97.  &  &  A.  SSI. 
(a)  See  Hmmah  v.   Wtfmmkt  3  Dowl.       (A)  See  Adam*  v.  Brmmt  1  DowL  973: 

073.  Hmitk^  V.  Bvlwm;  6  Dowl.  633;  8  Scott, 

(6)  Id.    See  form.  Chit  ForoM,  583.  947,  8,  C    Formerly,  a  demand  and  re> 

(e)  atrttttm  v.  Rmoa,  9  DowL  583.  fkual  befofe  moving  was  necessary  hi  all 

(tf)  Beiile  ▼.  D»  fisriMtfM,  1  B.  «  Aid.  cases.  Seefiwiev.GttM,  3  M.5i  Selw.  983. 


3a:  HMwsdIr  v.  Smith,  9  Chit.  150.  (<)  Hwttle^  v.  Buhim;  m»pra. 

(«)  /oMM  V.  Junet,  9  C.  5i  J.  907i  1  {k)  CMe  v.  Beon^.  5  DowL  161 :  Jme» 

DowL  313.  8,  C:  AwiMte  v.  Staails,  5  y.Jmea,  10  Law  J.,  77;  9  C.  »  J.  907. 

DowL  331,  Excfa.  8.C    See  the  former  case  of  Lmmimi  ▼. 

.  (/)  Hvntiivy.  BiilM«r,6DowL683t  6  BMeA,  1  Marsh.  376,  oonfra. 
SoMt,  947.  S.  a    And  see  fonn.  Chit. 
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Part  v.     informed  and  believes,  is  insufficient  (/).    A  statement,  that 

the  plaintiff  is  residing  abroad,  is  prmd  faicie  a  sufficient 

statement  that  he  is  not  abroad  for  a  mere  temporary  pur- 
pose (m).    The  affidavit  need  not  swear  to  merits  (n). 
Ttaefbr  The  Court  will  not  appoint  any  fixed  time  within  which 

ooQwqumoe  ^^^  security  for  costs  shall  be  given  by  the  plaintiff  (o)  ;  nor 
of  not  giving  will  they  allow  the  defendant  to  sign  a  judgment  of  mm  proiy 
*^  if  not  given  within  a  fixed  time  (p).    The  rule  (with  the  ex- 

ception where  it  is  obtained  agamst  a  plaintiff  in  error  (q)  ), 
does  no  more  than  stay  the  proceedings  until  the  security  be 
given ;  and  if  the  defendant  determines  on  having  the  ac^on 
proceeded  with^  he  must  force  plaintiff  on  in  the  usual  way, 
and  thereby  abandon  the  security.  The  plaintiff,  if  he  wishes 
to  proceed,  should  give  the  requured  security.  If  the  parties 
cannot  agree  upon  the  form  or  sufficiency  of  the  security, 
the  plaintiff  should  procure  an  appointment  from  one  of  the 
masters,  and  serve  a  copy  of  it  on  the  defendant's  attorney  or 
Amount  and  agent  one  day  before  the  day  appointed*  The  amount  and 
■uffldcQcyoi:  -sufficiency  of  the  security  is  to  be  decided  by  the  Master,  and 
the  Court  will  not  interfere  with  his  decision  unless  a  case  of 
manifest  and  ^ss  error  be  made  out  (r).  It  has  been  held, 
that  the  security  must  be  given  for  retrospective,  as  w^  as 
prospective  costs  (s) ;  but,  in  a  later  case,  Auesony  J.,  denied 
this(<).  Where  tne  assignee  of  a  debt  brought  an  action  in 
the  name  of  the  assignor,  who  was  resident  abroad,  it  was  con- 
sidered that  the  assignee's  written  undertaking  for  securing 
the  costs  was  not  sufficient  Ttf J).  The  security  should  be  a 
bond  or  instrument  under  seai  (x). 
Fresh  secu-  Ify  &fter  the  security  is  given,  one  or  both  of  the  sureties 
r*ty.  become  bankrupt  or  insolvent,  that  will  afford  no  ground  for 

the  opposite  party  insisting  on  fresh  security  (y). 
Discbarge  of      Where  the  plaintiff  had  an  unsatisfied  judgment  against 
"^''^'y*        the  defendant  for  a  large  sum,  the  Court  dischamd  a  rme  fat 
security  for  costs,  upon  the  plaintiff  undertaking  that  the 
costs  in  the  event  of  the  defendant  obtaining  a  verdict  should 
be  set  off  against  the  former  judgment  («).    It  seems  doubtfiil 
whether,  if  a  plaintiff  return  to  England  after  he  has  been 
compelled  to  give  security  for  costs  on  account  of  his  residence 
abroad,  the  Court  will  order  the  security  to  be  cancelled;  at  all 
events,  ihey  will  not  do  so,  unless  the  plaintiff  himself  swear 
that  he  intends  to  reside  in  this  countiy  (a). 
Time  for  As  to  the  time  for  pleading  after  the  security  is  given,  and 

ttSa^oxtitr  '^^^^  judgment  may  be  signed  for  want  of  a  plea,  see  ante^ 
givw.  Fd.  1,  211. 

(0  JflfNW  ▼.  CoObuoH,  a  DowL  &  L.    Aiofo,  7  DowL  ft79> 
449:  SfOTdew  v.  Hokler,  6  DowL  S74.  mi       {»)  Harvt^  v.  Jaah,  1  B.  ft  Aid.  130: 
vmrt  t  and  lee  DmoUng  v.  Harmtmt  6  M.    Mason  v.  poflUA,  8  DowL  &. 
k  W.  131,  per  AUermm,  B.    See  form  of      (()  Oxmdm  t.  Cmoper,  4  DowL  SfL 


•flBdavit,  Chiu  Forms,  56S.  But  Harvt^  v.  Jacob  wm  not  died. 

(!»)  Hmtmer  ▼.  Mangi0t»  IB  M.  ft  W.  («)  Yirndt  v.  Vbwd«.  S  Ad.  ft  £.  SIL 

SIS.  («)  See  form.  Chit.  Porms,  5S3L 

(n)  Ante,  1830.  (y)  Jont  v.  Joeoto,  S  Dowl.  61 . 

(o)  Bnmghim  t.  Jermn^,  1  H.  ft  W.  (•)  J^HMowtv.NetdktmhSSaoiU  N.R., 

585.  799:  8  Dowl.,  N.  &,  S68;  4  M.  ft  G.  901, 

\p)  KtO^  T.  BrowHt  5  Dowl.  864.  5.  C. 

(9)  LtwiBV.  Oeeru,  1  B.ftAld.96Sb  (a)  See  fiedMO  v.  Hakg,  7  DowL  ISt 

(r)  Firemch  v.  Mmtk,  4  Soott,  N.  R..  4  M.  ft  W.535:  Thnmrv,auak,S  DomLt 

719;  4  M.  ft  O.  10?,  &  C   Set  KmU  t.  N.S^  51. 
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CHAPTER  XII. 


OTBR  OF  DBEDSy  &C. 

WhUf  and  in  whai  Ctues.'] — In  all  cases  where  a  deed,  &c.,  Chap,  xii. 
is  pleaded  with  a  pro/erty  and  such  profert  is  necessary  (a),  wiut,aDdiii 
the  opposite  pAity  may  have  oyer  of  it,  and  may  then  set  ^^^  <*«>^ 
it  forth  in  his  plea,  or  other  pleading,  if  he  will.  Oyer 
may  he  had  on  profert  made,  atthoogh  the  party  making  it 
might  have  alleged  an  excuse  for  not  <£>ing  so  (6),  and  in  that 
ease  the  party  making  the  profert  will  nave  to  amend  hy 
stating  the  excuse  (c).  Unless  there  has  heen  a  pro/mi^  how- 
ever, over  cannot  be  prayed ;  and  therefore,  if  a  deed  he 
pleaded  without  pro/erif  or  a  proper  excuse  for  the  want  of 
it  (d),  the  other  party  may  demur  si)ecially  (e)  for  the  want 
of  it^  and  should  do  so  if  it  be  essential  to  his  plea,  &c.,  that 
the  deed  should  be  set  forth.  Oyer  is  generally  craved,  where 
it  is  essentially  necessary  that  the  de^,  &c.,  pleaded  should 
be  set  forth,  before  the  party  craving  oyer  can  plead.  It 
is  usually  craved  of  bonds  and  other  specialties,  letters  of 
administration  (/),  and  letters  testamentary  (^).  It  cannot  be 
craved  of  a  deed  operating  under  the  Statute  of  Uses  (h)^  nor 
of  a  feoffment  (t),  nor  of  private  acts  of  Parliament  {i)y  nor 
of  letters  patent  enrolled  in  Chancery,  though  pleaded  with  a 
profert,  nor  of  a  record  (/).  If,  however,  a  record  of  the  same 
court  be  pleaded,  we  have  seen,  (antCy  838)  that  the  opposite 
party  may  demand  a  note  in  writing  of  the  term  and  number 
of  the  roll  on  which  such  matter  of  record  is  entered  or  filed, 
or  the  plea  will  not  be  received.  It  cannot  be  craved  of  mesne 
process  (m).  It  may  be  added  that  the  Court  cannot  dispense 
with  or  modify  the  right  to  oyer  (n). 

The  term  **  oyer"  does  not,  it  would  seem,  import  inspection  oyer  does  not 
of  the  deed  ;  consecjuently,  in  cases  where  the  party  is  desi-  ^^J^*"* 
rous  of  such  inspection,  and  entitled  to  it,  he  must  take  out  a 
summons,  or  apply  to  the  Court  to  obtain  it,  as  mentioned  in 
the  next  chapter.  In  one  case  in  debt  on  bond  with  a  pro/erty 
the  Court  refused  to  make  a  rule  on  the  plaintiff  to  allow  an 

{•)  Morri^t  camt  S  Salk.  407t  9  Ld.  c  16, 1. 1. 

Raym.  gGS>  S.C./  Steph.  PL  60;  1  Sauud.,  (/)  Gtrrard  r.  BaHy,  9  WUs.  413. 

0th  cd.,  9  b.    But  tee  Cook  r.  Remington,  Q,  l}al$f  v.  Mahon,  4  Bing.,  N.  S.,  i35t 

6  Mod.  237.    Itaeenwthatthedcnuuidof  3  Scott.  299,  S.  C. 

over  b  a  kiodof  plea.    lAnon,,  3  Salk.  (A)  Dmman  v.  Butt,  9  Moore,  5B3;  3 

119).   A«  to  when  a  profert  U  necessary,  BIng.  499.  S.C    See  A.  v.  Jon^,  1  Jones, 

see  the  case  of  Bain  v.  Cooper,  8  M.  &  W.  Rep.  Exch.  Ir .  63S;  1  Saund.,  6th  ed., 


7&i*  and  cases  there  ooUected ;  and   1  9.  n. 

Saund.,  6th  ed.,  8  h.  \i)  See  Rmd  v.  Brodtman,  3  T.  R.  lAl. 

(b)  Foregty  {W  Thortbif)  v.  Sparrow^  9  (Ir)  J<#by  t.  Whito,  9  Doug.  477* 

Stxa.  1186  :   1  WUs.  16,  S.  C. ;  TUt^  v.  it)  Ret  s.Amery,  1 T.  R.  149. 

NnNtt,3T.R.153.  (m)  Anon,,  Ttdd.  136.     It  cannot  be 

<tf)  1W  ▼•  NoMtt,  eupm.  craved  of  an  original  writ    (R.  T.,  19  O. 

(d)  As  to  what  Is  asufllclent  excuse,  see  3i  BoaU  v.  Edwards,  1  Doug.  997>. 

W^mmrlfe  etue,  5  Coke,  7A  b  :    Watia  v.  (n)  Arehbithop  qf  Canterbttrw  v.  TtOb,  3 

Barritm,  4  M.  A  W.  639}  1  Saund.  9  a.  Btng.,  N.  C,  789i  5  Dowl.  687,  &  C 

(•)  UecamMH  damur  gooeraUy  1 4  Anne^ 
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Part  t.     inspection  of  it,  on  the  ground  that  defendant  suspected  it  to 
be  forged  (o);  but  they  granted  it  in  another  (p). 


J^«*^         The  party  craving  oyer  is  not  bound  to  plead  without  it  in 
picMi  without  cases  wnere  it  is  properly  demandable  {qY 
"•  If  it  be  craved  where  it  is  not  demandable,  the  other  party 

Demand  of.    may  treat  the  demand  of  oyer  as  a  nullity,  and  sign  judgment 
JjJJI^Jgj^  when  the  time  for  pleading  has  expired;  but  u,  mstead  of 
doing  so,  he  grant  the  oyer,  the  party  who  craved  it  may  con- 
sider and  treat  the  whole  instrument  as  part  of  the  other^s 
plea(r). 

Mwh^^  At  what  Time demandable.']^BefoTe  the  introductbn  of  the 
dmmHf^*-.  j^g^  practice,  since  the  Uniformity  of  Process  Act,  over  could 
not  be  demanded  after  the  term  in  or  of  which  the  deed,  &o^ 
was  pleaded  («),  but  it  is  conceived  that  this  rule  is  now  Inap* 
plicable.  It  cannot  be  demanded  after  a  plea  in  abatement  ^1); 
but  it  may  be  beibre  the  time  for  pleading,  or  the  time  limited 
by  a  judge's  order  for  pleading,  nas  expired  («);  unless  the 
order  expressly  except  the  right  to  demand  oyer(x) ;  and  the 
right  is  not  waived  by  pleading,  unless  the  plea  be  to  the  deed 
or  other  instrument.  If  maoe  afterwards,  it  may  be  treated 
as  a  nullity  l»).  Under  circumstances,  the  Court  have  ffranted 
oyer,  though  sought  for  after  the  usual  time  allowed  for  it ; 
and  on  an  amendment  it  is  frequently  ordered  that  the  defend- 
ant may  have  oyer  of  the  instniment* 

iNmMnd,  how     Demand,  how  made,"] — Over,  though  upon  the  pleadings  it 
"^**^  seems,  and  is  supposed  to  be,  grant^  by  the  Court,  is  in  foci 

demanded  and  granted  by  the  attomies  (e)»  Tike  demand  it 
made  by  a  note  in  writings  correctly  intitled  in  the  court  and 
cause  (a),  and  signed  and  directed  as  notices,  4^.,  usualfy  are.  It 
should  he  servea  upon  the  opposite  attorn^  or  agent  (6).  If  a 
copy  of  the  instrument  is  wanted  as  well  as  oyer,  the  demand 
should  be  of  oyer  and  copy.  If  the  instrument  consists  of  two 
distinct  and  complete  parts,  as  a  bond  with  a  condition,  the 
oyer  should  be  craved  of  both  (c),  but  it  is  sufficient  to  crave 
oyer  of  one  only,  if  no  use  is  sought  to  be  made  of  the 
other  (d). 

When  grtnt-      When,  and  how  granted.'] — The  demand  of  oyer,  when  pro- 

ed. 

(o)  GMiHnrf  T.  Mamta,  1  B.  ft  P.  271.  Aar  v.  Anmv,  1  T.  R.  150:  O0rrm4  t. 

{p\  Anon,,  dted  8  Mooie«  688.  IBar^,  9  Wib.  413:  DtOf  ^  Lttit  v.  Fe- 

{a)  Sontg  V.  Sparrmo,  9  Str.  1186|  1  mtt,  Bamce,  iG8:  Fbrnmot  t.  ffcfaiMt. 

WiU.16.S.C.:  Dolv  ▼.JtfMoM.SDowl.  Id.  241:  Batter  v.  SMdkweO,  Id.  a»: 

905;  4  Btag.  N.  C.SS5.  S.  C    See  Jfth-  tbtrikg  v.  Varkg,  Id.»9l  TIdd,  Mh ed., 

bUhippftfQMntnimrw  v.  Tm66,  9  Bing.N.  MS;  Sdlon,  SOO.                        ^        .-.• 

C.789;  5DowL(IW,&C  (<)  GooiftSdktf  ▼.  3W%.  «mm. 

(r)  jQ^bryV'  ^V^te.  S  Doag.478:  hung-  UO  Bmht  y.  Sakhwm,   Barnee,  SHL 


wM  y.  Hundnd  i^f  lakwortk,  6  Mod.  S7:  And  lee  Sparicm  t.  fMwjwn,  f  B.  ft  P. 

Cook  {lMi9)  ▼•  AfiNtMfton,  Id.  897 1   1  979. 

Saund.  317.  n.  (8).    See  9  T.  R.  1A3,  n.  {%)  Anm,,  3  Selk.  119:  homgnU  ▼.  TW 

(«)  nOfvU  T.  Arthur,  8  Selk.  487;  «  Hwtired  itf Umw^,  6  Mod.  98;  9  Selk. 

CkNn.  Die.  198. 133:  Mamirn/ London  ▼.  498.  &  C 

Oorray.  9  Lev.  149.   SeeUiereaMMiln  IFjf  (a)  IVmI*  v.  Gbefev.  3  Soott,  7SB. 

tnarf^»ca$0,5Co,7*'h.  (6)  Tidd. 9th ed. 697-    Seetonnofde* 

it)  UngnvU  v.  Hundred  itf  JateMH^  6  mend.  Chit.  Ponm.  ttfiw 

Mod.  98:  8  Selk.  488,  &  C  (e)  Cboftv  t.  Aan^ivMm,  6  Mod.  987. 

I^«)  GoodHetov.TWhr,  4Dowl.491|  9  (if)  Lib.  PL  909,  pL  9l0i 
C.  M..  ft  R. 694;  I  T.  ft  Or.  140,  AC: 
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perly  made,  stays  all  proceedings  of  the  party  bound  to  grant   cmap,  xn. 

oyer  tiD  he  has  granted  it.  The  plaintiff  is  not  bound  to  mnt 

cnrer  within  any  limited  time  after  it  has  been  demanded  (e). 
But  it  is  genenuly  his  interest  to  grant  it  without  delay ;  for 
the  defendant  is  entitled  to  as  many  pleading  days  after  the 
oyer  has  been  given,  as  he  had  yet  unexpired  at  the  time  of 
demanding  it.  But,  if  the  plaintiff  demand  oyer,  the  defend- 
ant must  grant  it  within  two  days  exclu^ve  of  that  on  which 
it  is  demanded,  Sunday,  or  any  other  holiday,  not  being 
reckoned  if  it  be  the  last  of  the  two  (g\  otherwise  the  plain- 
tiff may  sign  judgment  as  for  want  of  a  plea  (A). 

The  demand  of  over,  in  the  days  of  ond  pleading,  was  com-  How  gnatad. 
plied  with  by  rea^ff  the  instrument  aloud  in  open  court, 
and  which  was  generally  done  by  the  clerk  of  the  court  when 
the  oyer  was  of  a  record  of  the  court,  or  by  the  pleader  when 
the  over  was  of  a  deed  or  other  instrument  not  such  record. 
The  aemand  is  now  complied  with  by  exhibiting^  and^  ifreqmred^  in  fnwni. 

ioi  is  msualfy  the  com),  fy  mating  omt  a  copy  of  the  nutrumsnt^ 
ineMinp  tie  attestation  and  names  ofths  Witnesses  by  whom  it  was 
attested(t)  ^,  and  taking  and  delivering  it  to  the  opposite  attomew 
eragmu(k\  who  mn^  pay  for  it  at  tke  rate  of  4m.  per  sheet  {I). 
Aa  already  observea,  {amtOy  1237),  the  term  oyer  does  not 
import  inspection.  As  the  instrument  of  which  oyer  is  given 
is  supposed  to  be  ready  it  seems  unnecessary  to  make  out  a 
eopy  of  a  plan  annexed  to  it  (m).  An  indorsement  made  on  a 
deed  at  the  time  of  its  execution  being  part  of  the  deed,  there 
can  be  no  complete  oyer  of  the  deed  without  that  indorse- 
ment (n)  ;  but  this  is  otherwise  in  the  case  of  an  indorsement 
made  after  the  execution,  and  this  although  it  may  alter 
the  effect  of  the  deed  (o).  Where  the  plaintiff  is  an  executor, 
and  oyer  is  craved  of  the  letters  testamentary,  of  which  pro- 
fert  is  made,  the  will,  as  well  as  the  letters  testamentary, 
must  be  set  out  (/>)•  Where,  in  an  action  on  an  administra- 
tion bond  by  a  creditor  of  the  deceased  in  the  name  of  the 
archbishop,  the  defendant  craved  over  of  the  bond  of  which 
profert  was  made,  but  the  archbishop^s  officer,  who  had  the  cus- 
tody of  the  bond,  refused  to  attend  at  the  office  of  the  defend- 
ant 8  attorney  with  it,  for  the  puipose  of  oyer :  it  was  held, 
that,  furnishing  an  office  copy  of  tne  bond  to  the  defendant's 
attorney,  or  producing  it  to  him  at  the  registrar's  office  in 
Doctors^  Commons,  was  not  sufficient  over,  and  the  proceed- 
ings were  staved  untU  the  bond  should  be  produceo  in  the 
usual  course  (q).  The  Court  will  not  dispense  with  the  oyer 
by  substituting  a  copy  of  the  original  or  otherwise  (r). 

If  the  deed  or  instrument  of  which  profert  is  made  is  in  the  ^^len  tn 
hands  of  a  third  party,  the  court  may  in  some  cases,  under  lumda  of  third 
special  circumstances,  compel  him  to  give  oyer  of  and  produce  ^^*^' 

(«)  Wttbtrjf.  Amttm,  8  T.  R.SS6.  (n)  Cbok  v.  Remingltm,  6  Mod.  837;  1 

..(ft  PiHfn  T.  DMm,  S  T.  R.  40,  anit,  Saund.9d.,6thcd. 

VoLl,  laUL  (o)6iia*v.Gdtfncwnti^,lDowL,N.S., 

(A)  AiMM..6Mod.l8S.  388. 

.  (I)  Lmgmmt  v.  Jtogtn,  WUIes,   888.  (p)  Italey   v.  Mchm,  6  Dowl.  305;  4 

AndmOdlrv.  ii«m<n^«en, 6  Mod. 837t  >  Bteg.,  N.  S., 836:  6  Scott, 006,  &  C 

SlllL48e,  8.  a  («)  jbvhbithopqfCantertmrp  v.  Tttlb,  3 

{k)  Puv  V.  DMiM,  a  T.  R.  4a  Bing.,  N.  C,  780:  5  Dowl.  627,  &  C 

(I)  R.  T.,  5  ft  6  0. 8.  (r)  ArttibUktp  ^  OmtfsAw^  v.  I^i6», 

J«)  Smk  Hwatm  t.  fFilnor,  8  M.  4t  mym, 
W.780i 
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it,  if  neceflsary,  at  the  trial  («).  If  in  the  poaseanon  of  a  conri, 
as  in  the  case  of  an  administration  bond,  perhaps  the  Court  of 
Queen's  Bench  may  grant  a  mandamus  to  compel  the  produc- 
tion (f). 

Refusal  of  Oyer.'\ — To  refuse  oyer  when  it  ought  ^to  he 
granted  is  error  (tf }.  In  order  to  bring  error,  the  p^y  inmaC- 
fng  upon  oyer  must  enter  his  prayer  upon  reoora ;  and  this 
being  in  the  nature  of  a  plea,  the  other  party  may  either 
counterplead,  or  demur  to  it,  and  the  Court  will  thereupon 
give  juag^ent  {x) ;  upon  which  judgment  the  writ  of  error 
may  be  brought.  He  has  no  right  to  have  it  entered  of  record 
unless  it  was  made  in  time ;  and,  if  out  of  time,  he  has  no 
right  to  call  on  the  other  side  to  counterplead  (jf^.  When 
oyer  is  demanded  of  a  defendant,  he  must,  as  we  nave  seen, 
(onto,  1239),  grant  it  in  two  days,  exclusive  of  that  on  which  it 
»  demanded,  Sunday,  or  any  other  holiday,  not  heing  reckoned 
if  it  be  the  last  of  the  two,  otherwise  the  plaintiff  may  sign 
judgment  as  for  want  of  a  plea. 

Proceedings  after  Oyer  gramlUd,'] — After  oyer  b  granted,  it 
is  optional  with  the  party  "vdiether  he  set  it  forth  m  his  plea 
or  not  (;?}.  If,  however,  the  defendant^  after  having  oyer  of 
a  deed,  does  not  set  forth  the  whole  of  it,  or  if  he  mis-recite 
it,  the  plaintiff  may  either  mgn  judgment  as  for  want  of  a 
plea  (a),  or  he  may  ^ray  that  the  deed  be  inroUed,  and  tha«- 
upon  have  it  truly  inroUed,  and  demur  (6).  And  it  would 
seem,  a  similar  course,  mutaUi  mutandiSy  might  be  adopted  in 
the  case  of  a  demand  of  oyer  by  defendant.  But  this  in  both 
oases  must  be  understood  as  extending  to  cases  only  where  the 
whole  of  the  deed  relates  to  the  matter  of  action ;  for  if  it 
contain  other  matters  besides  those  which  are  to  be  performed 
by  the  party  craving  oyer,  it  seems  to  be  unnecessary  to  set 
out  the  irrelevant  matter,-*it  is  sufficient  for  him  to  set  ou 
iferbatim  the  whole  of  the  matters  which  relate  to  him  (c); 
otherwise,  in  some  cases,  the  record  might  run  to  an  immode^ 
rate  length  (d).  It  seems  unnecessary  to  set  out  on  oyer  a 
plm  referred  to  in  the  deed  («).  Where  the  deed  is  set  forth  on 
the  pleading  after  oyer  demanaed,  the  effect  is,  as  if  it  bad  bee& 
set  forth  in  the  first  instance  by  the  opposite  party,  and  the 
tenor  of  the  deed,  as  it  appears  upon  oyer,  is  conse^vonUy 
considered  as  forming  a  part  of  the  last  precedent  nleaduiff  (/). 
Therefore,  if  the  deed,  when  so  set  forth  by  the  plea,  be  tonoii 


llMt  fSejlon,  MS. 

Bing.  N.  C.  780* 

S  Mod.  IflS:  Skrartr  ▼.  Si^rraMr,  9  8tr. 


1186;  1  Wils.  16.  &  C/  1  Saund.  ft  d. 

(r)  Mayor  <^  Umtkm  v.  GMrmri  9  Lev. 
149:  LMMoeil  ▼.  Hundndiff  IdewoHkt  9 
SiOk.  406;  9  Ld.  lUrm.  969.  &  C 

(y)  Ooodbrkkt  ▼.  iWfar,  9  C,  M.,  *  R., 
094*    ^^ 

{%)  Wtmrnit  Ommmit  ▼.  Forwl,  9  Str. 
•1941.  See  SmUk  t.  J«mm<n«v,  9  DcmU  169, 
per  PoMiwm,  J. 

|s)  W^nam  ▼.  Duflfciw  ^  Cumim%miid,  4 


T. R.  3701  CM ▼. HNfciie.  3 M. 4lIL S6; a. 

(6)  Com.  Dig.,  Pkeder,  P.  1.  And  lee 
fl^mmm  v.  Thmkam  (|f  CkiMtortaMd,  4  T* 
R.  370.  n.:  SmiM  ▼.  Jwwiiy,  9  Dovi. 
109. 

(e)  W^mtm  ▼.  Dirt>ew^Oi>aii9arf.  4 
T.  11.390:  ISeimd.  317.  lu  (9).  Botewm^ 
•re  NdtoIWi  V.  WUmct^  8  M.  ft  W.  71I. 

(tf)  1  Suind.  317.  B.  (9).  And  we  1 
Saund.  9,  M:  CMk  ▼.  JtewiiviM,  f  Mod. 

ai7* 

(«)  Vmtiaik  T.  inimof,  8  M.  4e  W.  7ll« 
(/)  See  fWM  r.  Anertr,  5  Tyn  WTi 

9  C,  M.,  «  R.  304,  o*  CL    See  SHhA  ▼. 

^ewMM,  9  DowL  lISc  iUMta  v.  Wrm^ 

mmt  9  M .  *  Or.  1. 
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to  contain  in  itself  matter  of  objection  or  answer  to  the  plain-  crap.  sir. 
tiflPs  case,  as  stated  in  the  declaration,  the  defendant's  course 
is  to  demur^  as  for  matter  apparent  on  the  fice  of  the  declara- 
tion {g)\  and  it  would  be  improper  to  make  the  objection  the 
subiect  of  plea  (A).  When  tne  deiendant  relies  on  a  variance 
in  the  statement  of  the  deed  in  the  declaration,  he  should  plead 
mm  est  factum  without  craving  oyer,  and  setting  out  the  deed 
in  his  plea;  for  by  so  doing  he  would  be  precluded  from  avail- 
ing himself  of  the  variance  (i). 

We  have  just  stated,  that  it  is  optional  with  the  party  de-  Wien  pwty 
manding  oyer  whether  he  will  set  it  forth  in  his  plea  or  not ;  ^^^^ 
but  by  B.  H,y  2  fF.  4,  r.  44>  "if  a  defendant,  Mter  craving  out  the  deed, 
over  of  a  deed,  omit  to  insert  it  at  the  head  of  his  plea^  the 
plaintiff  on  making  up  the  issue  or  demurrer-book  may,  if  he 
think  fit,  insert  it  for  him ;  but  the  costs  of  such  insertion 
shall  be  in  the  discretion  of  the  taxing-officer'*  (it).  If  the 
plaintiff  craving  oyer  of  a  deed,  &c.,  do  not  afterwards  set  it 
forth  in  his  replication,  &c.,  the  defendant,  in  his  rejoinder, 
&c^  mav  (if  he  wish  to  have  it  set  forth)  pray  that  the  deed 
be  inrolled,  and  thm  set  it  forth,  or  at  least  such  parts  of  it 
as  relate  to  the  matters  in  dispute  (/).  Where  the  defendant 
pleads  a  deed,  and  the  plaintiff  craves  oyer,  and  then,  without 
setting  forth  the  deed  on  the  record,  repues  mm  est  factum^  a,nd 
adds  the  similiter  for  the  defendant,  and  delivers  the  issue 
with  notice  of  trial,  the  defendant  may  return  the  issue,  and 
pray  that  the  deed  may  be  inrolled ;  and  if  plaintiff  after«> 
Wards  proceeds  to  trial  upon  the  issue  as  originally  delivered, 
it  is  irregular,  and  the  Court  will  set  aside  the  verdict  (m). 

As  to  the  defendant's  time  for  pleading  after  oyer  granted,  Time  to 
when  demanded  by  him,  see  Vol.  1,  p.  210.    The  plaintiff  has  fl^igij^ 
the  same  time  to  reply  after  oyer  has  been  given,  as  he  had  at 
the  time  of  the  demand  (n). 

M  J^ff^  V.  Whit9  Xkmg,  475:  8hM  either  wt  forth  the  over  hi  Ms  plee  or 

t.SmV,  4  B.  ft  C.  741.  not,  at  his  elKtkm.    {The  Wwm^  CkMi»- 

(]b)  Stcph.  on  PL,  Mh  ed.  pony  v.  Jbrrve.  S  Str.  1841  {  ^fltmoMb  v. 

({)  1  Oilt.  PI.  449i  1  SmiDd.  916,  317.  Pormnitr,  1  WBi.  97 ;  Tidd,  9th  ed.. 

Bit  we  per  PbMmmi,  J.,  tBAnllft  T.Jcift-  069). 

«iM>, 9I)owl.  Ifift.  (0  See SMA ▼.  Jmmlngh nv:  Com. 

(«)  Such  was  formerly  the  vractSoe  of  Dig.,  Pleader,  P.  1. 

the  Conmoo  Pleat  (Barnes,  997):  but  the  (wp  9mUh  t.  JwiwIimj^  tmf,rm. 

pnetice  of  the  Queen's  Bench  was  dlilfer'  (n)  R.  T.,  6  &  6  O.  2. 
ttt.  In  which  court  the  deibidant  might 
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Mode  ofobUnmng  Impeetion  of  PMic  Books,  Sfc,,  1260. 


PAmT  ▼.        Inspedion  of  Instruments  of  a  private  iVafi«r«.T— The  Court  (a) 
inMnuMDU   o'  A  jud^  will  frequenUy,  in  the  exercise  of  their  e<qiiitable 
ofa|Nrhr«t«    jurisdiction  pending  an  action,  order  (5)  a  party  in  it  to 
inv^oiiii  Sr'^^^  ^  ^^®  opposite  party  the  inspection  and  copy  of  a  deed, 
ingtMraL      or  other  written  instrument,  in  nis  or  his  attorney's  poa- 
session,  when  it  is  neoe«ary  to  see  or  have  a  copy  of  it,  lor  the 
purpose  of  framing  his  pleaduigy  or  supporting  hb  action  or 
defence,  as  the  case  may  be  (c);  and  when  the  party,  haTiqg 
the  possession  of  the  deed  or  instrument,  can  be  considered  as 
holainff  it  as  the  trustee  or  agent  of  the  opposite  party  (<n. 
Ptttknitr      Thererore,  where  one  part  only  of  an  instrument  is  executed, 
llJU^J^       and  it  is  lodged  in  the  hands  of  one  party  for  the  use  of  both, 
gnnted.        he  would  be  considered  a  trustee  for  the  other  pculy,  and  Uie 
production  of  it  may  be  compelled  for  the  use  or  the  latter  {eX. 
but  not  so  where  two  parts  of  an  instrument  are  executed, 
and  one  of  the  parties  loses  his  part,  or  that  part  has  been  de- 
stroyed (/).  Nor  will  the  production  be  compelled,  except  in 
cases  where  the  partT  requiring  it  is  a  partv  to  the  instrument, 
or  b  identical  with  nim,  or  c&ims  by  or  through  some  person 
who  was  a  party  (g).    It  is  not,  however,  necessary  that  an 
instrument  inter  partes  should  hare  been  executed  by  the  op* 
posite  party  to  entitle  the  applicant  to  the  production  (A).  An 


If)  M.  IMS.  Klmgy.  JTAur.  4  TainiL  SKt  Mmntm  r. 


it)  fWt,  IMS.  ammdtn,  1  B.  ft  B.  SlSt  Bhgg  ▼.  Kmi. 

le)  PwH,  1944.  6  Blof.  614:  Dntmtm  w,  BoMMrte.  S  Bias, 

(tf)  OoodfUr  ▼.  VWJbr,  14  M.  Sc  W.4:  1:  Bmd  v.  CMmmm.  t  C.  A  M.  4a8:  S 

Bodjgmn  v.  Wardm,  1  DowL  A  L.  S86t  UorrU  w.  Bm,  1  M.  A  W.  S97:  Dm  ▼. 


per  Vamghmi,  B.,  Nmk  v.  SuHmd,  t  C.  dr  S^gM.  1  DowL  163:  R. T.Mi 

J.  979.    8m  Rfad  T.  CbtomMi,  t  DowL  lar»  8  DowK  140. 

SM:*nMv.  PrM»r»6DowLa09i    Lotd  {/)  Strmtr.Bnmn^eTmmVdM^wh&n 

Ji«Hfl<i(rls mM  to  lunr« laid  it  down  M  a  onepartofaehaitrriiarty  wasloatat  aaa. 

rule»  that,  wtMncrer  a  dafcndant  would  And  wet  Wctdeaek  r.  PFarfMMtM,  t  T.  dr 

be  entitled  to  a  dieeovery,  he  ifaould  have  J.  4:  TrmtU  v.  Obflbu,  2  C.  61  J,  6S5:  LtH 

It,  without  goiiif  into  equity.     (Bonw  PorfMar*  v.  OoHn^,  4  Bina.  ISS;  It  Moore, 

T.  Alumtdtr,  Tidd's   Prac.  AM).    Thte  963,  &  C;  Mt^tr  qf  Arwtdel  v.  HMumv,  1 

doctrine,  however,  cannot  be  supported.  DowL  118.    But  lee  Nmi  v.  SwJmh,  9  C 

Ooodftr  V.  fWtor,  14  M.  A  W.  41:   8  ft  J.  978. 

DowLftL.661.  8eea]aoTwiaaBv.ilil«i.5  (g)  SmM  r.  IFbUer,  3  M.  A  W.  SS: 


H.  a  W^398jpcr  AbUigtr,  C.  B^  end  jU-    LanrrmM  v.  BMper,  5  Bfaig. 6:  Btamm  v. 


dmmn,  B.:  Wkmar  ▼.  OnaM,  9  T.  R.    Am*,  6  Taunt.  «0: 

683:  Hik^ard  v.  SmMfc,  1  Bine.  ^U  8   3  Bing.  IM;  Ctekt  r.  Nmthl  9  Wn§,7» 


Moore,  M6,S;C.  Dattmm  v.  PkiSiM,  4  Taunt.  161. 

<«)  BMnt  ▼.  Ptrttr,  I  Taunt  386:       (A)  Manme ▼.  Bumttn,  1  B.  ft  &Sia 
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allottee  of  aharee  in  a  projected  railway  oompany,  who  is  called  cbap.  zn i. 

upon  to  pay  money  in  respect  of  the  shares  allotted  to  him,  is 

entitled  to  inspect  the  subeoibers*  amement  and  parliamentary 
ooDtract,  these  deeds  being  within  Uie  power  andoontrol  of  the 
other  party  (t }.  Where  the  plaintiflF  (assignee  of  A.,  a  bank- 
ropt )  sued  B.  in  respect  of  contracts  alleged  to  have  been  en- 
tWed  into  with  him  on  the  joint  aeconnt  of  A.  and  B.,  he  was 
compelled  to  allow  the  demdant  to  look  at  A.'s  books  to  see 
what  the  contracts  were  (k).  In  an  action  against  a  sworn 
brokeTy  of  London,  for  negugence  in  making  a  contract,  the 
Court  compelled  him  to  produce  his  books,  to  enable  the  plain- 
tiff to  inspect  and  take  a  copy  of  the'oontract  (/)•  So,  where 
prirate  account  books  of  the  plaintlflPcame  into  tne  defendant's 
hands  as  his  agent,  the  Court  held  he  should  have  inspection 
citbem,  for  the  defendant  held  them  as  trustee  for  the  plain- 
tiff (m).  Where,  under  a  warrant  for  felony  against  a  plain- 
tiff, the  deed  on  which  the  action  was  brought  was  taken  from 
him,  the  Court  ordered  that  a  copy  of  it  should  be  furnished  to 
him  to  declare  upon  (n).  In  an  action  a^^ainst  the  marshal 
for  an  escape,  the  Court  compelled  him  or  his  officer  to  permit 
the  plaintiff  to  inspect  the  writ  of  kabeoi  corput  and  return, 
and  the  commUtUw  indorsed  thereon  (o).  On  the  other  hand,  Pankuiarin- 
where  the  plaintiff  sued  for  the  breach  of  an  amement  to  take  !^27*^ 
him  into  partnership,  and  it  appeared  that  the  draft  articles 
had  been  settled  hj  tne  attormes  on  both  sides^  but  that,  the 
engrossment  rarying  from  the  draft,  the  plaintiff  had  refused 
to  execute  it,  he  was  holden  not  entitled  to  inspection  and 
copy  of  the  latter,  because  he  was  not  a  party  to  it,  though  he 
was  allowed  it  of  the  draft  (p).  And  where  the  application  was 
fimnded  on  an  affidavit  by  tne  plaintiff,  that  the  agreement  set 
up  by  the  defendant  was.  if  it  bore  the  plaintiff's  name,  a  for- 
gery, the  rule  was  on  the  same  grouna  refused  (q).  In  an 
action  for  breach  of  promise  of  marriage,  the  Court  refused 
the  defendant  an  inspection  of  letters  written  by  the  plain- 
tiff to  him,  which  he  alleged  contained  a  release  of  his  pro- 
mise, and  which,  after  tne  breaking  off  of  the  connexion, 
&e  defendant  had  returned  to  her,  upon  an  understanding 
that  all  the  letters  of  both  should  be  mutually  returned,  which 
she  had  not  complied  with  on  her  part  (r).  So,  in  an  action 
to  try  the  title  to  land,  the  Court  refused  a  rule  to  compel 
the  plaintiff,  or  his  landlord,  to  permit  the  defendant  to  in- 
>pect  or  take  a  copy  of  one  of  the  landlord's  title  deeds  to 
tne  estate,  it  not  appearinff  that  the  plaintiff  held  the  deeds  as 
tnutee  for  the  defendant  («).  So,  in  an  action  on  a  bill,  the 
defence  being  that  the  defendant  was  liable  only  as  surety,  and 
that  time  had  been  given  to  the  principal,  the  defendant  was 
held  not  to  be  entitled  to  the  inspection  of  a  deed  in  the  plain- 


^(OStaaANOit  T.  ilnlOT,  lALawJ.,  N.  ASc.SOSL    See  JL  v. SMrM'o/ Cfteieir,  L 

Sf  110.  Ekeh.  Chit.  Rapu  47S,  poti,  ]24fi,  where  inspection 

>)  yrutttime  V.  }\4<(/lr,  4  M.  &  Soott,  of  a  writ  bk  fherHTt  hand*  was  reftised. 
!«>  (p)  lUMUffb  V.  fil«a«6y,  3  Bing.  148. 

^O  Bmnditg  ▼.  Alwyn,  7  B.  dr  C.  804.        tq)  Jmtel  r.  MiOntgm,  1  M.  A  Scott, 

fiiitseeli0iii«T.Hb«*ii«ii,lMoo.ftP.334;  60&. 
4  Bteg.  AaO»  5.C  (r)  Goodlif  ▼.  FuOtr,  14  M.  A  W. 4. 

(M)  Jtm0a  T.  fuhiter,  4  DowL  446.  {$)  PttkeHnff.  N«ym,  1  B.  ft  C.  V»%  9 


{n)  Berria  v.  JUrit,  9  Chit.  Rep.  SS9l       D.  dr  R.  386,  S.  C    And  tee  HiU^md  t. 
(0)  A«  r.  Jotm»  7  B.  A  C.  732;  M.  ^k    amUh,  I  Bing. 461  {8  Moore,  686,  S.C. 


lt570,S.C    SeeCbapiTT.  JofMv,  SMoo. 


1244 


JntpMm  €md  Chfm 


pakt  ▼.     tiff*8  poasessiony  by  which,  at  (it  was  alleged,  time  had  been 

given  to  the  principal,  to  which  the  defimdant  was  not  a 

party  (t).  So,  in  an  action  by  a  diu|>owner  againat  the  ownen 
of  goods  on  board,  for  their  proportion  of  a  ffeneral  average 
loss,  the  defendant  w«i  allowed  to  inspect  and  take  copies  of 
the  statement  of  the  general  average  loss,  bat  not  of  the  pro- 
test, the  account  of  expenses  ineurred,  which  constituted  the 
sums  sought  to  be  made  the  subject  of  g^Mial  average,  and 
other  usual  documents,  from  which  the  ^neral  average  leas 
was  drawn  up  (n).  In  an  action  for  freight  and  demurrage 
by  shipowners  agsonst  the  charterer,  the  CVmrt  revised  the  lat- 
ter an  infection  of  the  logbook  kept  during  the  voyage  {x)^ 
Where  in  trover  for  a  horse  and  harness  the  defence  was,  that 
they  had  been  sold  under  a  distress  for  rent  against  a  third 
party,  and  it  appeared  that  such  party  had  signed  an  agree- 
ment allowing  the  defendant  to  keep  in  possession  after  the 
five  days,  the  plainUif  was  refused  an  infection  or  copy  of 
that  agreement  (jf).  It  may  be  here  added,  that  though  the 
Court  refuse  the  applici^on,  if  it  appear  that  a  bill  of  diaeevery 
is  necessary  to  the  defence,  they  may  j^ve  the  defendant  fnr^ 
ther  time  to  plead,  or  postpone  the  trial,  to  enable  him  to  file 
such  bill  («). 

In  policy  causes  against  underwriters,  where  Uie  plaintiff, 
on  the  defendant's  application,  consents  to  enter  into  a  conso- 
lidation rule,  terms  are  generally  imposed  on  the  defendant  to 
produce  all  books  and  papers  materi^u  to  the  point  in  issue  (a). 
But  it  would  seem  fr^m  what  fell  from  Mr.  Justice  Mamle^  m 
arecentcase(6),  that  an  order  for  such  production  could  im^ 
be  made  where  the  defendants  have  not  obtained  such  c<maoli- 
dation  rule,  or  hi  a  case  not  against  underwriters;  and  that 
the  power  to  make  it  is  derived  from  the  defendant  having 
obtamed  the  benefit  of  the  consolidation. 

We  have  seen  that  the  inspection,  or  copy,  will  in  general 
onl^  be  granted  when  it  is  necessary  to  see  or  have  a  oopv  of 
the  instrument  for  the  purposes  of  framing  a  pleading,  or  other- 
wise, for  supporting  the  action  or  defence.  It  has  beoi  refrised 
where  the  object  of  it  was  to  plead  a  dilatoiy  plea,  each  an 
a  plea  in  abatement  for  non-joinder  (c).  The  Court  have  also 
rmsed  to  compel  the  plaintiff  to  allow  an  officer  of  stamps  to 
inspect  the  instrument,  on  which  he  has  declared,  to  see  whe- 
ther it  is  forffed  (d1;  or  to  deposit  bills  of  exchange,  on  which 
the  action  is  brougnt,  in  the  nands  of  the  officer  of  the  court, 
that  they  may  be  inq;>ected,  to  see  if  they  be  forgeries  (e). 
But  Tindal^  C.  J.,  in  a  more  recent  ease,  considerad  that  a 
suggestion  by  the  defendant  that  the  instrument  is  a  foigeij, 
or  uat  it  has  been  altered  since  it  was  signed,  is  snffioioit  to 
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(T)  AnIA  ▼.  IVin««>,S  Dowuaes. 

(M)  IWieiS  ^,AUm,b  M.  |c  W.  SS7l  7 
DoirL486, «.  a 

{M)  HMMrfto  V.  UrnHmmttt  1  ¥00. 6t  P. 

I;  4  Blng.  fi87»  S.  C   KaA  tee  JiMoe  v. 

mlin,  4  Bin(.  fi3B»  n. 

(r)  Lawrtmet  v.  HmIw,  A  Bine.  6. 

{%)  WMUtr  T.  OMflM*  S  ^  lU  OBS: 
GoiidNr  V.  FWfar,  tuarm, 

{•)  Park.  Ins.,  etn  ed.f  Tntrodnctloo* 
xliv.t  OiMmnM  ▼.  Jfaiiynff,  S  Camp. 
"^  andId.flSS,n. 


(»)  ivotoiST.ifiiimAM.aEW.saa. 

(e)  tato  ▼.  BM.  9  D.  a  R.  410. 

(d)  GMmM  ▼.  MmrmOl,  1  B«  a  P. 

«71. 

to)  mUrntrd  ▼.  anttfc,  8  Moore^  ttfk 
1  hfa^iiil.  a  Ci  TkntMM  ▼.  w* 
7  Uoon,  U»i  I  BInf.  lA.  a  C 
•o  in  the  caae  of  a  deed,  of  which 
fert  It  made:  GMvind  v.  Mm-mtt.  1  B. 
aP.STL  ButieeJiMii.«clt«tin8M0Qfiw 
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mnant  an  order  for  uwpeoUon  uid  copy  (/).    They  have  Ca*r.i»i. 

rrfnaed  to  permit  the  pltuutiff  to  icupect  and  tue  a  copy  of  a 

detd  in  the  handa  of  the  debndant,  with  a  view  only  to  Uu, 
dKnMioa  of  a  rol*  for  a  new  trial  (g).  It  ma;^  be  granted  to 
tbe  defendant  though  the  doeument  aought  for  u  not  declared 
upon  (i).  The  apj)lioatlon  will  he  lefuwd  if  it  be  what  ia 
termed  a  mere  fishing  application,  to  diaeover  the  Sibility  of 
the  oppoMlejMnty  to  produce  the  bwtrument,  or  the  like;  and  AOdiTii. 
the  reaeon  of  making  the  application  ihould  ^lo  appear  on  the 
aSidaTit  in  rapport  of  it ;  tnough  aometimea  jadvee  at  cham- 
bera  make  orders  for  inspection  without  such  sfB&vit  ((}• 

in  general,  no  order  can  be  obtained  to  compel  a  third  party,  intrnmBi 
a  itranger  to  the  action,  to  prodnce  or  give  a  copy  of  an  inatru-  ^1^*^^ 
■eot  or  book  of  a  private  oatnra  (i).    Bat  in  Mine  cases,  as  put;  to  iha 
we  have  seen  ante,  1238,  if  profert  u  made  of  a  deed  which  ia  "'*■ 
la  the  hands  of  a  third  party,  the  court  may,  in  some  cases, 
compel  him  to  gire  oyer  of  it,  and  prodnce  it  at  the  trial. 

Tne  Conrte  do  not  order  the  prodactioD  <^  other  than  lupigtkMi 
doeoBientarr  evidence.     Therefore,  in  an  action  for  goods  ^^^^ 
gold  and  deliTcred,  they  would  not  compel  a  defendant  to  leedi^b 
allow  an  inspection  of  tbc  goods,  to  enable  theplwntiff  togive 
nidence  of  their  identity  (J),  or  value  (m).    3o,in  so  action 
for  infringing  a  patent  for  ""tking  lace,  the  Court  refoaed  to 
eompel  the  ^aintiif  to  produce  a  specimen  of  the  patent  lace, 
to  mdile  denndant  to  prepare  his  defence  (n).    In  an  action 
en  a  oontiKCt  for  building  a  cIi^m],  they  renisnd  to  grant  the 
plaintifFamleferaTlewofthepremisaawith  liiawitnMMss(a). 

Where  a  defendant  makea  an  affidavit  identifying  a  docn-  windoca. 
nwt  exhibited  to  him  only,  and  not  filed,  he  wifl  bo  com-  ™i  "*"*- 
pelled  to  allow  the  pluntiff  to  take  a  oopy  of  that  document,  Ste 
•Ithongh  it  is  sworn  to  contain  a  defence  to  the  action  (b). 
Where  the  party  himself  haa,  on  a  former  trial  in  the  action, 
produced  and  read  a  document  in  evidence,  the  other  is  entitled 
to  an  inspection  of  it;  bat  not  so  a  document  produced,  but  not 

".d(.).  "^    ^ 

The  application  cannot  be  made  before  action  brought  (il).  ^^^ 
H  it  be  not  made  until  after  plea,  the  Court  will  not  order  a  pitoSaL*^ 


B^ire  maJting   m«  appHa^ion,   a  dtma^  of  tit  «opg  or  Tb*^ 
'        'ioM  reqmred  ihoiui  m  gtneml  be  made,  and  a  r»fiuat ^•^. 

htetUi  am~ilm  Caut  H 

i   of  tb*  ilMrU^  wlB  IS  M^  m  *c 
■fftkMhliL    Thvvnnrviir  of  precvvi-- 

I    Ih  mnililb*  lo  nuaibailMrUrtoRUuB 
Dm  writ. 
MiVi iiw*  Sc. ISSi R.    _)/!  Sm 

^MtOBavUuiptef,  MBMi.lMa.        FFMtt,  I  Q 
VI  Bgl  T.TM»r,  to.*  ILxa.  to  Ibt  Bni 
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fMde  to  a  hid^  ta  chambers fim  summons.  It  ^mUd  be  supported 
'by  an  afiaavU  (^),  stating  and  explasiMng  the  facts  t^pon  wkiA 
to  around  the  appUeatum^  and  which  will  bring  is  within  the 
rules  above  noticed  (A^.  It  is  not,  in  general,  neccwnry  that 
the  affidavit  should  disclose  the  nature  of  the  action  (t).  It 
should,  however,  it  seems,  he  diewn  that  an  action  is  pend- 
ing {k)^  and  that  the  appHoant  has  not  a  counterpart  or  copy 
of  the  instrument  (/).  If  the  application  he  made  after  plea 
pleaded,  the  Court  or  judge  will  not  order  a  stay  of  proceed- 
ings (m).  The  applicant  will  not,  if  an  order  be  granted,  in 
ffenend  be  ordered  to  pay  the  costs  of  the  application,  unless  it 
be  unnecessarily  made  to  the  Court  insteaa  of  a  judge;  or  un- 
less he  has  not  before  applied  to  the  opposite  party  ror  inqieo- 
tion  (fi).  He  will  be  ordered  to  pay  tlie  expense  of  inspe^ion 
and  copy. 

Under  an  order  to  produce  letters  and  give  copies,  it  is  suf- 
ficient to  ^ve  extracts  of  such  parts  of  letters  as  are  relevant 
to  the  subject,  if  the  party  in  whose  possession  they  are  will 
make  affidavit  that  the  residue  of  their  contents  does  not  rdate 
to  the  subject  (o). 

Compelling  Production  Jbr  purpose  of^  Stamping.'] — Where 
an  instrument  required  to  be  produced  in  evidence  is  in  the 
possession  of  the  opposite  party,  and  unstamped,  and  it  is  expe- 
dient to  get  it  stamped,  tne  course  b  to  apply  to  a  judge,  by 
summons,  on  an  affidavit  of  its  being  in  tne  possession  of  me 
opposite  party,  and  obtidn  an  order,  reauinng  him  to  pro- 
duce it  at  a  time  to  be  named  in  the  order,  before  the  com- 
missionerB  of  stamps  at  the  Stamp  Office,  to  be  stamped  (p). 
But  this  order  will  not  be  granted  unless  the  applicant  be  a 
party  to  the  instrument  (q)y  or  has  some  interest  in  it  (r),  or 
the  production  and  stamping  cannot  possibly  interfere  with,' 
or  injuriously  afiect,  the  mterest  and  right  of  any  thiid  par- 
ty («).  No  doubt  an  order  may  be  made  in  cases  where  an 
order  for  the  inspection  or  copy,  above  noticed,  could  not;  for 
the  application  to  produce  a  document  for  the  purpose  of  being 
stamped^  stands  on  a  very  different  ground  from  an  applica- 
tion to  inspect  and  take  a  copy  {t).  Where  two  parts  of  an 
agreement  were  interchangealfly  executed  between  landlord 
and  tenant,  in  an  action  upon  the  agreement  by  a  purchaser 
of  the  premises,  the  Court  refused  to  compel  the  tenant  to  pro- 
duce his  part  to  be  stamped,  unless  such  purchaser  had  apjukd 
to  the  vendor,  or  used  every  endeavour,  without  suoceas,  to 
find  him  (u).    If  the  opposite  party  declares  he  has  not  got  it, 

(f)  See  fFoofeMT  w,  Dtfmnu»  7  DowL       (p)  Oookt  w.  SIm**,  Tldd.  9th  cd.,  487: 
678;  t  M.  4e  Or.  7W{  1  Soott,  N.  R.,  824.    Batmmmn  ▼.  PMUfpt,  4  Tmmt  IS? :  Olra^ 

T.  AHdar,  6  Uoon,  fix  T%nyM  ▼.  Wl^ 
lmr,l  Bine.  lAi  7  Moore.  OSS.  &  Cr 
Mwm  V.  OodMtf.  3  Bliif.  S»t  11  Moon^ 
40,  &  C  Seethe  tana  or  Che  order,  Chft. 
Fonns.  067. 

(q)  Taiflor  ▼.  Oibem§,  A  Teunt.  109. 

(r)  Bma  V.  Btkibrtdg9»  3  DowL  Sc  L. 
09* 

(«)  Lnprme§  t.  fiadtur.  9  M.  *  P.  0;  5 
Biiu.  6,  S,  C 

(tj  NMf  T.  Sioind,  9  C.  *  J.  998;  9 
Tyr.  318i  1  DowL  314,  &  C:  nd  per 
mfflUmm,  J„  hi  Heff  ▼.  BatttMSgt,  3 
Dowl.  dr  L.  99. 

(«)  IVttvIt  ▼.  CMm,  9  C*  A  JL  SSS, 


See  fFoofeMT  t.  Jwiemu,  7  DowL 
(;  9  M.  4e  Or.  7«{  1  Soott,  N.  R.,  994. 
&  C    See  a  Ibmi,  ChiL  Forme,  386L 
WSee  AwfMito  ▼.  Btaumtmt,  1  Moa  * 

(0  Morrow  ▼.  Saumitn,  3  Moore,  871;  I 
B.drB.318,S.  C. 
Ik)   See  R*tK  PurtrUgt,  1  H.  *  W. 
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(/)  Morrow  y,  S(nmdtn,tM  n^ra :  Orif- 
Jim  T.  Smglho,  8  DowL  400. 

(m)  Ohamocslr  r.  iMm/iqr,  5  Scott,  438. 

(n)  Rmd  t.  Odeman,  2  DowL  3M:  9  C. 
A  M.  408.  S.  C.t  King  r.  Kkw,  4  Tftunt. 
6B8:  BUtoif  r.  Porfer,  1  TeuoL  306: 
Fmtighan  t.  Trawmt,  9  DowL  890. 

(o)  C^0hrd  T.  Tgyiw,  1  Taunt.  167: 
Rmubotkam  ▼.  Otopm',  9  Chit.  Rep^  991. 
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and  that  it  is  not  within  his  control,  then,  perhaps,  the  jndffe  cwap.  xth. 
wonld  malce  an  order  that  he  make  such  declaration  on  oath ; 
and  that  in  case  he  afterwards  prodnces  it  at  the  trial,  that  he 
should  produce  it  duly  stamped.  In  one  case,  where  the  de- 
fendant nad  surreptitiously  obtained  possession  of  an  unstamped 
instrument  executed  by' himself  and  the  plaintiflP,  (thereby 
prerenting  the  plaintiff  from  affixing  a  stamp,  as  he  had  in- 
tended, within  twenty-one  days  after  execution),  and  then 
swore  that  he  had  lost  the  agreement ;  the  Court  of  Conmion 
Fleas  ordered  that  he  should  produce  a  copy  in  his  possession 
to  the  plaintiff;  and  that,  if  the  plaintiff  produced  that  copy 
stamped  at  the  trial,  the  defendant  should  he  precluded  from 
producing  the  origiiial  (s).  The  applicant  b  not  generally 
made  to  pay  the  costs  of  tne  application,  and  enieeially  if  the 
opposite  psjiy  has  before  refused  to  produce  the  instrument 
for  stamping.  But  he  is  ordered  to  pay  the  expenses  of  the 
production  and  stamping. 

IntpecHon  ofPMie  Books  and  DocummU  in  owMra/L]— Any  *«^^2f 
one  may  inspect  the  records  of  the  courts  of  law ;  therefore,  S^ 
when  a  writ  is  retumcNd  and  filed,  it  may  be  inspected.  Where 
a  kabeoi  was  lodged  with  the  mardial,  an  inspection  was  or- 
dered to  be  given  of  it,  and  of  the  commiuUur  indorsed  upon  it, 
to  the  plaintiff's  attomev,  although  the  object  of  the  applica- 
tion was  to  enable  the  plaintiff  to  bring  an  action  against  the 
marshal  for  an  escape  (y).  But  the  C^urt  will  not  order  the 
inspection  of  a  writ  in  the  hands  of  the  sheriff,  to  enable  a 
party  to  bring  an  action  against  him  (xr):  infection  in  such 
a  case  may  be  obtained  by  ruling  the  sheriff  to  return  the 
writ.  Any  person  has  a  right  to  inspect  the  books  of  the  ses- 
sions of  the  peace  (a).  Where  the  question  in  a  cause  did  not 
concern  any  transaction  in  the  Post-office,  the  Court  refused  to 
crant  an  inspection  of  the  books  of  the  Post-office  {b);  and  the 
Court  refused  to  allow  the  Custom-house  books  to  be  inspected, 
the  question  in  the  cause  not  touching  any  subject-matter  con- 
tained in  such  books  (c).  A  parishioner  nas  a  right  to  inspect 
the  parish  books  if  he  require  it  for  parochial  purposes,  out 
not  otherwise  {d).  Where  the  contents  of  a  deed,  which  was 
a  public  document,  were  set  forth  in  an  inquisition  ooff  morUmy 
taken  in  the  reign  of  James  the  First,  which  was  duly  filed  at 
the  Rolls  Chapel,  the  Court  refused  to  compel  the  production 
of  the  originaT  deed  (e).  In  an  action  for  a  malicious  prose- 
cution, where  it  appeared  to  be  necessary,  for  the  maintenance 
of  the  action,  that  the  plaintiff  should  be  put  in  possession  of 


M  BommMd  ▼.  0«(^Wr.  &  Btac.  418;  9  Owv  v.  Smmdnv,  Str.  JOOft.  , 
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nkmmgtr^  Cmpm^  4  Myl  ft  Cr.l).  8.  a,  R.  v.  Great  Farriiudim,  9  B.  ft 

Vt  Ae  ▼.  Jmm»,  7  B.  ft  C.  739.  C  541:  EUwarde  t.  Bemtett,  3  Moo.  ft  P. 

U)  JL  V.  Skerif  of  Cheeier,  1  Chit  40;  6  Bing.  930:  S  Y.  ft  J .  458.  S.  C.t  A. 

m.  V.  Jvetkee  i^  BmeMmgHamehire,  8  B.  ft  C. 


(«)  ficrtvt  ▼.  iMtamer.  1  WUi.  997.      97&  .  

t»)  Orme  ▼.  Btaefttem,  1   Wila.  940:       («)  fr«od¥.MomMed,ODowL60Bl 

VOL.  n*  U 
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Part  ▼.    the  contents  of  the  examinations  taken  before  the  justieti^ni 

of  the  warrant  on  which  he  waa  apprehended,  a  rule  w» 

g:ranted  for  their  inspection,  and  that  copies  might  be  takefi, 
and  the  originals  produced  it  the  trial  (jf). 

RoUi  of  ^  BolU  of  Manor.  Sfc^ — The  rolls  of  a  manor  an  oma  ts  the 
^o»oot$  ^c  infection  of  the  lord  and  the  copyholders,  bnt  not  ot  struMa. 
Even  a  person  who  has  a  prima  faoie  title  to  a  oMiyhou,  is 
entitled  to  inspect  the  oonrt  rolls,  and  take  copies  of  tbam,  to 
fax  as  relates  to  the  copyhold  claimed,  although  at  the  time  m 
cause  be  depending  req>ecting  it  («)•  Any  cf  the  penoat  ia- 
terested  in  copyhold  property  are  entitilea  to  inspect  the  roQi 
of  the  manor,  without  the  otliers  joining  in  the  applicatioB(<}. 
Bnt  a  freehold  tenant  of  a  manor  has  no  right  to  in^ed 
them  (6);  at  least,  not  unless  some  cause  be  depending  tmian 
to  the  manor,  &c.,  in  which  his  rig^t  as  tenant  mar  be  ia- 
Yolved  (c).  And  the  Court  will  in  no  case  grant  sucu  an  is- 
spection  to  a  prosecutor  in  a  criminal  proceeding  sgsinst  tb( 
lord  {d\  By  rule  of  H.  T.,  2  FT.  4,  #.  102.  "  an  order  upoi 
the  lora  of  a  manor  to  allow  the  ususl  limited  inspection  of  tlu 
court  rolls,  on  the  application  of  a  copyhold  tensnt.  imj  h 
absolute  in  the  first  instance,  upon  an  affidarit  that  tae  cofFT- 
hold  tenant  has  applied  for  and  be^i  refused  in^>ection''(<).  ll 
seems,  howeyer,  that  this  rule  applies  only  to  cases  where  ii 
action  is  pending  ;  and  in  other  cases  the  rule  is  a  mk  m 
only  (/).  The  demand  to  inspect  the  rolls  cannot  be  mdi 
by  the  agent  of  a  person  authorized  by  warrant  of  attorney  ^ 
make  the  demana  on  bc^ialf  of  the  tenant,  although  tl» 
agent's  authority  is  in  writing,  so  as  to  obtain  a  mMndamm  u 
case  of  a  refusal  (^). 

canontioQ  Corporation  BookSy  ^c] — ^A  party  interested  in  entries  ii 
booiu,  Ac  corporation  books  and  the  books  of  public  companies,  relitii^ 
to  things  public  and  general,  has  a  right  to  inspect  them  un 
have  copies  of  them ;  and  if  this  be  refused,  the  Court  spoi 
motion,  grounded  upon  an  affidavit  shewing  that  the  erideo^ 
likely  to  be  contained  in  these  books  is  directly  material  b 
the  cause,  or  otherwise  shewing  satisfiictorily  the  interest  b 
has  in  them,  will  order  that  he  shall  be  at  uberty  to  imped 
them  and  have  copies  (h).  Thus,  in  a  dispute  between  coi' 
porators,  an  inspection  of  the  corporation  documents  relttin{ 
to  the  matter  in  dispute,  will  be  granted  to  either  of  them  (t) 


(m)  MSS.:   Rn  v.  Smith,  1  Str.  126;  (f)  JExp. HM,  a^m;                  _ 

Barnef.  468.   But  m*  H0  Juttkmi^  Bai-  (S)  S  PhiL  £▼.,  9th  ed.,  ISl;  5  B" 

>br(i,  1  Chit.  R«p.  6S7.  Abr.,  Er.  (F.) ;  U  Yin.  Ahi  104:  t  T.  I 

(2)  R.  y.lMcm,  10  EMt,83&.    SmM-  9S4:  PMke,  Ev. St. SB:  M^r^.G^^K^ 

dinglon  ▼.  Oodt,  S  W.  BL  1090:  FdOcard  B.  A  AM. SOI:  Ua^t^^flmm^n'^, 

T.  Hemm,  Id.  1061:  Ji<if«r«  ▼.  Jonm,  5  D,  1  T,  11.689.  and  a.:  J^m^m  r.  9m<^ 

&R.484.  Id.  616;  Cbreoratioii  </  Dm  nHyh  *.  t^ 

(a)  Kt  p,  Hutt,  7  DowL  690:  Big  jk  MM.3ld.3l»:  R,r,n»1k^,4U.m^ 

Bamof .  8  Dowl..  N.  S.,  SO.  East,  70.  &  C:  JAmt  ^  Smtkmst^  ■ 

(6)  Smith  V. DmHm.  1  WUa.  104.  Grwm,  8  ld.S»nmptHmi  OmCmim 

le)  A.r.SMl^,3T.R.  141:  JL  r.JB-  r.Omke,  4  M .  &  P.7S7;  7Bia^»■'^ 

good,  7  T.  R.  74tf.  r,  Uotimm  te   Ntmmttk  ti^m^i^ 

(d)  A.  V.  Barl  qf  Oadimm,  S  B.  A  Aid.  Str.  liSS.    Sea   fivmriT  ▼.  ^i*i>m 

90S;  1  D.  A  a  659.  STC  MyL  A  K.S80.                                   . 

{9)  Sae  £f  p.  Him.  7  OowL  69QtJEv  |V  (I)  JTatw  ^  StmO^w^tm  v.  &«i>»j 

BarfMT.  8  Dowl.,  N.  S..  90.  T.  R.  fiSi.  par  Ld.  Km^m^,  CJ.  Sm» 

(/)  JbfwBMC,3DowLa8.  v.  aa66,  3  tTr.  979l 
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But  the  mere  circmnstance  of  a  party  being  a  member  of  a  cirAr.  xm. 

GorDoiBtion  will  not  give  him  a  rignt  to  inspect  the  corporation  -" 

books)  respecting  matters  of  private  concern^  having  no  roGeor- 
oice  to  his  nghts  as  a  burgess  {k).  In  an  action  by  a  corpor- 
ation for  toll  the  defendant,  if  he  ia  a  member  of  the  corpora* 
tion,  bot  not  otherwise  (/),  has  a  right  to  inspect  all  charters, 
&c^  in  the  posseasion  of  the  corporation  relating  to  snch 
toll  (si).  In  an  action  for  the  bfe^h  of  a  by-law,  the  court 
compelled  the  corporation  to  allow  the  defendant  to  inspect 
the  by-law  in  the  corporation  books,  though  he  was  not  a 
member  of  the  corporation  (n^.  In  an  action  against  the  Bank 
of  England  for  not  paying  dividends  upon  certain  stock,  the 
Bank  admitting  that  the  stock  had,  up  to  a  certain  day,  stood 
in  the  Bank  books  in  the  plaintiff's  name,  all^;ed  that  the 
plaintiff  had,  on  that  day,  transferred  it.  Upon  the  affidavit 
of  the  plaintiff,  that  she  had  never  signed  or  authorized  any 
tnosfer,  and  that  if  such  alleged  transfer  existed,  it  was  a 
^^^P^9  the  Court  made  absolute  a  rule  allowing  her  to  inspect 
the  particular  entry  in  the  transfer  book,  purporting  to  trans- 
ht  toe  stock  (o).  A  member  of  one  of  the  universities  may 
inflect  ite  statutes  and  archives,  if  it  become  requisite  in  any 
matter  affecting  him  in  his  relation  of  member  (p).  So,  a 
prebendary  may  have  inspection  of  the  charters,  &c.,  of  the 
chapter,  in  any  matter  relating  to  his  prebend  {q).  So,  a 
member  (but  not  a  stranger)  of  the  College  of  Physicians  may 
inspect  the  books  of  the  coUege  (r).  Where  an  information 
was  filed  against  an  officer  of  tne  East  India  Company,  on 
charges  of  delinquency  in  India,  forwarded  upon  the  report  of 
a  board  of  inquiry  there,  the  Court  refused  to  grant  the  defend- 
ant  an  inspection  of  that  report,  saying,  that  they  had  no  dls- 
cretionanr  power  to  grant  it  {9)*  In  an  action  against  a  share- 
holder of  a  company  for  calls,  it  was  held,  that  the  defendant 
could  not  daim  to  inspect  the  minute  books  of  the  company 
ftud  of  t^e  directors'  meetings,  *'  especially  with  respect  to  the 
^Us"  sued  upon,  for  the  purpose  of  framing  his  plea  {t).  As 
to  the  inspection  by  freemen  of  the  books,  £c.,  in  which  their 
freedom  b  entered,  see  3  G,  3,  c,  15;  and  ^  G,  3,  c,  58,  s*  4t  (m). 
In  criminal  cases  against  corporations,  the  Court  will  not  com- 
pel them  to  grant  inspection  of  their  books  to  the  prosecu- 
tor (*). 


9^SetSieem»^,Mayw<^BerwMt»A  (r)  fF«ie¥.Oi0«9qfP^ytMant,l  Wilf. 

I>o»Lf77.  SWl 

(A  JC^yor  ^  SauOmmplm  ▼.  Ortmet,  8  <«)  A.  v.  HoOamd,  4  T.  R,  691.    See 

T.R.wa  See  flb^fot  ▼.  itfMf,  2  W.  Bl.  ftiither  ai  to  inspection  of  reporu  of  East 

^\  3  Wili.  3B6.  India  Company,  Rmx  ▼.  SMfay,  3  T.  IL 

(ai)  BvMtote  ▼.  LcrfUy,  3T.  R.  303:  141:  A.  t.  Luau,  10  East,  S3S:  it  v. 


'X#m»  r.  Dvnfwi,  1  T.  R. 089.  T9um;  SM.^Sel.  162:  WarHner  ▼.  GOet, 

ia)  Arrten  v.WUttmmt,  3  B.  4e  C.  lO;  8Str.954:  WUmm  r.  Rogen,  Id.  1S42:  Reg. 

4i>.*R.8iO,&C  ▼.  Jtfaotf.  2  Ld.  Raym.  927. 

.  ^)  f^Mttr  T.  The  Bmk  ef  Kngkmd,  Iff  (ti   Birmingham,  BrUM,  and  Thame$ 

U*J^N.S.,Q.  B.,212.  Junttkm  RaOwm  Qmgmw  w.  White,  1  Q. 

^Ip)  Set  Jt  r.  PurneB,  1  WUs.  239:  1  W.  B.  282;  4  P.  ft  D.  649.  S.  C    As  to  the 

8137.  right  of  an  allottee  to  inspect  the  sub- 

tal  Ymmg  T.  Ij/nth,  1  W.  BL  27.    See  scribers'  agreonent,  dtc,  seeonle,  1243. 

"Xtaer  as  to  the  nispecUan  of  diarten  of  (w)  See  also  DoviM  v.  Humphrey,  3  M. 

IdMUUr,  Murray  w.  Thonthm,  1  Wlla.  &  S.  223:  Shuklam  v.  BwfMif,  Cowp.  192. 

7l7t  It  ▼.  ITorMRtem.  1  Ld.  Raym.  706:  Ix)  R.  ▼.  PumeO,  I  W.  BL  37t  I  WOs. 

Cmt. Capping,  Id.  337;  6 Mod.  306,  &  C/  239:  it  r.  Hdydon.  1  W.  BL  361:  A.  ▼. 

^aaiv.lVp,SW.BUSflO.  Oont§Hu»andjlnather,iSti.U10, 
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the  contonta  of  the  exuininatioiia  taken  before  the  jiutjcaa,  eitd 
~  of  the  wamnt  on  which  he  waa  apprehended,  a  rule  wm 
granted  for  their  inspectioD,  and  tL&t  copies  might  be  taken, 
and  the  originaU  pcoanced  at  the  trial  (f). 


t  ofMimor,  ^.]— The  rolls  of  a 


infection  of  thelordandthecoi^holdere,bnt,not  Of  atrangeTe. 
Eren  a  psTson  who  baa  B-frinta  fade  title  to  a  copyhola,  is 
entitled  to  inspect  the  court  rolls,  and  take  copiu  of  them,  ao 
&r  as  relates  to  the  copyhold  elumed,  althouKu  at  the  time  no 
eanee  be  depending  reelecting  it  [i).  Any  of  the  peiaons  in- 
tereeted  in  copyhold  property  ate  entitled  to  inspect  the  roUa 
of  the  manor,  without  the  othen  joining  in  the  application  («). 
Bat  a  feeehold  tenant  of  a  manor  has  no  right  to  inspect 
them  (A);  at  least,  not  nnless  same  canse  be  depending  relatire 
to  the  manor,  &c.,  in  which  his  right  bb  tenant  may  be  in- 
Tolvad  (cj.  And  the  Coart  will  in  no  case  grant  sncn  an  in- 
spection to  a  prosecutor  in  a  criminal  proceeding  against  the 
lord  \i\.  By  rule  of  B.  T.,  2  fV.i,!.  102,  "  an  order  upon 
the  lora  of  a  manor  to  allow  the  nsoal  limited  inspection  of  the 
court  rolls,  on  the  application  of  a  copyhold  tenant,  may  be 
aheolute  in  the  first  instanoe,  upon  an  affidavit  that  the  copy- 
hold tenant  has  applied  for  and  been  refused  inspection  "(<).  It 
eeems,  however,  tliat  this  rule  applies  only  to  cases  where  an 
action  is  pending  ;  and  in  other  cases  the  mle  is  a  mle  Mil 
only  (/).  The  demand  to  inspect  the  rolls  cannot  be  made 
by  the  agent  of  a  person  authonzed  by  warrant  of  attorney  to 
make  the  demand  on  behalf  of  the  tenant,  although  the 
agent's  authority  is  in  writing,  so  as  to  obtain  a  moHdamut  in 
case  of  a  refusal  (ff). 

Corporation  Boots,  Sje.J — A  party  interested  in  entries  in 
corporation  books  and  the  books  of  public  companies,  relating 
to  things  public  and  general,  has  a  right  to  inspect  them  and 
have  copies  of  thero;  and  if  this  be  refiised,  the  Court  upon 
motion,  grounded  upon  an  affidavit  shewing  that  the  evidence 
likely  to  be  contained  in  these  books  is  directly  material  in 
the  cause,  or  otherwise  shewing  satis&ctorily  the  interest  he 
has  in  them,  will  order  that  be  shall  be  at  liberty  to  inspect 
them  and  have  copies  (A).  Thus,  in  a  dispute  between  cor- 
porators, an  inspection  of  the  corporation  documents  relating 
to  the  matter  in  dispute,  will  be  granted  to  either  of  them  {iy. 


(a|  Bi  f.  Halt,  7  Do«L  SW 
Sm>.tDi>*J.,N.S.,>0. 
m  SmM  >.  DoDlm,  1  WiU.  IM 
kIr.  v.SM»,3t.H.lU;  J 

get:  1 D. «  R.  ue,Tc 

It)  SmSip-Hu),  7  DowLS 

»«w,  »Dowl.,.V.  S.,». 

1/1  Kif.  am,  iDomltt 
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Bat  the  mere  circmnitAiiee  of  a  party  being  a  member  of  a  chap.  xm. 
corporation  will  not  give  him  a  right  to  inspect  the  corporation  '  ' 
books,  respecting  matters  of  private  concern^  having  no  refer- 
ence to  his  rights  as  a  boigess  {k).  In  an  action  by  a  eorpor^ 
ation  for  toll  the  defendant,  if  ne  b  a  member  of  the  corpora* 
tion,  hot  not  otherwise  (/),  has  a  right  to  inspect  all  charters, 
&C.,  in  the  posseasion  of  the  corporation  relating  to  such 
toll  {m\  In  an  action  for  the  breach  of  a  by-hiw,  the  court 
compelled  the  corporation  to  allow  the  defendant  to  inspect 
the  oy-law  in  Uie  corporation  books,  though  he  was  not  a 
member  of  the  corporation  (n).  In  an  action  against  the  Bank 
of  England  for  not  paying  dividends  upon  certain  stock,  the 
Bank  admitting  that  the  stock  had,  up  to  a  certain  day,  stood 
in  Qm  Bank  books  in  the  plaintiff's  name,  all^;ed  that  the 
plaintiff  had,  on  that  day,  transferred  it.  Upon  the  affidavit 
of  the  plaintiff,  that  she  had  never  signed  or  authorized  any 
transfer,  and  that  if  such  alleged  trimsfer  existed,  it  was  a 
forgery,  the  Court  made  absolute  a  rule  allowing  her  to  inspect 
the  puticular  entry  in  the  transfer  book,  nurporting  to  trans- 
fer the  stock  (o).  A  member  of  one  of  tne  universities  may 
inspect  its  statutes  and  archives,  if  it  become  requisite  in  any 
matter  affecting  him  in  his  relation  of  member  {r>).  So,  a 
prebendary  may  have  inspection  of  the  charters,  &c.,  of  the 
chapter,  in  any  matter  relating  to  his  prebend  {a).  So,  a 
member  (but  not  a  stranger)  of  the  CoU^  of  Physicians  may 
inspect  the  books  of  the  coUege  (r).  Where  an  information 
was  filed  against  an  officer  of  tne  East  India  Company,  on 
charges  of  delinquency  in  India,  forwarded  upon  the  report  of 
a  bo^  of  inquiry  there,  the  Court  refused  to  grant  the  defend- 
ant an  inspection  of  that  report,  saying,  that  they  had  no  dis- 
cretionary power  to  grant  it  {»),  In  an  action  against  a  share- 
holder of  a  company  for  calls,  it  was  held,  that  the  defendant 
could  not  claim  to  inspect  the  minute  books  of  the  company 
and  of  the  directors'  meetings,  **  especially  with  respect  to  the 
calls"  sued  upon,  for  the  purpose  of  framing  his  plea  {t).  As 
to  the  inspection  by  freemen  of  the  books,  £c.,  in  which  their 
freedom  is  entered,  see  3  O*  3,  e,  15;  and  32  G.  3,  c.  68,  s,  4t  (u). 
In  criminal  cases  against  corporations,  the  Court  will  not  com- 
pel them  to  grant  inspection  of  their  books  to  the  prosecu- 
tor (x)» 

Qt)  SetStoMfM  ^.  Mayor i^BeruMt,  4  (r)  fF«ie  ▼.  Oi0«9  qfP^ytMont,  1  Wilf. 
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(/)  Maipr  <^  SMOmmptm  ▼.  Omtw.  8  <«>  A.  ▼.  HoOand,  A  T.  R.  SQL    See 

T.fLSBH.   Set  Hodgny,  AtkU,  9  W.Bl,  fuitha'ai  toinspecdoDof  repoittofEut                    ^ 

877:  3  Wito.  SW.  India  Comptny.  Bmx  v.  SMfay,  S  T.  IL 

(m)  Bmnttabit  t.  LaOibp,  3  T.  R.  903:  141 ;  A.  ▼.  Luoas,  10  East,  235:  Jt  v. 

Ji^pw  of  Li«m  r.  nsnfwi,  1  T.  R.  689.  TVuwr,  5  M.  *  Set  162:  IFarrin«r  ▼.  OilM, 

(M)  Aniton  ^.WQUamt,  3  a  &  C.  182;  t Str.SM:  WUmm  v.  Rogen,  Id.  1242:  Rtg, 

4D.aR.820.&C  ▼.  Jtfaotf.  2  Ld.  Raym.  (127. 

(o)  Fetttr  T.  The  Bmk  ef  England,  U  {ti   mrmingham,  BrUM,  and  Thame$ 

L«w  J.,  N.  S.,  Q.  B.,  212.  Junction  RaOwm  Qmtnanif  v.  WhUe,  1  Q. 

(p)  See  A.  ▼.  Pimwff,  1  Wib.  239;  1  W.  B.  282;  4  P.  &  D.  640,  5.  C    As  to  the 

Bl.  37.  right  of  an  allottee  to  inspect  the  sub- 

(«)  Ytmng  T.  lmt€ht  1  W.  BL  27.    See  scriben*  agreement,  dtc,  wet  ante,  1243. 

Atxtbcr  ai  to  the  UMpectioD  of  diarten  of  r«)  See  also  DavUe  ▼.  ffwrnpfatyg,  3  M. 

a  chapter,  Murray  t.  l^emMO,  1  WUi.  *  S.  223:  Shvidam  t.  Banmie,  Cowp.  192. 

717 :  It  ▼.  Wereenimm,  1  Ld.  Raym.  70S:  («)  R.  v.  Pwnea»  1  W.  BL  37:  1  WOs. 

Ow  T.  Gmrfftf,  Id.  337;  A  Mod.  399, 8,Ct  238:  A.  t.  Haydon.  1  W.  BL  351:  A.  v. 

T.  TNp,  2  W.  BL  890.  Ooma»u»  and  JMOier,  2  Str.  1210. 
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Part  ▼.        Mode  of  iibtaiMng  InspecHon  of  PMie  Boohy  4pe.3 — ^To  ob- 
tain  this  inspection  of  public  books,  &c.,  there  must  be  a  d^ 
fHl^^b^^   inand  to  inspect  made  on  the  proper  officer,  and  a  refusal.  The 
fpectikmoT     demand  cannot,  it  seems,  be  effectually  made  by  the  agent  of  a 
jmbUcbookf,  p^^y  authorised  by  warrant  of  attorney  (y).    The  rule  it  ob- 
tained on  motion  gromded  on  ajfUUmt^  stating  the  circmngtaneee. 
In  general,  the  motion  cannot  be  made  until  issue  joined  (z). 
Where  there  is  no  action  pending,  the  motion  is  for  a  manda- 
(a). 


(8)  Bodgn  ▼.  JUM$^  S  W.  Bl.  877 ;  3   Sx  jk  Hvtt^  7  DowL  SBO. 
Wili.9Be,S.C 
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CHAPTER  XIV, 


PASnCULABS  OT  DSMAND,  SVr-OFF,  OBJBCnOK  TO  PATXMTSy  &C. 

Thb  courts  of  common  law  have  a  general  joriBdictioii.  inde-  cmaf,  sit. 

pendently  ofanjrttatiitey  toorderptfticQlanof  demandyOrof —   - 

defence,  to  be  given,  in  order  to  preyeni  the  neoeesity  of  ap- 
plying to  a  court  of  equity  (a).  This  jurisdiction  is.  in  some 
cases,  confirmed  by  statute.  The  rules  by  which  tne  courts 
are  governed  in  its  exercise,  the  cases  in  which  particulars  will 
be  required,  their  form,  and  their  effect  on  other  proceedings 
in  the  cause,  may  be  conveniently  discussed  under  the  follow- 
ing heads,  vis.: — 

1.  Pttrtieuian  of  Demand,  1261. 

2.  Particulars  of  Set^f.-^Pt^ymmOi,  StatuUi,  ObjetlUmi  to 

PatenU,  1264. 


1.  ParticulairM  of  Demand* 

In  what  Cbfw.]-— In  cases  where  the  declaration  contains  iq^ii^ 

mdMaiuB  counts,  R.  T.,  1  W.  4,  r.  6,  orders,  *'that  with  whmtaMUU. 
every  declaration,  if  delivered,  or  with  the  notice  of  dedara-  *«^«  »»">••• 
lion,  if  filed,  containing  counts  of  wkMUatui  cutumptUy  or  dd€ 
on  simple  contract^  the  plaintiff  shall  deliver  yWi/^xiftfcii/arff  o^ 
kit  demand  under  those  counts,  where  such  particulars  can  be 
eompriied  within  three  Mia;  and  where  the  tame  cannot  be 
com^arieed  within  three  jiUoey  he  shall  deliver  such  a  statement 
cftne  nature  of  his  claims  and  the  amount  of  the  sum  or  ba- 
lance which  he  claims  to  be  due,  as  may  be  comprised  within 
Uiat  number  of  folios.**  And,  to  secure  the  delivery  of  parti- 
culars in  all  such  cases,  it  is  further  ordered,  **  that,  if  any  de- 
claration or  notice  shall  be  delivered  without  such  particulars, 
or  such  statement  as  aforesaid,  and  a  judge  shall  afterwards 
Older  a  delivery  of  particulars,  the  plaintiff  shall  not  be  al- 
lowed any  costs  in  respect  of  any  summons  for  the  purpose  of 
obtaining  such  order,  or  of  the  particulars  he  may  aft^wards 
deliver.  And  that  a  copy  of  the  particulars  of  the  demand, 
and  aJso  particulars  (if  any)  of  the  defendant's  set-off,  shall  be 
aamexed  by  the  plaintiff's  attorney  to  everr  record  at  the  time 
it  is  entered  with  the  judge's  marshal."    It  will  be  seen,  that 


M  See  tlie  dbeerretioM  of  Tbitfal.  a  eat  the  pertieulait  of  the  eets  chamd. 

J.»  io  BuftMte  V.  M*Km$it,  A  Btng.  N.  C  See  S  Seund.  SOB  a,  n-t  Buni'i  Jiui3oe, 

U7.   In  ertaniiMlcMet,  where  the  charge  UL  *•  Vm  rlcwlwi  /*  R.  t.  Omgeerf,  5  N.  a 

le  fmeral,  tfM  uweecutor  may  be,  and  M.  989:  JL  t.  Wme^*  7  DowL  065t  JL  ▼. 

ft«VMn^*t*«o««i<Oi^w*ditad-  BeeiMMi,  7  C  *  P.  448L 
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Part  v.     the  rule  extends  only  to  particulars  of  demand  under 

"  t€Uu8  counts,  and  that  it,  therefore,  does  not  extend  to  counts 

on  bills  of  exchan^,  or  promissory  notes,  or  other  special 
counts.  The  rule,  it  will  be  seen,  is  not  imperative,  and  the 
only  consequence  of  non-compliance  with  it,  is  that  specified 
in  it,  viz.  that  the  plaintiff  wul  not  be  allowed  for  his  parti- 
culars in  costs,  if  afterwards  called  for  and  delivered  (5^:  the 
defendant  mav  also  obtain  an  order  for  the  particulars  without 
being  put  under  the  usual  terms  imposed  in  other  cases  in  such 
an  order.  The  plaintiff  might  sign  judgment  within  the  usual 
time,  though  no  particulars  were  delivered  with  the  declara- 
tion (c). 
Where  spe-  Where  the  declaration  contains  special  eowUs : — It  may  be 
del  counts,  j^^  down  as  a  general  rule,  that  in  all  cases  where  the  cause 
of  action  is  not  fully  and  specifically  disclosed  in  the  declara- 
tion, and  wherever  it  appears  to  be  necessary  for  the  further- 
ance of  justice  that  the  defendant  should  have  some  more 
specific  information,  the  Court  or  a  judge  will  make  an  order 
upon  him  to  give  the  defendant  the  particulars  in  writing,  and 
In  actions  tx  that  all  proceedings  be  stayed  in  the  meantime.  Thus,  in  debt 
oontncta.  ^^^  bond  conditioned  for  the  performance  of  covenants,  or  to 
indemnify,  or  the  like,  the  defendant  may  have  a  particular  of 
the  breaches  for  which  he  is  sued  (d).  So,  in  covenant,  for  not 
repairing,  &c.,  it  is  the  practice  to  order  a  particular  of  the 
non-repair^  &c.  (e).  So,  in  an  action  by  vendee  against  ven- 
dor, where  it  was  stated  in  the  declaration  that  the  abstract  of 
title  delivered  was  **  insufficient,  defective,  and  objectionable," 
the  Court  obliged  the  plaintiff  to  give  a  particular  of  all  objec- 
tions to  the  abstract,  arising  upon  matters  of  hd^  but  not  of 
objections  in  point  of  law  (/;.  So,  in  an  action  by  vendee 
against  the  auctioneer  to  recover  back  his  deposit,  because  the 
conditions  of  the  sale  had  not  been  complied  with,  the  defend- 
ant may  have  a  particular  of  the  matters  of  fact  on  which  the 
plaintiff  seeks  to  recover  (^),  though  not  of  objections  on 
points  of  law  (A).  So,  in  an  action  against  a  derk  by  his  for- 
mer master,  for  enticing  away  plaintiff's  customers,  contrary 
to  an  agreement,  the  declaration,  naming  two  of  thoes  custo- 
mers, but  also  stating  that  there  were  cuvers  others,  without 
naming  them,  PaUeMon^  J.,  on  an  affidavit  that  the  defendant 
would  be  prejudiced  in  his  defence,  and  mig^t  be  taken  by 
surprise  at  the  trial,  unless  the  names  of  the  other  customeis 
were  nven,  made  an  order  on  plaintiff  to  give  their  names,  and 
ffave  defendant  time  to  plead  after  the  delivery  of  the  particu- 
lars  (t).  But  wherever  the  particulars  of  the  cause  ot  action 
are  fully  specified  in  the  declaration,  as  in  actions  on  the  cas^ 

(6)  FromooecMe,  It  would  aeem  thata  wliti  lums  and  datee,  paiticulan  of  the 

iudie,  upon  onlertaif  the  Mrttealan  to  cevenaati  aOeged  to  nave  been  brokM 

De  delivered,  may  cStdet  the  plaintiff  to  having  besn  giTen.    {Smotmr  v.  Uikhoaek, 

pay  the  cncU  of  the  application  for  the  5  Dowl.  794). 


particulan.  (Onmit  ▼.  ITaeMr,  4  Scott*       </)  CWM»  t.  Thtmpun,  3  B.  ft  P.M& 
N.  R.,  999,  MrfoMdv).  (g)  a^yire  v.  1>xW,  1  Camp.  999L 

(CI  Jcnm  T.  Intwltt.  1  Gale,  986,  per       (*)  Rotertt  v.  AoMlend*,  S  M.  ft  W. 
jUdenon,  B.,  4  DowL  939,  5.  C  •  543{  6  DovL  6SS,  &  C 

(d)  Ttdd.Sthcd.,  097*  (<)  attptutm  v.  Deesy,  Q.  B^  SihDee. 


It)  Butteanactionofoovenant  by  the  1838,  eonm  Pmttmmt*  i..  at  it— 

aisiitnee  of  a  lease  for  non-payment  of  See  11  Pxioe,  Rep.  19.    But  tiiare, 

leot  and  non-repair,  the  Court  replied  to  Quit  v,  Bttdj  8  Baat.SI>:  and  RmaBkM  % 

fotnpel  the  plaintiff  to  five  panleulan^  Hmwkm,  1  M. ft  W.fi0ai 
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special  asnunptiU^  or  the  like,  any  further  particulars  would,  chap.  kit. 
oicoune,  be  unnecessary,  and  are  seldom  granted.  And  ac- 
oordingly  the  Court  refused  to  compel  a  plaintiiFJsuin^  for  the 
breach  of  an  agreement,  and  assi^ng  that  he  iiad  mcurred 
certain  expenses,  to  furnish  particulars  of  such  special  da- 
mage {t).  So,  in  an  action  on  a  bill,  where  the  declaration 
contains  but  one  count  on  it,  an  order  for  particulars  would 
not  be  granted  unless  under  special  circumstances  (/);  though, 
periiaps,  if  the  plaintiff  in  such  a  case  Tolunteered  to  give,  and 
gave  paoliculars,  and  they  were  inexplicit,  the  Court  might 
order  nim  to  deliver  further  and  better  particulars  (m).  In  an 
action  for  the  breach  of  warranty  of  a  horse,  the  Court  refused 
an  order  for  particulars  of  the  unsoundness  complained  of  (n). 

In  actions  of  trespass,  trover,  or  case,  it  is  senerally  the  inMttaotcz 
practice  to  refuse  particulars  of  demand,  which  In  most  cases  ^^^''aca 
are  comprised  in  tne  declaration.  But,  under  circumstances, 
a  judge  will,  even  in  these  actions,  compel  a  delivery  of  parti- 
cmars,  if  there  be  an  affidavit,  clearly  shewing  that  the  defend- 
ant does  not  know  for  what  the  plaintiff  is  proceeding  (o),  and 
other  special  circumstances  shewing  that  it  is  necessaiy  the 
defendant  should  have  some  more  specific  information,  than  is 
disclosed  by  the  declaration  (/>).  Thus^  in  an  action  against 
the  sheriff  or  keeper  of  the  Queen's  Prison,  for  an  escape,  the 
plaintiff  may  be  compelled  to  give  a  particular  of  the  time  apd 
place  of  the  escape  {q).  In  an  indictment  for  a  nuisance 
against  members  of  a  gas  company,  for  throwing  poisonous 
matter  into  the  Thames,  and  sinsing  baiges,  and  making  ereo- 
tions  in  the  river,  the  Court  ordered  the  prosecutor  to  ^ve 
particulars  of  the  nuisance  intended  to  be  proved ;  and  IaUU' 
daUy  J.,  observed,  that  in  the  case  of  an  action,  there  could  be 
no  doubt  upon  the  propriety  of  the  plaintiff's  being  called  upon 
to  give  sucn  particulan  (r).  And  m  an  indictment  for  a  per- 
manent nuisance  by  throwing  mud  into  the  river  Thames, 
Coleridge^  J.,  ordered  the  prosecutor  to  give  particulars  of  the 
acts  of  nuisance,  but  not  of  the  dates  («).  On  the  other  hand, 
in  an  action  against  an  attorney  for  negligence  in  transacting 
the  assignment  of  a  leasehold  belonging  to  the  plaintiff,  per 
Quod  the  plaintiff  had  to  pay  damages  to  the  assignee,  the 
Court  of  Common  Pleas  refused  to  compel  a  delivery  of  a  par- 
ticular of  the  plaintiff's  demand,  there  oeing  no  ambiguity  as 
to  the  cause  of  action,  or  the  tmnsaction  in  respect  of  which 
the  action  was  brought  (I).    And  the  Court  have  refused  to 

(Xr)  RtUaOiek  ▼.  Hawk«§,  1  M.  &  W.  p«noiii,  named  in  the  declarmtlon,  had 

9ji.    And  see  Sftiiuiaiil  r.Umikome,  3  left  off  dealing  with  the  platnttlT.  OWbiuM, 

Btaif,,  N.  S.,  398.  J.(  on  ninunoos,  ordered  the  pUlntiir  to 

(/)  Broo/a  v.  FaHat,  3  Bing.,  N.  C,  891;  give  the  addrawet  of  the  peraone  nanwd 

3Dovl.361,&C.  within  a  week,  or  that,  in  deflnilt  thereof. 


(ml  DawM  T.  jhuMUhm',  5  Dowl.  736;  8  the  namet  of  thoee  whoM  addren  wae 

M.  A  W.817,  S.C  not  given  ihould  be  itruck  out  of  the 

ta)  IV<0  ▼.  AtafAM,  6  M.  ft  W.  813;  8  declarditVin.  Fttt  t.  RoaUitg.  6  April,  1839, 

Dowl.  771,  8,C  at  chambers  But  qumrt  ihb.  eipeclally 

(•)  Snemnf  v.  Ckannelh  &  Dowl.80.  a*  to  the  addienet;  for  it  is  not  reaioo- 

(d)  IJbrfadr t.  LUiard,  10  M.ft  W.  077:  able  to  expect  a  tradeeroen  mutt  know 

9  Dowl.,  N.  S.,  S77f  &  C.  the  name  and  addre«  of  aTery  customer 

(ft  PFeMcr  ▼.  Jonm,  7  D.  4e  R.  774 :  he  has.    And  see  RtttaUIek  t.  Hawkmp  1 

Dnk  t.  Chapman,  I  Ner.  ft  P.089;  6  A.  M.  ft  W.  573;  and  SfomMnf  t.  UiHthama, 

A  P.  787*  &  C.  in/ya, 

Ti  JUs  ▼.  Cmnoood.  5  Ner.  it  II.  388^  («)  R.  v.  Ftmoer,  7  Dowl.  085. 

In  an  aettoo  ton  malidout  proeecutloo,  (f)  Stormard  v.  VUtOMrne,  3  Blng.,  N. 

altagtng,  as  speekd  dami^e,  that  dhren  C  390;  3  Sooct,  771;  5  Dowl.  S7U,  8.  C. 
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pabtt.     grant  particulais  in  an  action  of  trespass,  on  the  mere 

of  the  defendant  that  he  had  read  the  declaration,  and  that, 
from  the  general  and  vague  form  thereof,  he  was  nnable  to 
ascertain  the  grievances  on  which  the  plaintiff  intended  to 
rely,  but  held,  that  some  special  ground  ought  to  be  shews  as 
a  reason  for  granting  such  a  rule  («)•  As  to  when  particulars 
will  be  granted  in  an  ejectment,  see  ante,  946. 

At  what  time  At  whoi  Time,  and  koto  obtained — on  what  Terms,  ^.] — ^By 
obtained.  jj^  jf^^  2  >F.  4,  r.  47,  "  A  summons  for  particulars  and  order 
thereon  may  be  obtained  by  a  defendant  before  appearance, 
and  may  be  made,  if  the  judfge  thinks  fit,  without  the  produc- 
tion of  any  affidavit  («),  or  after  declaration  and  before  plea 
pleaded."  It  is,  indeed,  discretionary  with  the  judge  to  make 
an  order  at  any  time  before  the  trial  (y).  But  in  ffeneral  it 
will  be  refused  after  plea  pleaded,  unless  under  special  circum- 
stances. 
Row  obtain-  i^q  h&ve  already  seen,  that,  in  declarations  containing  ukU- 
hitatus  counts  in  assumpeU,  or  debt  on  simple  contract,  the 
plaintiff  should  deliver  the  particulars  under  those  counts  at 
the  time  of  filing  or  delivering  the  declaration.  Should  he 
neglect  to  do  so,  under  such  a  aeclaration,  and  in  other  cases 
where  you  are  entitled  to  the  particulars,  the  mode  of  obtain- 
ing them  is,  ly  taking  out  a  yudgie  wmmane  for  that  pwrpoM, 
and  obtaining  an  oraer  thereon,  ^either  party  be  diuaiUfUd 
with  the  jwQ^e  decision,  he  may  of  wurse  apply  to  the  (kmrU, 
The  ord^  generally  is,  that  theplatnUfs  attonu^  or  agent  skaU 
deliver  to  Me  defendants  attorn^  or  agent  the  parHcuiars  ins- 
quired,  and  that  in  the  meantime  all  f!urther  proceedings  in  the 
T^tms  im.  cause  be  st€fyed  («}.  But  sometimes  the  judge  will  not  stay 
^''^^'  the  proceedings.    The  term  of  '*  pleading  issuably ' '  and  taking 

short  notice  of  trial,  if  necessary,  will  in  general  be  impoeea 
on  the  defendant  by  the  order;  unless  expressly  waived  in 
writing  by  the  plaintiff's  attorney  (i2.  H.,  69  (7.  3);  or  unless 
the  justice  of  the  case  requires  a  dispensation  with  such  ternu^ 
as,  if  the  defendant  be  desirous  of  pleading  in  abatement  a  non- 
joinder of  a  party,  which  is  not  regarded  as  other  dilatory 
pleas  are ;  or,  unless,  as  it  seems,  in  cases  where  the  application 
for  particulars  has  been  rendered  necessary  b^  the  n^lect  of 
plaintiff  to  deliver  them  with  his  declaration,  in  pursuance  of 
the  R.  T,,  1  W.  4,  r.  6.  Sometimes  the  judge  will  impose 
other  terms  on  the  defendant.  Even  although  the  defendant 
may  have  had  a  particular  delivered  to  him  before  action,  still 
the  judge  may  make  plaintiff  re-deliver  it  as  a  particular  of 
demand  in  the  action,  though  in  such  a  case  the  defendant  is 
usually  ordered  in  any  event  to  pay  the  costs  of  such  partieu- 
lar,  if  required  in  det^,  and,  if  necessary,  to  take  short  notice 
of  trial  (a). 
<^«Bqu«nMi     Xhe  consequences  of  not  giving  particulars  of  demand  where 

particuiara. 

(m)  Harhdfw,  Lidferd,  10  M.  &  W.677;  fldently  aof|ualnted  with  the  deoMod  m 

9  DowL,  N.  S..  877*  &  C  asiafiilTtoprooeedtolrfal.  (9C.&  J.Sfla, 

(jv)  I  Chit.  Rep.7S4;  And  R.  T.,S0.4,  n.:  Tidd's  New  Pract.  90S.    See  tam  of 

C.  P.;  6  Mooie,  til.    BeAnre  the  rule  of  summons,  ChiU  Fonns,  MO). 

H.  T.,  2  W,  4,  r.  47.  it  was  necessary  In  (y)  See  Imp.  K.  8.8301 

the  Bxdiequer  to  have  an  afBdavit  that  (s)  See  form.  Chit.  Fonns,  aS9l 

thedeftndant  never  had  bad  any  partieu-  (a)  See  Joinm  ▼.  CMtf.  S  C  &  J.  SSs  t 

lais,  or  had  mislaid  them,  or  was  nottuC*  Tyr.  312;  I  DowL  310,  &  C 
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Um  deekntion  contains  mdeUtatm  counts,  have  been  already  c«a>.«it. 
considered  (otUey  1252).  As  regards  the  not  giring  particulars, 
in  obedience  to  tlie  usual  order  for  them,  the  only  consequence 
isy  that  when  the  order  has  been  drawn  up  and  serred,  it  ope- 
rates, if  so  expressed  in  it  (otherwise  not  (^p,  as  a  stav  of  pro- 
ceedings from  the  time  of  such  senrice  till  the  particulars  have 
been  deliyered  (c).  Under  the  usual  order,  the  defendant 
cannot  sign  judgment  of  ncnproi^  though  the  plaintiff  nM;lect 
or  refuse  the  deuvery  of  the  particulars ;  neither  will  the  Uourt 
or  iudge  giro  him  liberty  to  sign  such  judgment  (d);  and  this, 
although  the  order  direct  the  particulars  to  be  deliyered  in  a 
specified  time  (e).  And  the  Court  of  Exchequer  refused  a 
nile  to  compel  the  plaintiff  to  deliver  particulars  in  pursuance 
of  a  judge's  order,  and  AUhnon^  B^  said,  **  U  the  nlaintiff 
does  not  choose  to  obey  the  order,  by  delirering  furtner  and 
better  particulars,  he  cannot  proceed  with  his  cause,  and  is 
kept  at  arm's-length,  as  it  were,  until  he  thinks  proper  to  do 
so :  but  he  cannot  be  compelled  in  this  manner  to  comply  with 
the  order"  (/).  Nor  is  the  plaintiff's  no^lect  to  defirer  a 
particulars,  a  ground  for  disohaiging  the  defendant  out  of  cus- 
tody (g).  And  where  ^before  the  1  4r  2  Fid.  e,  110)  an  order 
for  particulars  was  obtamed  in  an  action  commencea  by  sum- 
mons, and  the  plaintiff,  instead  of  delirering  particulars,  ar- 
rested the  defendant  in  a  new  action  for  the  same  cause,  Tmrn^ 
UMy  J^  held  that  the  arrest  was  r^lar  (A).  The  defendant's 
course  in  these  cases,  if  he  will  rorce  the  plaintiff  to  proceed 
in  the  action,  is,  to  get  rid  of  the  order  for  particulars;  and  in 
order  to  get  rid  of  i^  it  is  not  sufficient  for  him  merely  to  gire 
notice  to  that  effect,  he  must  have  the  order  actually  disposed 
^^  ^J  getting  it  rescinded  ($}• 

^  Farm  of.] — The  particulars  of  demand,  if  delivered  at  the  Pomof  pn- 
time  of  filing  or  delivering  a  declaration  under  the  common  ^>0*>i*^ 
imdebitatui  counts  in  auumpiit^  or  debt  on  simple  contract, 
should  be  a  JuU  oartieular  of  the  claim  under  those  counts ; 
and,  if  poesible,  snould  be  comprised  within  three /olios;  but^ 
if  the  fiill  particulars  cannot  be  comprised  within  three  folios, 
then  the  plaintiff  should  deliver  such  a  ttatement  of  the  nature 
of  hie  elatm^  and  the  amount  of  the  sum  or  balance  which  he 
claims  to  be  due,  as  may  be  comprised  within  that  number  of 
folios  (it),  otherwise  the  plaintiff  would  not  be  allowed  the 
costs  of  the  excess  of  the  three  folios. 

The  particulars  must  be  explicit,  and  should  in  ^neral  ThtrmoatiM 
specifv  Items,  dates,  and  amounts,  otherwise  the  plaintiff  may  apncit. 
be  ordered  to  give  a  further  and  better  particular.  The  object 
of  the  particulars  is  to  control  the  generality  of  the  declar- 
ation ;  and  a  defendant  is  entitled  to  such  particulars  as  will 
give  him  that  information  which  a  reasonable  man  should 
require  respecting  the  matters  against  which  he  is  called  upon 

(»)  Doe  Mtmta  ▼.  Ro«,  13  M.  ft  W.  891.  <lqy  ▼.  HmgkM,  9  Soott»  377. 

(c)  St.  Hmlabfw  v.  Bifam,  4  B.  ft    C  (/)  Cmt0  ▼.  8pMu,  7  DowL  t7.    And 

SOD:  Gktwr  Y.  Watmon,  A  B.  a  C.  7091  8  lee  Kirtp  v.  Stoowd^,  4  DowL  191. 

D.  *  R.  097.  &  at  WUtm  ▼.  Hmnt,  I  (^  Ormt$  w.  WUIU,  A  Dowl.  71& 


CMt.  Rep.  647.  (k)  Afmt,,  1  DowL  09. 

(tf)  Bmgtm  ▼.  SiMVVM.  7  B.  ft  C.  4S9:       (0  Wldunt  v.  Qw.  8  DowL  893t  4  M. 


▼.  Kimg,  7  D.  at  R.  1S5.  A  W.  87.  &  C    S«e  Hmdm  ▼.  HcrtoMni, 

(«)  SirMMiT. Cterlw, 8  Btng.  185:1  M.  A    7Dowl.54& 
8eDtt,S71t  1  DowLSa9»&C.  SmDmjm-      (»)  AM9,l»l, 

n3 
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pakt  t.     to  defend  himself  (/)•    In  an  action  b^  an  engineer  agidnst  a 

—  railway  company  for  surreying  their  line,  &c.,  and  for  money 

paidy  a  general  particnlar  for  sarveying  the  conntry  between 
certain  places^  including  trarelling  ehaiges  and  aasutance,  is 
sufficienty  without  specuying  the  number  of  fields  surveyed, 
or  how  much  of  the  charge  is  for  the  engineer's  skill,  time,  and 
labour,  and  how  much  for  travelling  expenses,  and  expenses ; 
but  the  particulars  should  specify  the  sums  paid  to  the  de- 
fendant's use  (m).  Where  the  acceptor  of  two  bills  for  250/. 
each,  was  arieeted  upon  a  capiat  indorsed  thus :  *^  Bail,  by 
affidavit^  for  250/.  and  upwards^"  ^  The  plaintiff  claims  266/., 
with  interest  thereon,  mm  the  30th  of  December  to  the  day 
of  payment,  for  debt,  and  3/.  IO5.  fbr  costs,  &c. :  **  the  decUr- 
ation  was  upon  two  bills,  and  the  particulars  stated  that  the 
action  was  Drought  to  recover  600/. :  it  was  held  that  the  de- 
fendant was  entitled  to  better  particulars  (m).  Where,  in  an 
action  for  an  escape,  the  plaintiff,  being  oraered  to  give  a  par- 
ticular as  to  time,  &c.,  alleged  in  the  particulars  the  escape 
as  having  taken  place  between  the  ISth  May  and  the  Ist  No- 
vember, the  Gonrt  ordered  a  better  particular  To).  In  cove- 
nant by  the  assignee  of  lessor  against  the  lessee  for  not  repair- 
ing, the  particulars  merely  stated  the  covenants  allied  to 
have  been  broken, — ^the  Court,  distinguishing  between  an  eject- 
ment for  a  forfeiture  and  an  action  of  covenant,  conridered  that, 
as  the  defendant  had  been  in  posse  anon  from  a  period  anterior 
to  the  assignment,  he  most  know  better  than  the  plaintiff  what 
the  breaches  were,  and  therefore  refused  a  better  particulars  {p). 
Where  the  action  is  for  a  balance  of  account,  the  parUculan 
should  state  what  the  balance  is  (y).  A  particular  as  general 
as  the  declaration  would  probably  be  deemed  a  contempt  of 
the  order,  and  might  subject  the  attorney  to  costs  (r).  But 
the  particulars  need  only  be  certain  to  a  common  intent  («). 
There  is  no  objection,  when  an  account  has  been  already  de- 
livered, to  refer  to  it  generally  in  the  particulars,  without 
restating  the  items  of  it ;  but  this  may  impose  on  the  plaintiff 
the  proof  at  the  trial  of  such  delivery  (<).  Less  particularity 
b  required  in  a  particular,  delivered  in  pursuance  of  the  rule  of 
2r.  7;,  1  FF.  4,  r.  6,  where  a  full  particular  cannot  be  com- 
prised in  three  folios  (tf). 
Ketdnot  It  was  formerly  held,  that,  if  money  has  been  paid  on 

^SSSSmt^     account,  the  particulars  should  specify  it,  and  state  the  balance 
count  which  the  plaintiff  seeks  to  recover  ( jA,  and  that  stating  the 

debtor  side  of  the  account  only,  wouldf  be  coundered  a  con- 
tempt, for  which  the  attorney  might  be  ordered  to  pay  the 
costs  of  both  parties  (j)  ;  but  these  decisions  have  been  over- 

(/)  Per  cur..  In  Amtite  ▼.  Ber^/brd,  15  Jrehbutt  ▼.  PmmaB,  1  Dowl.  it  L.  31t: 

Law  J.,  N.  S.,  78 1   Iff  M.  ft  W.  78 ;  3  Bunuit  v.  Boueh,  9  C.  ft  P.  (OD:  Amum 

Dowl.  ft  L.  464,  S.  a  ▼.  Bmt^f^wd,  mipmt  AMm*  v.  Ate.  U 

im)  Id.  Law  J.,  N.  S..  Exdu,  77;  3  DowL  ft  L. 

(n)  Dawm  v.  AmttnUktr,  9  DofwL7a8: 9  470.  &  C 

M.  ft  W.  817.  8.C,  U)  Hatehttt  v.  Manhat,  Piiriw,  17?}  1 

(o)  Wtbtttr  ▼.  JwMt.  7  D.  ft  n.  774.  mriitw.  78.    See  Jmmm  ▼.  ChiM,  9  C  ft 

And  tee  Dmiu  t.  Ckapmmt,  6  Ad.  ft  E.  J.  232;  2  Tyr.  312;  1  Dowl.  310,  &  C 


767.  (•)  See  toe  fonm,  Chit  Forma, 

(p)  SB««0rT.  HUetooe»,ffDowL79B.  BSn. 

Iq)  MUeMl  r.  Wrigu,  1  Bip.STSl  (x)  JfUcA^v.  Wright,  1  Bapw  SSO.   See 

(r)  See  Brmon  ▼.  ITattt.  1  Taunt  893.  JfUtar  v.  JdkiMW,  9  £n>.009. 

W  JJtm  ▼.  Aeer,  1  JurJft,  ffBS.    See  (y)  Atdtngtm  t.  Jjji  hftii,  2  Cmp.  41S. 
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raledy  and  the  Court  will  not,  in  general,  compel  tbe  plaintiff  cbap.  xit. 

to  give  any  part  of  the  credit  side  of  the  account  («).  Though 

it  maj  be  auTisable  for  him  in  most  cases  to  do  so  in  the  case 
of  payment  on  account,  in  order  to  save  the  expense  of  a  plea 
of  nayment  (a).  If  the  plaintiff  do  give  the  defendant  the 
credit  side  of  the  account,  or  credit  for  payments,  the  Court 
will  not  compel  the  plaintiff  to  give  a  statement  of  the  items 
of  the  credit  side,  or  payment,  for  which  such  credit  has  been 
given  (6).  Credit  cannot  be  given  in  the  particulars  for  a  set- 
off, so  as  to  prevent  the  defendant  pleading  it,  as  it  is  impos- 
sible to  tell  whether  the  defendant  will  ple^  one  or  not  (c). 

The  particulars  should  be  intitled  in  the  Court  and  cause,  should  be  in- 
and  signed  b  v  the  plaintiff's  attorney,  and  be  delivered  to  ******  *«  **»• 
the  defendant  s  attorney  or  agent.  If  delivered  under  an  order  **'"*' 
it  is  not  unusual,  and  perhaps  it  ought,  to  express  that  it  is  so, 
in  order,  that,  on  the  face  of  them,  it  may  appear  plaintiff  is 
bound  by  them. 

^  Amendment  of, — Order  for  better  PartmdarsJ\^\i  the  par-  ^mmAttmA 
ticulars  delivered  be  incorrect,  the  plaintiff  cannot  cure  the  de- 
fect by  delivering  a  fresh  particulars,  or  otherwise,  without  a 
judge's  order,  or  oy  consent  {d)  ;  but  he  may  generally  obtidn 
a  iudge's  order  to  amend  them  on  payment  of  costs,  and  such 
other  terms  as  the  justice  of  the  case  requires  («).  Where  the 
plaintiff's  attorney,  by  mistake,  gave  credit  to  the  defendant 
m  the  particulars  for  a  sum  of  money,  the  Court  allowed  the 
plaintiff  to  amend  them  by  striking  out  the  credit  so  given  (/). 
An  amendment  has  been  allowed  after  the  cause  had  been  re- 
ferred, and  an  award  made  in  the  reference  had  been  set  aside(<7;. 
So,  an  amendment  has  been  allowed  pending  a  reference, 
there  being  no  objection  raised  by  the  defendant  that  he  would 
not  have  consented  to  the  reference  had  the  amended  particulars 
been  delivered  before  the  submission  (A).  The  Courts  have  also 
allowed  an  amendment  after  verdict,  and  granted  a  new  trial 
on  payment  of  costs,  where  the  particular  has  been  holden 
defective  by  reason  of  bein^  in  form  inapplicable  to  the  proper 
count  (t).  When  the  plamtiff,  by  amending  his  particulars, 
makes  them  inconsistent  with  the  decUration,  and  insensible, 
tbe  Court  will  not  set  aside  a  verdict  obtained  by  him,  unless 
the  defendant  was  misled  b^  the  alteration,  or  had  no  opportu- 
nity of  amending  his  pleadmgs  ( J  )• 

If  the  particulars  oe  not  sufficiently  explicit,  the  other  Better  pani* 
party  may  obtain  an  order  for  a  further  and  better  par-  <^**^ 
ticulars  (k).    By  a  rule  in  the  Queen's  Bench  no  summons 

(z)  Pawrtm  ▼.  Crmae,  4  DowL  711;  1  5.  Ct  CblH»«  ▼.  Aaron,  4  Bine.,  N.  S.,  2331 

M.  &  W,  X,  S.  at  HandaB  ▼.  Ihey,  4  (/)  PiwOn v.  WhUaheimt,  5  DowL  7aft 

Dowl  682:  per  AittaMn,  J.,  tn  8mUh  v.  {g)  J<mta  v.  Cbrrg,  8  Scott,  A75;  6  Bine., 

aOHdgt,  4  Ad.  dt  £.  64;  ft  Nev.  ft  M.  N.  S.,  247.  &  C 

40e,  &  Ct  Btaeh^  V.  Hanmer»  9  Jar.  640,  (A)  Bhtnt  ▼.  CboXr.  &  Scott.  N.  R.,  239|  2 

B.  C.  Dowl.,  N.  8.,  89,  &  a 

(a)  Vmt,  1258, 1290,  (<)  HoOand  v.  Hopkiiu,  2  B.  A  P.  243: 

(6)  JfiMTtt  ▼.  Orem,  13  M.  it  W.  377;  Brtekm  v.  SmUh,  1  Ad.  dc  K.  488. 

rad  per  jUdermm,  J.,  in   Pmpratte  ▼.  (J)  SIhnmut.  fFood,  13  Law  J.,  N.  S., 

CVww,  I  M.  ac  W.  36.  40,Q.B. 

it)  KUnar  V.  Bottey.  5  M.  Ac  W.  .%2{  7  (*)  Tkld,  589,  009.      S«e  fautancet, 

DowL  802,  &  a,  Mr  AUmrton,  B.    See  Hurtt  r,  Watkit,  1  Cemp.  69,  n.:  Mia- 

Menu  T.  Jotteg,  1  Q.  B.  397:  Rowland  v.  wocd  r.  Waller,  2  Taunt  S24:  Brown  ▼. 

Aofcerfay,  Id.  403.  HocbnoM,  4  Taunt.  189:  Hunter  ▼.  ITeM, 

{H  firmpN  ▼.  Waite,  I  Taunt  308.  1   Stark.  224 :   Dawe9  ▼.  Anetruthert  i 

(«)  See  Sftqitav  ▼.  HoidMiwrA,  6  DowL  DowL  73B> 
714t  6  Scot^  60ft;  4  Blng.,  N.  &,  717* 
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papt  y.  for  farther  narticulars  shall  he  granted,  nnlees  the  last  pre- 
vioas  order  for  particulars  he  first  drawn  up^  and  sucli  order 
produced  at  the  time  of  applying  for  such  summons  (I). 

^i^rSd  '^  of  Proeeedingi  and  Time  far  Pleading  a/W.>- The  sum- 
dme^'  monsy  which  is  usually  drawn  up  with  a  stay  of  proceedings, 
P^f^  operates  as  such  stay  from  the  tmie  it  is  attendable  until  it  is 
Time  for  disposed  of.  As  to  the  time  for  nleading  or  taking  the  next 
piMKUng.        step,  if  the  summons  be  dischargea,  $ee  potif  Part  6,  Ckapt.  1 

and  2.    As  to  the  time  for  pleading  after  an  order  made,  and 

particulars  delivered,  see  Vol,  1, 210. 

^^DNohig  ^  Annexing  Particulars  to  the  Record,! — ^At  the  time  of  enter- 
SS^f^^^  ^  H%,^^®  ^*^  prtttf  record  with  the  judge's  marshal,  the  plain- 
titrs  attorney  should  annex  to  it  a  copy  of  the  piurticuiars  of 
the  demand,  and  of  the  defendant's  set-off  (if  any)  (m).  This 
will  save  me  necessity  of  the  opposite  party  proving  the 
order  for  the  delivery  of  the  particulars,  m  cases  where  he 
may  be  desirous  of  confining  the  party  delivering  the  particu- 
lars to  the  i>roof  of  the  items  contained  therem  (n^.  But, 
if  the  plaintiff  annex  to  the  record  particulars  varying  from 
those  delivered  to  the  defendant,  and  the  defendant  is  nrepared 
at  the  trial  to  prove  the  delivery  of  the  particulars  to  him,  the 
defendant  may  nonsuit  the  pliontiff,  it  he  is  unable  to  five 
in  evidence  an^  cause  of  action  included  in  the  particiuars 
delivered ;  or  if  not  prepared  with  proof  of  the  delivery  of 
the  particulars,  the  defendant  will  be  entitled  to  a  new  trial, 
and  the  plaintiff's  attorney  might  be  made  to  pay  the  costs  of 
the  former  trial  (o).  Where  the  particulars  annexed  to  the 
record  were  for  4/.  19».  on  an  account  stated,  and  the  under- 
sheriff  refused  to  receive  evidence  of  money  lent,  and  non- 
suited the  plaintiff;  the  nonsuit  was  set  aside,  it  appearing  in 
the  particulars  delivered  with  the  declaration  that  there  was  a 
claim  for  money  lent  (p), 

BJJjrtof  PM-     Efect  of  Particulars  on  the  Pleadings  and  Evidenee.']'-Tht 

the  piMdSigs  P<^iculara  are  not  to  be  considered  as  incorporated  in  the  de- 

anderideiicti  claration  (cr).    Nor  do  they  fonn  any  part  of,  nor  can  they 

have  the  eflrect  of  a  pleading,  except  in  the  case  of  a  payment 

when  credited  in  them,  as  presently  mentioned  (r).    Nor  can 

they  be  looked  at  with  a  view  to  construe  the  pleadings  (s). 

The  plaintiff  may  appl^  them  to  any  count  of  the  decUmition 

to  which  they  are  applicable  (f ). 

i^kTMts  Before  the  B.  71, 1  Ftct.,  (1838),  it  was  ruled,  that  an  ad- 

S^^2^^^   mission  in  a  particular  of  demand  of  money  received  would  not 

BMdDoc  bt'   avail  defendant  in  an  action  of  debt,  without  a  plea  of  payment, 

piMdad.        though  it  might  be  otherwise  in  an  action  of  aeswnpsit  (»)• 

(/)  R.  H.,00  O.S,  Q.  a  ▼.  AiMw,  S  M.  A  W.  Mt  7  DowL  SBi, 

(IN)  T.  T.,  1  W.  4,  r. 6, mU9, 1851  {  and    &C 
Vol.  1,  3M.  (r)  8ttt  Staplm  ▼.  HMmotrtk,  4  Bing^ 


\n)  Mmmr»0V.  Smith,  B  Bing.  146 1  1    N.S..717- 
M.ft  SooCt,  tt7t  1  DowL  253.  S.  C  («)  Kit$mrv.  BtOI^,  5  M.  ft  W.  9tt. 


(o)  McrgoH  T.  Harrit,  1  DowL  570}  9  Mfrngtr,  C.  B.;   Dmrnftttr  v.  INirwifl,  4 

C.ftJ.4in.S.C  Scott,N.R..30;31I.AOr.375,S.C 

(p)  JUipfw  y,  ir«MMi,  1  DovL,  N.  S.,  (f)  HmmB  ▼.  BtU,  10  M.  ft  W.  340. 

344.  (w)  JbmeH  t.  Btmmm.  3  Btag.,  N.  C, 

(«)  Booth  T.  Hmmard,  5  DowL  438:  Far-  074:  Cbate$  v.  SXeMM. 9  C,  M.,  ft  B.  Ha 

M«M  ▼.  Makrn.  9  Ad.  ft  E.  f46s  1  P.  ft  See  Joco&t  v.SMr%,9Bliig.8«. 
D.194.   had  wm  Kbithmm  {ot  Uingha,  i 
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This  point,  howeyer,  was  not  free  from  doubt  (x) ;  and  it  ia  now  Cmaf.  xit. 
settled  otherwise  hy  the  above  role,  which  orders,  **  that  in  any 
case,  in  which  the  phuntiff  (in  order  to  avoid  the  expense  of  a 
plea  of  payment)  shall  have  given  credit  in  the  particulars  of 
his  demand  for  any  sum  or  sums  of  money  therein  admitted  to 
have  been  paid  to  the  plaintiff,  it  shall  not  be  necessary  for  the 
defendant  to  plead  the  payment  of  such  sum  or  sums  of  money, 
fiat  this  rule  is  not  to  apply  to  causes  where  the  plaintiff,  after 
stating  the  amount  of  his  demand,  states  that  he  seeks  to  recover 
a  certain  balance,  without  giving  credit  for  any  particular  sum 
or  sums"  (jr).  And  by  the  same  rule  it  is  ordered,  that  **  pay- 
onent  shall  not,  in  any  case,  be  allowed  to  be  sriven  in  evidence, 
in  redaction  of  damages,  but  shall  be  pleaded  in  bar."      This 
role  applies  to  payments  made  after  action  brought,  as  well  as  to 
those  made  before  (z).  Though  the  particuhus  refer  to  oarticu- 
lars  delivered  before  action,  m  which  credit  is  given  for  pay- 
ments, stiU,  if  the  particulars  in  the  action  do  not  give  such  pay- 
ments, the  case  is  not  Mrithin  the  above  rule,  and  the  defendant 
shoald  plead  such  payments  (a).  If,  notwithstanding  the  rule, 
and  plamtiff  giving  credit  in  the  particulars  for  payments,  the 
defendant  pleads  a  plea  of  payment,  the  plea  wul  be  taken  to 
be  pleaded  only  to  the  balance  claimed  by  the  particulars  (5). 
The  givinff  credit  for  a  payment  in  the  particulars,  in  pursu- 
ance of  this  rule,  b  the  same  in  effect  as  if  the  payment  were 
pleaded ;  but,  it  cannot  be  taken  as  an  admission  as  against  the 
defendant,  with  respect  to  anv  of  the  items  in  the  entire  ac- 
count (c).    Where  a  plaintiff  admits  a  payment  generally,  as 
thas— "  Cr.  by  bills,  1500/. " — ^this  is  to  be  taken  as  a  payment 
admitted  to  nave  been  made  to  the  plaintiff  by  the  defend- 
ant (d).    The  plaintiff  may  explain  the  admission  of  the  pay- 
ment of  a  certain  sum,  by  shewing  that  it  was  applicable  to  an 
item,  which,  otherwise,  ne  could  not  recover  (e).    He  must 
prove  a  debt  due  to  him  from  the  defendant,  to  a  larger  amount 
than  the  sum  admitted  by  the  particulars  to  have  been  paid,  to 
enable  him  to  recover  ( /)•     W  here,  in  debt  for  goods  sold  and 
delivered,  the  particulars  claimed  a  balance  of  29/.  for  goods 
sold  and  delivered,  after  allowing  credit  for  920/.  **  paid  at  va- 
rioos  times :"  at  the  trial,  plaintiff  proved  and  claimed  for  949/., 
and  admitted  that  part  of  this  sum  was  for  84/.  the  price  of  a 
tea  am,  which  defendant  had  returned,  and  plaintiff  had  taken 
back ;  it  was  held,  that  plaintiff  might  shew  that  the  84/.  was 
also  a  part  of  the  920/.,  allowed  as  money  paid,  and  might, 
therefore,  recover  the  balance  between  9492.  and  920/.  (^) 
Where  the  particulars  give  defendant  credit  for  a  bill  indorsed 
by  defendant  to  plaintiff  but  also  debit  defendant  to  the  amount 

U)  Kertpon  ▼.  WiOw,  9  M.  ft  W.  764:  3S,  C.  P.    And  tee  Kenpen  v.  Wag9t,  9  M. 

MdMT  V.  ITUKmu,  Id.  7fi6 :  Rimwr  t.  ft  W.  764,  shewing  that  tbcptniculanaf* 

0«*,M.  &  M.SS.  n.  evidence  for  defendant  of  the  payments 

(r)  Mmrit  v.  JofiM,  1  Q.  B.  997;  1 0.  A  credited  hi  them. 

0. 13;  lOUiv  J..  S,  S„  166»  Q.  B..  S.C.-  (d)  SmeUmnt  v.  Ti^kr,  19  M.  A  W. 

Bathy  t.  J#eor«.  8  Dowl.  376.  64A. 


(t)  Eamokk  t.  Umrmm,  6  M.  ft  W.  13|       (e)  SmtOmrtt  ▼.  Taplor,  0upn,  per  Abtn^ 
SDowl.  99,  SL  C    See  Kmtnimghmm  v.    gtr,  C.  B. 

ABmm,  3  DowL.  N.  S.,  SftS:  MuimUr  ▼.       (/I  Siweffcurf  v.  TVi^ior,  mpra  t  Rmo' 
Ptntr,  1  DowL,  N.  S..  8M.  kmd  v,  BUMep,  1  Q.  B.  409. 

(a)  H>r«T.lMddMon.9C.ftK.9.  tr)  Lmmbyf.  MiekitOtwaUe,}  Q.B.4MI 


m  Emttwkky.Hmrmtm,*Hfm,  1  O.  ft  D.  136{  9  DowL  Ol.  9.  C. 

(•)  GMtkp  ▼.  Jbrr*v*  >  Law  J.,  N.  &. 
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Crediting 
•et-off. 


Proof  oon- 
fined  bv  the 
particuun. 


Part  ▼.  of  the  bill  for  its  dishonour,  it  is  as  if  the  particulars  had  not 
mentioned  the  bill  at  all :  therefore,  in  such  a  case,  the  de- 
fendant, in  an  action  for  goods  sold  and  delivered,  cannot  shew, 
under  nan  assumpsit,  that  the  plaintiff,  after  taking  and  pre- 
senting the  bill,  faUed  to  give  notice  of  dishonour  (h\  The 
above  rule  of  R,  71, 1  Vict,,  does  not  apply  to  a  set  off  (t).  If, 
notwithstanding,  the  plaintiffadmitsaset-offin  his  particulars^ 
he  is  not  concluded  by  it  (iY  If  defendant  use  such  particulan 
as  evidence  in  support  of  a  plea  of  set-off,  the  plaintiit  is  entitled 
to  have  the  whole  account  submitted  to  the  jury,  as  evidence  of 
the  total  amount  of  claims  on  each  side  (k).  In  an  action  for 
goods  sold,  &c.,  the  particulars  stated  the  action  to  be  brought 
"  to  recover  37/.,  the  balance  of  an  account  of  108/.,'*  (giving 
no  credit  for  any  specific  sums);  the  defendant  pleaded  as  to  52, 
parcel  &c.,  a  set-on  to  that  amount — it  was  properly  left  to  the 
jurjr  to  say,  whether  the  balance  claimed  meant  a  sum  afto 
giving  credit  for  the  51,  set-off  (it). 

At  the  trial,  or  execution  of  a  writ  of  inquiiy,  the  plaintiff 
will  be  confined  in  his  proof  to  the  items  contained  in  the  par- 
ticulars delivered  (/).  Thus,  in  an  action  for  ^oods  sold  and  de- 
livered, and  non  assumpsit  pleaded,  the  plaintiff  will  not  be  al- 
lowed to  prove  a  sale  of  other  goods  than  those  mentioned  in  the 
particulars;  and  the  plaintiff  will  not  be  allowed  to  go  beyond 
them,  in  respect  of  any  item  wholly  omitted ;  or,  in  respect  of 
items  not  properlv  described  in  them,  and  where  the  misdescrip- 
tion woula  be  calculated  to  mislead  or  deceive  him.  Where  the 
particulars  stated  the  demand  to  be  for  goods  sold  and  delivered 
to  the  defendant,  and  not  money  received  to  plaintiff's  U8e,tiie 

Slaintiff  was  not  allowed  to  nve  evidence  ot  goods  sold  by  the 
efendant  as  agent  for  the  plaintiff,  so  as  to  recover  the  pro- 
ceeds (m).  But,  where  the  defendant,  as  plaintiff's  agent,  nad 
goods  from  the  plaintiff  for  sale,  a  particular,  containing  merely 

the  item, " tierces  of  porter,  £ •."  was  held  applicable  to 

a  count  for  money  had  and  received,  as  also  to  any  of  tne  counts  in 
the  declaration  (n).  And,  under  a  claim  **  for  work  and  labour 
under  an  agreement,"  the  plaintiff  may  recover  for  extras  (o). 
So,  in  an  action  for  goods  sold  and  delivered,  where  the  particu- 
lar was  for  goods  bargained  and  sold,  it  was  held  the  plaintiff 
might  recover  (p).  So,  disbursements  have  been  held  recover- 
able  under  an  item  in  the  particulars  for  "  cash  advanced  "  (q). 
On  the  other  hand,  on  a  declaration  for  goods  sold,  and  on  an 
account  stated,  proof,  that  the  defendant  acknowledged,  in 
conversation  witn  a  third  person,  not  shewn  to  be  the  plain- 
tiff's agent,  that  he  owed  tne  plaintiff  13/.  lOf.,  will  not  support 
a  particular,  **  To  a  beast  sold  and  delivered,  13/.  lOt."  (r) 
Wnere  a  declaration  in  assumpsit  contained  three  counts,  the 
first  on  a  promissory  note  for  60/. ;  the  second,  on  another  note 
to  the  like  amoimt;  and  the  third,  for  100/.  on  an  account 


(A)  Ormm  ▼.  SmmHn,  1  Q.  B.797;  1  O. 

(A  Rowlmd  ▼.  BUtaU^,  1  Q.  B.  403;  8 
O.  s  D.  734»  8,  C:  IVtmion  v.  Jocsikion, 
2  D.  &  R.  370k 

[k)  Toummm  ▼.  Jaduon,  S  DowL  &  L* 


(I)  At  to  an  arMtimtor  being  oonflned  by 
the  particulan,  see  i*Mf ,  Pt.  7< 
(m)  Holkmi  ▼.  Hopkiiu,  S  B.  A  B.  843t 


3  E■^  16B,  &  C/  Maeart^  ▼.  9mm,  9 
Bing.  145. 

(n)  Hwumr  T.  ITdM,  1  Staik.  9M.  And 
see  BnwH  t.  Bodgmm,  4  TaunL  UMk 

(o)  JUiMf  ▼.  llMt,  1  Jur.  fiSa. 

(p)  Beat  r.  RMtuon,  fixch.,  90  Mar* 
184& 

(9)  Harrimm  v.  fTootf,  1  M.  dt 
fiSSi  8  Bing.  371,  &  C 

(r)  Brtekm  ▼.  Smith,  1  Ad.  Jfc  E.  4I& 
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ited ;  the  partieiilan  were,  **  to  recover  60/.,  being  the  amount  cbap.  xit. 
the  note  in  the  first  count  of  the  declaration  mentioned ;  and 
» 60L,  the  amount  of  the  note  in  the  second  count  men- 
ned;  above  are  the  particulars  of  the  plaintiff's  demand  for 
t  recovery  whereof  he  will  avail  himself  of  the  whole  or  any 
ri  of  the  declaration;"  it  was  held,  that  the  plaintiff  could 
i  recover  on  the  third  count,  withont  proving  an  account 
Ited,  with  reference  to  the  promissory  notes  («}.  So,  where 
I  particular  was  of  a  promissory  note  only,  and  when  the 
it  was  produced  at  the  trial,  it  was  found  to  be  written  on 
improper  stamp,  the  plaintiff  was  precluded  from  resorting 
recover  upon  the  consideration  for  it  (0  ;  but,  under  such  a 
iticular,  aftear  proving  the  note  at  the  trial,  tbe  plaintiff 
i|iit  recover  interest  on  it  ( ii ).  W  here  there  were  three  counts 
itliiee  bills,  hot  the  particulars  stated  only  that  the  action 
k  brought  to  recover  the  money  due  on  the  bill  in  the  first 
not,  it  was  held  that  the  plaintiff  could  not  recover  on  the 
Qb  mentioned  in  the  second  and  third  counts  {jf).  But  where 
■re  were  two  counts,  each  on  a  bill,  and  the  particulars  stated 
e  action  to  be,  to  recover  the  amount  of  the  bill  mentioned 
tbe  first  count,  with  interest,  and  that  the  ^laintifBs  would 
\j  on  the  whole  or  any  part  of  the  declaration  for  the  re- 
^ftry  thereof,  they  were  held  sufficient  to  entitle  the  plaintiff 
lecorer  on  the  second  count  (y).  So,  it  seems,  the  plaintiff 
iv  recover  on  an  account  statea,  upon  the  items  set  forth  in 
e  particulars,  though  the  particulars  do  not  expressly  refer 
» the  account  stated  (z).  Where  the  particular  stated  various 
BM  of  money  due  by  the  defendant,  out  some  of  which  were, 
I  fact,  owing  from  the  defendant  and  his  partner,  and  not  from 
le  de^ndant  alone,  and  the  defendant  pleaded  the  nonjoinder 
I  abatement ;  the  plaintiff  was  not  allowed  to  give  evidence  of 
iMe  due  from  the  defendant  solely,  because  they  were  not 
Mtffigoiahed  from  the  others  in  the  particulars  (aV  Where 
^  particulars  stated  the  cause  of  action  to  be  for  tne  amount 
I  stakes  deposited  in  the  defendant's  hands,  by  the  plaintiff 
■d  E.,  and  won  by  the  plaintiff  of  R.,  the  Court  held  that  he 
Bold  not  recover  the  amount  of  his  own  stake,  on  proof  that 
•  bad  redemanded  it  from  the  defendant  before  it  was  paid 
fv  (i).  In  an  action  for  damaging  some  goods,  and  not  rede- 
^ftrmg  others,  the  particulars  contained  articles  under  each 
••d,  and  mentioned  one  as  **  not  redelivered,"  which  was,  in 
Kt,  redelivered,  but  damaged ;  it  was  held,  that  the  plaintiff 
•old  not  recover  in  respect  of  it  (c).  So,  under  a  particular 
^  noo-caltivation,  the  plaintiff  cannot  go  into  evidence  of 
niKsltiration  (d). 

Aa  the  object,  nowever,  of  this  strictness  is,  that  the  opposite  Mistaket,not 
?«ty  may  know  what  will  be  attempted  to  be  proved  against  ^^5^5; 

.j(^Jf^'^r.BttwarA,]0yi.hW.6a;       ta)  CoUmv.SeO^,!  E:sp.452:  fl Selloii, 
t^^V^*  ^-j  ^Mi  12  ^^  J 'J  ^-  S..  14*    330,  &  a    But  Me  HW  t.  White,  8  Soott, 

"•Jf^JQ.  B.aW,«.a  A)  Davenport  t.  DmHee,  1  M.  A  W, 

ikIuTS  ^«  PMii^r,  4  E«p.  7:  Broumv.  AQO.     And  »ee  Mearhtg  v.  Homnge,  15 

'^J^iTwntSBS,  Law  j..  N.  S.,  .168,  E*ch,;  14  M.  k  W. 

HJW»T.L>iwww,4Eg^l47.  711.  AC. 

J^Anmi T.  m^  2 B.  &  B.  684.   But  {e)  Meter.  Smith,  I  Scott,  V.R  ,35;  8 

,^9^^'  J^em,  9K.,weet»  U63.  Oowl  537;  1  M.  A  Or.  896.  &  C. 

2t  ^J%  nilm,  t  M.  at  W.  788.  (<f)  Dm  Winnan  ▼.  Brood,  2  Scott,  N. 

J]i»  Mbr  ▼.  PfMMffKcM,  1  M.  d(  R,  0B5. 
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paat  ▼.  him  at  the  trial,  and  may  prepare  his  eTidence  aooording}/,  a 
mistake  in  the  particular,  either  as  to  dates  or  other  master, 
not  calculated  to  deceiye  or  mislead  him,  will  not  be  deemed 
material  {e^ ;  and,  in  general,  a  liberal  constmction  should  be 
put  upon  tne  particulars  (/).  Thus,  an  error  in  the  date  of 
one  or  the  items  in  a  particular,  as,  where  work  and  labour  was 
stated  to  have  been  performed  in  another  month,  was  holden  to 
be  immaterial,  because  it  could  not  have  misled  the  defend* 
ant  (^).  And,  in  a  more  recent  case,  where  the  particolan 
stated  goods  to  have  been  delivered  on  the  6th  June,  1896,  and 
the  plaintifif  gave  evidence  of  goods  supplied  on  the  28th  May. 
1886,  it  was  held  that  this  was  not  a  particular  which  coohl 
have  misled  the  defendant,  although  ne  had  bought  goods  of 
the  nlaintiff,  and  paid  for  them  for  the  sixth  montha  previous 
to  the  28th  May,  1886  (A).  So,  where  the  particular  qiedfied 
a  bill  for  60/.,  bearing  date  on  a  certain  day,  and  the  evideooe 
was  of  a  bill  for  68/.,  dated  on  a  difiBerent  day,  in  the  aame 
year  and  month,  Abbotty  J.,  held  the  variance  to  be  immate- 
rial (t).  So,  where  a  payment  made  on  account  of  the  defend- 
ant to  A.  was  stated  in  the  particulars  to  have  been  made  to  B., 
Lord  EUenbcrough  said,  he  should  hold  it  to  be  immaterial,  un- 
less the  defendant  would  make  affidavit  that  he  was  misled  by 
the  particulars  (Js).  So,  where  the  action  is  for  money  had  and 
received  to  the  use  of  the  bankrupt,  and  the  particulars  fox 
money  had  and  received  ''to  the  use  of  the  plaintiffs  as  as- 
signees"(/).  So,  a  particular  in  which  the  plaintifia  daim 
for  ffoods  sold  as  brewers,  will  not  prevent  their  reoovering  ai 
roint-dealers,  where  the  defenduit  had  not  been  misled  («)• 
So,  in  an  action  for  goods  sold,  where  the  particulars  were  for 
*'  chalk,"  and  the  proof  was  for  **  caulk,"  tne  variance  was  held 
immaterial,  as  it  was  not  likely  to  mislead  («i).  So,  where  in 
debt  for  rent,  the  plaintiff  in  his  particular  described  the  pre- 
mises as  beinff  in  a  different  parish  from  that  in  which  tney 
were  really  situate,  the  mistake  was  held  immaterial  (o).  Scl 
where  in  an  action  for  use  and  occupation,  the  particulars  stated 
a  special  contract  to  pay  40/.  for  six  months,  for  certain  prs- 
mises,  Coleridgey  J.,  neid,  that  the  plaintiff  might  recover  on 
an  implied  contract  to  pay  rent  for  the  same  premises  {p).  So, 
in  ejectment  to  recover  premises  forfeited  by  non-payment  of 
rent,  a  variance  between  the  amount  of  rent  proved  to  be  due, 
and  the  amount  demanded  in  the  particulars,  was  holden  not  to 
be  material  {q),  ^Kh^^  ^^^  particulars  were  on  an  account 
stated,  '*  as  appeai(t|$r  a  memorandum  under  the  hand  of  the 
defendant  of  this  <w|f»*'  and  the  memorandum  was  inadmissiUe 
for  want  of  a  piupKsory  note  stamp,  it  was  held,  that  the 

(e)  I«m6M  ▼.  A9^.  1  M.  ^  Soott,       (f)  ^pwwn  ▼.  Tkma»^mmhi^%  hdei, 


507t  8  Bing.  411,  SL  Cf  Hmrrimm  r.Woed,  m.   See  Pmrmma  v.  WHtm,  4  Scott,  N 

1  M.  ft  Scott.  536{  8  Bioc.  371.  &  C-  R..  It  3  M.  dt  G.  445,  &  C 

Spmetr  v.  Batei,  1  Gale.  106:  Green  v.       (Ir)  Dqy  ▼.  Bower,  1  Camp.  69»  a.   See 

Gtorto.  2Dowl.  IB,  S06 Ripper  v.  Waiton,  ImeMrtk  ▼.  Rn^,  1  M .  &  SooU,  517;  • 

1  DowL,  N.  S-.  344:  Stmone  ▼.  Wood,  Blog.  411,S.  C 

13  Law  J..  N.  8..  4S,  O.  B.,  ante,  1S57.       O  Twicer  t.  Borrow.  1  M.  ft  M.  137. 

(where  an  amendment  had  been  made  in       (in)  LamkMK  v.  Ruftt,  I  Biqg.  411{  4 

the  particulars) :  HMmon  T.SMrMrer.ni-  M.  dt  Soott,  507,  &  C 


prm:  Yomtg  v.  WUher,  7  Jur.  6D,  C.  P.  (n)  Spmear  t.  BMm,  1  Gale,  IQSL 

(/)  HmrcHM  V.  SteHker,  8  DowU,  N.  (o)  Dmeiee  r.  Kiemrdt,  3  M.  &  SeL  JMi 

S.,  584;  10  M.  5k  W.  553,  &  C  {p)  Kirkmam  t.  Jer^,  7  DowL  678. 

{g)  MWtoood  V.  Wmlter^  Taunt.  SM.  (q)  Vnm^  ▼•  Moe^,  IV  Mooee,  S9i}  S 

Qk)  Fleming ▼.  CKqi,  5 Dowl. 454.  Btag.  9,S.C, 
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aooount  stated  might  be  proved  bv  other  evidence  than  the  CHAP.anr. 
memorandum.  It  was  held.  al80»  that  verbal  evidence  was  ad- 
missible of  an  admiasion  of  the  money  being  due,  and  a  promise 
to  pay  it  by  instalments,  though  such  admission  and  promise 
were  made  at  the  time  of  signing  the  memorandum,  and  were 
embodied  in  it  (r). 

Also,  although  the  plaintiff  is  confined  in  his  proof  to  the  omiMioo, 
items  contained  in  his  particulars,  vet  if  it  appear  from  the  de-  byMtedSnt'i 
Pendant's  evidence,  that  he  is  entitled  to  recover  for  items  not  •▼idenot. 
incloded  in  the  puticulars,  he  shall  recover  for  such  items  (s). 
But  where,  in  an  action  for  lottery  tickets  sold,  the  particulars 
of  the  defendant's  set-off  mentioned  the  sale  of  the  tickets  to 
himself,  it  was  held  that  this  was  not  sufficient  proof  of  the  sale, 
and  that  the  &ct  must  be  proved  by  other  eviaence  (t). 

It  seems,  also,  that  where  the  particulars  need  not  be  given  Special 
as  to  some  counts,  the  omission  in  them  of  those  causes  of  action  SSSdiSy. 
will  not  be  material.  Therefore,  the  delivery  of  a  particular 
under  the  indebUabu  counts  will  not  prevent  the  plaintiff  from 
giving  evidence  on  a  special  count  in  nis  declaration,  if  he  has 
not  included  that  part  of  his  claim  in  his  particulars,  as  a  par- 
ticular is  only  necessary  to  explain  the  inddntatw  counts  (ii^. 
And,  where  the  first  count  was  on  a  bill  of  exchange  for  40/., 
and  the  second  on  a  bill  for  20/.,  and  the  third  for  goods  sold, 
and  the  particulars  specified  only  the  20/.  bill  and  the  goods — 
per  AhbiUj  C.  J.,  *'  That  is  no  objection.  If  the  bill  is  specified 
in  the  declaration,  it  need  not  be  mentioned  in  the  particulars. 
You  must  give  a  particular  of  goods  sold,  but  you  never  need 
give  a  particular  of  bills  of  excmmge  if  they  appear  in  the  de- 
claration "  {v).  But  where  the  pkintiff  aecliu*ed  upon  three 
bills  of  exchange ;  but  sought  by  his  particular  to  recover  on 
the  bill  set  out  in  the  first  count  only,  it  was  holden  that  he 
might  giv^e  the  other  two  bills  in  evidence  to  prove  a  collateral 
matter,  namely,  the  partnership  of  the  defendants  {x) ;  but  it 
was  considered  that  he  could  not  give  them  in  evidence  as  a 
substantive  cause  of  action  (x).  Though,  according  to  a  more 
recent  case,  he  might  have  aone  so,  had  the  particulars  stated 
that  the  plaintiff  would  rely  on  the  whole  or  any  part  of  the 
dedaration  (  jr). 

The  plaintiff  may  give  evidence  of  a  demand  contained  in  Proof  of 
the  particulars,  though  he  omitted  to  include  it  in  a  bill  de-  XSf  iSS^ 
Uvered  before  action  brought  {st).     But  this  would  in  most  bill, 
esses  operate  against  him  in  evidence  as  to  the  additional  items; 
and  the  delivery  of  a  former  bill  is  conclusive  evidence  against 
an  increase  of  charge  on  any  of  the  same  items  conUdned  in  a 
subsequent  biU  (a). 

No  proof  of  the  order  for,  or  delivery  of,  the  particulars  of  Putknivi. 
demand  or  set-off  is  requisite  at  the  trial,  when  they  have  been  *****  '*"*'*^ 


(r)  SMflrtoMT.  BarT«tt,SC.  ft  J.368.  ▼.  Wahtmri^,  S  DowL  108(  1  M.  A  W. 

Ci  Bmwi  V,  WatkU,  I  Camp.  68|  ac-  480,  S.  C 

ooni  per  JRarAa,  B.,  in  fUhtr  ▼.  Wain-  {v}  Cooper  v.  Amo§t  S  C.  St  P.  987*    Sm 

(0r^g*<,  1  M.  a  W.  4H6.    Sea  IMkmd  t.  par  TbtmtaM,  J.,  in  Breekm  v.  SmUh,  I 

BvUm.  2  B.  a  p.  843.  Ad.  dt  E.  490. 

(f)  Mmm-  T.  Johmm,  9  Em.  SOS:  Har-  {x)  Dunean  v.  UUl,  8  B.  &  B.  6SS. 

>%<«»  ▼.  M'iitrrh,  5  Taunt.  899 1  «mI  (y)  ffay  v.  FWhar,  8  M.  A  W.79S. 


.  (e)  Short  V,  Aiumtb,  1  Eq>.  374. 

(«)  n^rv.na»<a»,5C.aP.34a    And       («)  Sae  LoMHd^  ▼.  Mham,  1  &  d(  P. 
iatOMpir  ▼.ilMOt.SC.  &P.967:  fMflr   49. 
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Part  ▼.  annexed  to  the  record  (5) ;  tbongk  the  particulars  are  not  part  of 
the  record  (c).  When  not  so  annexea,  in  order  to  prove  them 
at  the  trial,  the  judge's  order,  with  the  particulars,  should  be 
produced,  and  evidence  given  of  the  plaintiff's  attorney's  or 
agent's  signature  to  the  latter,  unless  aamitted  by  him  {d). 


2.  Particularg  of  Set-off— Payf^nUStaiutu — Objections  to 

Patent. 

PwticuianoT     P articular  $  of  Set-off, "] — ^Where  the  defendant  pleads  M^q^ 
'^^'^  the  plaintiff  mav  obtain  a  particular  of  the  set-ofi^  in  the  same 

cases  as  a  defendant  would  be  entitled  to  it,  if  the  matter  so 
set  off  were  declared  upon.  It  is  obtained  bj  taking  out  a 
judge^s  summons  for  that  purpose,  and  getting  an  order  thereon. 
It  is  also  the  practice,  where  a  defendant  obtains  an  order  for 
time  to  plead,  and  it  is  contemplated  that  the  defendant  will 

Slead  a  set-off,  for  the  judge  to  impose  in  it  the  terms  of  the 
efendant  delivering  a  particular  of  set-off  at  the  time  of  de- 
livering the  plea.  The  order  generally  requires  the  particular! 
to  be  delivered  within  a  certdn  time,  otherwise  that  the  defend- 
ant shall  not  be  allowed  to  give  evidence  of  them  at  the  trial  («). 
Perhaps  the  order  may  be  enforced  by  attachment,  or  if  the  par- 
ticulars of  set-off  are  not  delivered  in  pursuance  of  the  order,  the 
plea  of  set-off  might  be  struck  out,  upon  application  to  a  judges 
Where  an  order  was  obtained  for  the  delivery  of  particulais  of 
set-off  within  a  fortnight,  and  they  were  not  delivered  for  fi?e 
weeks,  but  after  delivery  an  order  was  made  by  consent  for  the 
amendment  of  the  declaration,  this  was  holden  to  be  a  wuver 
of  the  irregularity  in  the  delivery  of  the  particulars  (/)•  It  is 
no  objection  to  the  use  of  particulars  of  set-off,  delivered  with- 
out a  judge's  order,  that  they  are  headed  in  a  different  court 
from  that  in  which  the  action  was  brought  {g).  The  demand 
of  particulars  of  set-off,  delivered  after  a  plea  which  was  a  nul- 
lity, has  been  held  to  be  no  waiver  of  tne  plaintiff's  right  to 
sign  judgment  (A). 

PtfUetttan  of  Partkulari  qf  Pcyments,'^ — ^Where  the  defendant  pleads  pay- 
WB^^  ment,  the  plaintiff,  according  to  the  decision  of  the  Court  of 
Common  Pleas^  may  obtain  particulars  of  the  payments  relied 
on,  on  an  affidavit  stating  that  he  cannot  safely  go  to  trial  with- 
out them  (t).  But  the  Court  of  Exchequer,  in  a  later  cas«^ 
refused  to  grant  such  particulars  (k),  and  it  is  now  the  practice 
not  to  grant  them. 

Pftiticuianof     ParticularM  of  StattOes.l-^WheTe  the  defiendant  pleads  not 
•tttute.         guQ^y  it  }^y  statute,"  the  plamtiff,  on  an  affidavit,  that  he  can- 


v6)  Ante,  1886.  (/)  WaOU  v.  Aikknm.  1  Moo.  Ar  M. 

(e)  Antt,  1858.  88l»  per  Lonl  TtrnttrOmJC  J. 

(d)  See  Roee.  40;  1  PhiL  Erld.  IBS.  tei  Lewi*  r,  HUlm,  5  DowL  807. 

(«)  See  LoMtodlF  ▼.  ChtvtUi^,  Holt,58S.  (A)  Ford  ▼.  Bemanl,  6  Bm«.  &ll|  4 

It  would  ■eem,  flrom  one  caee,  that  tuch  Moo.  dt  P.  308, 8.  C 

an  order  would  not  prevent  the  defendant  (fi  Irekmd  ▼.  Thom^mm,  4  Binf.,  N.  Cn 

from  giving  audi  wtdrace  :    Pa/fm  v.  716;  6  Scott*  6U1,  &  C 

J)mrit,9Jttr.7S4.B.C..T.T..ia45.    Sea  {k)  Pkipp§v,S»thmn,BDowLtmL 
form  of  order.  Chit.  Vonaa,  09h 
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not  diwMv«r  the  statute,  under  which  the  defenJuit  *etf  ap  a  c»p.xit. 
defence,  may  obtain  e  Judge's  order,  that  the  defendaot  shall 
point  it  oat  in  a  limited  time,  or  else,  that  the  words  "hy 
lUtnte,"  shall  be  struck  out  of  the  maigin  of  the  plea  (^. 

Partieulan  of  OlgecHoiu  to  Patent.'] — The  act  for  amending  Puntoniut  of 
the  law  of  patents  {6  ^  0  ff.  4,  e.83,  *.  6)eii»cta,"thatinany  "g^Jf™"" 
tction  brDnsht  against  any  petson  for  infringing  sjiy  letter* 
jutent,  the  defendant  on  pleading  thereto  sballgive  to  the  plain- 
tiff, and  in  any  ictre  /aciat  to  repeal  auch  letters  patrnt,  the 
pluntiff  shall  file  with  his  declaration,  a  notice  of  any  objec- 
tions on  which  he  means  to  rely  at  the  trial  of  nich  action,  and 
no  objection  shall  be  allowed  to  be  made  in  behalf  of  such  de- 
fradant  or  plaintifF  respectively  at  sach  trial,  unless  he  prora 
the  objections  stated  In  auoh  notice :  provided  always,  that  it 
ahsU  and  mav  b«  lawful  for  imy  judge  at  chambers,  on  sum- 
moDM  served  by  such  defendant  or  plaintifT  on  such  plaintiff  or 
defendant,  respectively,  to  shew  cause  why  he  should  not  be 
sBowed  to  offer  other  objoctions  whereof  notice  shall  not  have 
been  given  as  aforesaid,  to  give  leave  to  offer  such  ohjeetion^ 
on  luchlerma  as  to  sach  jadge  shall  seem  fit  "(ss).  The  notice  DairtDaoa 
of  objections  a  to  apprise  the  plaintiff  of  what  he  has  to  """''^ 
Diet  hi).     It  cannot  go  beyond  the  pleas  (o).     An  objaction. 


.  £nt  inventor  waa,  or  under  what  circumstances 
tbe  invention  bad  been  previously  used  (p).  If  the  defendant 
objects  that  the  patent  is  not  naw,  he  should  specify  whether 
be  objects  to  the  patent  generally,  on  that  giDuod,  or  to  part 
only,  and  if  so,  to  what  part  M.  An  objection,  that  the  spa- 
ofication  does  not  sufficiently  ocacribe  the  nature  of  the  inven- 
lioD,  and  the  manner  in  which  it  is  to  be  performed,  is  suffi- 
cient (r).  But,  an  objection,  that  the  patentee  had  nut  caused 
sny  specification  sufficiently  describing  the  nature  of  the  inven- 
tion to  be  enrolled,  is  not  sufficiently  precise  (»).  An  objec- 
tioo,  that  the  patent  was  obtained  by  fraud,  should  stste  the 
"pecies  of  fraud  upon  which  the  defendant  intends  to  rely  ((). 
Iltbe  notice  of  objections  be  not  anflieiently  specific,  the  plain- 
tiff's course  is  to  apply  to  a  judge  for  an  order  for  the  delivery 
ofa  more  specific  notice  (aj;  but,  if  he  orait  to  do  so,  he  cannot 
object  to  the  ^erality  ol  the  notice  at  the  trial:  tbs  only 

Siestion  then  is,  whether  the  notice  is  sufficiently  large  to  in- 
ode  the  objectwns  relied  on  by  the  defendant  (c).  As  to  the 
costs,  in  case  of  fuluN  of  any  of  theas  obiactionB,  see  pott,  Ch. 
3l,lith"Coai." 


mjliamU  r.  Lttum,  It  U.  a  W 

*IM^4Blllc,  N.'c'  1*7;  SDovl.i 
^K*L(1»,S,  CHiMIIT.  [Mvlf>.  1 

*  w.  m:  R.  T.  >rwM,  a  smg. 

B-awT.Kt^Uv,  1  D0iKl.BL.i 
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CHAPTER  XV. 


OOMPOUKDINO  PSNiX  ACTIONS* 


pa»t  t.         Ik  all  actions  by  oommon  infonnerB  for  penalties  upon  anj 

inwhatciMi.  Statute,  the  Court  may  give  the  plaintiff  leave  to  compoand 

with  the  defendant  (a).     Where  tne  crown  is  concerned,  the 

consent  of  the  attorney-general  mast  be  procured  (6).      No 

composition  can  be  maae^  unless  by  the  leave  of  the  court  in 

which  the  suit  is  pending,  under  pain^of  10/.,  and  of  being  ever 

afterwards  disabled  from  suing  in  any  popular  action  (c). 

This  leave,  however,  is  not  necessary  in  actions  by  the  party 

grieved  (d).    It  is  entirely  in  the  discretion  of  the  Court  to 

grant  it  or  not  (e^.  They  generally  mnt  it  almost  as  of  course, 

where  the  crown  is  concerned,  ana  tne  consent  of  the  attomey- 

ffeneral  obtained ;  but,  in  other  cases,  they  freouently  refuse  it. 

Thev  have  refused  to  grant  it  in  an  action  on  tne  26  (7.  2,  c  36, 

for  keeping  a  disorderly  house^  &c.  (/);  also,  in  an  aetion 

where  part  of  the  penalty  was  nven  to  the  poor  (a)» 

HSiM* ^        Formerly,  in  the  Common  I^eas,  where  port  of  the  ^etulty 

SfCMu!^^     went  to  the  crown,  it  was  usual  to  give  notice  to  the  aoliatc^ 

when  necw-    of  the  Treasury,  and  the  consent  of  one  of  the  Q^ueen's  oounsel 

'*'^*  or  serieants  must  have  been  obtMued,  before  the  motion  eould 

have  been  granted  for  leave  to  compound  a  penal  acticm  (A). 

But,  by  general  rule  of  all  the  courts  of  the  A.  T^  2  FF.  4^  r. 

99,  **  leave  to  compound  a  penal  action  shall  not  be  given  in 

cases  where  part  of  the  penalty  goes  to  the  crown,  unlees  notice 

shall  be  given  to  the  proper  officer,  but  in  other  cases  it 

mav^ "  (t). 

MoUoa  for        The  motion  for  leave  to  compound  cannot  be  made  before  the 

tobt  maldft     defendant  has  pleaded  (i).  And  the  Court  will  seldom  allow  of 

it  after  verdict,  unless  circumstances  be  stated  to  them  whidi 

entitle  the  defendant  to  such  an  indulgence  (/),  as  where  he  is 

very  poor,  &c.  (m) 

The  appik*.       The  motion  for  this  purpose  ii  prwmded  on  an  afidami  if 

tkevlainiif^  or  his  attorney^  ttatinf^  ihwrthfy  for  whatpet^ahmt 

ana  under  what  statute  the  action  ts  brougnty  and  the  state  eftke 

S)  18  E1.C.  5,  M. 3,  e.  See  Am  v.CHv,  1157. 
.  ^  AM.  9»:   Wmama  t.  RUtg,  S       (r)  HHiM0iiT.%nBN«t.SSmitli,  1«S. 
Beet,  S78:  Bmimd  ▼.  SbioM%,  1  Taunt.       (Ih)  Htwmd  ▼.  amifiim,  1  TimoU.  MS: 

l(a:8hMim^.Mwmftfrd,5IA.9BB',  White-  ShMimr.  Mmmlbrd,5TmnLWSi  Bmt. 


tioa. 


head  ▼.  W^im,  5  M.  &  SeL  4S7:  A.  ▼.  0<Ue.S  Dowl. 

G«te,3DowL S4S.  (I)  See  focm  of  notice,  CfaH. 

(6;  Hmomrd  ▼. Bmm ip/OTilimi  ▼.  Mum-  an. 

/Mf  A  ▼.  0«te,  mff»  (*)  A.  ▼.  CbBter,  9  Dowl.  581.  See  A.T. 

(c)  18EliB.c.5,a.&  CH9, 1  B.  A  Aid.  SK. 

(«  Airlctamv.  WKetbf,  1  Selk.90.  if)  Orawdtr  v.WmBtt^,  1  B.  *  P.IS: 

<«)  Ms««Mfi  ▼.  WMw,  A  T.  R.  96:  Jfe««*<m  v.  fTeOMr,  5  T.  R.9e: 

HmmU  vTMorrU,  1  WUs.  79, 130.  t.  Lmt«,  1  Chit.  .16L 


if)  BeUU  T.  BmiB,  Tidd.  9th  ed^  ftS7:       (m)  BraUmm  v. 
1  Chic  381,  n.:  IVeotf  ▼.  Jckiutn,  9  W.  BU. 


MWfram,  1  Sir.  1C7. 
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eatue,  and  the  agreement  of  the  parties  to  apf^for  leave  to  eon-  Chakxt. 
pound  the  action,  and  the  terms  of  composition  (n).  In  cases 
where  the  crown  is  not  concerned,  the  affidavit  should  also  state 
special  circumstances,  to  induce  the  court  to  ^^rant  the  motion. 
In  cases  where  the  crown  is  concerned,  besides  gifting  the  notice  of 
motion  above  mentioned  to  the  solicitor  of  the  Treasury ,  take  to 
him  this  affidavit,  with  the  declaration  and  plea,  and  he  will  kw 
them  before  the  Attomey-Gmeral for  his  consent.  As  soon  as  toe 
solidior  of  the  Treasury  ascertains  i^ether  the  Attomey-Oeneral 
consents  to  or  refuses  the  composition,  he  generalfy  writes  to  the 
plaintiff's  attorn^  informing  him  of  it.  The  plaint^*s  attorn^ 
then  tqfplies  at  the  Treasury,  and  if  theAttonuy-Chneral  consents, 
you  have  to  pay  the  solicitor  (5L  Is.  4<7A  who  hands  to  you  the 
papers  left,  and  also  a  content  brief  of  the  Attonuy-OeneraL 
consenting  on  the  part  of  the  crown  to  the  action  being  oompoundea, 
and  for  one  moidy  of  thepenaltu  to  be  paid  to  the  plaisUiff,  and 
the  other  moiety  to  remain  for  the  crown.  The  plaintiff^  attor- 
ns then  indorses  a  brief /or  counsel  to  consent  on  the  fart  nf  the 
punnt^to  the  action  being  compounded.  A  like  br%^  must  be 
signed,  indorsed  by  counsel,  to  consent  on  the  part  of  the  defend' 
ant.  The  two  latter  are  half-guinea  motions,  and  need  not  be 
moved  in  court.  All  this  may  oe  done  in  vacation  as  well  as  in 
term  {o).  Take  the  three  brtefs  and  affidavit  to  the  Rule  Office, 
and  araw  up  the  rule  (p),  andserve  a  copy  on  defendanfs  attor- 
n^,  and  make  an  appointment  with  him  for  the  defendant  to  go 
With  you  to  p<nf  the  money  to  the  officer  of  the  respective  courts, 
whose  duty  it  is  to  receive  the  money  and  give  a  receipt  upon  the 
original  rule.  In  the  Queen's  Bench,  the  Queen's  part  of  the 
pmaUy  must  be  paid  to  the  Master  of  the  Crown  Office  (q),  and 
in  the  other  courts  to  the  Masters  (r).  The  plaintiff's  atUtnuy 
then  makes  an  appointment  with  his  client  to  attend  and  receive 
the  moiety,  and  he  must  accomparw  him  to  identify  him. 

Where  the  act  gires  costs  to  the  prosecutor,  ne  has  been  al-  coft*. 
lowed  to  receire  a  certain  sum  and  costs  of  suit,  which  together 
amounted  to  more  than  the  sum  paid  to  the  crown  («).  But 
this  has  been  refused  where  the  sum  stipulated  for  costs  was  so 
disproportionate  as  to  prove  collusion  {tj.  And  where  the  act 
does  not  give  costs,  and  the  defendant  is  willing  to  compound 
for  a  certain  sum,  and  to  give  a  further  sum  for  costs,  the  crown 
is  entitled  to  half  of  such  farther  sum,  it  only  being  in  the 
nature  of  an  addition  to  the  composition  (u). 

The  rule  for  the  composition  must  express  that  the  defend-  psjmantof 
ant  doth  hereby  undertake  to  pay  the  sum  for  which  he  has  SS^SGoSSd- 
leave  to  compound  (x) ;  and,  it  he  do  not  afterwards  pay  it, 
the  Court,  upon  application,  will  grant  an  attachment  against 
bim(jr). 

M  See  ibnn  of  ftiBdsTlt,  Cbit.  Fomu,  Bun.  1980. 
>B.  (r)  See  ITood  ▼.  JVb.  S  W.  BU.  IIM. 

.  (o)  The  npHeMion,  it  Menu,  cunot       («)  Nor^  ▼. amart,  1  B.  at  P.  Alt  Wood 

MmadetDtbeJndgestNM  FHMontlie  ▼.  Jia*fMon,2  W.Bte.1157. 
JWof  the  CMM.    {Lm  v,  Ov^,  I  ChH.       (#)  Wood  ▼.  Caoolan,  2  W.  Bl.  11«7. 
"^»J)'          ^.    «                  «  («)  L«v.Cb«,  2 Taunt  213L 

U»)  Sw  form,  Chit.  Forms.  SM.  See  R.       («)  R.  E.,  33  G.  3,  r.  2, 

y  ?IP  J»  %  ^'  W  *«»  ▼•  OVton,  5  T.  R.  S67. 

(f)  R.  M.,  7  O.  S:  Bmm  ▼.  BMMy,  4  *-v-"» 


1268 


CHAPTER  XVI. 


SBTmrO  ASIDB  PBOCKBDUMW  VOB  IBBB0I7LARITT. 


/ft  what  Catet,  1268. 

Who  may  take  adttantage  qf,  and 

herein  of  what  it  a  Nullitp, 

andwhat  an  IrreffukarUp,  1270. 
In  what  TiMtf   the  AppUeaHon 

fnutt  be  made,  and  when  Irre- 

gularity  waived^  1271. 


I    The  AppHeaHon  and  Proceed' 
ings  Oft,  S^c,  1274. 
Costs,  1276. 

8iay  qf  Proeeedrngs,  1277. 
Cenrfeeaing    hrtgnlarilg,    ift,^ 
1277. 


Part  t. 


Id  what 


1.  'Where  ft 
previous  ne- 
ooutry  pro- 
ceeding has 
been  omitted. 


S.  WheoBthe 
prooeeding  is 
toosooooc 
too  late* 


In  what  Cases  in  General,'^ — The  particular  cases  in  which 
proceedings  are  usually  set  aside  for  irregularity,  have  been  al- 
ready noticed  in  the  course  of  this  work ;  we  snail  here,  how- 
ever, again  notice  some  of  them,  and  attempt  to  deduce  from 
them  a  few  general  rules.  • 

1.  If  any  necessary  proceedings  have  been  omitted  by  the 
plaintiff,  his  next  subsequent  proceeding  may  be  set  aside  for 
irregularity.  Thus,  if  the  defendant  be  arrested  upon  bailable 
process,  and  there  have  been  no  affidavit  to  hold  to  bail,  the 
arrest  will  be  set  aside  for  irregularity ;  that  is,  the  defendant 
will  be  discharged  upon  a  common  appearance ;  or,  if  he  have 
given  a  bail-bond,  such  bail-bond  will  oe  ordered  to  be  delivered 
up  to  be  cancelled  (a).  So,  if  plaintiff  sign  judgment  for  want 
or  a  plea,  without  naving  given  a  rule  to  plead,  or  demanded  a 
plea  when  necessary,  the  judgment  may  be  set  aside  (5).  So, 
if  the  plaintiff  proceed  to  trial  without  having  gi^en  notice  of 
trial  to  the  defendant,  the  verdict  (if  for  plaintiff)  majr  be  set 
aside,  and  a  new  trial  granted  (c).  So,  if  the  plaintiff  aign 
judgment  upon  a  cognovit  or  judge's  order,  without  entering  an 
appearance  for  the  defendant,  the  judgment  may  be  set  asideTJ). 
AVnere  a  penal  statute  required  an  affidavit  to  be  filed  before 
suing  out  process^  and  several  actions  were  commenced  on  an 
affidavit,  including  all  the  defendants  in  the  several  actions,  in- 
stead of  a  separate  affidavit  against  each,  it  was  held,  that  the 
affidavit  was  defective,  that  tne  want  of  an  affidavit  was  not 
waived  by  putting  in  bail,  for  that  the  irregularity  rendered 
the  proceedings  a  nullity,  Myd  all  the  proceedings  were  set 
aside  («). 

2.  If  any  necessary  proceeding  on  the  part  of  the  plaintiff  be 
not  had  within  the  time  limited  for  it,  or  oe  had  before  the  time 
appointed  for  it  by  t^e  practice  of  the  court,  it  may  be  set  aside 


la)  See  Vol.  1,607. 
(6)  See  Vol.  1.213,815. 
(c)  See  Vol.  1,  M7 ;  Bui.  N.  P.  327: 
iM«fv  ▼' IUr»  4  T.  R.  Mt. 


Tot.  1.  MS. 


Pnrw,  4  T.  R. 
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for  incgnluity.  For  iniUnoe,  if  the  pUintiff  enter  an  appear-   CHA>.«Tf. 

anoe  for  the  defendant  after  the  time  limited  for  that  purpose, 

the  proceedings  may  he  set  aside  for  irregularity  (  / ).  And  the 

flame,  if  he  declare  after  the  oauae  is  out  of  court  (^).    So,  if 

judgment  be  signed  for  want  of  a  plea  before  the  time  for  plead* 

mg,  the  rule  to  plead,  and  twentv-four  hours  after  demand  of 

a  plea,  have  severally  expired,  and  the  defendant  has  not  waived 

the  necessity  for  them  by  pleading  or  otherwise,  the  judgment 

may  be  set  aside  (A).  So,  if  final  judgment  be  dgned  before  the 

expiration  of  the  time  limited  for  signing  it,  it  may  be  set  aside 

fw  irr^ularity  (t). 

3.  So,  if  any  neoessarv  proceeding  be  informal,  or  not  done  ^.7?**^^ 
in  the  manner  prescribed  by  the  practice  of  tiie  court,  it  may  orDotdm'in 
be  set  aside  for  irregularity.  Thus,  if  a  judicial  writ  be  tested  (J)  JJl^^fL 
or  returnable  improperly,  or  be  misdirected  (Ir),  orif  the  name  of  tta«|me£e 
either  party  be  omitted  in  it  f /),  or  if  the  attorney's  name  be  of  t£«  court 
indorsed  on  it  without  his  autnority  (m),  or  if  there  be  a  mate- 
rial variance  between  the  first  writ  and  the  alioi  (m),  or  if  there 

be  any  other  material  defect  in  it,  it  may  be  set  aside  for  irre- 
gularity, and  the  defendant  ordered  to  oe  discliaiged,  or  the 
eoods  seized  under  the  writ,  or  the  produce  of  them  ordered  to 
be  returned  to  the  defendant,  as  the  case  may  require.  So,  if 
the  declaration  be  at  the  suit  of  two  plaintiffs,  and  the  writ  at 
the  suit  of  one ;  or  if  the  vrrit  be  asamst  one  defendant,  and  the 
declaration  against  two  (o) ;  or  if  the  declaration  be  for  a  cause 
of  action  different  from  that  in  the  writ  (p),  the  proceedings 
may  be  set  aside  for  irregularity.  So,  if  a  pleadiiuf  be  dated 
on  a  different  day  to  that  on  which  it  was  delivereo,  it  is  irre- 
gular, and  may  be  set  aside  (q). 

4.  And,  lastlvy  if  any  proceedings  are  had  which  are  not  J;,e^^JJ2^{i 
warranted  by  the  particular  circumstances  of  the  case,  accord-  Sy  th«!^]Ser 
inj  to  the  practice  of  the  court,  or  for  which  there  is  no  found-  goowdingito 
ation, — as,  where  an  attachment  is  sued  out  against  the  sheriff,      ^^^ 

or  proceedings  had  against  the  bail  after  the  defendant  has  been 
rena<wed,  and  notice  of  render  given  to  the  j>laintiff 's  attorney, 
or  where  judgment  for  want  of  a  plea  is  signed  after  plea 
pleaded ;  or  where  the  writ  of  execution  is  not  warrantea  by 
the  judgment,  or  the  like, — the  proceedings  may  be  set  asioe 
for  irregularity. 

It  may  be  added,  that  where  the  proceeding  adopted  is  that  ^^jgion 
prescribed  by  the  practice  of  the  court,  and  the  error  is  merely  S£^!S^ 
m  the  manner  of  taking  it,  such  an  error  is  an  irr^nlarity,  and  um  a  nullity, 
may  be  waived  by  the  niches  or  subsequent  acts  of  the  opposite 
partv ;  but  where,  as  frequentiy  occurs  in  cases  falling  within 
the  first  and  last  of  the  above  rules,  the  proceeding  itself  is  al- 
together unwarranted,  and  different  from  that  which,  if  any. 


(/)  Watmn  r.  Don,  8  M.  Ar  W.  386:  (/)  Tommm  v.  Browm,  Andx.  16. 

3nM  v.  FtoMM*.  9  T.  R  ;i».    Sae  Davia  (m)  Oppa^tim  ▼.  Hmrrimm,  1  Bun.  SO. 

▼.  Hmhu,  7  Id.  S06:    ante,  Vol.  MSS.  Sm  Vol  1,  p.  lAO,  dtc 

(f)  Wprm  V.  Oark0,  5  Tftunt.  649»  VoL  (ii)  Corbett  v.  Batm,  3  T.  It  080. 

1*  184.  (o)  But  not  9iee  9tnd,  if  the  plaiotlS 

(k)  See  VoL  1,362.  drop  all  further  prooeeoingi  agaiiMt  the 

(<)Sce  Doe  ▼.  He^get,  4  D.  A  R.  303t  defendant  omitted    in  the  dedaiaUoa. 

•K*.  VoL  1, 458,  ftc  AHt9,  VoL  1.  !». 

_(j)  Hvt  T.  Wtitm,5Bun, S586 :  ante,  (p)  Ttuimtm ▼.  irani,4 Nev. & M.870: 

VoLl,148.M9.  Milv.VoLl.ii.lfiS. 

(*)  Jttie,  Vol.  1, 537.  («)  •^M»«  Vbl.  1,  US,  »4. 
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ought  to  have  been  taken^then  the  proceeding  is  a  nnllity,  and 
cannot  be  waived  by  any  act  of  the  party  ag^ainst  whom  it  has  been 
taken  («).  Thus,  a  writ  of  summons  l>eanng  date  on  a  Sunday  is 
a  nullity,  and  cannot  be  waived  (f ).  So  is  a  notice  of  declaration 
served  on  that  day  (u).  So  is  service  of  a  writ  on  it  (or).  So  is 
an  affidavit  taken  before  a  person  not  having  competent  autho- 
rity to  take  it  fy ).  So  is  a  i>lea  in  abatement  without  a  proper 
affidavit  (z).  If  a  plea  be  intitled  in  a  wrong  court,  or  perhaps 
in  a  wrong  cause,  or  have  not  counsel's  signature  when  it  ou^t, 
it  is  a  nullity  (a).  A  defective  notice  of  trial  may  be  treated  as 
a  nullitv  (b).  If  a  judge  make  an  order  for  an  anest,  under  the 
1^2  Kid.  c.  110,  which  he  is  not  authorised  in  making  it 
seems  a  writ  issued  under  it  is  a  nullity,  and  the  sherUF  is 
not  bound  to  make  any  return  to  it  (c^.  On  the  other  hand^a 
declaration  or  plea,  dated  on  a  day  difierent  from  that  on  which 
it  was  delivered,  cannot  be  treated  as  a  nullity,  though  it  may 
be  set  aside  as  irregular  (d).  A  judgment  signed  without  an 
appearance  enteredl  is  not  a  nullity  (e).  If  the  plaintiff  oiter 
an  appearance  for  the  defendant,  in  ignorance  that  the  defend- 
ant nas  already  appeared,  this  is  an  irregularity,  and  not  a 
nullity  (/).  A  writ  of  execution  sued  out  without  a  scire  faeku^ 
after  a  year  and  a  day,  is  not  a  nullity,  though  it  may  be  set 
aside  as  irregular,  or  a  writ  of  error  brought  for  it  (g).  By  rule 
of  all  the  courts  of  3f.  T.,Q  W.4^$.  10  (A), '' if  the  plaintiff  or 
his  attorney  shall  omit  to  insert  in,  or  indorse  on,  any  writ  or 
copy  thereof,  any  of  the  matters  required  by  stat.  2  Jv.A^e,  99^ 
to  be  by  him  inserted  therein,  such  writ  or  copy  thereof  diall 
not  on  that  account  be  held  void,  but  may  be  set  amde  as  irre- 
gular, upon  application  to  be  made  to  the  court  out  of  whidi 
the  same  shidi  issue,  or  any  judge." 


Who  may 

takeadTMi- 

taccot. 


Who  ma^  take  Advantage  of."] — ^In  general,  it  is  only  the  op- 
posite party  or  his  representatives,  or  those  claiming  under 
nim,  that  can  take  advantage  of  the  irregularity,  and  strangers 
to  the  proceedmgs  cannot  do  so  (t).  A  defendant  is  no^  it 
seems,  disqualifi^  by  want  of  interest,  b^  a  fiat  in  bankruptcy 
having  issued  against  him,  and  being  still  in  operation,  mm 
moving  to  set  aside  an  execution  levied  on  his  goods  against 
good  &ith,  though  the  debt,  warrant,  and  judgment  are  unim- 
peached  (k).  It  may  be  added,  that  laches  in  making  the  ap- 
plication,'in  general,  equally  affects  the  party's  representatlTes 
as  himself  (/). 


(«)  Ste  SMM  Y.  aM4iv,  ff  Ne?.  6t  M. 
60:  tUtbmtt  ▼.  Spur,  3  DowL  66U  Hmmmm 
V.  S^adtUton,  4  DowL  48. 

it)  Hmmn  r,  Shaeklttm,  4  Dowl.  48 1 
1  U.  &  W.  34S«  s.  a 

(«)  Morgan  ▼.  JoAwwi,  1  H.  BL  SSa 

{»)  Taphr  y.  P9tmip$»  3  East,  IM. 

(y)  See  Skmpe  r.Jofmmm,  9  Bing.,  N.C.* 
846;  8  Soott,  4O0t  4  DowL  384,5.  C  And 
•ee  Vol  1, 708. 

is)  Goiratt  v.  Hooper,  I  DowL  88.  Jnte, 

(«)  Jnto,  VoL  1, 866, 867-  And  see  other 
instanoes  of  pleas  betnc  nuUiOcs,  Id.  864. 
(6)  >lfils,  foLl. 8^ 
(c)  Per  Fmrko,  B.,  In  Brown  t.  Jf*af»- 


tan,  7  M.  a(  W.  180L 
{ft)  Jmie,  VoL  1, 188, 
M  Anto,  VoL  1, 16S. 
(/)  Mofliv,  Wooigmit,  88  April.  ItM^ 
B.  C,  cor.  IfMtaHm. 
1013^ 
See  VoL  1,143. 


U)  See  cAes,  aula,  888.  as  to  a 
of  attorney.  And  see  Vol.  1,  168,  as  to 
applying  to  set  aside  prooeedftags  on  the 
ground  of  no  serrioeof  writ. 

{k)  AtUt,  VoL  I,  M7. 

(I)  Wooion  V.  Ooma,  8  DowL,  N.  S., 
SBL  And  see  RmOkdlgo  ▼.  Ofist,  t  C  * 
J.  1681 
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In  what  Time  the  AppUoatien  mutt  be  made^  and  tohm  Irrt'  chap.  zvi. 
gularitjf  wahed,'y-By  rale  of  all  the  courts  of  H,  71,  2  W.  4,  ^  ^hat  rtme 
r.  33,  **  no  application  to  set  aside  process  orproceedings  for  tr-  theappik». 
regularity  shall  be  allowed  unless  made  within  a  rwutmable  ^^^'  ^ 
tmcy  nor  if  the  party  apptyina  has  taken  afresh  stq>  after  know- 
ledae  of  the  irregtUarit^*  (m).    This  role,  it  seems,  applies  as 
well  to  the  case  of  a  prisoner  as  to  other  persons  {n),  lit  applies 
to  the  representatives  of  the  partv,  as  well  as  the  partv  nim- 
self (o).    It  applies  to  the  party  s  own  acts  only,  and  not  to 
sets  done  by  tne  opposite  party  for  him  (p).      Where  there  is 
UL  irreg:alarity  in  a  proceeding  had  in  vacation^  and  there  is 
time  in  the  course  oflhat  vacation  to  apply  to  a  judge  at  cham- 
bersL  the  application  should  be  made  accordingly,  for  if,  as  we 
shall  presently  see  (^)«  a  reasonable  time  were  to  elapse  by 
waiting  till  the  term,  the  Court  would  refuse  the  applica- 
tion {q). 

As  to  what  is  a  reasonable  time  within  which  the  application  what  a  iw- 
to  set  aside  the  process  or  proceedings  should  be  maae.  must  ■<'^^*  *^°** 
depend  on  each  particular  case.  Instances  of  this  time,  m  each 
particular  ease,  will  be  found  noticed  in  the  difierent  Chapters 
throughout  the  Work.  As  to  the  time  for  taking  advanta^ 
of  an  irregularity  in  the  writ  of  summons^  see  Vm,  1, 159;  m 
a  distringas^  Vol,  1,  181 ;  in  an  appearance,  VoL  1, 169 ;  in  a 
declaration.  Vol.  1,  202 ;  in  an  issue.  Vol,  1, 286 ;  in  an  execu- 
tion, VoL  1,  5C6 ;  on  a  wrongful  arrest  on  mesne  process.  Vol, 
1,  702;  in  a  notice  of  baiL  Vol,  1,  744;  on  a  firivolous  de- 
murrer, antey  828 ;  on  a  defective  warrant  of  attorney,  onto, 
858;  on  a  judgment  by  default,  ante^  881,  and  on  a  judgment 
by  default  in  ejectment,  awte^  935. 

If  the  pjarty  complaining  of  an  irregularity  take  a  fresh  step  warrer  of 
m  the  action  after  knowledge  of  it,  he  cannot  apply  to  set  aside  ^I^Su^'^ 
^e  irregular  proceeding,  or  otherwise  take  advantage  of  it  (r).  froh  stqv 
Therefore,  by  entering  an  appearance,  the  defendant  waives  any 
irregularity  in  the  process  {s).     Putting  in  and  perfecting 
bail  (t)y  or  merely  putting  in  bail  («),  waives  any  defect  or  ir- 
regularity in  the  amdavit  to  hold  to  baU.      Obtaining  time  to 
bquire  after  bail,  b  a  waiver  of  an  irregularity  in  the  notice  of 
bau  («).    By  taking  a  declaration  out  of  the  office,  the  defend- 
ant waives  all  objections  to  the  process  (jr),  and  to  the  service 
of  it  {s).    So,  an  irregularity,  on  the  nound  of  a  variance  be- 
tween the  notice  of  the  declaration  ana  writ,  or  any  other  irre- 

(m)  Before  this  rale,   the  CourU  of  4DowL480:  l>Mie»  ▼.  Sktrfodir,  7  DowL 

QaenTs  Bench  and  Exdiequer  always  re-  530. 

ftaed  to  set  aside  pioowwiings  for  irregn-  («)  Fo^,  1974. 

krfty.  unless  the  appUoatioa  was  made  In  (r)  See  the  above  rale  of  H.  T.,  9  W.  4, 

arfsonsbletime;  but  the  Court  of  Com-  r.  33.   And  see  Cohn  ▼.  Utteit,  1  H.  Bla. 

mon  Pleu  did  not  bind  the  party  to  any  80:  RMVrt  v.  MopUbackjUL  106:  Bnwm 

psxticular  time,  pmrided  the  appUoation  y.  Wvbon,  1  M.  &  Or.  978. 

was  made  before  a  further  step  was  taken  («)  Foa  v.  Nuntif,  1  B.  &  P.  850:  A.  v. 

ia  the  cause:  Tidd.  9th  ed.,  M4:  1  Chit.  Hart,  1  Stra.  IM:  St«ek  ▼.  Morgan,  8  D. 

14.  &  IL4M.    itiiisr,  if  entered  by  plaintUT: 

(A)  Frtmrtm  v.  BmidOe^,  9  DowL  300:  Dad^  v.  Shtrtotk,  7  Dowl.  630:  ChaOch^ 

tea  M.  4SB{  4  Tyr.  370,  &  C;  JV^v.  y.  0»rt«r»  4  DowL  480:  see  Udwiek  y. 

Btmwv,  4  DowLSSO:  Fownm  ▼.  Stokm.A  rrwtgtmU,  1  Moore,  990. 

Dowi.  isft:  Grsen^Md  v.  PrtfcAortf.  8  M.  (f)  Jonm  v.  PHos,  1  East,  81;  Chapmm 

&  W.  148:  R.  y.  Burgmt,  8  Ad.  ft  B.975t  ▼.  StooM.  1  B.  ft  P.  132, 

Warm  y.  Haddsn,  4  DowL  900:  Dmfiw  y.  \m  UArgant  y.   Vktamt,   1    East,  330: 

Wa»kUt»,  9  DowL,  N.  &.  930:  OortfM  y.  Hodatm  y.Dorrta,  3  M.ft  W.  985. 

M'KmtU,  19  Uw  J.,  N.  &,  131.  C.  P.  («)  Fo&ta^*  BaS,  9  DowL  586. 

<o)  WmdoH  y.  Gorate,  9  DowL,  N.  S.,  (r)  OaaweU  y.  Martin,  9  Stra.  1079. 

88.  <s)  Hudmm  y.  NkMmm,  5  M .  ft  W. 

(F)  P«r  Parks,  B^  CtaOMqr  y.  Qr«ar,  437. 
VOL.  U.                                            X 
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pahtt.     golarity  in  the  notice  which  the  defendant  might  have  di»- 

covered,  without  taking  the  declaration  out  of  the  office,  or  an 

irreguli^ityy  on  the  ground  of  the  declaration  having  heen  filed, 
instead  of  delivered,  will  he  waived,  hy  taking  it  out  of  the 
office ;  hut  not  so,  where  the  irrmlarity  is  in  the  declaration, 
and  not  in  the  notice  {a\  By  pleading,  the  defendant  waives 
an  irregularity  in  the  aeolaration  {h)  and  rule  to  plead  (c) ; 
hut  where  a  defendant,  after  having  applied  to  a  judge  in  va^ 
cation,  within  due  time  and  in  a  proper  manner,  to  set  aside 
the  declaration  for  irregularity,  who  refused  an  order,  to  save 
a  iudgment,  delivered  a  plea  under  protesL  it  was  held  he 
might  afterwards  apply  to  the  Court  in  the  following  term  to 
set  aside  the  proceedings  (d).  An  irregularity  in,  or  omitting 
to  give,  a  rule  to  plead  or  demand  of  plea,  is  waived  by  the  de> 
fendant  pleading;  and  this,  although  the  plea  be  a  nullity 
u^n  which  the  plaintiff  signs  judgment  (e).  So,  it  seems,  ol>- 
tfunin^  time  to  plead  would  be  a  waiver  of  a  rule  to  plead,  and 
obtaining  time  to  declare  would  be  a  waiver  of  a  rule  to  de- 
clare (/ ).  Where  a  defendant  pleaded  to  a  idrefadaSi  pend- 
ing a  rule  he  had  obtained  to  set  it  aside  for  irregularity,  the 
Court  held  that  he  waived  the  irregularity  by  liis  plea  (47). 
But  where,  pendine  a  rule  to  set  aside  a  «et.ya.,  which  did  n<k 
operate  as  a  stay  of  proceeding  the  defendant  appeared  to  the 
tei.  yb.,  in  order  to  prevent  judgment,  it  was  held  to  be  no 
waiver  (A).  So,  pleading  to  an  action  on  a  bail-bond,  after  de- 
mand and  refusal  of  over,  in  order  to  prevent  judgment  betng 
signed,  is  no  waiver  of  the  right  to  oyer  (t).  Obtaining  time 
to  reply  {k\  or  an  order  for  a  particulars  of  set-off  (/),  or  de- 
murring or  replying,  is  a  waiver  of  an  objection  to  a  plea  not 
being  an  issuaofe  one.  Bot  not  so  the  taking  of  money  out  of 
couit,  on  one  of  several  pleas  (m).  Nor  will  the  plaintiff  by  de- 
manding a  particular  of  set-off,  waive  the  right  to  sign  judg- 
ment as  for  want  of  a  plea,  where  the  plea  is  a  nuUify{nY 
After  joining  in  demurrer,  the  plaintiff  cannot  apply  to  set  it 
aside  as  frivolous  (0).  An  irregularity  in  the  issue  will,  it 
seems,  be  waived,  by  the  defendant  appearing  and  defending  at 
the  trial,  even  though  he  protest  against  the  irregularity,  and 
take  no  part  in  the  proceedings  (/>).  It  is  not  waived  by  at- 
tending a  summons  to  shew  cause  why  the  action  should  not 
be  tried  before  the  sheriff,  and  omitting  then  to  take  the  objec- 
tion (^).  As  to  how  far  attending  at  the  trial  before  the  she- 
riff will  waive  an  irregularity^  in  the  proceeding,  see  Vol,  1, 
414.  An  irregularity  in  a  notice  of  trial  or  inouiry,  or  in  the 
time  and  place  of  executing  it,  would  be  waived  in  general  by 

(«)  See  Vol  1,  ans.  (A)  Setfwr  Cmr^B  EaM,  Ml. 

(6)  Bmrtnm  ▼.  WitHtm9,AWam^  N.  S„       (I)  GoodHdIw  y.  IWi^,  4  DowL  4SL 
301.  (Xr)  Antt,  VoL  1,  28t. 

(e)  See  Barry  y.  FM«r,  6  East.  M0.  (/)  Seatt  y.  Wataom^  14  Law  J.«  N.  S^ 

id)  Tuv  y.  atmrem,  6  DowL  >7A.    And  MO,  C.  P.t  I  Com.  B.  816.  &  C. 
•ee  Woodeoek  r.  KMy.  1  M.  &  W.  41:       (m)  Vtrbmt  y.  Dt  K^ttr,  S  DowL  ft  L. 


BeOotti  y.  BoraBe,  4DowL  719t  Ctawfar   992. 

y.  Bwrito.  A  East,  4en.  (n)  J>Wily.BerMr<SBlDf.59l:  4lfoo. 


J  9)  Sembtt,  Perrif  y.  FUker,  6  EMt,  ft  P.  SOS,  5.  C    See  QurrwU  y.  Hoiygr,  1 

i;  and  such  b  the  nraetfoe.  DowL  SB. 

(/)  Timmt  V.  poweU,  1  H.  Bla.  87.  Sec  (•)  Norton  y.  JtfMrtelM^  7  Dowl.  A 

an  imtance  when  otherwiae:  Woodeoek  y.  (p)  Anto,  VoL  1,  S87. 

Kilbv,mtprm,  Ic)  MkkOttonr.  IFbe*, 6  Bl. ft  W.  136: 

{g)  Shman  t.  Ongorwt  1  D.  ft  R.  181.  8  DowL  170,  &  C. 


Mwr  of  IfT€fftdan^.  1273 

the  defendant  attending  and  defendingat  the  trial  or  inquiry  (r).  chap.  xvi. 
In  ^neral,  an  irregol&ty  in  si^;ning  the  jadgment  would  he 
waived  by  attending  the  taxation  of  coeto  (s).  Suing  out  a 
writ  of  error  waives  an  irregularity  in  the  record  (I).  In  ge- 
neral, applyii^  to  set  aside  proceedings  on  the  ground  of  a  cer- 
tain irregulantyy  is  a  waiver  of  an^  other  irregularity  then 
known  to  exist  («).  Various  other  instances  of  a  waiver  of  an 
imjgfularity,  bv  taking  a  fresh  step  in  the  action,  will  be  found 
noticed  throughout  this  Work. 

An  irregularity  may  be  also  waived  by  other  means  than  ^'^^  ^ 
taking  a  n«8h  step  in  the  action.  Thus,  an  undertaking  by  an  ^  omuu. 
attorney  to  appear  or  accept  service,  waives  an  irregularity  in 
the  writ  or  cop^,  or  service  (x)»  Defendants  giving  a  bail-bond 
by  their  christian  and  surnames  has  been  deemed  a  waiver  of 
an  irregularity  in  the  writ,  which  required  the  sheriff  to  take 
Messrs.  C.  &  D.,  without  mentioning  their  christian  names  (|f). 
If  the  plaintiff,  at  the  defendant's  request,  accept  without  oppo- 
ation  oail  named  by  the  defendant,  tne  latter  cannot  afterwards 
move  to  discharge  the  bail  for  a  defect  in  the  affidavit  (jr).  By 
the  defendant's  attorney  receiving  notice  of  declaration,  and 
saying  **  It  is  all  right,  I  will  call  and  settle  the  debt  and  costs," 
the  defendant  waives  any  irregularity  in  the  process  (a) ;  so  he 
waives  it  by  pacing  the  debt  and  part  of  the  costs  (b)^  or  ^er^ 
haps  by  admitting  the  debt  after  service,  and  requestiuj^  time 
to  pay  it  (c).  £i  general,  however,  a  defendant's  asking  for 
time  to  pay  tne  debt,  &c,  does  not  of  itself  waive  an  irregularity 
in  the  piamtiff 's  last  proceeding  (d).  By  accepting  the  usue^ 
and  not  moving  to  set  it  aside  or  amend  it  at  plaintiff's  cost 
within  four  days,  the  defendant  admits  it  to  have  been  properiy 
made  up  (e). 

In  general,  there  can  be  no  waiver  of  an  irregularity,  unless  ^^^"^ 
with  a  knowledge  of  the  irregularity  (/),     So  an  irregularity  kSSrWa? of 
is  not  waived  by  agreeing  to  terms,  wnere  the  party  is  under  a  in?gu^ty. 
misapprehension  occasioned  by  the  mistake  of  a  juage  in  point 
of  law  (p).    It  rests,  however,  upon  the  party  complaining  of 
the  irregularity  to  shew  that  he  had  no  knowledge  of  it  (A). 
And,  indeed,  it  would  seem  to  follow  from  one  case,  that,  at 
least  where  the  irregularity  is  apparent  on  the  face  of  t^e  pro- 
ceeding, the  applicant  is  bound  to  come  promptly  after  he 
knows  of  the  proceeding,  and  not  merely  after  he  Knows  of  the 
irrefiularity  itself  (t). 

What  has  here  been  said  as  to  the  time  of  making  the  ap-  No  waiver 
plication  to  set  aside  proceeding  for  irregularity,  must  be  under-  SJStog*^ 
stood  only  of  proceedings  which  are  merely  irregular;  for,  if  muuty. 

(r)  jbttt.  Vol.  1,S97;  andofito.aas.  («)  Ue^y.Hawkpard,  1  M.&  ILSSa 

(«)  JtU»,  mi.    And  Me  Arehtr  v.  Gat-  (6)  Mtmla^  v.  Sear,  11  Price,  Ifit. 

mnt,  6  Dowl.  132,  an  action  of  debt.  (e)  Rawm  v.  KntMht,  1  Blof.  132. 

(0  Omftttrkmif  ▼.  Qibrntth  12  Law  J.,  {d)  Jnon,,  I  Dowl.  83L 

N.8..  94,  C.  P.  («)  Anit,  VoL  1, 288. 

(«)  TWpe  V.  Beer,  2  a  &  Aid.  37S.  (/)  Per  Ba^U^,  J.,  in  Ckw  ▼.  TtOtodc,  2 

And  see  PUwv.Dttvte.  4  Jut.  30S.  Dowl.47. 

(^  See  Jimn.,  1  Chit.  129:  Hompti^  ▼.  (g)  WMBeif  v.  DamtU,  1  DowL  007:  3 

KmmUu[,  2  Chit.236:  Ifiwee  ▼.  Ciarke, Id.  Tyr.SaQ,  &  C    And  tee  Weodeodc  v.  KU- 

240:  Coateey.  BandM,  9  Dowl.  381.  My,  1  M .  &  W.  41;  4  Dowl.  730.  S.C 

(ir)  iOngetm  y.IJewemH,  1  B.  &  B.  (A)  jbtdmion  y.  Bart  of  StirHntf  {at  Alex- 

BS9.  anderh  2  DowL  267:  tierbot  r.  Darleif,  4 

(t)  MamamU  v.  MaMewe,  A  Moa  &  DowLTM. 

Seoo,  336 ;  10  Bing.  MS;  2  Dowl.  747»  (0  EmiaUe  v.  DoHtt  6  Dowl.  465:  Fan. 

8.C  6irT.JVMeA,SN.ftM.6Re. 
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a  proceeding  b«  completely  defective  aod  void,  or,  in  other  word* 
~  K  mtility,  the  defect  w  not  wuved  by  an;  delav  of  the  oppovte 
V«ttf{k).  See  the  luBtBiiceB  as  to  what  may  be  deemed  annl- 
uty,  ante,  1269.  And  it  may  he  obMrved,  as  a  general  mk, 
that  wuver  ia  doing  Mmething  after  an  irregalArity  committed, 
where  the  imgnluity  might  nave  been  corrected  before  toA, 
act  done(n. 

If  there  be  any  peculiar  circnmstancea  to  ezcuae  thelat«iM« 

ta*tbD&^  "^  ^^  spplicatjon,  they  mnrt  be  clearly  eatabliahed  by  the  pw^ 
— !._:_  jj|,j_  ^^j  ^  yjg  Bpj)licHtion  be  to  the  Court,  and  the 
MB  preTions  application  at  chambers,  the  rule  mnitbe 
drawn  up  on  reading  the  sommans  snd  order,  or  on  affidavit  ef 
the  fact  (n)_.  Delay  occasioned  by  changing  the  attorney  ha* 
been  held  inanffirient  (o).  So  lias  the  illneas  of  a  witnca^ 
whose  affidavit  wu  neceeaaiy  to  aupport  the  application,  as  a 
oommiseioner  mi^ht  have  been  sent  for  (vj.  We  have  jut 
seen,  atiU,  1273,  in  what  cases  the  want  of^  knowledge  of  the 
irregularity  will  be  an  excuse  for  having  delayed  the  sppliM- 

beniiUa-       1^»  ApplieoHtm,  tatd  Prveeaditigt  on,  dfc] — Proceeding 
»p  t<-        when  irregular,  are  set  aude  upon  application  to  the  Conrt  in 
achfCaun  term  time,  or  to  a  jadge.   In  ordinary  and  clear  casea,  it  should 
judi*.       i^  made  to  the  latter,  as  the  Conrt  might  refuse  the  costs  of  ths 
application.     Also,  if  the  irregularity  happen  in  the  vacation, 
trie  application  should  be  to  a  judge,  in  cases  where,  by  delay- 
ing it  until  the  term,  more  thtm  a  reasonable  time  for  maki^ 
it  would  elapse  (jj ;  and  if  the  applicant  be  dissatisfied  with  the 
decision  of  the  judge,  he  may  apply  to  the  Conrt  on  the  fint 
day  or  early  part  of  the  next  term,  though  the  judge  refbsH 
to  give  time  for  that  purpose ;  and  steps  necessarily  taken  im 
the  interim  will  not  amount  to  a  waiver  of  the  irregularity  (r), 
at  least  if  taken  under  protest  (>).     In  such  cases,  where  the 
application  to  the  Court  iaprimd  ^ade  too  late,  but  the  appli- 
cant relies  upon  the  fact  ofa  previous  similar  application  tiav- 
tng  been  made  to  a  judge  at  chamben  within  the  proper  tints, 
the  rule  should  be  drawn  up  on  reading  the  summons  of  the 
judge,  or  upon  an  affidavit  of  the  £ut,  otherwise  it  will  be  dis- 
charged with  Costa  (!}■ 
not*  of  Previous  to  moving  the  Conrt,  a  notice  of  the  intended  m»- 

oUm.         tion  should  be  given  to  the  opposite  party,  in  order  to  ol)tain  a 


■ST! 
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role  with  a  stay  of  proceedings  in  the  Common  Pleas  («^  and   CHAP.xrr. 
Exchequer  (47),  bnt  it  seems  not  so  in  the  Queen's  Benon  (y). 
In  the  £xcheqaery  a  two  days'  notice  is  requisite  for  such 
8taY(«). 

The  application  must  he  supported  hy  an  affidavit,  shewing  AiBdcvit  for. 
the  irregularity  complained  ot  (a) ;  and  if  the  irregularity  he 
in  any  process,  a  copy  of  such  process  should  be  annexed  to  the 
affidavit.  The  affidavits  must  shew  a  clear  case  for  relief. 
Therefore,  where  the  motion  was  to  set  aside  a  judgment  on  a 
eoffncvit^  which  contained  an  affreement,  that  if  there  were  an^ 
error  in  the  accounts  it  should  he  rectified,  and  the  affidavit 
stated  that  an  error  had  been  discovered,  it  was  held  to  he  de- 
fective for  not  stating  what  the  error  was,  whether  in  amount 
or  otherwise  (6).  So,  in  moving  to  set  aside  an  interlocutory 
lodgment,  it  must  be  distinctly  stated,  that  the  judgment  has 
been  signed,  and  it  will  not  suffice  to  state,  that  the  defendant 
has  be^  served  with  a  rule  to  compute  (cV  So,  an  affidavit  to 
set  aside  proceedings,  on  the  ground  ot  the  defendant  not 
having  been  served  with  process,  should  shew  that  the  party 
making  the  application  is  the  defendant  in  the  cause ;  that  the 
process  never  came  to  his  knowledge  or  possession  (d).  The 
affidavit  need  not  swear  to  merits  (e) ;  but  where  the  applica- 
tion is  to  set  aside  a  judgment,  ana  there  be  the  least  doubt  as 
to  the  irregularity  complained  of  being  such,  it  is  advisable  it 
should  do  so,  to  prevent  a  total  fiiilure  of  the  application  (/). 

The  application  should  go  to  the  commencement  or  root  of  Fotmofip. 
the  irregularity  complained  of,  and  this  should  appear  in  the  |^^^°  ^^ 
rde  or  summons  accordingly.    Therefore,  where  the  service  of  root  of  fn«. 
the  writ  was  regular,  but  the  writ  was  irregular,  and  the  ap-  goJwity. 
plication  was  to  set  aside  the  service  only,  the  rule  was  dis- 
charged (^).    The  ^plication  should  have  been  to  set  aside 
the  writ,  or  the  writ  and  service  ^  A).    So,  where  an  appearance 
had  been  entered  by  the  plalntilF  for  the  defendant,  without 
perM>nal  service  of  the  writ^  and  a  declaration  has  been  filed,  the 
defendant  should  move  to  set  aside  the  appearance  and  declara- 
tion, and  not  merely  the  declaration  (t).    So,  where  the  de- 
fendant has  been  held  to  bail  upon  an  insufficient  affidavit^  the 
u»plication  should  be  to  set  aside  the  judge's  order,  and  not 
the  capioi  (i)* 

The  application  should  also  correctly  state  the  proceeding  should  cor. 
which  h  complained  of.     Therefore,  where  the  rule  was  to  set  'gtiTgy 
aside  the  writ,  only  for  irregularity,  and  there  was  no  irreffu-  urfty!*' "' 
larity  in  the  writ,  but  only  in  the  service,  the  rule  was  dis- 
chaiged  with  costs  (/).      Where  the  irregularity  was  in  the 
copy  of  the  writ  served,  and  perhaps  in  the  writ  itself  it  not 

(«)  Jt«M  ▼.  Browm,  1  Hodgw,  97.  («)  WlOlamt  v.  WMUmm,  S  C,  M.,  ft 

(J)  S«  Ummah  ▼.  W^mam,  3  Dowl.  R.  473:  ChMHdgB  ▼  Jf'Jbnaif,  IS  Law  J., 

S73SSMA¥.  fFAMfar,  3  Dowl.  431.   Sw  N.  8.,  131,  cTp. 

tank  of  Dodce,  dec.  Chit. Pomu,  396.  (/)  Amtt,  883, 884. 

(r)  atrmUm   ▼.  Ii«w«n,  S   Dowl.  58fft  ig)  JMwardt  ▼.  DatOu,  4  Dowl.  337 : 

omrattng  fbrttKW  ▼.  J<MMi,  lid.  384.  HmUmt  v.  JonnalfM,  I C.  ft  M.  408. 

1«»  See  Hmmuh  y.  Wpman,  3  DowL  <*)  See  ftirther,  onlv,  Vol.  1,  p.  130s 

871  and  Ckmpman  v.  Bidw,  3  Dowl.  de  L. 

(fl)  See  Chit.  Pomu,  306.  363. 

<b)  PreB#  ▼.  Lma,  4  Dowl.  871.  (i)  Bnok»  ▼.  Mmt»,  3  DowL  ft  L.  13  ( 

(c)  GoM^  V.  ftwytoi,  8  DowL  184.  1  Com.  B.  638,  &  C 

(4)  Ante,  VoU  1,  I6i.   And  lee  Amt.  {k}  Uvpkbum  y.  aalenMtr,  7   Dowl. 

My.»wefi,8Seott,N.R.,S19:3Mf«uoM  496t  3  M.  ft  W.  483,  &  C    See  Vol  1,  a 

y.  Thorm,  13  M.  ft  W.  140t  aiid  eeeotbcr  709< 

faMtaoce^VoL  1,160.  {I)  Bmggktr.  PaMm,  I  Btag,  65. 
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Setting  oMe  ProceeiingB  for  Irregukari^. 

being  in  the  form  given  by  the  statute,  and  the  application 
to  set  aside  the  copy,  it  was  held  to  be  erroneons :  as  it  did  not 
appear  that  the  copy  was  not  a  troe  one,  the  motion  ought  to 
haye  been  to  set  aside  the  senrice,  or  the  copy  or  serrice  (m),  or 
to  haye  set  aside  the  writ  or  the  service,  or  the  copy  and  ser- 
vice (n).  So,  where  the  rule  was  to  set  aside  a  judgment  for 
irrcqg;ularity.  and  the  real  obiection  wa&  that  it  was  rinied 
against  good  faith,  the  Court  discharged  the  rule,  but  without 
costs  (  0).  In  the  Common  Pleas  there  is  a  rule  of  M,  71, 10 
Q,  4  (jp),  similar  to  a  former  one  in  the  Queen's  Bench  of  T.  T^ 
42  G^.  3  {q)y  *'  that  in  future,  where  a  rule  to  shew  cause  is  ob- 
tained for  the  purpose  of  setting  aside  an  annuity  or  annuities, 
the  several  objections  thereto  intended  to  be  insisted  upon  by 
the  counsel  at  the  time  of  making  such  rule  absolute,  snail  m 
stated  in  the  said  rule  to  shew  cause."  And  the  same  in  a  rule 
nisi  to  set  aside  an  award  (r).  And  thb  rule  has  been  adopted 
in  practice  in  the  Excheouer  («).  By  direction  of  the  juoges, 
ever^  summons  to  set  aside  proceedings  for  irregularity,  must 
specify  the  irregularity,  and  the  party  will  not  be  allowed  to 
so  into  any  matter  not  specified.  The  rule  or  summons  will 
be  no  stay  of  proceedings  in  the  meantime,  until  it  is  diq>08ed 
of,  unless  it  specially  durect  it  (I).  The  rule  imm  or  summons 
should  ask  for  the  costs,  otherwise  the  applicant  mi^ht  not  ^ 
them ;  on  the  other  hand,  if  so  asked,  and  the  apphcation  &1, 
it  will,  in  general,  be  discharged  with  costs  («). 

If  the  Court  be  satisfied  from  the  affidavit  that  the  proceed- 
ings are  irregular,  they  will  grant  a  rule  mtt,  and  afterwardi^ 
if  sufficient  cause  be  not  shewn  against  it,  they  will  make  the 
rule  absolute  {v\  If  the  rule  m  discharged,  still  the  party 
may  brine  a  wnt  of  error,  if  the  irregularis  be  such  that  can 
be  made  tne  subject  of  such  a  proceedinp^,  by  its  being  apparent 
on  the  record,  and  the  Court  sometimes,  m  cases  of  much  doubt, 
or  where  the  application  is  not  to  be  favoured,  refuse  it  and 
leave  the  party  to  his  writ  of  error  (jr). 

As  to  the  enforcing  on  the  defendant  the  terms  of  not  brin^ 
ing  an  action,  on  the  setting  aside  of  a  judgment  and  execution, 
see  ante^  882,  and  Vol.  1,  S^. 


Costs. 


(jMts.'\ — If  the  rule  for  setting  aside  the  proceedings  for  irre- 
gularity be  made  absolute,  it  is  generally  with  coats,  unless 
some  strong  grounds  be  shewn  to  the  Uourt  for  ordering  it 
otherwise.  But  if  the  rule  be  not  moved  with  eoets,  and  it  be 
made  absolute,  no  cause  being  thewn^  it  must  be  made  absolute 
in  the  terms  in  which  it  was  moved,  viz.  without  costs  (y):  if 
cause  be  shewn  against  a  rule  so  moved,  the  Court  will,  on  luak- 
ing  it  absolute  or  discharging  it,  do  so  with  or  without  costi^ 


(m)  Haar,n0dHt»g1m,5U.^W,&»: 
Cntw  y.  FWtf,  8  DowL  831 1  Jteny  y. 
BUhtp,  9  Id.  97. 

m)  See  Wltk  y.  Dmosoh.S  DowL^N.S^ 
46ft:  Tru9fov9  y.  WhMnmxh,  1  Scott, 
N.  R.,  415;  1  M.  a  Or.  488,  &  a  ;  Chap. 
iwwi  T.  fisoXre,  3  Dowl.  &  L.  3ft9L 

(o)  8mkh  y.  Otarlw.  S  DowL  2ia 

ip)  8  Bing.  347:  3  Moa  &  P.  709. 

{q)  8East,M9i 

ir)  8  BIng.  347t  R.  E.,  9  0. 4,  Q.  a;  11 
Prloe,  57,  Ekeh. 


(«)  11  Priee.  £7- 

(0  BMf,  1877l«nd|>eif,  Pt.8;  Ok.  1, 1. 

(«)  Ami,  1276, 1977. 

(V)  Seethe  form.  ChH.  PotOM.  098. 

(«)  See  WoOtm'  v.  Vmikmm,  1  DowL, 
N.  S.,  990.  And  see  mUe,  1013:  aDd«*b 
1148 ,  as  to  outlawry  procesdinga. 

(y)  Ftr  Qtf-.,  37  U.3,  K.  B.;  1  Tiddl. 
094:  Bfu  y.  ^ariif </ AfMrftewi,  In  Dm- 
eombe  y.  CH^  9  DowL  6.  And  set  Jmm 
y.H<V.lSoott,N.  a,999. 
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as  in  their  discretion  thejr  may  think  fit,  according  as  they  are  cra>.  xvi. 
of  opinion  tHat  the  motion  ought  or  ought  not  to  have  been 
made,  or  ought  or  ought  not  to  have  l^een  resisted  («)•  On 
the  other  hand)  where  the  rule  is  mored  with  carts,  and  it  is 
iuehargedy  it  will,  almost  universallyy  he  so  with  costs  (a).  In 
the  Queen's  Bench,  by  B.  M^27  0.3  (b),  if  the  rule  be  '< dis- 
chaiged  generally,  without  any  special  direction  upon  the  mat- 
ter of  costs,  it  is  understood  to  be  dischaiged  witn  costs,  and 
the  latter  rule  must  be  discharged  accordingly."  There  seems 
to  be  no  similar  rule  in  the  Common  Pleas  or  Exchequer;  and 
in  these  courts,  if  the  rule  be  dischaiged,  the  successful  party 
should  apply  for  costs  (c).  In  settii^  aside  a  judgment  and 
execution  for  irreffulantVy  unless  a  good  case  for  damages  be 
shewn,  the  rule  wUl  not  be  made  absolute  with  costs,  if  the  de- 
fendant will  not  consent  to  the  tenns  of  bringing  no  action  (<^). 
In  the  case  of  an  order  to  set  aside  proceedings,  a  judge  at 
chambers  may  give  costs  (e ),  and  his  discretionary  power  is 
exercised,  in  genend,  in  the  same  way  as  if  the  case  was  before 
the  Court.  If  he  reiiises  to  give  costs,  the  successful  party 
must  not  afterwards  apply  to  uie  Court  for  them  (/). 

As  to  the  mode  of  entorcing  the  payment  of  costs  by  execu-  Remedy,  &c 
tion,  see^xwr.  Pi.  6,  Ch,  I ;  by  attachment,  see/wr,  P$.  8.  If  the  *"'  «*^ 
application  be  by  one  of  several  defendants,  the  costs  must  be 
paid  to  him,  and  not  to  any  other  defendant  (a).  Where  an  in- 
terlocutory judgment  was  set  aside  for  irreffularitv,  with  costs, 
and  the  diefendant  then  pleaded,  and  the  pTaintin  replied,  ana 
a  judge  thereupon  gave  tne  defendant  time  to  rejoin  until  three 
days  after  the  costs  of  the  rule  were  paid,  which,  of  course,  had 
the  efiRect  of  staying  the  proceedings  in  the  action,  the  Court 
held  that  the  judge  had  no  power  to  do  so  (A).  The  costs  of 
an  application  to  set  aside  a  judgment  and  execution  for  irregu- 
larity, which  was  granted  without  costs,  cannot  be  recovered 
by  way  of  aggravation  of  damages,  in  an  action  of  trespass  for 
seizing  goods  under  colour  of  such  judgment  and  execution  (t). 

Slay  cf  Proceedin^is,'] — ^We  have  seen,  ante,  1274,  as  to  the  suj  of  pro- 
necessity  for  a  notice  of  motion  in  order  to  obtain  a  rule  nisit  '•~*°»^ 
with  a  stay  of  proceedings.  As  to  the  effect  of  the  rule  or  sum- 
mons, in  stayinfi;  the  proceedings,  until  it  is  disposed  of,  when 
it  states  that  alTproceedings  shall  be  in  the  meantime  staved, 
t^fort,  Pt.  6,  6a.  1,  2 ;  and  see  Id.,  as  to  the  time  allowed  for 
taking  the  next  step  after  the  rule  or  summons  is  disposed  of. 

Qmfemnp  the  Irregularity,  ^.1 — If  the  party  who  has  com-  CoDtadng 
mitted  the  irregularity  be  satisfied  that  he  has  no  sufficient  cause  jj^suiuity. 

(t)  See  Jnm^  I  ChH.  Rep.  SBO.  n.:  (6)  7  T.  R.  SSL 

TBI^r  V.  AM^f,  td.  138.  And  9nHumi  v.  («)  See  Anon,,  I  CUt  Rep.  900,  n. 

Mc<n,lBiiif.6ft:Jtolferr<«M,8Do«l.  {d}  Ani»,9BS. 

^  ,  ^  tt)  Dot  prmeott  y.  Koo,  I  Dowl.  974 ; 

(«)  TOqr  V.  Henkif,  I  Chit.  Rep.  136.  9  Moo.  A  Soott.  119;  9  Btaf.  104,  S.  C. 

And  tee  Hmggott  ▼.  FariUn,  I  Blnff.  6ff ;  7  And  eee  Rood  ▼.  Lee,  9  a  &  Ad.  413;  1 

Moon,  3ae.  s,  a.-  Sdwmdo  v.  Danko,  4  Dowl.  38,  &  C:  Spieor  ▼.  Todd,  I  DowL 

^\.3B7:  Smith  v,Oarko,  4  Dowl  3t7t  306L 

Wbere  the  rule  bdiMherged  for  a  formal  (/)  nny  ▼.  Anoum,  1  Scott,  384. 

<Wtkxi  to  the  affidavit,  the  Court  haa  {g)  Showkr  v.  aiokoo,  9  DuwL  &  L.  9. 

•aberetina  as  to  the  cotts, and  maydte-  (*)  Wtnhomr,  Doumoo, 3  N. 3c  M.  944. 

wgt  it  without  ooets.   (HarrU  v.  Mat-  (i)  iMon  v.  Deomwut,  10  Law  J.  103. 

mv,  4  Dowl.  608).    And  tea  forther  «  Q.  B.t  3  a  ft  Ad.  343,  &  C-  FrUcbM  v. 

"•cottiingeoeral.ieif,  Pt.6,Ch.l.  BeeMy,  1C.&M.77A* 
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Pat  T  V.  to  shew  aj;aiii8t  the  rale,  he  ma^  save  some  expense  by  serring 
"''  the  opposite  party  with  a  notice,  acknowledging  the  defect, 
dealing  him  not  to  proceed  to  make  the  rule  abaolnte,  and 
offering  to  pay  the  costs  abneady  incurred  (k) ;  or,  if  he  per- 
ceive the  defect  before  the  other  party  has  moved  for  a  rule  to 
set  aside  the  proceeding,  he  may  prevent  all  expense  by  a 
similar  notice  (l).  And  where,  alter  service  of  the  rule  nisi  to 
set  adde  a  declantion  irregularly  delivered,  the  plaintiflF's  at- 
torney ofiered  to  pay  the  costs,  which  the  defendant  refused, 
the  Cfourt  made  the  rule  absolute,  on  the  terms  that  the  de- 
fendant should  pay  all  the  costs  subsequent  to  the  offer  (m). 
We  have  seen,  antSy  883,  that  the  plaintiff  may  waive  a  judg- 
ment signed  by  him  ;  and  where  a  plaintiff  signed  an  irr^^u- 
lar  judgment,  and.  on  the  defendant  taking  out  a  summons  to 
set  it  aside,  he  informed  the  defendant  that  the  judgment  was 
withdrawn,  it  was  held,  that  the  defendant  had  no  right  to  get 
an  order  drawn  ud  for  setting  aside  the  judgment,  and  tl^ 
therefore,  he  was  liable  to  pay  Uie  expense  of  it  (n).  An  affi- 
davit in  support  of  a  motion  to  set  aside  an  appearance  irregu- 
larly entered  by  a  plaintiff  after  notice  that  process  waa  aban- 
doned need  not  deny  *^  that  anv  other  process  had  come  to  de- 
fendant's knowledge  *'  if  it  denies  the  service  of  any  sabaequent 
writ  (o). 


(»)  See  fonn  of  Dotloe,  CUt  Foraie,  9  Tyr.  105t  1  DowL  898,  8  C,  where  tbe 

007.  attornej  wes  roede  to  fky  the  labMqiMnt 

(D  See  ftmn  of  notice  not  to  appeer  to  ootti. 

wooeM»  CbiL  Ftmns,  007*    See  Imp.  K.  (n)  Bargnne  w,  HMm,  3  Do«l.  17& 

B.  404*  n. ;  uoA  the  caae  of  an  Irregular  SeeOorto  v.  CtodMrd,  Id.  003:  JUAUmm 

Judgment,  amt,  704.  ▼.  Aoddert,  A  Dowl  866. 

(m)  BrUeow  V.  B$ekm,  4  M.  *  R.  lOa  (•)  Wimlit  y.  Hmt.  7  Dowl.  Ott.   See 

AndeeefiaMofi  ▼.»odMiv,SC.ftJ.60t  QUm  ▼.  lUmmkig^tDcmL  6ML 
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CHAPTER  XVII. 


J17DQMKIIT  OF  NONPROS. 


Judgment  of  nonpros  is  a  final  jadg:ment  agidnst  the  plain-  cbap.  xrtu 

tiff  for  costs  only,  signed  by  the  defendant  whenever   the 

plaintiff,  in  anv  stage  of  the  action,  neglects  to  nrosecnte  his  ^^^^**^ 
salt,  or  part  of  it,  within  the  time  limited  by  the  practice  of 
the  court  for  that  purpose. 

For  m4  dedaringJ^y-We  hare  already  seen  (ante^  Vol.  1,  Pornotde* 
184)  that  the  plaintiff  has  the  whole  of  the  term  next  after  ^^Sl£ 
the  appearance  is  entered,  to  declare,  and  this  whether  it  be 
in  term  or  yacation ;  and  that  if  the  plaintiff  do  not  declare 
within  such  time,  or  within  such  further  time  to  declare  as  he 
may  obtain  of  the  Court  or  a  judge,  the  defendant  may,  at  the 
expiration  of /our  days  next  mer  a  vfHiten  demand  of  declara- 
tion served  npon  the  plaintiff,  his  attorney,  or  ijgsnt,  as  the 
case  may  be,  sign  judgment  of  nonf}ros  (a).  The  demand 
cannot  he  made  until  Mter  the  time  in  which  the  plaintiff  is 
bound  to  declare  {b^.  If  such  a  demand  has  been  made,  and 
time  to  declare  obtamed,  the  defendant  may  siffn  judgment  of 
nonpros  without  a  fresh  demand  (cj.  But  judgment  of  non- 
pros cannot  be  signed  after  declaration  has  been  actually  deli- 
vered or  tendered,  although  the  time  has  expired  (d).  But 
where  the  defendant,  being  in  a  situation  to  sign  juogment  of 
nmpros  for  not  declaring,  the  plaintiff,  with  a  view  to  prevent 
it,  obtained  a  rule  to  discontinue  on  payment  of  costs,  out  in- 
stead of  discontinuing,  he  afterwards  delivered  a  declaration, 
and  the  defendant,  thereupon,  signed  judgment  of  noiwros^  the 
Court  deeminff  what  had  been  done  by  the  plaintiff  to  be  a 
fraud  upon  the  practice  of  the  court,  refused  to  set  aside  the 
judgment  (e).  Nor  can  the  defendant  sign  such  judgment, 
unless  he  has  appeared  (/);  nor  can  he  sign  it  if  the  plaintiff 

{0)  This  ftwr  days'  damand  ii  required  to  ghre  a  mle  to  deetanv,  except  upon  i»- 

bjf  the  R.  T..  1  W.  4.  r.  S.  by  which  It  it  moiral  from  inltarlor  courta.    (See  th« 

oidcred,  •*  Tnat  no  judfincni  of  wwww  fbrm  of  tha  JudgmeDt,  Chit.  Forau. 

dnn  be  fignad  ftv  want  of  a  dedaratmn,  008). 

lepUeation,  or  other  tubnoueot  plead ing,  (6i  ikarri»  ▼.  Dtmeam,  oor.  Pattttm,  J,, 

antU  four  days  next  after  a  deraaDd  at  oiambera,  Feb.  18S7. 

thowf  shaU  have  been  made,  la  writing,  (e)  WMt  r.  Han,  1  DowL  366 1  Ttulm 

apoa  the  plaintiff;  hie  attocnay.  or  agent,  v.  Oramit  A  Oowl.  158. 

ae  the  eaie  may  be."    (See  the  former  (tf)  Omy  v.  FrnmMt  I  DowL  ISO.    And 


may 

pnctloe,Tldd's  New  Pract.885).    That  teettiecaweastoaplca.  Vol.  1,963. 

rule,  ae  fhr  ae  It  nlatad  to  a  demand  of  (e)  ArUi  ▼.  Bmrrma,  8  Bteig.  VJi, 

leplication  and  mbiequent  pleadings.  It  (/)  Anmut  S  Chit.  37.  And  see  BaU  v. 

altaied  by  the  E.  H.,  9  W.  4,  r.  1,  s.  64,  fibMon,  4  DowL  ISO:  Haa  r.  Champme^,  4 

,  VoL  1.  977.  which  makes  a senrioe  DowL  713;   1  Tyr.  &  O.  498,  &  C    It 


of  a  rult  to  rntf  «r  pimd  a  sabsequent   would  seem  the  aypaarance  may  be  en. 
uffldoat 


pleading  a  suflldaQt  dtmmnd  of  sudk  re-  tared  after  the  eight  days  limited  by  tha 

Tiioetlon  or  subnqucnt  pkndhu.    By  R.  writ  of  summont,  unlen  plaintiff  has  ap- 

H.,  9  W.  4,  r.  1,  s.  38,  it  shul  not  be  pcared  «se.  stmt,  fai  the  meantime :  «sd 

neoessary  tot  a  defendant.  In  any  case,  qimn.   And  see  Lush,  Pr.  396. 

x3 
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Part  t.     li&B  entered  an  appearance  for  him  aec,  gtat.  (g).    Nor  can  a 

-'■ party  who  has  heen  served  with  a  writ  of  summons,  and  after- 

waros  told  not  to  appear  to  it,  afterwards  appear  and  ngn 
judgment  of  nonpros  (A).  Where  the  defendant,  on  entering 
an  appearance  to  the  writ  of  summons,  made  a  mistake  in  the 
names  of  the  parties,  and  notice  being  given  to  him  of  the  fact 
by  the  pUuntiff,  he  promised  to  amend,  but  instead  of  doin^  so, 
entered  a  new  appearance,  and  then  demanded  a  dechuation, 
and  the  plaintiff  not  declaring  till  the  following  term,  he 
signed  jud^ent  of  nonpros^  the  Court  held  that  the  defendant 
had  been  irregular  in  not  amendinff  the  appearance,  and  set 
aside  the  judgment  (t).  Nor  can  juo^ent  of  nonpros  for  not 
declaring  be  signed  after  the  expiration  of  a  year  from  the 
service  of  the  process,  when  the  action  is  altogether  out  of 
court  (k).  Nor  can  the  defendant  sign  a  judgment  of  non- 
pros pending  an  order  for  a  stay  of  proceedinja^s,  until  the  de- 
livery of  a  particulars  of  demand  T/),  or  the  like. 
Where  Mverfti  If  the  action  be  against  several  aefendants,  the  plaintiff  may 
defcodutt.  Yie  nonprossed  by  any  one  on  behalf  of  all,  if  all  have  ap- 
peared, and  he  is  in  de&ult  as  to  all  (m),  and  he  has  their  author- 
ity for  signing  the  judgment  (n);  but  if  all  have  not  appeared, 
then  those,  or  any  one  of  those,  who  have  appeared,  cannot  on 
behalf  of  all  nonpros  the  plaintiff,  even  in  trespass  (o).  It 
would  seem,  according  to  a  recent  case,  that  one  of  sevezml 
defendants  may  sign  ludgment  of  nonpros  for  want  of  a  de- 
claration as  to  himself  alone  (p). 
In  replevin  As  to  a  judgment  of  nonpros  against  the  plaintiff  for  not  de- 
»dotbcr  claring  in  replevin,  see  ante,  992.  As  to  such  judgment  on  a 
removal  of  a  cause  from  an  inferior  court  in  other  cases,  see 
<intey  1157.  As  to  such  judgment  after  a  reversal  of  an  out* 
lawi^,  see  ante,  1143. 

For  not  re-  jR>r  not  replying,  ^.1 — If  the  plaintiff  do  not  reply,  surrs- 
piying,  &c  jqJq^  surrebut,  &c.,  within  the  time  limited  for  that  purpose 
after  service  of  the  rule,  (see  ante.  Vol,  1,  276,  277)»  or  sped- 
fied  in  an  order  for  further  time,  the  defendant,  whether  the 
plaintiff  has  appeared  for  him  see,  stut,  or  not,  may  sign 
indgment  of  nonpros,  unless  the  replication,  &o.,  has  been  de- 
livered or  tendered  in  the  meantime  (q).    And  even  where 

(jr)  The  Judginentof  iwitprot  to  founded  m)  See  Uomkl  v.  BImfltam,  S  Scott, 

on  the  13  Car.  S.  st.  8,  cS.  a. 3:  ftoin  the  N.R..  88»{  4  M.  &  Or. 909,  &C 

wordhiff  of  whkh,  it  would  appetur,  that,  (n)  Per  JMmile,  J.,  In  ft  Scott,  N.  R., 

to  sign  judgment  of  nonprM  for  not  dedar-  803. 

ing,  an  appearancemusthaire  been  entered  (o)  PhUpptt  v^MtiOer,  I  Douf.  16f>s  Srd 

"fat  the  deftedant  by  attorney,  tai  the  ed.,  n.  AS  :  PriiMr  v.  JImM.  8  Doirt.  107. 


term  wherein  the  prooiu  is  retumablew**  See  Immpood  ▼.  Mawltfr,  ft  D.  &  R.  951 ;  3 

At  that  time  an  appearance  could  not  be  B.  &  C  363,  &  C:  Jomm  ▼.  Gitnw,  ft  B. 

entered  by  the  pUintiflTfor  the  defendant,  &  C.  788;  8  D.  &  R.  fiOS,  S.C^  Mmf»$ 

the  18  Geo.  ],&  89.  being  the  Srtt  statute  v.Bwdai^AB.  &  CITS;  7  D.  ft  R.61i, 

allowing  it.  &  C 

ih)  See   WaOcmr  v.  MUhmd,   1  DowL  (p)  Bmmlet  v.  JMuthM*,  ft  Scott,  N.  iU, 

St  L.  139 :  SoO^  v.  Biehardmm,  6  DowL  88»s  4  M.  ft  0. 90a  And  tee  Jtee  v.  Cbek, 

774.  8  T.  R.  887:  Bmtltr  v.  Vrtm,  Id.  8801  B-- 

(0  Bate  ▼.  BoMoN,  8  C,  M..  &  R.36ffs  See  atoo  Price  v.  rbmtkm,  4  Burr.  8411:  I 

4  Dowl.  100,  S.  a    And  see  Id.;  1  Tyr.  ft  Comyos,  74:  AUhtgtm  y.  rotaaer.  SSalk. 

0. 148:  4  Dowl.  677>  ^^l  from  which  It  appears,  that  if  sevenl 

ik)  See  R.  H.,  8  W.  4,  r.  35,  VoL  1,  deltedanu  are  entitled  to  Judgment  of 

184,  and  cases  there  cited.     See  also  nmprt,  they  can  sign  but  one  judgment, 

OMfMT  ▼.  Niat,  3  B.  ft  Aid.  871;  1  Chit,  although  iSitf  have  appeased  severally  by 

Rep.  680,  S.  C  separate  attomics. 

(})  See  ante,  I8fift;  and  see  there  the  (9)  Ontf  v.  PwumII,  1  Oowl.  180.    If 

course  to  be  adopted  by  the  detaftdant.  the  deUvery  of  replicatioo,  ftc  be  a  ikaod 
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the  plea  conclades  to  the  coantiy,  if  the  phiintiff  be  niled  to  CHAKani. 
nply,  he  must,  it  seems,  actually  deliyer  the  timiliter  within 
tlie  time  limited  by  the  rule,  otherwise  the  defendant  may 
sign  a  tumproi  (r^.  Service  of  a  rule  to  reply,  or  to  plead  any 
subsequent  pleading,  is  a  sufficient  demand  of  a  rephcation  or 
such  other  subsequent  pleading,  and  therefore  a  separate  de- 
mand is  not  requisite  (s)  If  the  plea  be  a  nulUty  and  not 
merely  irrtgulary  it  seems  that  no  judgment  of  nonpros  could 
be  regularlj^  sij[ned  for  not  replying  to  it  (I).  As  to  nonproB" 
tina  tne  plaintiff  in  ejectment,  see  mUy  944. 

It  may  be  observed,  that  a  judgment  of  nonpros  may  be  May  be 
signed  to  any  part  of  the  suit  which  is  not  prosecuted.  Twaa^  *^StoraJ^ 
for  instance,  it  the  declaration  contain  two  counts  and  the  de-  suit. 
fBudant  plead  non  a$mmptU  to  the  first  count,  and  the  Statute 
of  limitations  to  the  second,  and  the  plaintifi^  reply  to  the  plea 
of  the  Statute  of  Limitations,  but  omit  adding  the  siwniiter  to 
the  plea  of  non  asnunptU^  defendant  ruling  the  plaintiff  to  re- 
ply, and  waitinff  four  days  after.it,  miffht  sigp  a  judgment  of 
nonpros  to  the  nrst  count.  But  in  such,  or  in  any  other  case 
where  the  plaintiff  has  so  replied,  &C.,  so  as  to  leave  part  only 
of  the  defence  answered,  the  defendimt  could  not  sign  judgment 
oi  nonpros  as  to  the  whole  action,  but  onl^  as  to  such  nart  of 
it  as  remains  not  prosecuted  by  the  plaintiff.  Where  tne  de- 
fendant pleaded  by  mistake  Um  general  issue  to  three  instead 
of  four  counts,  and  plaintiff  replied,  and  then  defendant 
amended  his  plea  by  extending  it  to  the  fourth  count,  and 
plantiff  not  having  replied  to  the  amended  plea,  although 
ruled  so  so  do,  defendant  signed  judgment  of  nonpros  to  tne 
whole  action — it  was  held  tnat  this  was  irr^;ular  (n).  And 
where  defendant  pleaded  payment  into  court  to  the  wnole  de- 
claration, and  other  pleas  to  all  except  the  sum  paid  in,  and 
the  plaintiff  replied  to  the  plea  of  payment  into  court  only, 
that  he  acceptea  the  sum  paid  in  and  was  satisfied,  it  was  held, 
that  the  defendant  could  not  sign  judgment  of  nonpros  for 
want  of  a  replication  to  the  other  pleas  {x).  But  where  the 
payment  into  court  is  pleaded  onlv  to  part,  the  plaintiff  must 
reply  to  the  other  pleas,  or  the  defendant  will  oe  entitled  to 
judgment  of  nonvros  on  the  unanswered  pleas  (jr).  As  to  a 
nonpros  by  one  or  several  defendants,  see  cmUy  1280. 

For  not  entering  the  IssneJ^ — Formerly,  if  the  plaintiff  did  For  n<g«- 
not  bring  in  the  record  before  the  expiration  of  the  rule  to  [JJjJf  "** 
enter  the  issue,  the  defendant  might  have  signed  iudgment  of 
nonpros;  but  now  there  is  no  occasion  to  enter  the  issue,  and 
no  rule  for  that  purpose,  and,  consequently,  no  judgment  can 
be  signed  against  plaintiff  for  not  entering  it  (xr). 

on  the  Court.  JadgmcDt  may  be  stftned,       (x)  Oaatm  ▼.  SlAwn*.  9  C.  M.,  ft  R.  118; 
BocvltlMUmdtatf  delhrery.    {Arid  v.  Bm^    1  OalcL  7S:  3  Dowl.  784,  &  C,  anf,  1187. 


TWO,  8  Bing.  375.  onto,  1^79).  (jr)  T^tpham  ▼.  KUmore,  5  Dowl.  676. 

(r|  HotHs  V.  BuMngham,  3  D.  Jl  R.  1.  Even  where  the  plea  b  irregular  In  form. 

See  the  forms  of  judgment  for  not  reply-  lEmmott  x.  Sumden,  3  M.  &  W.  497;  6 

ing.  Chit.  Forms,  509.  Dowt  on»  8.  a) 

(«)  R.  H.,  9  W. 4,  r.  1,  «54, ante.  Vol.  1,  (s)  See  Ucdgiat  v.  DOty.  7  DowL  565, 

VJ,mie,  li79,  n.  (a).  mie,  VoL  1.  980.    Piatt,  B.,  in  Bakmr  ▼. 

it)  Ownrait  ▼.  Heifer,  1  DowL  98.    But  Jupp,  3  Dowl.  ft  L.  475,   said.    **  that 

see  GomW  v.  WMUhmd,  8  Scott.  340.  there  could  not  be  a  nof^rse  after  isnie 

(a)  Dmyl$tsr.  Cook,  4 B.&  C.  135.  jotaMd." 
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Pabt  v. 
111  tnot* 


In  other 


Judgment  of  Nonpros^ 

In  Error,"^ — ^As  to  when  the  defendant  in  error  may  Wk 
judgment  oi  nonpros  for  not  transcribing  the  record^  see  FoL 
1,  499.  As  to  when  the  defendant  in  error  may  sign  judgmrait 
of  nonpros  for  not  assigning  error,  &C.9  see  Vol.  I,  600. 

In  other  Cases.'Jl — On  a  rule  to  disoontinae  after  plea  pleaded, 
such  rule  contaming  an  undertaking  by  plaintiff  to  pay  the 
costs,  and  a  consent,  that,  if  they  are  not  paid  within  four  days 
after  taxation,  the  defendant  shall  be  at  liberty  to  rign  judg^ 
ment  of  nonpros;  in  such  case,  if  the  phdntiff^do  not  pay  the 
costs  witMn  that  time,  defendant  may  have  a  judgment  of 
nonpros  accordingly  (a).  Where  the  plaintiff's  proceedings  in 
a  second  action  are  stayed  until  he  have  paid  the  costs  of  a 
former  action,  the  Court  will  not  allow  the  defendant  to  non- 
pros the  second  action  for  non-payment  of  those  costs  (b), 
W  here  the  tenant  in  a  writ  of  right,  not  being  able  to  discover 
who  the  demandant  was,  obtained  a  judge's  order,  directing  the 
attorney  to  deliver  to  the  tenant's  attorney  the  true  name  and 
addrMB  of  his  client,the  Court  refused  to  allow  the  tenant  to  sign 
judgment  of  nonpros  for  disobedience  of  this  order.  It  seems 
that  the  proper  course  in  such  a  case  would  be,  to  make  the 
judge's  oraer  a  rule  of  court,  and  then  move  for  an  attachment 
against  the  attorney  (e).  The  Court  will  not  make  an  order 
for  a  judgment  of  nonpros  for  not  deliyering  particulars,  see 
ante,  1255. 


How  sigMdL  How  signed,"] — Maie  an  incipitur  on  a  rcU  of  the  day  of  the 
declaration  (pr^if  no  deelarationy  then  of  the  douf  judgment  is  to 
he  signed)^  and  also  on  a  judgment  paver.  Take  them  to  the 
proper  derk  in  the  Master's  Office^  ana  tne  Master  will  sign  the 
judgment.  Get  him  to  tax  the  costs,  and  he  will  mark  the  same 
upon  the  judgment  paper.  After  judgment  signed  and  costs 
taxedy  you  may  proceed  to  sue  out  execution.  Also,  in  error, 
judgment  of  nonpros  is  signed  as  above  directed.  As  to  signing 
it  in  the  case  of  several  defendants^  see  ante^  1280. 


In  what 
Mt  aside 


In  what  Cases  set  aside.'] — ^If  the  judgment  be  regular,  it  is  dis- 
cretionary with  the  Court  or  a  jud^  to  set  it  aside,  and  they  will 
in  most  cases  do  so  upon  an  affidavit  of  merits,  or  that  the  plain- 
tiff had  at  the  commencing  of  the  action,  and  still  has,  a  good 
cause  of  action  in  that  suit  (d},  and  upon  payment  of  costs,  in 
order  to  let  in  a  trial  of  the  merits.  They  have  refused  to  set 
it  aside  in  an  action  by  a  common  informer  {e).  Where  a  re- 
gular judgment  is  set  aside  on  payment  of  costs,  this  means 
the  costs  of  the  judgment  and  of  resisting  the  application  to  set 
it  aside  (j^. 

If  the  judgment  be  irregular,  it  may  in  all  cases  set  it  aside 
with  costs,  provided  the  application  be  made  in  due  time ;  and 
if  an  action  or  other  proceedings  be  had  upon  such  a  judgment, 


(a)  E.  H.,  a  W.  4,  r.  106.    See  poat,       (d)  Oarimo§  ▼.  tbtma,  9  Dowl.  134. 
ISK.  U)  Bmnett  ▼.  SmUk,  1  Bun,  401. 

(6)  Dm  SMton  v.  BUguns,  5  B.St  Aid.       (/)  Chrttth  ▼.  Thmpmm,  1  DovL,  N. 

4SS.  S..008. 

(r)  DHuud^r  ▼•  Htishm,  9  Soott»  S77« 
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one  role  is  all  that  is  requisite  in  order  to  set  aside  such  pro-  cwir,  «tii. 
oeedings,  as  well  as  the  judgment  (^}. 

Com  and&ecutum,  4fc.]— The  defendant  is  entitled  to  costs  c<MUand 
in  all  cases  (A),  even  in  an  action  by  a  common  informer  (t^,  22^***** 
excepting  upon  a  nanproi  for  not  transcribing^  in  error  {ij. 
We  have  already  seen  (ante,  0^)9  when  the  defendant  in 
ejectment  is  entitled  to  the  costs  of  a  nonpros. 

For  these  costs  the  defendant  may  either  sue  out  execution 
by  ea,  m.  or  fieri  f<teias  {l)y  or  he  may  proceed  hy  debt  on  the 
judgment,  in  which  he  would  have  a  right  to  his  costs,  not- 
withstanding the  43  O.  3,  c.  46>  s.  4  (m).  Under  the  execution 
the  defendant  cannot  levy  more  than  the  sum  recovered  by 
the  judgment ;  consequently,  the  sheriff's  poundage  or  fees,  or 
other  expenses  of  the  execution,  cannot  be  levied  (n). 

Proceedings  after  i^.]— After  being  nonprossedy  the  plaintiff  JJgJ^jJ^ 
may  commence  a  new  action  agai^t  the  defendant,  for  the 
flame  cause ;  and  he  may.  as  in  other  cases,  obtiun  an  order  to 
hold  the  defendant  to  bail  (0). 

J^  Barlow  V.  K4V«.  4  T.  R.  S38.    Sm  v.  BM0,  S  B.  &  C  649;  S  M.  ft  R.  91, 

KMkmkkt  ir.  Jo^iyt,  1  ChlL  142.  S.  C) 

(*)  See  83  H.  8,  c.  15;  8  Ells,  c S;  IS  (I)  18 Etti. c.  A:  Law r.Worrua,  1  WOi. 

Cv.8,iL2.  C.2;  4  J.l,c4.    Dnvtov  v.  177. 

Jmim,  I  T.  R.  373.    The  platntiir  wm  (*i  Sott  ▼.  Rkhm4»,  7  East,  110.    Sm 

liable  ercn  before  the  3  &  4  W.  4, c  48,  Cbtt»«</  Pk^tielant  ▼.  HorrteM,  9  B.  ft 

nSl,  (onttf,  1074),  althoufh  he  Micd  m  C.^:  <m<e,  VoL  1,  499. 

cuctttor.    {Hawm  v.  Smnden,  3  Burr.  (/|  Jfurrav  ▼.  PTOmm,  1  WU«.  310.    See 

MSft:  Higg9   V.   fFarrf,  6   T.   R.  654).  the  fomi.  Chit.  Forrot,  000. 

But  he  we*  not  to  Uable  before  thet  (m)  Betmttt  v.  XmI*,  14  East,  343. 

■et  (Mct.  39),  end  R.  H.t  4  W.  4.  r.  15,  on  (n)   BoJIrer  ▼.   S^dtt,  7   Taunt  180  : 

a  hidgmcut  of  nanpro$  obtained  by  reaion  Anon,,  2  Chit.  Rep.  353. 

of  the  plaintiff's  having  omirted  to  coter  (o)  TWfon  v.  liaye*,  1  Stra.  439:  Nm- 

the  Issue  on  record  after  Joinder  in  de-  M  ▼.  Ri$kton,  11  Ad.  ft  £.  851.    See  1  ft 

nrairer  to  a  plea  in  mbatement,    {Miehlam  9  Vict  c  110,  s.  3. 
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CHAPTER  XVIII. 


DISOOirTIKUAKCB  AND  BULB  TO  DISOOMTINUB. 


Part  v. 
What,  Ac. 


It  is  unnecessary,  in  a  work  of  this  nature,  to  treat  particu- 
larly of  the  subject  of  discontinuance ;  it  is  sufiBcient  to  know 
that  it  never  can  be  the  subject  of  oh\ection pendente placito  (a), 
and  that,  after  verdict,  it  is  cured  by  the  Statute  of  Jeofails, 
32  H.  8,  c.  30  (b). 


Continuftn-        Continuances,'] — Formerly,  after  declaration,  and  before  is- 
oe*.  sue  joined,  the  proceedings  were  continued  by  imparlance; 

(see  antey  802 ;  Vol,  1,  209);  after  issue  joined  and  b^ore  ver- 
oict,  by  vicecomes  non  misit  breve;  after  demurrer,  and  before 
judgment,  by  curia  <idvisari  vult;  after  issue  joined  upon  md 
tiel  record,  by  curia  advisari  vulty  &c.;  after  verdict  ana  before 
judgment,  in  actions  tried  at  the  assizes,  and  in  cases  of  fecial 
verdicts,  by  curia  advisari  vult;  after  joinder  in  error  and  be- 
fore judgment,  also  by  curia  advisari  tuU  (d).  But  now,  by 
rule  of  wl  the  courts  of  H,  T,y  4  fF.  4,  r.  2,  "  no  entry  of  con- 
tinuances by  way  of  imparlance^  curia  advisari  vutty  vicecoma 
non  misit  breve^  or  otherwissy  shall  be  made  upon  any  record  or 
roll  whatever,  or  in  the  pleadings,  except  ihe  jurata  ponitur  in 
respectUy  which  is  to  be  retained.  Provided  that  such  regula- 
tion shdl  not  alter  or  afiPect  any  existing  rules  of  practice  as  to 
the  times  of  proceeding  in  the  cause  "  («).  It  has  been  doubted 
whether  this  rule  abolishes  imparlances  in  proceedings  hy  scire 
faciasy  when  not  a  continuation  of  the  suit  (/),  or  in  actions 
not  commenced  by  the  process  prescribed  by  the  Uniformity 
of  Process  Act  (y). 

Rule  to  discontinue,] — If  the  plaintiff  find  that  he  has  mis- 
conceived his  action,  or  that  for  some  defect  in  the  pleadings, 
or  other  reason,  he  will  not  be  able  to  maintain  it,  he  may  ob- 
tain a  rule  for  leave  to  discontinue.  This  indulj^nce,  however, 
is  granted  only  to  plaintiffs;  even  an  avowant  in  replevin  can- 
not have  it  {h).  The  obtaining  of  the  rule  is  deemed  a  step  in 
the  cause  (%)• 

This  rule  may  be  had  at  any  time,  as  of  course,  after  the 
commencement  of  the  action,  and  before  trial  or  writ  of  inquiry 


Ruletodii- 
contintM. 


Whenob- 
ulnad. 


(a)  Beedter  v.  SMrlay,  Cm.  Jac.  911. 

(6)  See  as  to  continuance*  of  procen, 
to  save  a  Sutute  of  Limltationt,  ante, 
1IS8.  See  Humbie  y.  fitentf,  6  T.  R. 
2&6:  FFy»m  v.  »f>tm.  1  WU«.  40:  Wdtardt 
y.  Bnum,  1  Doug.  lift. 

(<f)  See  CurhtiM  ▼.  Pmd^,  I  Salk.  179: 
WWu»  ▼.  Wood,  8  WUa.  S03.  See  Aw 
Moan  r.  Dolman,  7  T.  R.  618. 

(tf)  By  the  prior  rule  of  H.  T.,  9  W.  4, 
r.  106,  the  entiy  of  cootinuanoit 


Judgment  by  defhult,  and  befbre  ezeea- 
tion  of  writ  of  Inquiry,  waa  rmderaduii- 
neoessarr.  which  was  otbenrije  in  dia 
Queen's  Bendi  befoce  that  rule. 

(/)  Aw  PhOHpt  v.  Aw,  M.  1839:  B.  C* 
3  Jurist,  1076. 

(r)  Ante,  994. 

(A)  Lonif  V.  fiiieXrer^ge,  1  Str.  lit. 

(i)  Murray  y.  SOtwr,  1  Com.  a  638;  3 
DowL  &  L.  96,  3.  C 
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or  demnrrer  ar^ed  and  allowed ;  but  not  during  a  rule  with  a  chaf.  x^ni. 
stay  of  proceedings  (k).    The  Court  may  ^rant  it,  as  a  matter 


diet  (»)•  Nor  will  they  ever  grant  it  after  a  general  verdict  (o), 
unless  after  a  rule  for  a  new  trial  has  been  obtained  (p).  Nor 
will  they  grant  it  lifter  a  writ  of  inauiry  executed  and  re- 
turned (q)y  unless  with  the  defendant  s  consent.  The  Court 
have  allowed  the  plaintiff  to  discontinue  upon  payment  of 
costs  after  a  demurrer  argued  and  allowed,  wnere  there  was  a 
mistake  in  the  plaintiff's  pleading  (r);  but  now  the  Court,  in 
BQch  a  case,  frequently  gives  the  party  leave  to  amend  upon 
payment  of  costs  («).  It  will  not  be  allowed  after  a  peremptory 
rme  for  judgment  on  demurrer  (<). 

Before  argument  on  demurrer,  verdict,  or  execution  of  a  writ  Motkm  aid 
of  inquiry,  this  is  a  mere  side-bar  raie^  and  may  be  had  as  «"»*•'<»»• 
matter  of  course /ram  the  proper  clerk  at  the  Maker's  Office  (n). 
In  other  cases  it  is  obtained  upon  application  to  the  Courts  and  is 
but  a  rule  nisiy  which  you  must  afterwards  proceed  to  make  abso' 
lute  in  the  ordinary  way.  Formerly,  in  the  Common  Pleas,  if 
the  rule  to  discontinue  were  obtained  after  plea  pleaded,  the 
defendant's  attorney  or  agent  must  have  consented  to  a  rule  in 
the  treasury  chamber  in  term  time,  or  before  a  judge  in  vaca* 
tion,  or  else  there  must  have  been  a  rule  to  shew  cause :  but 
bv  rule  H.  71,  2  fV.  4,  r.  106,  of  all  the  courts,  "to  entitle  a 
plaintiff  to  discontinue  after  a  plea  pleaded,  it  shall  not  be  ne- 
cessary to  obtain  the  defendant's  consent,  but  the  rule  shall 
contam  an  undertaking  (x)  on  the  part  of  the  plaintiff  to  pay 
the  costs,  and  a  consent,  that,  if  they  are  not  paid  within  .^mt 
days  after  taxation,  defendant  shall  be  at  liberty  to  sign  a  non- 
proj,"  iy). 

The  terms  upon  which  a  party  is  allowed  to  discontinue  are  in  gtoomi 
in  the  discretion  of  the  Court.  In  general,  the  payment  of  costs  SJJJJI^^J^ 
is  imposed  (z).  Where  the  defendant  is  a  justice  of  peace,  and     ^^ 
in  some  other  actions  against  public  officers  and  others,  if  the 
plaintiff  discontinue,   it  must   be  upon  payment  of  double 
costs  (a).  But,  as  we  have  seen,  ante,  826,  where  the  defendant 
pleads  puis  darrein  continuance,  the  plaintiff,  if  he  do  not  reply, 
may  have  a  rule  to  discontinue  without  payment  of  costs;  and 


Jk)  Murray  t.  Stfwr,  1  Com.  B.  638;  3    Wttken*,  Id.  S09t  Ptigh  w,Robtm»  1  T.  R* 
OowL  Jt  L.  96,  8.  C.  116}  1  Saund.  23.  ^     But  sm  Sanmrn 


(/>  Price  ▼.  Parker,  1  Salk.  17a  v.  JIAcdM,  8  Scott.  307-    In  that 

(m>  Domeher  t.  Lawmn,  Hardw.  SOO,  after  Judipsent  for  the  defandant  on  da- 

wl.  murrar  to  plainHlTt  pleadinga.  the  plaki- 

(f»>  Rm  v.  Oraif,  2  W.  BL  81  A.  tiff  took  out  a  rule  to  di*«ontlnue,  which 

{9}  Price  V.  Parker,  1  Salk.  178:  Young  the  Court  reftuad  toiatatlda,  laytaig  that 

T.  HUekene,  1  Dar.  A  M.  fiOO.  It  was  unneomary  to  do  so,  Meiog  that 

ip)  Ooedmomgk  ▼.  BnHgr  (or  BeeOee),  9  the  defendant  wat  not  ettoppad  flrom 

C,  M.,  St  R.  $40:  3  Dowl.  7ftl,  &  C    If  aTaitfaig  himadf  of  bis  judgment  on  tha 

the  rule  U  silent  at  to  the  cosu  of  the  demurrer. 

trkl,  the  platotiff,  by  ditconUnuing,  will  («)  S  Saund.  73.  n.  (1):  ofilt,  834. 

not  make  himself  liable  to   pay  them.  (r)  Turner  ▼.  Turner,  1  Salk.  17i»i 

(«/«<(^  ▼.  Uunimif,  4  H.  Jt  W.  50Si  BoH  of  (m)  See  the  forms,  Chit.  Forms,  008. 

Maeck'^field  v.  Bradley,  7  M.  &  W.  67»:  9  (x)  See  form  of  rule  and  undertaking, 

iMwl.  31S,  AC,  overruling  Sweeiing  ▼.  Chiu  Forms,  OOS. 

Balm,  9  B.  4b  C.  30B).  ^p)  See  FMt   ▼.  Hiret,  1  Dowl.  b  U 

^q)  Stepkene  t.  Ethertek,  Carth.  86}  1  910;  7  Soott,  N.  R..8U0,  &  C 

Show.  63,  S.  C  (s)  See  8  Elis.  o.  9,  s.  2,  Comb.  299. 

(r)  Hea  t.  Bumte,  2  Ler.  194i  Eut  t.  (a)  Sae5&  6  Vlckc  97. ■. 9« P^» Cb.31, 
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paht  t.  it  is  the  same  in  some  other  cases,  though  rarely  so  {b).  Where 
a  plaintiff  obtained  a  verdict  which  was  set  aside  and  a  new 
trial  granted,  and  the  plaintiff,  instead  of  proceeding  to  the 
new  trial,  discontinued  the  action,  it  was  held  that  he  was  not 
liable  to  the  costs  of  the  former  trial  (c).  If  the  defendant 
become  insolvent  after  the  commencement  of  the  action,  and 
the  plaintiff  take  no  further  steps  in  it  after  knowledge  of 
the  insolvency,  the  Court  will,  it  seems,  allow  him  to  discon- 
tinue without  payment  of  costs  {d).  Sometimes^  by  consent, 
the  rule  to  discontinue  is  drawn  up  without  costs. 
Taxation  of  As  soon  as  you  have  obtained  the  side-bar  rule,  or  rule  ab- 
co*<^  solute,  tiike  it  to  one  of  the  MatierSj  and  get  an  appoUUment  on 

it  to  tax  the  costs.  Serve  a  copy  of  the  nue  and  appointment  on 
the  defendant*s  aUomey  or  agent;  and  attend  at  the  time  op- 
pointed^  and  the  Master  will  tax  the  costs.  If,  after  iudgment 
for  the  plaintiff  on  demurrer,  to  one  of  several  pleas,  ne  oiscon- 
tinue  the  action,  and  the  defendant  does  not  insist  upon  hb  writ 
of  error,  the  costs  of  the  demurrer  and  the  costs  of  the  discon- 
tinuance may  be  ascertained  by  one  taxation,  and  an  aUocatur 
made  out  for  the  balance  (e).  If  the  defendant  insists  upon 
his  writ  of  error,  the  costs  oi  the  discontinuance  and  demurrer 
must  be  taxed  separately  (/).  Upon  the  question  as  to  what 
costs  will  be  fdlowed,  it  has  been  decided  that  the  defendant  is 
not  entitled,  under  any  circumstances,  to  the  costs  of  the  draft 
or  copies  of  the  briefe,  where  the  plaintiff  discontinues  without 
having  given  notice  of  trial  (g), 
Conaequenoe  Where  plaintiff  has  leave  to  discontinue  upon  payment  of 
ofMt  paying  costs,  they  should  be  paid  forthwith ;  for,  until  paia,  the  action 
is  not  discontinued  or  stayed,  and  the  plaintiff  may  be  com- 
pelled to  proceed  therein  as  usual  ( h).  And  where  the  plaintiff, 
instead  ot  paying  costs,  went  on  and  obtained  a  verdict,  Parke^ 
J.,  refusea  to  set  aside  the  verdict,  and  order  a  discontinuance 
to  be  entered  ft).  And  where  the  plaintiff  served  a  rule  to 
discontinue  witn  an  appointment  to  tax  costs,  and  on  the  fol- 
lowing day  the  defendant  obtained  a  rule  absolute  for  judg- 
ment, as  m  case  of  a  nonsuit — ^the  judgment  was  held  regu- 
lar {k).  But  if  the  rule  be  obtained  ttfier  plea  pleaded,  and 
contain,  as  it  should  do,  the  plaintiff's  consent,  that  if  they 
are  not  paid  within  four  days  after  taxation,  the  defendant 
shall  be  at  liberty  to  sign  ju/d^ent  of  nonpros  (/),  then  if  they 

repealing  proriilona  giving  double  cotti.  W.  739;  6  DowL  166,  S.  C. 

And  Me  at  to  actlooa  aninit  ofBoenof  (A)    Btetm    t.  J¥pp,   16  M.  41  W. 

exdie  and  ciutonu,  and  other  oliloers,  149:  AfoMf^r  ▼.  BMcfctotta,  3  It.  41  Sal. 

ante,  1117.    See  DevmtUh  v.  UtrHmn  2  153:  Whitman  v.  PTiOiMM,  S  T.  R.7QS^ 

Stra.  974:  ante,  1117.  See  WhUe  t.  Gamf&nt,  SB.  41  AM. SOS:  1 

(6)  SeeifuMf  ▼.  Ragg,  9  Dowl.  35,  where  D.  &  R.  556,  &  C    Before  the  atatnttsr 

defendant  had  been  guU^  of  fraudulent  rule  of  H.  T.,  4  W.  4.  a.  3,  VoL  I,  40^ 

eooduet.    ( Vomtgm  v.  Ckimtmr,  6  Scott,  when  the  Judgment  of  dlaoooUnaaBBoe  waa 

300).  entered,  it  related  back  to  theday  whea 

<e)  Gray  t.  Cb«,  9  DowL  990.  And  lee  the  original   rule   to  dlwootlmaa    wai 

Eari^U«*tB4ktd  ▼.  J»wdfcy,  7  M.  4b  W.  taken  out ;  and  it  wai  cooaMered  that 

570;  9   DowL  319,  S.  C*  POtUrmm  ▼.  fhxn  that  day  the  actioa   waa  diacoo- 

Pmvm,  9  DowL  738.  tinued:  tee  Brwmdt  ▼.  Pmevek,  1  B.  5t  O. 

{d)  See  Vwd  ▼.  fiaooir,  1  DowL,  N.  S.,  649;  3  D.  5t  R.  9,  S.  a 

763.  (i)  Bdgingtm  v.  Pnm^mm,  1  DowL 

{•)  Ma^or^fMaeda^fiad  v.  Qm,  13  M.  6c  159. 

W.  470;  9l>owLft  L.  418.  &  C  It  would  {k)  Baktr  ▼.  Jmm,  3  DowL  4r  L.  474| 

aeem,  tlut,  in  luch  a  caw,  the  plaintiff  ii  15  M.  4k  W.  149,  S.  C,  nom.  Jlaiiw  ▼. 

entitled  to  the  coati  of  the  demurrer.  Juf^t  tmb,,  oterruUng  Cbcper  ▼.  flagi 

(&  C>  UMv,  1  Hod^,  76. 

(/)  Mayor  9f  Mmeeta^fUU  ▼.  Gm,  nam.  (/)  See  fonn  of  entry  oo  rolU  Chit 

(g)  Doe  Poatkihwak»  v.  Nmh,  9  M.  4k  Fonns,  009: 
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be  not  so  paid,  the  defendant  may  sign  such  judgment  as  of  chap.  xTin. 
course  (m).    The  plaintiff  is  not,  it  seems,  liable  to  an  attach- 
ment  for  the  non-payment  of  these  costs  (m). 

When  the  plaintiff  has  obtained  a  rule  to  discontinue,  the  Compcning 
defendant  may  by  motion,  or  summons  and  order,  compel  the  ^^'dteon- 
plaintiff  to  enter  the  judgment  of  discontinuance,  and  carry  Unaaooei 
m  the  judgment  roll  (o),  out  if  the  plaintiff  had  leave  to  dis- 
continue upon  payment  of  costs,  tney  must  first  be  paid. 
A  judgment  of  oiscontinuance  is  in  its  nature  the  same  as  a 
judgment  of  nonsuit  (/>). 

When  Rule  di3charged.'y--lt  is  in  the  power  and  discretion  J^wo  rote  to 
of  the  Court  or  a  judge  to  discharge  the  side-bar  rule  todiscon-  diiS^ed.* 
tinue.  Where,  in  a  case  before  the  1^2  Vid,  c.  110,  a  plain- 
tiff, merely  because  he  did  not  like  the  bail  in  the  first  action, 
discontinued,  and  held  the  defendivnt  again  to  bail  in  the  secona 
action,  the  Court  considered  this  conduct  unwarrantable,  and 
discharged  the  rule,  thereby  leaving  the  first  bail  still  liable  on 
their  recognisance  (q). 

New  ActionJ] — After  a  discontinuance  (r),  the  plaintiff  may  Ntwactioo. 
commence  a  new  action  for  the  same  cause.  And  before  the 
1^2  Vict.  c.  110,  if  the  first  action  were  upon  common  non- 
baUable  process,  the  plaintiff  mi^^ht  have  held  the  defendant  to 
bail  for  the  same  cause  (if  bailable),  even  before  the  first 
action  was  discontinued  (s)y  provided  he  discontinued  before 
declaring,  otherwise  the  aefendant  might  have  pleaded  the 
pendency  of  the  prior  action  in  abatement.  But  it  the  defend  • 
ant  were  held  to  bail  in  the  first  action,  he  could  not  have  been 
held  to  bail  a  second  time  without  a  judge's  order  (f ). 

Error  afier.y^A  writ  of  error  may  be  brought  upon  a  judg-  Enor  afior. 
ment  for  the  plaintiff  on  demurrer,  to  one  of  several  pleas,  not- 
withstanding a  subsequent  discontinuance,  under  the  rule  of 
H.  T.,  2  IV.  4,  s.  106.  The  defendant,  if  he  chooses,  may,  for 
that  purpose,  have  a  judgment  of  discontinuance  entered  on  the 
wcord  (ii). 

(M)  Sm  R.  H.p  9  W.  4,  r.  106.  bam  kave  to  discontinue  upon  pftpnent 

M  SMMi  V.  Woodmm,  7  T.  R.  6.  And  of  ootta.    (MoUmg  t.  Budk^oftt,  3  M.  * 

mktg  r.  Fmm,  8  DowL  182:  Twmtt  ▼.  Set.  IfiSt  VFMlmort  ▼.  WUUmmt,  S  T.  R. 

our.  3  DowL  31.  765}  MS.,  T.  1814). 

(•)  SteUa^arof  Mmveit^iM  ▼.  Ow.  13  («)  BMop y. PowOt^dT.  R. 918:  Anon,, 

M.  k  W.  476:  Tidd'a  Prae.  Fonm,  S36L  1  DovL  SB;  Id.  57.  8td  qumn,  tlooe  tho 

{p)Maifor  of  Maeeig^figli  r.  Gm,  n^n,  Uoilbrmtty   of  Prooett   Act,   It   would 

p«  P$Uadt,  C.  B.  iNm  the  flnt  action  ought  to  be  dto- 

(t)  Bakkitr  t.  GmmmB,  4  Burr.  ifiOS.  continued. 

See  Otmtm  v.  2)«toVi  9  Str.  1816t  mm,  (f)  R.  H.,  8  W.  4,  r.  7:  Mt  ante,  ToL  1. 

Vol  1.644.  644. 

(r)  The  diftoontinuanceta  not  complete  («)  Mtt^or  ^ MaeelmM  ▼.  Gw.  13  M. 

ntil  theeotti  «ro  taxed,  if  the  pkblUT  ft  W.  47U|  8  Dowl.  ft  L.  418,  &  C 
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CHAPTER  XIX. 


CASSBTUB  BRBTB. 


P^*^^  ^'  When  the  defendant  pleads  a  sufficient  plea  in  abatement, 
What  and  and  the  plaintiff  cannot  deny  it^  or  demur,  he  may  eitiier 
whm  entered,  obtain  leave  to  amend  his  declaration,  if  that  will  answer  his 
purpose  (a),  and  which  will  be  granted  upon  payment  of 
costs  (5),  or  he  may  at  once  enter  on  the  roll  a  judgment  that 
the  writ  be  quashed,  in  order  that  he  may  be  enabled  to  com- 
mence a  new  action.  If  he  adopt  the  latter  mode,  let  him  gel 
a  roll  of  the  day  the  declaration  is  delivered^  and  enter  the  de- 
claration and  plea  on  it^  as  in  ordinary  cases,  and  lastly  the  cas- 
setur (c).  Docket  it  with  one  of  the  Masters,  as  in  ordinary 
eases,  and  yet  it  marked  by  him;  after  which,  file  it  in  the  trea- 
sury of  the  court.  In  the  Common  Pleas,  inisiead  of  doctetting 
the  roll  with  one  of  the  Masters,  S^c,  it  seems  that  you  have  to  tale 
the  roll  to  the  Mautef's,  and  docket  it  in  the  hook  kept  there  for 
the  purpose,  which  the  clerk  will  give  you.  Leave  of  the  Court  is 
not  necessary  in  order  to  make  this  entry;  nor  is  the  plaintiff 
obliged  to  pay  the  defendant's  costs  (d).  It  may  be  added, 
that  the  practice  fl;enerally  is,  not  to  si^  a  judgment  or  make 
any  entry  on  a  roll,  but  tne  prayer  of  judgment  that  the  writ 
be  quashed,  and  award  that  it  be  so,  are  copied  on  paper,  and 
delivered  to  the  defendant's  attorney  or  agents,  the  same  as  a 
pleading. 
As  to  quashing  a  writ  of  error,  see  ante,  Vol.  1,  483. 

[a]  It  will  not  if  the  writhe  wrong  alto,  ▼.  Pmnbn^,  1  DowL  0BS.    Fonnerly.  af- 

and  If  that  cannot  be  amended.  TheCourt  ter  entering  a  ouMfur  bnve,  the  platDtiff 

will  not  set  aside  the  plea,  or,  by  amend-  might  ddiver  another  dedaratkm  by  the 

ment,  enable  the  pluntiff  to  evade  the  bye  for  the  same  cause  of  action,  at  any 

efitet  of  It,  even  thou^  the  thne  fbr  time  within  the  tenn  in  which  the  wru 

bringing  a  new  action  may  have  expired,  was  returnable,  {MUkr  v.  jtmdnm,  5  T. 

(RoberUv.  Bate,  9  Ad.  8iE.Tf9U  R.  694} ;  but  if  that  time  had  eUpaed,  "he 

(6)  Mmtatr  v.  Hsfts,  3  M.  &  Sd.  4flO:  must  have  sued  out  new  procc—,  if  he 

and    sometimes  without :  see   WoB  v.  wislied  to  rfr«ommence  hia  acdoo.    The 

I^wn,  9  Bing.  411;  1  DowL714,S.C  practice  of  declaring  bythebye  is,  bow- 

(e)  See  the  form,  Chit  Forms.  eo&  ever,  now  abollshecl. 

(d)  Pr.  Reg.  6,  ante,  821.    AndseePmlf 
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CHAPTER  XX. 


PUTTINO  OFF  THB  TRIAL. 


In  tchfU  duet  J] — If  there  be  any  hcnd  Jide  and  unaToidable  chaf.  zx. 
reason  or  fact  properly  shewn,  on  affidavit,  why  it  is  unsafe  to  tawhat^^ 
proceed  to  trial,  and  wherever  it  appears  to  be  necessary  for 
the  purposes  of  justice,  the  Court  or  a  judge  will,  in  general, 
put  off  the  trial.  Thus,  they  will,  in  general,  do  so,  when  a  AbMoc*  of 
material  witness  for  either  party  is  absent;  and  they  will  put  it  n»«tajbi  wit- 
off,  either  to  another  day  of  the  same  sittings,  or  to  another  °*"'  ^ 
fitting  in  the  same  term,  or  to  another  term,  or  even  for  a 
longer  period,  under  particular  circumstances  (a) ;  to  another 
day  of  the  same  sittings  or  assizes,  at  the  instamce  of  either 
party ;  to  another  sittings,  term,  or  assizes,  at  the  instance  of 
the  defendant  only,  for  a  plaintiff  may  have  all  the  effect  of 
such  an  application  by  withdrawing  hb  record  (6).  They  have 
put  off  a  trial  until  a  commission  should  go  to  examine  a  ma- 
terial witness  abroad  who  refused  to  attend,  and  until  the  de- 
position should  be  certified  (c^.  They  have  refused  it,  how- 
ever, in  another  case,  where  it  did  not  appear  that  there  was 
any  likelihood  of  the  witness's  return  {d) ;  and  the  same  where 
the  witness  did  not  go  abroad  until  aner  notice  of  trial  was 
given,  and  he  might  consequently  have  been  served  with  a 
mbjHena  in  sufficient  time  (e).  In  an  action  for  libel,  where  a 
justification  was  pleaded,  the  Court,  on  the  application  of  the 
defendant,  put  off  the  trial,  to  enable  him  to  procure  the  at- 
tendance of  witnesses  from  abroad  (the  nature  of  the  evidence 
being  particularly  pointed  out  in  the  affidavit),  but  imposed  the 
terms  of  his  admitting  upon  the  trial  the  publication  of  the 
alleged  libel  (/).  Even  where  the  Court  had  twice  before  put 
off  Uie  trial,  on  account  of  the  absence  of  a  material  witness  on 
a  whaline  voyase,  and  the  defendant  applied  a  third  time  to 
put  off  the  trial,  on  account  of  the  witness  being  still  absent, 
the  Court  granted  the  application,  upon  the  terms  of  the  de- 
fendant's bringing  the  mouev  into  court,  or  giving  security  for 
it  to  the  satisfaction  of  the  Master  {g).  So,  where  the  copy  of 
a  judicial  document  in  the  West  Indies  was  stated  to  be  mate- 
rial and  necessary  evidence  for  the  defendant,  the  Court  put  off 
the  trial  to  ffive  time  to  procure  it,  and  refused  to  go  into  the 
question  of  its  admissibility  (A).  The  Court  will  also,  it  seems, 
in  ffen^ral  refuse  it,  if  the  party  applying  have  conducted  him- 
self unfairly,  or  have  been  the  cause  of  any  improper  delay  (t). 

(«)  See  8tratfbf4  ▼.  MmnhmO,  Baract,  (d)  Ru  ▼.  UKon,  1  W.  BL  515.    Sm 

440:  Oritrmn  v.  AMi»  1  Hodg.  7&  l^ard  ▼.  Codk9, 1  W.  Bl.  430. 

{b)  MS.,  H.  UBS,  eor.  Mtm,  C  J.t  (•)  BMrm*  ▼.  CAwre*.  Baroes,  44>.  And 

fftbu  V.  BMHto,  1  Stark.  74:  Vo§ttm  t.  MePafim  t.  JIom,  4  CM  P.S71. 

Btm. 4 C.  &  P.S71:  Mmiitn  ^,»rmehaH,  5  (/)  Brmim  v.  Mwm^,  4  D.  dt  R.  890. 

CAP.  514.    But  somednMS  th«  Court  And  tM  M*Cma«ff  v.  Thirp$,  1  Chit.  Rep. 

wlU  grant  it  ootbtplahitiir'iapplioatkMi.  685. 


Set  IW^Mud  T.  Oair«wi,   1  C..  M..  *       </r)  MS..  E.  1880. 

R.  7U0'  CuftU  T.  fiaJIwr.  9  C.  ft  P.  185:       {h)  Maekeruit  ▼.  Hmdton,  1  D.  &  R. 


T.  Btrdi,  9  Camp.  96.  IBSL 

iet'Rm  V.  WUHmmu,   I  W.   Bl.   519,  lO  Sinmden  y,  PUmmn,  1  R  ft  P.  33: 

cilad.  S«e  fbrhr  ▼.  Newnhmm,  Doug.  419,  Tatflar  t.  OUkm,  1  Chit.  Rep.  730:  Wmis 

490:  Mmi^r.  FdbHgat,  Cowp.  171.  And  v.  Birmdnghim, 9  Chit  Rep.  5;  1  M.*  R. 

m  OtUamd  ▼.  Vmifim,  1  a  &  P.  910.  Ill  (a),  &  C 
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Past  t.     They  have  also  refused  it,  upon  the  application  of  the  plaintiff, 

in  a  penal  action  (j);  and,  m  another  case,  where  the  efidence 

of  the  absent  witness  was  intended  to  sostiun  a  defence  not  ap- 
proved of  by  the  Court  {k). 
othtr  There  are  also  other  grounds  upon  which  the  Court  willpul 

ground!.  ^ff  ^  trial,  besides  that  above  mentioned  of  the  absence  of  a  ma- 
terial witness.  Where  tlie  defendant's  attorney  was  so  ill  thai 
he  could  not  attend,  the  Court,  upon  application,  put  off  the 
trial  (/).  And  the  same  where  a  ]Miper  was  published  imm^i- 
ately  before  the  assizes,  with  an  intent  to  influence  the  jury  (»)• 
And  the  same,  where  intelligence  had  been  received  of  the  death 
of  the  plaintiff  abroad^  until  the  CouH  or  a  judge  should  direct 
it  to  be  had,  the  plaintiff 's  attorney  admitting  tnat  some  doubts 
existed  as  to  whether  his  client  was  alive  or  not  (n).  As  to 
putting  off  the  trial  of  issues  in  fact,  until  the  determination  of 
issues  m  law,  where  there  are  both  to  be  determined,  see  ante, 
831.  But  the  Court  cannot,  without  the  consent  of  the  par- 
ties, postpone  the  trial  of  issues  in  fact,  until  the  decision  of  a 
court  of  error  is  obtained  upon  a  iudgment  pronounced  upon 
issues  in  law,  on  the  same  record  (o).  The  Court  have  re- 
fused to  put  off  a  trial  until  a  suit  concerning  the  same  matter 
in  the  Ecclesiastical  Court  should  be  determined  (p).  So,  they 
have  refused  to  put  off  the  trial  of  a  cause  brouent  by  tJie  as- 
signees of  a  bankrupt,  because  a  petition  is  pending  against  the 
fiat  (9).  And  they  will  not  postpone  the  trial  of  a  cause,  on 
the  ground  that  the  defendant  has  filed  a  bill  in  eauity  against 
the  plaintiff,  and  is  advised  that  an  injunction  will  be  granted, 
as  soon  as  the  matter  can  be  heard,  according  to  the  practice  of 
the  court  of  equity  (r).  The  Court  have  rerased  to  put  off  the 
trial,  where  the  ground  of  the  application  was,  that  an  indict- 
ment for  perjury,  founded  on  the  plaintiff's  affidavit  of  debt, 
was  pending  {s\  They  have  refused  it,  also,  where  Uie  ap^- 
cation  was  maoe  merelv  because  counsel  was  not  prepared  (f)« 
Also,  where  the  defendant  was  arrested  as  he  was  coming  to 
court  to  attend  his  cause,  the  judge  at  NiH  Print  refused  to 
put  off  the  trial  on  that  account,  unless  upon  payment  of 
costs  (u). 
PMMit  onife.  The  uourt  of  Common  Pleas,  upon  terms,  at  the  instance  of 
the  plaintiff,  postponed  the  trial  ot  a  patent  cause  for  a  definite 
period,  to  await  the  result  of  a  motion  pending  in  the  Queen's 
Bench  on  a  scire  facias,  to  repeal  the  patent,  in  which  the  de- 
fendant was  the  moving  party  (x),  But,  in  another  case  in  the 
same  court,  the  Court  would  not,  upon  motion  of  the  defend- 
ants, order  the  trial  of  a  similar  action  to  be  postponed  till  after 
the  proceedings  on  a  scire  facias  to  repeal  the  patent  bad  been 
determined  in  the  Court  of  Queen's  Bench  (y), 

itsm  oat  of        And,  lastly,  the  Court  or  a  judge  at  Nisi  Prius  will  put  off 
Chanoary. 

(i)  TIdd.  771,11.  348. 

(*)  R/Mtuen  ▼.  SmUh,  1  B.  ^  P.  454.  ip)  Jbtm^  9  Sftlk.  649 :  fhHiftMB  t. 

At  a  plm  tn  abatemenu  Wmit  ▼.  Bk^  Pyvdar.  Id.64& 

NrfiVtem.  S  Chit.  Rap.  b»  {q)  Arnrn^  8  Chit  Rep.  411. 

(/)  Haiflmf'  T.  Orawf,  Sayar,  63:  WVHt  <r)  Vmrndtnt^m  t.  WiO^m,  8  DowL 

▼.  Fanner.  3  Y.  ^  J.  381.  98»t  6  M.  »  W.  4ft7»  &  C 

(m)  Bbm  ▼.  Grov,  1  Burr. 519;  9Kaii.  («)  JMmmm  t.  Wm4k,  3  DovL  550;  1 

976:.  5.  C.t  Rmm  ▼.  JoUfi,  4  T.  R.  985:  Har.  ft  W.  219,  S,C. 

OMttr  T.  Mtreti,  7  Moore.  87;  9  B.  4b  B.  («i  CoUbnok  t.  DM»»  S  Burr.  ISia 

279,  SJC.  (If)  aakmtn  t.  VndmMt,  1  Caiim.99a 

m)  Chttur  ▼.  BUgW99, 1  M.»  0.«55j  9  (#)  SmUk  v.  Vptm,  6  Scott,  N.  fl.  80l| 

Dowl.67*«.a  I  Dmrl.  4k  L.  889,  S.  C. 

(0)  B«eiamm  ▼.  Knif^,  7  Scott.  346:  (y)  Ifimfa  ▼.  P>t»m,  1  Dowl.  Jt  I*  M9t 

Oartfew  v.Giwjraf  Owwafwy  Ownpanr,  Id.  7  Soott,  N.  R.,  898.  &  C. 
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the  trUI  of  an  Lwue  out  of  Chanoery,  for  the  same  reasons  and    chap.  xx. 
under  the  same  circumstances  as  in  ordinary  actions  {z), 


^  7^  Application  for^  ^c] — The  application  must  be  made  tiw  appttca- 
either  to  the  Court  or  a  judge  at  chamDers,  or,  if  the  sittinpfs  or  **«»*»• 
assizes  have  commence^  to  the  judge  at  Nin  Priut,  It  should 
he  made  promptly  after  the  cause  for  it  is  known  (a).  And,  it  When  and  to 
would  seem,  it  should  be  made  at  least  two  days  before  the  day  ''**°°*  "'***•' 
of  trial  (b)f  if  the  necessity  for  it  was  at  that  time  known  to 
the  apphcant.  Or,  if  the  grounds  of  the  application  have  oc- 
curred or  become  known  to  him  so  recently  that  he  can- 
not make  it  in  the  above  time,  he  may  apply  to  the  judge  at 
Nisi  Prius  just  before  or  even  after  tne  cause  has  been  ^dled 
on  (c),  but  not  after  the  junr  are  sworn  (^d).  In  the  Common 
Pleas,  it  is  a  general  rule  of  practice  that  no  motion  to  put  off 
a  trial  will  be  entertained  at  Nisi  Prius,  where  it  might  have 
been  made  in  banc  in  term  time  (e).  In  that  Court,  also,  it  is 
a  rule  that  the  Court  or  judge  will  never  put  off  the  trial  of  a 
cause  upon  the  consent  of  the  parties  or  counsel  at  Nisi  Prius, 
but  the  plaintiff  must  either  proceed  to  try  or  withdraw  his  re- 
cord (/).  A  judge  sitting  at  Nisi  Prius  at  Westminster,  can- 
not make  an  order  respecting  a  cause  to  be  tried  in  London  (^). 
It  seems  that  the  sheriff  has  no  power  to  postpone  a  cause  to 
be  tried  before  him,  but  the  application  must  be  made  to  a 
judge  (A). 

It  the  application  be  made  at  Nisi  Prius,  notice  of  the  intended  Notiot  to  op. 
application,  and  a  copy  of  the  ajfldavit  on  which  it  is  founded,  P^**  P"^* 
should  be  first  given  to  the  platntiff^s  attorney  (t) ;  which  may 
have  the  effect  of  preventing  his  incurring  the  expense  of  bring- 
ing up  his  witnesses  p')»  ^^ ^e  do  not  intend  to  oppose  the  ap- 
phcation ;  or,  if  he  do  oppose  it,  it  affords  him  an  opportunity 
of  shewing  cause  against  it  in  the  first  instance,  which,  in  prac- 
tice, is  always  done.  In  other  cases,  it  is  usual,  and  seems  to 
be  necessary  in  the  Common  Pleas,  to  five  previous  notice  of 
the  intended  motion  (k).  The  notice  should,  in  eeneral,  offer 
to  pay  the  costs  of  the  postponement,  otherwise  the  defendant 
win  also  be  ordered  to  pav  tne  costs  of  the  application  {I), 

The  application  must  oe  founded  on  an  affidavit  stating  the  TbeaffldaTit 
grounds  upon  which  it  is  made.  If  made  on  account  of  the  ^^' 
absence  ofa  material  witness,  and  it  is  not  known  where  he  is, 
the  affidavit,  in  ordinary  cases,  states  the  time  issue  was  joined, 
the  time  for  which  notice  of  trial  was  given,  the  absence  of  the 
witness,  that  he  is  a  material  and  necessary  one,  and  that  the 
party  cannot  safely  proceed  to  trial  without  him,  the  endea- 
vours which  have  been  made  to  find  him  (m),  and  the  time  at 
which  he  is  expected  to  return  (n).     But,  if  the  witness  be 

(«)  BtejAM  ▼.  LMPfoR,  4  Camp.  163.  <<)  Cm.  T.  Hardw.  1S8;  Tidd.  9th  ed., 

(«)  Dark  ▼.  DIek,  1  Prict,  P.  C.  38:    77«.    See  form  of  notice,  Chit.  Forms, 
iiMfi..3Tannt.91&  004  {  andof  afBdavlt,  Id. 


4\ 


See    Roberu  ▼.  Downet,  Banae,  (j)  If  no  notice  be  fiven.  or  if  not 

.-   Robtru  ^.  HVUbortmgh,   Id.  438:  given  until  expeoae  ha»  been  tacurred  by 

Awnie  T.   Church,   Id.   44S:   SaOm  v.  the  plaintiff,   the  defendant  will  have 

C»»Nb«Heyne.  Id.  444.  to  pay  that  expeme.    {AttorntthGeiwrml 

(c)  See  AnMev  ▼.  mrdt,  3  Camp.  338:  ▼.  HuU,  2  Dowl.  lUV 

ilmn.,3Taant.31fl.  (»)  Tidd,  9th  ed., 77«.        ^  ^,  ^    ^_ 

W  Puekham  v.  NAomofi,  3  DowL  108.  {I)  Ward  v.  Dmc**-,  0  Scott,  N.  R.,  4A{ 

(«)  See  1  Taunt  385;  TIdd.  9th  ed.,  779.  5  M .  &  G.  377.  *G           ^^ 

-    —  m)  jifton,,  LoBtt  0S3:  Dark  v.  Dkk, 

loe.  P.C.38. 

__        „  See  the  foim.  Chit  Pufins,  004 :  lee 

ia;M.,AILfie4VsTa.«i,41t.^       '  OiUy,  HmU,  IC.^K.SIL 


I/)  See 2 Taunt.921 :  Tidd,  9thed.,  779.  (m 
(jf)  Atkiiuon  ▼.  DIekHuon,  3  Camp.  41.  1  Prti 
(k)  Fidkftam  ▼.  Kmman,  3  Dowl.  105;       (n) 
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pamt  t.  abroad,  or  if,  from  the  nature  of  the  application,  it  maj  be 
sngpected  that  it  it  made  merely  for  the  purpose  of  delay,  the 
above  form  will  not,  in  general,  be  sufficient,  and  the  Court 
usually  re<|uire  that  the  affidavit  shall  state  the  cause  of  action, 
and  the  evidence  expected  from  the  witness,  in  order  that  they 
may  jud^  if  it  be  material,  and  that  it  also  state  circumstances 
from  which  they  may  infer  the  nrobability  of  the  witness's  re- 
turn within  a  reasonable  time  (o).  It  should  also,  if  possible, 
state  where  the  witness  is  (i?).  It  is,  in  general,  best,  that  it 
should  state,  if  possible,  wnen  he  is  expected  to  return  (^). 
It  is  not  necessary  to  state  the  name  of  the  witness  (r).  For* 
merly,  it  seems,  the  affidavit  must  have  been  ma<le  by  the 
party  himself  («);  but  the  affidavit  of  the  attorney  in  Uie 
cause  {t)y  and  even  the  affidavit  of  the  attorney's  clerk,  if  it 
state  tnat  he  is  particularly  acquainted  with  the  circumstances 
of  the  cause,  and  has  the  management  of  it  (ti),  has  since  been 
deemed  sufficient.  The  affidavit,  if  made  on  the  part  of  the  de- 
fendant, need  not  swear  to  a  good  defence  on  the  merits  {x). 

In  deciding  upon  an  application  of  this  kind,  the  Court  will 
not,  in  general,  enter  into  any  inquiry  as  to  the  admissibility 
of  the  evidence  required  {y), 
Tenns  iro-         In  thus  putting  off  the  trial,  the  Court  or  iudge  frequentiy 
P^'*^*  impose  terms  on  the  defendant,  such  as  the  admission  of  some 

matters  of  formal  proof  (2?),  or  the  like.  In  one  case,  they  made 
the  defendant  bring  money  into  court  (a),  but  this  is  not  usual. 

Cotts.  Co8t8^  ^c.l — ^When  the  trial  is  thus  put  off  it  is  usually  upon 

the  terms  of  paying  any  costs  the  opposite  party  may  have  been 
put  to  in  preparing  for  trial  (^).  When  the  motion  is  made  to 
the  Court,  or  at  NisiPriuSj  and  cause  b  shewn  in  the  first  in- 
stance, it  is  not  the  practice  to  give  the  costs  of  the  motion,  pro- 
vided the  notice  of  the  intended  motion  offers  to  pay  the  costs 
of  the  postponement  (c).  Where  the  plaintiff  sued  as  a  pauper, 
and  the  defendant  had  the  trial  put  off,  upon  undertajcing  to 
pay  the  costs  of  the  day.  the  Court  of  Common  Pleas  granted 
an  attachment  against  tne  defendant  for  the  non-payment  of 
these  costs  {d).  The  order  for  putting  off  the  trial,  when  made 
at  Ni$i  Priua^  ought  to  be  drawn  up  on  the  terms  of  the  party 
who  obtains  it,  undertaking  to  pay  the  costs  of  the  day,  other- 
wise there  might  be  some  doubt  whether  an  attachment  could 
be  granted  for  not  paying  them.  But,  at  all  events,  if  drawn 
up  generally  on  payment  of  costs,  such  payment  being  a  condi* 
tion  precedent,  it  they  be  not  paid,  you  may  proceed  to  trr  the 
cause.  The  party  gets  these  costs  taxed  upon  the  rule  or 
order,  in  the  usual  way. 

(•)  See  Rtf  T. lyjEoM. SBurt.  1513: 1 W.  (j)  AttomnfOmtni  ▼.  HWI,  S  DovL 

Bl.  510.  S.  C-  hard  ▼.  Gbolw,  Id.  436.  Ill:  Hm  ▼.  Pnmtr,  3  Id.  704. 

(p)  ^MIWN  y.Jmmingt,  Loflt,  187:  M-  (y)  See  Jtfadk«Mto ▼. fl«dm»,  1  D.ftB. 

trntwrn-Onmni  t.  FhitUpt,  M'Clel.  891.  159. 

te)  1  Chit  Bep.  790,  a.    See  AmM.,  i  (s)  Bnwn  ▼.  Jftnr^,  4  D.  4c  R.  8»: 

Chit  411.  ^Ifien.,  LoAt.  7S9i 

(r)  amMk  T.  XMmt,  S  D.  ft  R.  490:  («)  Awto' ▼•  Offlkev,  1  Chit 730^  SeeU. 

Brndchtgham  v.  BatOu,  4  D.  ft  R.  839*  n.  SB6»  n. 

But.  on  a  aeeood  applicetioo,  die  Court  (6)  See  WmOur  v.  I^mm.  1  Gale,  59: 


ml^t  he  moie  etnct }  and  my  migfat    MtormihOmemt  t.  HitU,  9  Demi  IIL 
Dotonly  require  to  luiow  who  be  is,  hot    The  oo«u  are  generally  the  tame  ai  if  the 


what  he  le  to  prove,  h€,    (Jmm,,  9  Chit  recotdbad  been  withdrawn. 

688,  n.)  (e)  nWd  v.  Dwdcar,  8  Soott,  N.  R.,  45} 

(•I  0»«irT.  Up0iN9«pn,Bamee.437.  5M.&O.377*«.C/Tidd,9thed.,508L 
ii)  DtAtHf  T.  Gmmktt,  Peake,  97.  (tf)  Rte$  t.  Brmm,  1  B.  1^  P.  30l    Sm 

(m)  SirfNMm  ▼.  MivorJ  H.  BL  837.  Mtomt^Ommml  ▼.  HMT,  9  DowL  IIL 
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CHAPTER  XXI. 


TRIAL  BT  PBOTISO. 


In  whai  Cases,  (Sjr.l — In  all  cases,  inoludine  cases  to  be  tried  cuap.  xxf. 
before  the  sherifip(a),  where  the  plaintiff^  after  issue  joined,  inwhatouet, 
does  not  proceed  to  trial,  where,  by  the  course  and  practice  of  ^* 
the  court,  he  ought  to  have  done  so  (and  as  to  which,  see/xwf, 
1303^,  the  defendant  may,  if  he  wish,  have  the  action  tried  by 
proviso :  that  is,  he  may  make  up  the  issue,  give  the  plaintiff 
notice  of  trial,  make  up  the  Nisi  Prius  recora,  carry  it  down  and 
enter  it,  and  proceed  to  the  trial  as  in  ordinary  cases,  as  if  he 
were  proceeding  as  plaintiff  (5) .  In  replevin,prohibition,  quare 
impeait  affainst  the  patron  (c),  and  error  in  &ct  {d)y  in  which 
cases,  botn  parties  being  actors,  the  defendant  mav  make  up 
the  iVtitPrttw  record,  and  thereupon  proceed  to  trial,  although 
no  laches  or  de&ult  be  imputable  to  tne  plainUff.    The  Court 
have  also  allowed  a  defenaant  to  carry  down  the  record  of  an 
issue,  directed  by  the  Court  of  Chancery,  to  trial  by  proviso, 
upon  its  being  suggested  to  them  that  the  plaintiff  wished  to 
delay  the  cause  (e),  and  judges  at  chambers  have  done  so,  on 
issues  directed  under  interpleader  orders.      Where,  upon  a 
special  jury  cause  being  called  on  for  trial,  there  was  not  a  full 
special  jury,  and  neither  party  prayed  a  tales,  it  was  held  that 
tne  defendant  could  not  afterwards  take  down  the  record  bv 
proviso  (/).    After  the  plaintiff  has  once  proceeded  to  trial, 
as  where  the  cause  was  made  a  remanet,  or  where  a  new  trial 
has  lieen  granted,  and  in  other  cases  noticed,  jmm^,  1300,  this  trial 
b^  proviso  is  the  only  mode  by  which  the  defendant  can  get 
nd  of  the  action;  and,  it  seems,  that  in  such  cases,  he  must  wait 
for  another  default  before  he  can  proceed. 
^  The  Court  have  no  right  to  interfere  with  defendants  in  or-  court  woi 
dinary  cases,  and  prevent  them  from  taking  down  a  cause  by  JSfeSSlelf 
proviso,  for  that  is  the  mode  by  which  it  has  been  determined,  right, 
that  a  plaintiff  shall  be  prevented  from  keeping  a  cause  hang- 
ing over  the  head  of  a  party  for  an  indefinite  time  {a). 

As  the  delay  and  expense  attending  the  trial  oy  proviso,  prooeeding 
however,  are  material  objections  to  this  mode  of  proceeding,  it  *^<"°  Miopt- 
is  seldom  adopted,  unless  in  cases  where  the  defendant  is  par- 
ticularly anxious  that  the  cause  should  be  finally  settled  by 
verdict,  and  in  some  other  cases  specified  in  the  next  Chapter : 

(a)  HnriMM  v.  SuMon,  1  Dowl.  h,  L.  BUmmMT,  1  Chit  Rep.  S96:  WoreuUrOtif 

471;  12  M.  4b  W.  307.  $•  CI   SetNlcMMA  CoMtA  Company  y.TrmlNavigatkm  Com- 

v.Jaekmtn,  I  Com.  B.^2.  P«V*  1  Mftnh.  21ft 

(6)  After  the  iante  had  bem  joined.if  (d)  2  Saund.  338  a. 

tbepkhitUr,  faicauan  to  LtradonorMld-  («)  Hun^age  ▼.  Bmpl0if,  4  T.  R.  787. 

dlewx,  make  defluilt  hi  trytag  it,  or,  in  And  aee  Dattett  ▼.  Otbome,  6  Moore, 

eountryoauact.  do  not  proceed  to  trial  at  473. 

the  next  aaaian,  the  deCmdant  may  after-  (/)  PkUttp$  r.  Danet»  9  B.  &  C.  789. 

wards  prooaad  to  trial  by  provlao.  (R.M.,  ig)  Whittaker  ^r,  MoMm,  6  DowliSBi  5 

4  A.c.)  Soott,  740t  4  Bing.  N.  C.  MS,  8,  C.  per 

(e)  ntr.  ▼.  Bmk9,  8  Salk.  6S8s  2  Ld.  TIndeU,  C.  J. 
Raym.  10e8«  8.  a     And  see  9mUh  w. 
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Pabt  t.    in  ordinary  cases,  the  defendant  usually  moves  for  judgment  as 
in  case  of  a  nonsuit,  in  preference  to  this  mode  of  proceeding. 


When  and         Proceedings  on.] — By  rule  of  all  the  courts  of  H.,  2  W.  4, 
****^«  r.  71,  "  no  teial  hy  proviso  shall  he  allowed  in  the  same  term  in 

which  the  default  of  the  plaintiff  has  heen  made,  and  no  rule 
for  a  trial  hy  proviso  shall  he  necessary  :*'  and  hy  H,  H*^ 
2  W,4f  r.  70,  **  no  entry  of  the  issue  shall  he  deemed  ne- 
cessary to  entitle  a  defendant  to  move  for  judgment  as  in 
case  of  a  nonsuit,  or  to  take  the  cause  down  to  trial  hy  pro- 
viso" m. 
Notice  of  The  defendant  must  give  the  plaintiff  the  same  notice  of 

^*^  trial  that  the  plaintiff  is  ohlic^ed  to  give  him  in  ordinary  cases. 

The  form  is,  "  take  notice  of  trial  by  proviso,"  &c.  (t)     It  is 
Term'tnotiee.  not  necessary  to  nve  a  term's  notice,  where  no  proceedings 
have  heen  had  in  tne  cause  for  four  terms,  as  in  the  case  where 
theplaintiff  takes  down  the  record  to  trial  {k). 
Jury  proocM.       Tne  jury  process  is  the  same  as  in  ordinary  cases ;  excepting 
that  in  the  aistringtUy  after  the  words  '*  many  defoults,"  or  in 
the  habeas  corpus  after  the  words  **  to  make  that  jury,"  you 
insert  thb  clause :  '^  Provided  always^  that  if  two  writs  AaU 
come  to  you  thereupofiy  then  you  execute  and  return  one  of  them 
only;  and  have  therCy*'  S^c.  (I) 
Costs  of  the       If  the  defendant  does  not  proceed  to  trial  hy  proviso,  after 
^y*  notice  ^ven  hy  him,  that  he  will  do  so,  or  does  not  counter- 

mand it  in  due  time,  he  is  liable  to  pay  the  plaintiff  lus 
costs  (m) ;  and  where  both  the  plaintiff  and  defendant  give  no- 
tice 01  trial,  and  do  not  go  to  trial,  both  are  entitled  to  costs  (n), 
unless  the  cause  was  made  a  remanet  by  consent  of  both  par- 
ties (o). 
Prooeedtawe        If  hoth  the  plaintiff  and  the  defendant  carry  down  records 
^T'^OTiet  **  *^®  ®*"^®  time,  the  trial  shall  be  by  the  plaintiff's  record, 
doinuhere^  if  ^^  enters  it  with  the  marshal,  otherwise  tne  defendant  may 
cord.  proceed  upon  hb  record  (d).    But,  although  the  plaintiff  have 

entered  his  record  with  the  marshal,  yeL  if  he  have  not  given 
a  sufficient  notice  of  trial,  his  entry  will  be  of  no  effect ;  the 
defendant,  in  that  case,  may  proceed  to  trial  upon  the  record 
he  has  taken  down,  and  if  the  plaintiff  do  not  appear  to  it.  he 
must  be  nonsuited  (^).  And  m  all  cases  where  tne  de^ndant 
proceeds  upon  his  record,  if  the  issue  happen  to  be  on  the 
plaintiff,  wno  is  therefore  to  h^in  first,  but  does  not  appear, 
the  defendant  must  not  enter  upon  his  proof  and  take  a  ver- 
dict ;  but  the  proper  coarse  is  to  call  the  plaintiff  and  nonsuit 
himVr).  If^  however,  instead  of  doing  so,  he  take  a  verdict, 
the  Court  will  not,  in  general  set  it  aside,  except  for  the  pur^ 
pose  of  allowing  a  nonsuit  to  be  entered  instead  of  it  («). 

(%)  See  the  fonner  pnotloe:  Dodtm  ▼  R.  696, 

TMor.  2  Str.  lOM:  King  v.  PIppet,  1  T.  _^  (n)  Selloo,  418:  Rmdinfr,  Qn^ftm,  Pr. 

R.  09ft.    In  the  Exchequer  it  wai  never  Reg.  306^ 

MoeeMrr  toenter  the  ivue,  (CMtmparth  v.  (o)  Bkm  ▼.  Wpmtt,  4  M.  ^  W.  4C7. 

M"^  f.^'  ^  '''  ^^i  end  it  k  now  ip)  R.  M..  4  A.  a,  «.  B,:  Wmimm  ▼. 

abolished  in  every  cue  hy  R.  H.,  4  W.  4.  Jomm,  Bamee,  fd. 

{Hcdgm  y,Dikif,  7  DowL  ftftft).  («)  Brown  v.  Ottkp,  1  a  ft  Aid.  IBX 

(I)  See  the  form.  Chit.  Forme,  60A.  (r)  Omyimm-   v.  Dmfi»,   1   WOe.  m: 

J.*^T!!f?*^  "'  CHdrnwTf,  8  B.  ft  Aid.  Hide*  v.  Yatmg*  Benies,  4581  «  Seuad. 

fi94:  1  ChiL  Rep.  317,  8.C.  336  bk 

('>,SeeChit^ormi.  60ft.  («)  Hod^mi  v.  AnCp-,  1  aft  C lift  t 

(m)  Tidd,  888:  King  v.  P^/ptit,  1  T.  D.ft  rTuI,  &C 
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CHAPTER  XXII. 


COSTS  FOR  NOT  PROCBXDIRO  TO  TRIAL. 


In  what  Casei.'] — If  the  plaintiff  in  an  action,  or  the  plaintiff  chat.xxiu 
on  a  writ  of  error  coram  noou^  on  an  issue  in  fact  (a),  give  no-  inwh«toia« 
tice  of  trial,  and  neither  countermand  his  notice  (6),  nor  proceed  IM*7  of 
to  trial  in  pursuance  of  it,  the  defendant  will  be  entitled  to  ^'*"^' 
such  costs  as  he  nuiy  have  incurred  by  reason  of  plaintiff  not 
having  done  so  (c) ;  even  although  he  liaye  prevented  the  plain- 
tiff from  entering  hb  cause  for  trial,  by  entering  a  nerecipiatur 
with  the  marshal  (d) ;  or,  though  demurrers  to  some  of  the 
defendant's  pleas  are  pending  (e) ;  or,  though  the  plaintiff  is 

Srevented  from  trying  his  cause  by  an  irregularity  which  the 
efendant  refuses  to  waive  (/).  But,  if  the  plaintiff  be  ready 
to  try  at  the  sittings  or  assizes,  according  to  his  notice,  and  the 
cause  be  made  a  remanet  by  consent  (a)  or  otherwise,  he  will 
not  be  liable  to  these  costs,  even  thougn  he  do  not  re-enter  his 
cause  for  the  next  sittings  or  assizes.  In  like  manner,  the 
plaintiff  is  entitled  to  costs  if  the  defendant  do  not  proceed 
to  a  trial  by  proviso  after  giving  notice  to  that  effect  (A) ; 
and  if  both  parties  give  notice  of  trial,  and  neither  of  them 
countermand  their  notice,  or  proceed  to  trial  in  pursuance 
of  it,  each  of  them  is  entitled  to  costs  from  the  other  (t). 
Also,  if  the  plaintiff  do  not  proceed  to  execute  his  writ  of  in- 

auiry  in  pursuance  of  his  notice,  or  countermand  it  in  time, 
le  defendant  will  be  entitled  to  his  costs,  in  the  same  manner 
as  for  not  proceeding  to  trial  (i).  The  plaintiff  b  not  excused 
from  these  costs  by  an  offer  to  refer  the  cause  made  after  the 
commission  day  (/).  Even  a  pauper  may  be  liable  to  these 
costs,  though  not  dispaupered  (m). 

If  the  party  be  ready  to  try  aocordinff  to  notice,  but  the  Ddayoftiw 
cause  be  made  a  remanet^  he  will  not  be  liable  to  pay  costs,  ^^^ 
because  the  delay  is  not  the  delay  of  the  party,  but  the  delay 
of  the  Court ;  and  where  the  plaintiff  was  prepared  to  try  at 
one  sittings,  but,  from  the  press  of  business,  the  cause  did  not 
come  on,  and  those  sittings  lasted  till  the  second  sittings  com- 
menced, but  the  plaintiff  was  obliged  to  withdraw  his  record 

(«)  GrtrtBt  V.  Chapmtan,  15  Law  J.,  N.  (/)  Cook  ▼.  Smiih,  1  Dowl.,  N.  S.,  SGI. 

8^ 41, 0. a  Aadiee  DmuUt  ▼.  DomtU,  S  tg)  Bhw  v.  ITjwtt,  4  M.  A  W.  407;  7 

SmumLsm.  DowL  88.  S.  C. 

ib)  Wkkbek  T.  Hwmphnpo,  9  Str.  849.  |A>  WUkiiuoH  ▼.  POOI0,  9  Sir.  7J7. 

(e)  R.  Mm  1654,  s.  18,  Q.  B.t  «.  18,  C.  P.  fO  Pr.  Res.  405:  tM  Clarke  v.  Simptan, 

AndMe  R.  M.,  4  A.  c. :  14  O.  9, 0. 17.  t.  5:  4  Taunc  501 . 

iL  V.  Mm^or  if  Qrmt  Yarmouth,  5  B.  ft  (*)  Antt,  885;  Shm^/brd  ▼.  Howtoun,  1 

Aid.  581.  Str.  317:  Sutton  v.  Brpam,  S  Str.  788. 

W  Pr.  Reg.  406.  (/)  Katom  r.Skmektorough,  2  Dowl.  624, 

Jf)  muon  ▼.  Qriglth»,  1  DowL,  N.  S.,  Bxch. 

70.  (m)  Set  R.  H.,  2  W.  4,  r.  10,  ante,  1124. 

you  n.  T 


1206  Costs  for  not  proeeeUng  to  Trial. 

Part  ▼.  on  account  of  its  not  having  been  re-sealed,  it  was  held,  that 
he  was  not  liable  to  the  costs  of  the  first  sittings  (n). 
J^g^JJjg^  By  R.  M.  1654,  9. 18,  the  defendant  is  entiUed  to  costs  if 
the  plaintiff  do  not  proceed  to  trial  in  pursaance  of  his  notice, 
unless  the  plaintiff  have  countermanded  his  notice,  or,  *^  shew 
cause  to  be  allowed  in  the  court  in  excuse  of  such  costs."  And 
the  Court  of  Common  Pleas  refused  a  rule  for  such  costs,  where 
the  plaintiff  was  prevented  from  goinff  to  trial  by  an  accident 
which  happened  to  a  material  witness  (o)«  As  the  rule,  how- 
ever, in  the  Queen's  Bench,  is  absolute  in  tbe  first  instance,  the 
only  way  of  bringing  the  matter  of  excuse  under  the  consider* 
ation  of  that  court,  is  by  moving  to  discharge  the  rule.  (See 
poat,Pt.6,Ch.l). 

Wbnand  JVhen  and  how  obtained^  Sfc,"] — There  is  not  any  limited 

towobcained,  time  within  which  the  motion  for  these  costs  must  be  made^ 

and  in  general  it  may  be  made  at  any  time  whilst  the  cause  is 

in  existence,  and  before  execution  executed,  and  perhape  afUr- 

wards  (j>),    A  term's  notice  is  not  necessary  before  mafcing  th» 

application,  though  no  proceedings  have  been  had  for  four  tmns^ 

tnat  notice  being  only  requisite  where  the  object  is  to  spsed  the 

cause  (a). 

After  rule  fiv     By  the  R.  IT.,  2  W,  4,  r.  69,  **  no  motion  for  judgment  as  in 

•J^^^JJ^H*    case  of  a  nonsuit  shall  be  allowed  after  a  motion  for  costs  §or 

oonsttit  *     not  proceeding  to  trial  for  the  same  defiralt,  bat  soch  oostsmcy 

be  moved  for  separately,  i,  e.  without  moving  at  all  for  ju^ 

ment  as  in  case  of  a  nonsuit,  or  after  such  motion  is  disposed 

of;  or  the  Court,  on  discharging  a  rule  for  judgment  as  in 

case  of  a  nonsuit,  may  order  the  pluntiff  to  pay  the  costs  of 

not  proceeding  to  trial,  but  the  payment  of  such  costs  shall  not 

be  made  a  condition  of  discharging  the  role."    Thercfoj^,  if 

the  defendant  intends  to  move  for  judgment  as  in  case  of  a 

nonsuit,  he  ought  not  to  move  for  costs  of  the  dav  until  th» 

On  diidum  former  motion  is  disp<Med  <^.    The  Court,  on  discharging  the 

of  such  rule.   ]^ie  fo].  judgment  as  in  case  of  a  nonsuit,  on  a  ptremptoiy 

undertakmg,  wUl,  in  general,  grsnt  the  costs  of  not  prooee^ng 

to  trial  as  -^ixt  of  the  rule,  without  requirine  a  sepaimte  mk 

for  that  purpose  (r):  provided  it  i^pcar  by  the  affidaTiti 

that  costs  have  been  incurred  (#) ;  or,  they  will  gmnt  *^  the 

costs  of  the  day,  if  any,"  whether  such  costs  appear  to  haw 

been  incurred  or  not,  provided  the  affidavits  w>  not  thew, 

Ob  mtUngit  that  no  such  costs  could  have  been  incurred  (<)•     If  the  rale 

"'"^'u^        for  judffment  as  in  case  of  a  nonsuit  be  made  absolute,  the 

costs  of  the  day  will  not  be  granted  as  part  of  the  role,  fior 

these  costs  form  part  of  the  costs  of  the  nonsuit.    In  a  ease 

were  the  rule  was  made  absolute  in  the  bail  court,  TawiUoii^  J., 

(n)  W^$n  r.  Wmthm^,  3  DowL  MS;       <r)  T%tr^  ▼.  OMn,  1  Dewl*  SVt 

T,  8  C.  s  J. 


•ee  per  PMmm,  J.  t  Bntt  r.  S«mw,  1  ntker  t.  hmrrt  8  C.s  J.473:  Hedtetf  t. 

Dowl.  a  L.  140.    And  aee  Om*  ▼.  SliiiA,  tbtmi^  1  Tyr.aSS.  See  AMf.  ISBSw 

I  DowL,  N.  S.,  881.  <«)  A^r  v.  Stary^  4  Doiii.  8M. 

(o)  CM*  V.  Jfii^ltff.  Beroee,  133.    And  (t)  I>ie  ▼.  Owen,  1  M.  1^  W.  SSf.    And 

■eeMM&Nivv.ilfMi.,  STauDceS.  aee  I^mmII  ▼.  J«Net,  It  M.  »  W.  MS;  1 

\p\  BtdU  V.  iMdoek,  8  Dowl.9<7.  DowL  it  L.  41At  ,b  Law  J..  N.  8.,  9, 

(9)  Frmteh  v.  Bmttmp  8  C.  ft  J.  894:  Exch.,  S.  a 
•eeonff,  138» 
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laid,  that  those  costs  must  be  made  the  subject  of  a  separate  chap.  xxti. 
motion  («),  

In  the  Queen's  Bench  and  Excheauer,  the  motion  for  these  ^^^ 
costs  and  proceedings  on  it  are  as  follows : — Let  the  defendants  Exch.!and 
attorney  make  an  affidavit^  statinp  when  the  action  woe  commenced^  proeeedinfs 
issue  joined,  and  notice  of  trial  aweny  and  that  the  plaintiff  did  not  ^^ 
proceed  to  trial  or  countermana  the  notice  (x).  It  need  not  shew 
that  costs  have  been  expressly  incurred  by  the  defendant  (y), 
A  notice  of  this  motion  ts  usualfy  given  {z)y  and  the  Master  wiU 
allow  for  it  in  costs;  if  given,  tne  affidavit  should  state  the  ser^ 
vice,  Qive  this  affidavit,  with  a  motion-paper,  to  counsel,  '*  to 
move  fir  costs  fornot  proceeding  to  trial  in  pursuance  of  notice,'* 
and  the  Queen's  Bench  wiU  thereupon  grant  a  rule  absolute  in 
the  first  instance  (a). — In  the  Exchequer,  the  rule  is  not  a  rule 
absolute  in  the  first  instance,  nor  a  rule  nisi  in  the  common 
form;  bat  it  is  a  rule,  which,  if  cause  is  not  shewn  in  four 
days,  makes  itself  absolute  without  any  motion  for  that  pur- 
pose (b).  Draw  tq>  the  rule  with  one  of  the  Masters  (c);  and 
get  an  appointment  on  it  from  him.  Serve  a  copy  of  the  ri^  and 
anointment  on  the  plaintiff's  attorn^,  and  afterwards  attend 
before  one  of  the  Masters,  and  have  the  costs  taxed  {d).  In  the  How  in  c.  P. 
Common  JPleas,  the  course  of  proceedings  is  thus : — One  of  the 
Masters  wiU  obtain  this  rule  for  you  in  the  Treasury  Chamber, 
or  you  nu^  give  a  brief  to  a  serjeant  or  counsel,  and  the  Court  will 
thereupon  grant  a  rule  absolute  in  the  first  instance  {e)  without 
affidavit.  Draw  uf  the  rule  with  one  of  the  Masters,  and  get 
an  appointment  on  tt  from  him  ;  serve  a  copy  of  the  rule  and  atn 
pointment  on  the  plaintiff's  attorney,  and  afterwards  attend  be- 
fore the  Master,  and,  upon  producing  the  usual  affidavit,  he  will 
tax  the  costs. 

In  ordinary  cases,  the  rule  cannot  be  moved  with  a  stay  of  No^t  or 
proceedings,  nor  will  the  Court,  unless  under  peculiar  circum-  *^"****"°'^ 
stances,  mase  it  part  of  the  rule  that  the  payment  of  the  costs 
shall  be  a  condition  precedent  to  ulterior  proceedings  (/).    If  Rtmedy 
not  so  expressed  in  tne  rule,  the  plaintiff  may  proceed  without  "^'"•'^ 
paying  the  costs,  and  the  defendant's  only  remedy  for  them  is 
by  attachnbent  Q),  or  by  execution  under  the  1  ^f  2  Fict,  c,  110» 
s,lS(h),    Where  the  Master  has  made  his  a/ioca^ur  upon  a 
nile  tor  the  costs  of  the  day,  which  directed  the  costs  to  be 
paid,  '*  if  it  shall  appear  to  the  Master  that  the  costs  ought  to 
be  paid '*  a  subsequent  rule  for  these  costs  is  unnecessary, 
and  will  not  be  granted  (t). 


(•)  Jtkmmm  n,8mUS,  1  DowL  401  s  Mt  </)  Eagar  v.  CMUflf,  S  Dowl  IIS,  3  M. 

fMt.  laOS.  k  W,eO,  8,  C.t  0<M»  ▼.  Ooto,  7  Oow^ 

(X)  See  the  fonn,  Chit  Fonm,  0n&  3S6:  FrUlm  ▼.  Bra^,  9  DowU  380:  Mme 

^Wi  r^wettw,  Jmmm,  IS  M.  U  W.  100;  1  ▼.  CMnnotk,  8  Dowh  TaS:  Shandtd^  r. 

DomlttL.415,a.a  GUbard,  8  DowL  89S.      See  UtnzeO  v. 

(s)  A  stay  of  proceedliift  cumot  be  Hoekimg,  9  Jur.  181,  B.  C. 

had,  although  two  day*'  iiotioe  of  the  tg)  See|M«(,  Pt.  8. 

BotioD  be  gtmkt  mgmr  t.  CuthUt,  3  M.  (A)  PPUmni  t.  CmlU,  8  Bbif .  874t  Doe 

a  w^lSQ.  Bmuu  %.  Roe,  2  Dowl.  flTS.    As  to  the 

<e)  See  JUgrtig  ▼.  Stony,  2  DowL,  N.  proeeedkigbv  attaehoMnt,  see  pm,  PUS; 

&)3aBb  and  as  to  tne  proceeding  by  eiMcutkm 

^  ib)  Habhum  ▼.  Robbmn,  3  DowL  I77.  on  the  rule,  seejwie,  Pt  6.  Ch.  1.  And  see 

Sf  Hflbif  V.  Olwwuihaw.  11  Price,  512:  WHg^  r.  BMrrmvAt,  2  DowL  ^  L.  94; 

^^~  V.  Skudibm%9u%  DowL  824.  13  Law  J.,  N.  S.,  248L  Q.  B..  &  C;  HodfBR 


(O  See  the  formT  C^hH.  Pomis,  806L  ▼.  AifrersM,  4  W.ftO  333. 

W\  9m  Ulefciwiwi  r.  Mkodt,  I  D.  *  R. 


, _(0  Hodam  w,  PuUmmm,  and  Wright  ▼. 

(4  Busses  ▼.  H«.  6  Jur.  808. 
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CHAPTER  XXIII. 


judomeut  as  in  case  of  jl  nonsuit. 


In  what  Caie$,  Sfc,  1298. 
In  what  time  Motion  for  ihould 
be  nuide,  1303. 


The  Motion^  RuU,  See.,  1304. 
Drfault  qfler  peremptory   Uk' 
dertakingt  1310. 


Part  t. 


Id  what 


14  0eo.S>  c. 
17. «.  1. 


In  what  Cases f  ^cT— Before  the  statute  14  0. 2,  c.  17* «.  1,  if  a 
plaintiff  made  default  in  taking  his  cause  down  to  trial,  the 
only  course  open  to  defendant,  was  to  take  the  cause  down 
himself  to  trial,  as  noticed,  ante,  1293.  But  now.  hy  that  act, 
**  where  any  issue  is  joined  in  any  action  or  suit  at  law,  in  any  of 
her  Majesty's  Courts  of  Record  at  Westminster,  the  Court  of 
Common  Pleas  for  the  county  palatine  of  Lancaster, or  the  Court 
of  Pleas  for  the  county  palatine  of  Durham,  and  the  plaintiff, 
in  any  such  action  or  suit,  hath  n^lected,  or  shall  neglect  to 
hring  such  issue  on  to  he  tried,  according  to  the  course  and 
practice  of  the  said  courts  respectively,  it  shall  and  may  he 
lawful  for  the  judge  or  judges  of  the  said  courts  respectively, 
at  any  time  after  such  neglect,  upon  motion  made  in  open 
oourt,  (due  notice  having  heen  given  thereof),  to  give  the  uke 
judgment  for  the  defendant  or  defendants,  in  every  such  actioa 
or  suit,  as  in  cases  of  nonsuit,  unless  the  said  judge  or  Judges 
shall,  upon  just  cause  and  reasonable  terms,  allow  any  nirther 
time  or  times  for  the  trial  of  such  issue;  and  if  the  plaintiff 
shall  neglect  to  tiy  such  issue  within  the  time  or  times  so  al- 
lowed him,  then  and  in  every  such  case  the  said  judge  or  judges 
shall  proceed  to  give  such  judgment  as  aforesaid." 
This  statute  extends  to  an  ejectment  (a),  and  to  qui  torn  ac« 
JJJJ3J2I?  **"*"  tions  {b)f  and  to  actions  by  executors  or  aaminbtrators  {e)^  and 
to  cases  where  deianlt  is  made  in  not  proceeding  to  trial  before 
the  sheriff  (cf);  and.  it  would  seem  m>m  one  case,  to  feigned 
issues,  under  the  tithe  commutation  act  («).  But  it  does  not 
extend  to  replevin  (/);  nor,  it  should  seem,  to  prohibition, 
mtare  impedtt  (^),  or  error  in  fact ;  for  in  all  these  cases,  the 
defendant  may  himself  take  down  the  record  without  «  pro- 


In  what  ac- 


(a)  Doe  Bergv  r.  Doeliwr,  6  Dowl.  479. 
See  Do0  WUHam*  ▼.  Smith,  9  DowL  1011, 
«ftf».  Ml. 

(6)  Skme  v.  FVwty.  1  East,  5M:  Waimn 
▼.JodrtpN,!  W1U.3S5. 

(r)  Hmemrd  v.  Ratbom,  WUIet,  SlAt 
Bcrnet.  11.10.  8.  C:  HeHmrt  t.  Keol,  4  D. 
&  R.  854:  iro00Qf  v.  Shpmr,  9  Dowl.  806: 
Pidtup  T.  Wharten^  9  Dowl.  388. 

id)  B«Kbt§  V.  GrmvUte,  $  DowL  S38: 
Waitt  V.  MMiiMifiM,  Id.  608:  MmOMf^  ▼. 


BoMlr.  S Id.  905:  iMmlf.l99a. 

(e)  Samkf  v.  Mtufor  ^c,  ^ 
19  M. a  W.  068;  1  Dowl.  41  L.  641. a.C 
But  tee  Wkk  ▼.  Cuttom,  1  DowL  *  L. 
297»tomtm. 

(jn  Jomm  ▼.  OtiMSMMn.  3  T.  R.  SSl: 
Skoriridg9  v.  Hmtm,  6  UL  400:  IteMM 
▼.  Smith,  I  W.  BL  9& 

(g)  Wwndowe  ▼.  BMnp  ^  Omikk,  U 
Moore,  SW;  3  Blnf.  404,  &  C. 
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Tiso  (h).    Not  does  it  extend  to  any  case  where  the  plaintiff  craf.  miii. 

could  not  he  nonsuited  if  he  had  proceeded  to  trial  (t).    Nor  to 

causes  which  have  ahated  hy  the  death  of  one  or  more  of  the 
plaintiffs  or  otherwise  {h).  It  extends  to  cases  where  money 
IB  paid  into  court  in  respect  of  part  of  the  causes  of  action,  and 
taken  out  in  satisfaction  (/) ;  hut  not  so  where  it  is  paid  into 
court  to  the  whole  action,  and  it  is  so  taken  out.  One  of  seve- 
ral defendants  may  have  this  judgment  (m),  and  the  rule  in 
such  a  c^se  must  he  for  a  nonsuit  generally,  and  not  merely 
confined  to  the  defendant  applying  for  it(n).  And  if  one  of 
two  defendants  in  an  action  of  assumvsity  suffer  judgment  hy 
default,  the  other  may  have  this  juagment,  for  the  plaintiff 
may  he  nonsuited  at  the  trial  (o);  hut,  it  would  seem,  this 
would  he  otherwise  if  the  action  were  ex  delicto  (p).  Where 
there  are  several  issues  in  law  and  in  fact,  and  the  defendant 
has  judgment  on  the  issues  in  law,  if  the  plaintiff  do  not  pro- 
ceed on  the  issues  in  fact,  the  defendant  snail  have  this  judg- 
ment ;  for  the  plaintiff  in  such  a  case  might  have  heen  non- 
suited, had  he  proceeded  to  trial  (7).  fiut,  pending  a  de- 
murrer, the  defendant  cannot  ohtain  such  judgment  for  not 
proceeding  to  trial  on  the  issues  in  &ct  (r).  Nor  is  the  defend- 
ant entitled  to  such  judgment,  where  the  plaintiff  has  served  a 
rule  to  discontinue,  and  the  costs  are  taxed  hut  not  paid  («). 

Issue  must  he  joined  hefore  it  can  he  said  that  the  plaintiff  Wh«n  issue 
ifl  in  default  withm  the  meaning  of  the  ahove  statute.    Until  J?J,*^****°" 
the  Hmiliter  is  added,  issue  is  not  joined  {t).    And  it  has  heen  joined. 
held  that  a  similiter  intitled  in  a  wrong  court  is  insufficient  for 
this  purpose  (u).    It  is  not,  however,  necessary  that  the  issue 
should  have  heen  actually  made  up  and  delivered ;  it  is  enough 
if  the  similiter  has  heen  aelivered  (x).    Issue  must  he  joined  as 
to  all  the  defendants  who  hnve  pleaded  {y) ;  and  the  similiter 
must  not  he  omitted  in  any  one  of  the  issues  {e)i  and  the  cause 
must  he  completely  at  issue,  and  it  will  not  suffice  that  it  was 
80  at  &  prior  stage  of  the  cause  (a).    The  time  from  which  the 
plaintiff's  laches  is  to  commence  running,  does  not  hegin  until 
the  last  issue  is  loined  if  there  he  several  issues  ^6).    Where 
there  is  an  issue  in  fact  and  an  issue  in  law,  the  time  does  not 
begin  to  run  until  after  judgment  on  the  latter  (c). 

In  all  cases  within  the  statute,  if  the  plaintiff  once  comply  where  a  trial 

Ih)  Ante,  1293.  See  Cordon  ▼.  Smith.  8  Scott»  MO;  8  Bing.» 

(0  WeUer  ▼.  Clifton,  1  Burr.  358.    See  N.  C,  S7S>  8.  C    In  that  case  Issue  was 

ToU  1*398.  jobied  on  several  issues  to  fact,  and  there 

{k)  ChMccM  V.  Po«r«0, 6  B.  Ae  C.  253;  9  was  a  demurrer  to  one  of  the  pleas,  but 

D.  &  R.  243, 8,C  no  joinder  in  demurrer;  and  defendant 

(/)  I>De  Situtkif  ▼.  Totrgood,   2  Dowl.  afterwards  withdrew  the  plci^ 

404.  («)  Chopery,  Hollowaif,l  Hodgct,76* 

(m)  Jones  ▼.  GOssn,  5  B.  &  C.  768;  8  D.  it)  Smith  ▼.  Rigtv,  3  DowL  TO&i 

ft  IL 562,  &C.  (u)  Aay  v.  Goorf,  ADowl.  295, 

<M)  Id.;  and  see  Satep«r  t.  Hodge»,  10  {x\  Htath  v.  Bojatt,7  Oowl.  19. 

Law  J.,  N.  S.,  47n.  Exch.;  1  DowL,  N.  (y)  Orowther  v.  Duke,  7  Scott,   400: 

S.,   10,  8.  Ct  Downtmg  v.  Jermtnge,  6  Fowler  ▼.  Duke,  7  Scott,  344:  Jadcmm  v. 

Dowl.  303.  Utting,  2  DowL,  N.  S.,  543;  10  M.  A  W. 

(o)  Murphy  ▼.  Donim,  5  B.  Ic  C.  178;  7  640,  8.  C.  In  that  esse  the  defendant,  as  to 

D.  &  R.  61D,  &  C,  eupra.  whom  issue  had  not  been  Joined,  had,  shice 

ip)  Stuart  V.  Rogere,  7  DowL  185;  4  M.  the  commencement  of  the  action,  been 

Ac  W.  649*  &  C    And  see  Hmrrie  v.  But-  discharged  under  the  insohroitact. 

terleif,  Cowp.  483.  (t)  Wright  ▼.  OM/ie'cf,  8  DowL  899. 

<9)  PoJioH  T.   PophtuH,  10  East,  366:  (a)  Ridcarrie  ▼.  Middleton,  1  M.  ft  O. 

Mmrtiit  ▼.  Stone,  6  Jur.  372*  B.  C.  53. 

(r)  Butther  y.  JCiowion,  1  Bfarsh.364;  (6)  Orowther  r,  Duke,  aupra, 

Milton  V.  Oriffithe,  1  DowL,  N.  S.,  76».  (c)  See  Duberle^  v.  I*age,  2  T.R.  394. 


IdOe  fydgmmt  at  m  Com  of  a  NrnrnU: 

Past  v.     with  it^  bj  taking  down  the  isBae  for  trial  ilthovriihebeMft- 

—"—^  guitedy  and  the  nonsuit  be  afterwards  set  aside  (a),  or  hsf«  a 

verdicty  and  a  new  trial  be  afterwards  granted  (e\  the  Mai- 

ant  can  nerer  afterwards  have  judgment  as  in  ease  of  a  noaiuk 

for  any  subsequent  laches  upon  the  part  of  the  plsiatiff  iiiaft 

bringing  the  cause  to  trial;  but  if  he  wish  to  dispose  of  ths 

Where  delay  action,  he  must  take  it  down  for  trial  hypromso  (/).  So,  if  the 

g^J^|^iJ{[|jJ^  trial  of  the  cause  is  delayed  by  the  general  coone  of  buanci^  «r 

of  busineit,     by  press  of  business,  the  defendant  cannot  hare  this  judgnaL 

^*  Thus,  in  a  country  cause,  if  the  cause  be  made  a  remmtt{§% 

or  in  a  town  cause,  if  it  be  made  a  rmmamet  at  the  reqs«t«f 

the  defendant  (A),  the  defendant  shall  not  afterwards  hsTt tfcii 

judgment ;  and  this  whether  the  plaintiff  is  passiTe,  sad  Ukm 

no  step,  or  gives  a  fresh  notice  of  trial,  which  he  ahandoiw(ft> 

But  this  is  otherwise  in  a  town  cause,  where  the  cause  iiiaMi 

a  rwnanet  from  one  sitting  to  another  (i\  or  from  the  attiay 

after  one  term  to  the  sittmgs  after  another  (/);  for  then  is  t 

Seat  difference  between  causes  entered  for  trial  in  Londoa  or 
iddlesex.  and  at  the  assizes  in  other  counties ;  in  the  totam, 
the  record  b  not  re-entered,  nor  is  any  fresh  notiee  of  trisl 
given,  and  the  cause  comes  on  as  if  the  sittings  had  been  eoa- 
tinued  without  interruption;  and  the  plaintuP  must  keep  ^ 
record  and  jury  process  in  a  state  of  trial  until  the  cause  eomm 
on  in  its  turn.  So,  the  defendant  cannot  have  thb  judgmsdi* 
where,  in  a  special  jury  cause,  the  trial  goes  off  for  dcfcsHrf 
jurors,  and  neither  party  prays  a  taUt  (»).  And  whorea ipedri 
jury  cause  had  been  set  aown  for  trial,  and  stood  in  the  psper 
•o  long  as  three  years,  the  defendant  was  refused  this  judgnal 
he  not  havinff  made  any  application  to  have  a  day  MpoistH 
for  the  trial  (»).  So,  the  Court  refused  it,  whars  the  jo^ 
refused  to  try  a  wager  cause  (o)«  Giving  notice  that  a  essii 
will  be  taken  as  an  undefended  one  at  the  sittings  in  Loados, 
and  appearing  for  the  purpose  of  trying  the  cause  as  uadsfiaid' 
ed,  will  not  prevent  the  defendant  from  having  thb  judgment  {f)» 
Nor  will  the  plaintiff's  entering  the  cause  for  tnal,  and  sfiv- 
wards  withdrawing  the  record  (q). 
Where  the  The  defendant  b  not  entitled  to  thb  judgment^  where  he  « 
^Jj^j^i^  hbattorney  has  been  the  cause  of  the  delay  in  trying  the  ceai^ 
MMMite  ac.  or  has  consented  to  it  (r).  Where  he  took  out  a  summoH  ftr 
(o,  the  daiajr.  putting  off  a  trial  at  the  assizes,  so  late  before  the  commienoo- 
day  that  the  plaintiff  thought  he  might  be  inconyenieneed  in 
getting  ready  for  trial  if  the  order  was  refused,  and  thenCoR 
countermanded  it,  it  was  held  that  the  defendant  could  oe^oi 


(tf)  Klmr  T.  Ptfpttt*  1  T.  IL4<»t:  Atk-  (A)  MS.,  B.  ISSOt  smC.  UOLb. ^_ 

Ay  T.  Fiasmmk,  S  Dowl.  <JB7:  Dm  GUm  (0  GObtrt  ▼.  KMUmt,  t  DovL  tB 

V,  Wgnm,  1  Chit.  Rep.  Sin.  Bmvkif  ▼  Shirtm*  S  DovL  SB^      _ 

(tf)  PorztHut  ▼.  Moddoekt,  1  H.  B1. 101 :  (ft)  G«U  t.  Btmmm,  f  R  4  AM.}*-. 

BawU^  T.  Shirley,  6  DowL  903:  Brtttgh  ti)  UMreke  v.  PrUtaM.S  DM  t^ 

▼.  Sterey.  8  Her.  4  W.  laS:  Dm^  ▼.  Dv.  SM:  Mam  ▼.  Grtg,  S  B.  A  ClSf:  f  D>* 

1  Bl.  a  W.  ae,  vbece  the  titel  wm  before  R.  185.  5.  C.                                  ^ 

thesherin:  See  J<me»v.  PHtehari,  8 Tyr.  (m)  PhUUpt  ▼.  Bone*,  t  B.  ft  CTft 

ass.  where,  under  special  clrcumttanoet«  pott,  1918. 

the  rule  for  Judgroeatwaignmted.  in)  IhwiRv  t.  itmlv*  *  CUl.  RiM» 

(/)  SkcBro.  n.  (e);  ead  Cbrone  r.  Oot'  W  HmMm  y.  Ornmm,  18  Eatt,  Ki  * 

mini,  1  Soott,  875.  Camp.  408,  &  C 

(rt  Bnwn  v.  Rwdi.  I  Dowl.  371:  MmO'  (p)  JB^waeT.  flmiw.l  DowLOt 


{g)  Bnwn  T.  Rwdi,  I  Dowl.  371:  MmC'       (p)  Btmppr,  Oeeto.!  DowLOt 

bmm  T.  Lmic%,  3  T.  R.  1:  Dmnmh  t.       («)  Bwr^m  t.  ffen'iww,  1  b«,)a„,. 

BmH,  11  Mooic^  443t  9  Btaf .  49P,  S.  O.  (r)  Qnp  t.  Butm^mts  9  DovL  4tf- 


Li  wktu  Ctmt,  Sfc*  .1901 

that  acooanty  move  for  this  judgment  («).    Nor  can  he  more  cmav.  laan. 

for  it,  if  notice  of  trial  be  countermanded  at  the  request  of  the ^ 

defendant  (t).  Nor  can  he  rely  on  an  irregular  notice  of  trial, 
"which  he  has  refused  to  accept  (u).  Nor  can  he  have  it,  if  the 
record  was  withdrawn,  or  the  delay  in  trying  it  was  for  the 
purpoee  of  a  reference  or  the  likej,  and  the  defendimt  or  his  at- 
torney consented  to  it  (at).  Nor  can  he  have  it,  if  the  trial  did 
not  take  phice  by  reason  of  a  negotiation  between  the  phdntiff 
and  defendant  for  the  settlement  of  the  action  ^y).  So,  the 
defendant  may  waive  a  right  to  move  for  this  juagment,  by 
deferring  the  application  until  after  a  commission  to  examine 
witnesses  has  issued,  but  not  returned,  and  until  which  the 
trial  cannot  take  place  (z). 

Nor  will  they  grant  such  leave,  where  the  plaintifiP  was  pre-  Proeeediqgf 
rented  from  proceeding  by  injunction  (a).  Nor  where  the  de-  *°*4nity* 
fendant  had  taken  proceedings  in  Chancery,  which  rendered  a 
trial  useless  (b).  But  it  is  no  answer  to  the  motion,  that  the 
plaintiff  had  oeen  proceeding,  both  at  law  and  in  equity,  in  re- 
spect of  the  same  matter,  and  had  under  an  order  obtained  in 
equity,  at  the  instance  of  the  defendant,  been  put  to  his  elec- 
tion, and  had  elected  to  proceed  in  equitv  (e). 

The  defendant  cannot  have  this  judgment,  if  he  and  the  WhenaeUoa 
plaintiff,  though  in  the  absence  of  their  attomies,  enter  into  a  f^,^^ 
ioudjide  compromiBC  of  the  action  (d).    And  where  it  appeared  **''^" 
that  the  bill  on  which  the  action  was  brought  had  been  paid 
meanwhile  by  a  third  partv,  Bojfl^^  B.,  dischai^^  a  rule  for 
Bach  judgment  (e).    But  the  Court  refused  to  discharge  such 
a  rule  unconditionally,  on  the  ground  that  the  tenant  of  defend- 
ant (who  defended  as  landlord)  in  ejectment  had  delivered  pos- 
aeanon  to  the  lessor  of  the  plaintiff,  the  landlord  not  being 
privT  to  the  transaction  (/). 

If  the  plaintiff  become  bankrupt  (^),  or  discharged  under  an  Wbertp«rti« 
insolvent  act  after  issue,  and  the  cause  of  action  thereby  be-  ^^^^JUlf  ^c. 
comes  vested  in  his  assignees,  it  would  seem,  the  defendant 
cannot  have  this  jud^ent  (^),  unless  the  assignees  refuse  to 

Sroceed  with  the  action  (A),  though  he  may  take  the  cause 
own  to  trial  hy  proviso.  But  the  mere  insolvency  or  poverty 
of  the  plaintiff,  will  not  in  any  way  prevent  such  judgment; 
and  if  permanent,  will  liot  furnish  an  excuse  for  not  pro^edinff 
to  trial  (f).  Where,  after  issue  joined,  the  defendimt  appUed 
for  relief  to  the  Insolvent  Court,  and  filed  his  schedule,  in 


WmtkitM  T.  Gifoi.  4  Id.  14:  PmtrUge  r.  (c)  J«to«teN«  ▼.  Fi  tUnmn,  S  Scott,  N' 

SlaUr, 5  ld.mx  Ho»«a v.  JaeUm,  l±  3M:  R.,M4;  2  M.a  0.432:  9DowL3»5,S.  O 

OmrT  ▼.  SfcttMnMrfft,  9  Id.  381 1  Omvtm  {pom.  Joknttmt  r,  PHng)  t  Anitrtm  t. 

V.jB<rcA,llM.a  W.M4:  Panyv.Bflat.4  Th$iiU»  2  AmL  9SfL 

Jur.  1016:  Jtnkr^  ▼.  Todd,  7  Scott,  N.  (rf)  Vage  t.  Doughty*  4  Scott,  N.  R., 

S.,tnil  DoirLaL.Me,&C  fiSa.  SmP^vmt.MWwM.IDowL.N.S.. 

U)  RgmdtU  T.  BmUm,  i  Dowk  113.  33B:  JBMh  ▼.  KNm,  9  DomU  104:  Wtrtim 

(r)  JotAmm  ▼.  Charity,  2  DowL  W- Dot  v.  Gedgt,  8  DowL,  N.  S.,  937.    S«e  SmWk 

▼.  l0rd,  I<L  419.  T.  Jc«r,  S  DowL  410,  where  the  defendant 

(«)  Ckarkg  T.  OoUtmU,  5  Bing.  N.  C.  gmve  a  cognovit.    See  Vol.  1,  108. 

UO;  7  Dowl.  151,  S.  C.  (e)  Momk  ▼.  Btmham,  S  C.  ft  M.  430}  2 


<»)  HcMjey  ▼.  Bmnt,  4  M.  &  W.aSB:    Oowl.396.  &  C. 
OH^-iy  ▼.  PFMlt,  6  Moore,  4S8.    And  aee       (/)  Doe   t.  D^tr,  3   DowL  Q9&    See 


T.  Ai^am,  7  DomU  487*  POtt,  1312.      Ortmmdt  ▼.  Yomng.  1  Gale,  48. 
~(y)  At/brd  ▼.  miwm,  9  DowL  38S:  t^-       (f)  See  Crom  ▼.  Rabtrtmm,  7  M.  &  G. 
tary  T.  Bmihr,  2  Dowl.,  N.  S.,  309.  B.  C.      S40. 


8)  'aorditf  \.  Baniitt,  3  Dowl  a  U       (A)  T^^hr  t.  Mimimgut,  2  M.  ft  W. 

31  A. 


370. 

(«i)  jMw.,lCtilt.88S,B.  lO  See peiT,  1307* 

(«>)  Fmtrtfig9 r.Saltar, 6  DowL  6B. 


1S02  JudgmetU  as  in  dose  cfa  NcmuU: 

VAxtr.     which  the  pliuntiff 's  debt  was  admitted,  the  Court  diaehaiged 
^-•^——  the  rule  for  this  judgnient,  with  costs,  even  though  it  was  not 
sworn  that  the  plaintiff  was  not  aware  of  the  defendant's  in- 
solvency before  the  commencement  of  the  suit  (h).  As  to  when 
a  rule  will  be  dischai^g^ed  conditionally,  upon  the  ground  that 
the  plaintiff  or  defendant  is  in  insolvent  circumstances,  see/wsf, 
1307, 1308. 
Where  action     It  seems,  that  it  is  no  answer  to  a  motion  for  this  judgment^ 
JStwthJriu;  ^^^^  plaintiff's  attorney  had  acted  without  authority  in  bring- 
'  inff  the  action  (/);  but  in  one  such  case  the  Court  enlarged  the 
rule  for  judgment,  and  granted  a  rule  niii  for  payment  of  costs 
by  the  attorney  (w). 
Debt  recover-     Nor  b  it  any  answer  to  the  motion,  that  the  plaintiff  has, 
iMorMurt.    ^^"^^  ^^®  commencement  of  the  action,  discovered  that  the  debt 
is  recoverable  in  a  Court  of  Requests,  and  the  Court  will,  not- 
withstanding, require  of  the  plaintiff  a  peremptory  undertak- 
ing (n). 
Pending  rule      A  rule  to  discontinue  on  payment  of  costs,  is  no  stay  of  pio- 
JSiSSr"*"       ceedings :  therefore,  where  a  plaintiff  served  a  rule  to  discon- 
tinue, with  an  appointment  to  tax  costs,  and  on  the  following 
day  the  defendant  obtained  a  rule  for  judgment  as  in  case  of 
a  nonsuit;  it  was  held,  he  might  have  such  judgment  (o). 
After  fMh         Where  plaintiff  has  been  in  default  in  not  proceeding  to  trial, 
S*T«.  otS?^  the  defendant  will  not  be  deprived  of  his  right  to  move  for  thb 
•ufficknt       judgment,  by  the  plaintiff  giving  a  fresh  notice  of  trial  before 
notice,  ftc.      ^y^^  motion  IS  made  {p\    But  if  a  plaintiff  gives  notice  of  trial 
for  a  sitting  earlier  tnan  is  necessary  by  the  practice  of  the 
Court,  and  afterwards  extend  it  by  a  fresh  notice  for  a  later 
sitting,  but  which  is  still  within  due  time,  the  defendant  is  not 
entitled  to  move  for  this  judgment,  although  the  plaintiff  has 
not  proceeded  to  trial  under  his  first  notice,  nor  countermanded 
it  {q) ;  but  it  would  be  otherwise,  if  the  plaintiff,  instead  of 
extending  the  notice,  withdraws  the  recora,  and  gives  a  fresh 
notice  of  trial  subsequently  (>).    The  defendant  cannot  rely  in 
support  of  his  motion  for  this  judgment  on  an  insufficient  no- 
tice of  trial  which  he  has  refused  to  accept  («).    And  an  agree- 
ment to  take  no  notice  of  trial  is  not  equivalent  to  notice  so  as 
to  entitle  the  defendant  to  this  judgment  {t\    In  a  case  in  the 
Exchequer,  a  plaintiff  having  witndrawn  the  record  in  conse- 
auence  of  the  absence  of  a  witness,  on  a  subsequent  day  gave  a 
fresh  notice  of  trial ;  prior  to  the  day  of  trial  under  this  second 
notice  the  defendant  moved  for  judgment  as  in  case  of  a  non- 
suit, having  given  one  day's  notice  of  motion  only ;  the  plain- 
.  tiff  tried  the  case  as  undefended,  and  obtained  a  verdict :  it  was 
held,  that  the  verdict  was  an  answer  to  the  motion,  but  the 
Court,  on  discharging  the  rule,  set  aside  the  verdict  on  pay- 
ment of  the  costs  thereof  and  the  costs  of  the  rule,  the  plaintiff 
giving  a  peremptory  undertaking  (ti). 

(Xr)  Fmthtntimt  t.  Btmm0»  9  Dowl.,  Stmedlk  v.  CkrUHe,  S  Id.  I<8:  May  ▼.  Hira^ 

N.S.,a80.  tefitf,  ft  M.  4e  W.  493;  7I>owL867,&C 

(/)  Barter  T.  fFiDUiw,  A  Dowl.  aOS.  See       («)  ltaiv«r  t.  fiKf*.  ft  DowL  83&. 
VoL  1 ,  74. 7^  (r)  Jr«y  v.  HMtemT,  Mipra. 

(m)  MundaM  t.  Newman,  5  Dowl.  690.  W  Omrk  t.  CMtmid,  ft  Bfaif  .  N.  C.  110; 

(n)  NknottoH  v.  Jmduon,  I  Com.  B.  7  Dowl.  Iftl,  &  (X 
028.  (f)  DOMmwv.  QnoM^S  CaJ.  4SS. 

(0)  Baker  w.  Jmvp,  1ft  Law  J..  N.  S.,       («)  Joimw  v.MMM.ft  DowLGUOs  2  M.fr 

ISO.  Exch. :  3  Dowl.  ft  L.,  474.  S.  C.  W.  S7».  &  C.    See  Emiot  t.  CMMB,  3  M. 

ip)  Bai$tMdi9  V.  PurvU,  I  DowL  444:  4e  W.  60. 


Time  of  Mo^Um  for.  1303 

By  the  R.  0,y  H.y  2  W.  4,  #.  69,  **  no  motion  for  judgment  c«ap.  jctnr. 
as  in  case  of  a  nonsuit  shall  be  allowed  after  a  motion  for  costs  '^^^^1^^^ 
for  not  proceeding  to  trial  for  the  same  default'*  {x\    But  if,  fornorpio- 
after  a  motion  for  costs  for  not  proceeding  to  trial,  tne  plaintiff  SjJ'Sj^ 
suffers  another  term  or  assizes  (y)  to  elapse  without  giving  no-  beaa  mored 
tice  of  trial,  this  is  a  new  default,  and  the  defendant  may  move,  'o'* 
notwithstanding  the  rule  {»). 

It  was  observed  by  Parhe^  B.,  in  a  recent  case,  that  he  was  Not  fliToured 
not  disposed  to  give  any  facility  to  motions  for  this  judgment,  ^  g«oeraL 
which  were  very  often  more  mischievous  than  otherwise  (a). 

Time  of  MoHon  for."] — 'By  the  above  statute  of  14  6r.  2,  the  Time  or  mo- 
defendant  is  in  no  case  entitled  to  this  judgment,  unless  the  ^^^"^  '°'* 
plaintiff  has  neglected  to  bring  on  the  cause  to  trial  according  ^^J^!" 
to  the  course  ana  practice  of  the  Court.  He  is  in  no  case  obliged 
to  jB;ive  notice  of  trial  until  the  term  after  that  in  which  issue 
ispoined  (Jb) ;  and,  consequently,  in  town  causes,  where  issue  is 
joined  in,  or  in  the  vacation  before  (c),  any  term,  no  motion  for 
judgment  as  in  case  of  a  nonsuit  can  be  made  until  the  second 
term  next  after  issue  so  joined;  but  such  motion  may  then  be 
made.  Thus,  where  issue  is  joined  in,  or  in  the  vacation  before, 
Hilairy  Term,  the  motion  may  be  made  in  Trinity  Term  {d)* 
But  if  the  plaintiff  have,  in  fact,  given  a  sufficient  notice  of 
trial  ^reviousl^,  and  not  proceeded  to  trial  in  pursuance  of  it  («), 
then,  if  the  notice  were  given  for  a  trial  in  the  vacation,  the  de- 
fendant may  move  for  the  judgment  in  the  following  term  {fS\ 
or  if  the  notice  were  given  for  a  trial  in  term,  he  may  move  m 
the  term  after  {g) ;  and  this,  although  the  notice  was  given 
earlier  than  is  required  by  the  practice  of  the  Court  (A). 
"When  a  town  cause  has  been  made  a  remanet  from  the  sittings 
after  Easter  Term  to  the  sittings  after  Trinity  Term,  and  the 
plaintiff  has  then  made  default,  the  defendant  mav  move  for 
this  judgment  in  the  Michaelmas  Term  following  (t  j. 


(j)  See  Johnson  v.  Fretebwrn,  S  Scott,  t.  CA«Mfm,  6  Dowl.  M7{  Thotms  v.  Jomm, 

K.  R.»  431:2  M.  ft  G.43S,&C  7Id.719.  Q.B.    And  tee  the  rule  or  dine- 

(y)  H^   T.   Gardiner,  1   DowL  380:  tioos  of  the  Court  of  Exchequer  in  10  M. 

Ttdd,  N.  P.  465.    But  tee  Mooekw  ▼•  &  W.  77: 1  Dowl.,  N.&.  863,  pronounced 

CbrXre,  S  Dowl.  60.  by  that  Court  after  a  oonteence  wlih  the 

(8)  I^ke   V.  Edward*,  2  DowL  fi3  :  Common  Pleu  respecting  the  case  of  inj"- 

8mUh  V.  Pbte,  A  M.  &  W.  401;  7  Dowl.  gina  ▼.  SlanieVf  S  M. fr  G.336.  See  EiHmm 

799,  5.  C.t  Doe  Jttrdan  ▼.  TVmpMon,  1  v.  SMbMnjr.S  DowL,  N.  S.,  US;  ft  Scott, 

bowL  it  L.  104;  IS  Law  J.,  N.S.,  367.  N.  R.,  187.  &  C 

Q.  B.,  S.  C  Iff)  Wingrow  t.  Hodson,  2  Dowl.  379: 

(a)  Harle  ▼.  IFUwn,  3  DowL  660.  Munt  v.  Tremamondo,  4  T.  R.  557:  Gafet 

{b)  Hofl  V.  Audkman,  2  T.  R.  734.  And  r.  Terr^,  1   Dowl.  370,   5.  C:   Ha^  v. 

Me  R.  H.,  15  ft  16  C.  2,  r.  2t  R.  H.,  9U  Hotvea,   2    New  Ren.  327  :    Waiter  v. 

A  21  C.  2.   g««r9  whether,  although  tpe-  BuekU,  2  Chit.  Rep.  244:  Hohh  v.  FteoC, 

cial  jury  cauies  are  not  tried  at  the  lit-  1  Chit.  Ren.  672. 

tings  after  Easter  Term,  the  plaintiff  in  if)  Shepherd  t.  Tairkr,  MS.,  H.  T. 

suoi  a  cause  is  bound,  nevertheless,  to  1834,  C.  P.:  Howett  r,  Powkttjl  Moa  dc 

Sivenoticeof  trial  for  such  sittings:  (Dm  Scott,  355;  8  Bing.  272;   1  Dowl.  263, 

onfan  ▼.  Tempkton.  1  Dowl.  ft  £.  194).  S.  C :  Af«v  t.  Husband,  5  M.  ft  W.  493;  7 

Ic)  Oou/fh  ▼.  White,  2  M.  ft  W.  3K3:  DowL  867.  &  C,  nom.  Nty  ▼.  Huaband. 

Veale  t.  Curtie,  2  M.  ft  W.  76;  5  DowL  {§)  Smith  ▼.  TempHnore,  5  Dowl.  406: 

S94,  S.  C:    W^mtt  t.  HoweB,  5   DowL  Immcv.  Goodman,  2DowL34;  1  C.  ft  M. 

S85,    It  makes  no  difftrence if  the  issue  494,  S.C:  MarehaU  v.  Footer,  2  C.  ft  M. 

be  Joined  as  of  the  preceding  term  (Dug-  213;  2  DowL  213,  S.  C:  Preedn  v.  Mae' 

Sn  ▼.  Wilbrahtm,  1  Scott,  N.  R.,  212;  8  JMttne,  2  DowL  216,  S.C:  Begbie  v.Oren- 

3wL  582):  or  If  the  plidntiff  was  com-  tiOe,  2  Dowl.  238:  Lmney  v.  PouUer,  3 

pelkd  to  join  i«sue  by  the  rule  of  a  prior  DowL  650:  PhUttpe  r.  Yevdiey,  6  Scott, 

term :  {Doe  Baile  ▼.  Margrave,  I  Scott,  602. 

N.  R.,  213;  8  Dowl.  824;  1  M.  ft  G.334,  (A)  HoweO  ▼.  Pototett,  eupra/  Mag  t. 

8m  C)  Hueband,  supra* 

id)  Heelee  t.  Kidd,  10  M.  ft  W.  76;  1  (<)  Horn  t.  Gr^,  6  B.&  C.  125;  9D.  ft 

DowL,  N.  S.,  est,  S.  C,  Exch.)  Piermm  R.  125,  &  C 

Y  3 


PAmrr, 
In  country 


In 

tontbft 

ihflriir. 


After  motkm 

forooctsof 

day. 

Motion  nunr 
be  at  any  dis- 
tance oftima. 


JudgmftU  oi  t»  Gate  rfa  NcntuU : 

In  ooantry  oausesy  if  the  iMoe  be  joined  in  (it), or  in  the  ts- 
cation  before  (/),  an  issuable  term,  and  no  notice  of  trial  be 
|[iyen  for  the  next  assizes  (ai),  the  defendant  may  move  for 
jod^pnent  as  in  case  of  a  nonsait,  after  the  plaintiff  has  failed 
to  brm^  the  cause  down  for  trial  at  the  second  asnzes  after 
issue  joined,  but  not  before.  But  if  the  issue  be  joined  in  (it), 
or  in  the  vacation  before  (n),  a  non-issuable  term,  the  motion 
may  be  made  after  the  lapse  of  one  assize.  In  countrr  causes, 
in  an  issuable  term,  the  rule  should  be  moved  for  early  in  the 
term,  or  the  Court  will  perhaps  enlarge  it  till  next  term,  and 
not  permit  it  to  be  discussed  at  chambers(o).  The  issuable  terma 
are  Hilary  and  Trinity,  and  the  non-issuable  terms  are  Easter 
and  Bfichaelmas  (p). 

It  seems,  that  m  causes  to  be  tried  before  the  sheriff,  the  Ume 
for  moving  for  this  judgment  is  the  same  as  when  the  cause  is 
to  be  tried  at  Nisi  Prius  (q).  In  a  town  cause,  where  issue 
was  joined  in  Easter  term,  and  notice  of  trial  was  given  for  the 
sittings  after  that  term,  and  an  order  for  a  writ  of  trial  ob- 
tained the  same  day,  but  no  notice  of  trial  before  the  sheriff 
was  gi Ten,  a  rule  for  judgment  as  in  case  of  a  nonsuit  was 
granted  on  application  in  Trinity  term  (r\  Where  notice  of 
trial  is  given  for  a  dav  in  term,  and  de&ult  made,  the  motion 
cannot  be  made  in  the  same  term  («).  As  to  what  steps  the 
plaintiff  b  bound  to  take  on  a  peremptory  undertaking  to  try 
at  the  sheriff's  court,  see  past,  1310. 

We  have  seen,  anU,  1903,  that  the  motion  cannot  be  made 
after  a  motion  for  costs  of  the  day  for  not  proceeding  to  trial, 
unless  it  be  for  a  subsequent  default. 

The  defendant  may  m  general  forbear  to  make  the  motion 
as  long  as  he  likes.  A  rule  has  been  ^ranted,  although  ei^t 
years  had  elapsed  since  issue  was  joined  (0* 


Tbe  motion        7%e  Mdion,  Rule,  ^c.]— It  wHI  be  observed,  that  the  statute 
to  the  oNut.   admitting  of  this  motion  directs  it  to  be  made  in  open  court  (m ); 
and,  it  seems,  that  a  judge  at  chambers  has  no  power  to  enter- 
tain it  (a;). 


(Ir)  See  the  rate  in  10  M.  a  W.  7i;  I 
Do»L,  N.  SLjjKS.  And  lee  tmU,  1903,  n. 
<d){  Me  aUo  WttMmnu  r.  DmtU,  5  Binm.,  N. 
C.  2971  7  Scott.  178t  7  Dowl.  MS.  8.  C: 
mmimdt  V.  FbttMtaM,  1  DowL  flU:  1  C.fc 
J.  013:  1  Tyr.  SOU  8,  C:  H0d»tmrd  v. 
W^.  19  Price.  453:  Omfks  v.  JQeen,  1  C. 
.4cXl8:  Sfttn T.Pmkm'tld.nA  Prmttlet 
▼.  Bhtt,  S  Blng.  900:  8  Moore.  ffiRT*  &  C. 

(D  See  the  rule  in  10  M.  *  W.  78t  1 
DowL.  N.  S.,  SS3;  aee  aleo  Oroak  v. 
Mtnrtmtm,  1  Dowl.  fr  L.  lO :  EUI$  v. 
SMkimg,  5  Scott.  N.  &.  187:  4  M.  ft  O. 
S39:  f  Dowl.,  N.  S..  118:  U  Law  J., 
N,  S.,  ML  Q.  B.X  Don  v.  Hmim»  6  M. 
h  W.  OMi  Dmimm  v.  HMtedL  9  DowL 
941:  aanUm  v.  WMMamo,  6  DowL  77S* 

ffi).SeeaiU•,  190QL 
I  See  the  rule  in  10  M.  ft  W.  Ttt 
1  DowL.  N.  S^  OBS;  and  aee  HaoA  v. 
BmoU,  7  DowL  19:  AoHimm  t.  IbvUr, 
5  DowLftlSi  Smhw  v.  Banmd,  3  M.  & 
W.  876:  WaUamt  t.  WmmmIv,  9  DowL 
1S3:  1  C»  M..  A  R.  583.  &  C:  Smith  r, 
K(ff«r,  3  DowL  705.  See  alao  Agptrtm  t. 
Mmrm,  6  DowL  506:  WWmm$  v.  D«m»^  6 
Binf .  N.  C.  897:  7  DowL  9ML  S.  C  The 
in  4MM  ▼.  JfUkr,  3  M.  4c  W. 


00*  b  fimndedon 
oflloer.  per  Parke,  B. 
nenl,  Mnre* 

{•)  Tidd,  508;  765. 

]p)  See  8  Imp.  Prac. 

iq)  Hmrriam  ^.  J< 
798;  11  M.  A  W.  105;  18 
165,  Bieh.»  &  C   See 
DowL  584:    Fe<  v. 


ndstalce  of  Ot 
In  Mvmu  t. 


V. 


CP.49. 

t  DowL,  N.S., 
Law  J.,Jf.  8.. 
\J*fktf^S 
M'fMhtk,  Id.  186: 
3  DowL  1S4: 
Umk  ▼.  WOmm,  Id.  658:  Mre,  416.  B«t 
aee  BeiOr*  v.  Wright,  3  DowL  14.  fton 
whldi  eaae  it  would  teem  that  the  Ctee 
tat  roovinf  is  renilated  by  the  tSmaat 
which  thesherifPsita. 
(r)  MtOUnt  t.  BUtop.  9  Dowl.  667. 
(«)  Lnwmv  t.  ppwifer,  3  DowL  WS, 
And  aee  BmU*  ▼.  CrmwUk,  8  Id.  89: 
amrit  ▼.  mimm,  3  Id.  6SBt  UwrnnS  v. 
tMtnt,  8  Id.  334. 

tf)  Ctefitv.  niefWM.4DowLflB6.  Aal 
aee  OroMer  ▼.  fifVMii,  4DowL  188. 
(w)  See  8  Init.  lOS. 

(f )  It  ha»  been  inealedly  aftiwd  at 
chamben.  But  «e  Dm  MSan  v.  Ben^pe^ 
6  DowL  507.  See  further  w  to  a  Jodfira 
Jurisdiction  at  chamben.  fa«;  Pt.  6^  Ch.f. 


2%e  Motion  amd  Bule  for,  S^.  1306 

^  By  that  sti^ate  it  is  necessaiy  to  gire  notice  of  the  mo-  cma*.  sun. 
tion.    In  the  Q^ueen's  Bench  the  rule  nisi  waa,  of  itself,  for-  ^^^    — ^ 
merly  conaidered  a  noticeCy),  but  it  was  not  so  in  the  Common  m^uoL 
Pleas  or  Exchequer  (z) ;  and  now  by  rule  of  all  the  courts 
of  H.  T.y  2  W,  4y  r.  69,  ^  a  rule  nisi  for  judgment  as  in  case 
of  a  nonsuit  may  be  obtained  on  motion,  without  previous 
notice;  but,  in  that  case,  it  shall  not  operate  as  a  stay  of 
jnroceedings."    To  obtain  such  stay  it  should,  therefore,  be 
given.    But  in  practice,  the  rule  is  rarely,  it  seemcu  drawn  up 
'  with  such  stay  (a),  unless  in  cases  where  it  is  likely  the  trial 
would  be  had  before  the  rule  is  disposed  of.  In  the  li<xche<|^uer, 
the  notice,  to  operate  as  a  stay  of  proceedinss,  must  be  given 
two  days  previously  to  the  motion  (b).     The  general  rule,  Term** 
which  requires  a  term's  notice  of  procee<ung,  where  no  proceed-  notice, 
ings  have  been  had  in  the  cause  within  four  terms,  does  not 
extend  to  motions  for  judgment  as  in  case  of  a  nonsuit  (c). 

In  support  of  the  motion,  you  must  make  an  c^davU  of  the  AffltUvU  fat. 
9tate  of  the  cause,  skewing  that  issue  has  beenjotned,  and  when  (cQ, 
emd  the  plaintive  default  (e).  For  this  purpose^  it  should  ap- 
pear on  the  affidavit  where  the  venue  is  laid  (/);  though  this 
IS  unnecessary,  if  it  appear  that  issue  was  joined  at  such  a 
period,  that,  whether  tne  cause  is  a  town  or  countrv  one,  the 
motion  is  not  premature  (jff) ;  nor  is  this  necessary  if  the  motion 
be  for  not  proceeding  to  trial  pursuant  to  notice  (h).  An  affi- 
davit, which  did  not  state  that  issue  had  been  joineo,  but  stated 
that  notice  of  trial  had  been  given,  was  held  to  be  sufficient  (t). 
But  an  affidavit,  merelv  stating  that  a  rule  to  reply  was  duly 
given,  that  the  plaintLB^accordiDghr  replied,  and  tnat  the  cause 
was  "  thereby"  at  issue,  is  not  sufficient  (k).  If  the  motion  be 
made  for  not  proceeding  to  trial  pursuant  to  notice^  the  affidavit 
must  state  that  notice  of  trial  was  given,  and  that  the  plaintiff  did 
not  proceed  to  tried  in  pursuance  of  such  notice. 

Give  a  motion-paper  with  the  above  affidavit  to  counsel,  to  move  The  moUoa 
for  a  rule  nisi.  Draw  up  your  rule  with  one  of  the  Masters  (/)/•«*  '"*«• 
eerve  a  copy  of  it  on  the  plaintiff's  attomty  or  agent,  and  make 
an  affidavit  of  the  service.  And  afterwards,  on  the  day  after  that 
appointed  by  the  rulcy  give  a  motion-pap>er  to  counsel^  to  move  to 
make  the  rule  absolute  upon  this  affiaavit  of  service.  The  Court 
refused,  on  tlie  last  day  but  one  of  term,  to  grant  a  rule  nisi^ 
cause  to  be  shewn  on  the  morrow  (m).  Where  a  plaintiff  agreed, 
that,  if  the  defendant  would  not  make  the  rule  absolute,  ha 
would  go  to  trial  at  the  next  assizes;  and  that,  if  he  did  not, 

(y)  Jtton.,  Loflt,  265.  lG4t  2  DowL,  N.  S..  884,  &  a 

(e)  CmcA  t.  Peanon,   \   H.  B1.  887;        ig)  Jnabw   v.  Caoper,  9  Dowl.  St.  L. 
Tldd,9dieiL,49l,7WtCkMMw<MT.jrarw   440. 


<im  S  C.  A  J.  129;  Dex,  Pxac.  70. 76-  (*)  nruhan  t.  ^,,.,. ,  ^.^^  -» 

(«)  S^Ardiaryt,  SmUh,  9  Dowl.  99i    It       U)  Qtrtyn  y.  Henfarth,  5  Scott,  3S5t 


so  drawn  up  In  Mwrr^f  ▼.  SUvtr,  3  6  Dowl.  181,  &  C  But  this  may  beqi 

Dowl.  &  L.  96;  1  Com.  B.  638,  S,  C  tlooable,  considering  that  notice  of  trial 

{b)  Hannah  t.  Wpwittn,  3  Dowl.  673:  may  be  glreo  on  ptesdlngs  concluding  to 

Brady  ▼.  JenXft,  13  Law  J.,  N.  S.,  Exdi.,  the  country,  before  issue  Is    aetuallr 

94.    Andsee^Mf.  Pt6,  OlL  jomcd.    (See  SmUA  ▼.  J^flfAy,  3  DowL 

(r)  jinta,  VoL  1 ,  p.  132.  706|. 


(<f)  MeraOih  w.  AodlMr.  4  Dowl.  499:  {k)  Smith  v.  Ftantoe,  1  Dowl.  308;  9  C 

OUmtm  T.  JfeMon,  9  Dowl  632:  Brown  v.  St  J.  917,  8.  C    And  see  OUmttra  t.  Jfsf- 

JTflRMi^*  Id.  639:  SM6r«oft  ▼.  Ckire,  Id.  ton.  9  DowL  632:  SmUh  w,  Rigtiyt  3  Dowl. 

n.  70«. 

to)  See  the  fonn.  Chit  Forms,  697.  f )  See  the  form.  Chit  Forms,  606. 

if)  WUhen  v.  Spootter,  6  Scott,  N.  R.«  {m)  Anon.,  5  Scott,  N.  R.,  778. 


Id06  Jmdgwumt  a$  in  Case  tfa  NmuwU: 

VAvrr.  fbe  defendant  sbould  more  for  judgment  as  in  case  of  a  non* 
snity  88  if  the  plaintiff  had  giTen  a  pmmptoiy  undertaking 
and  the  plaintiff  omitted  to  go  totriaJ,it  was  held  that  the  de- 
fendant conid  only  have  a  role  nisi  for  judgment  (n).  When 
one  of  sereral  de^dants  moves,  the  role  should  be  to  shew 
cause  why  the  judgment  should  not  be  entered  generaUjr  for 
the  defendants  (o).  A  rule  to  take  out  of  court  money  paid  in, 
under  the  7  ^  8  &•  4,  e.  71  >  cannot  be  incorporated  with  this 
rule  (p).  As  to  the  enlarging  of  rules  in  general,  see/iosf,  Pu  % 

Ruto  ahto.         If  no  sufficient  cause  be  shewn  against  the  rule  Mtn,  sheinng 
either  that  the  defendant  is  not  entitled  to  judgment  as  in  case 
of  a  nonsuit  at  all,  or  that  there  is  some  ezcuee  for  the  plain- 
tiff's default  in  proceeding  to  trial,  the  rule  will  be  made  abso- 
lute.   The  costs  of  the  day  form  part  of  the  costs  of  the  non- 
suit, and  need  not  be  mentioned  m  the  rule.    But,  in  a  case 
in  the  bail  court,  Taunton^  J.,  said,  that  these  costs  must  be 
made  the  subject  of  a  separate  motion  {q).     The  defendant 
should  draw  up  the  rule  with  one  of  the  Masters  {r).      Then  he- 
speak  the  roily  in  order  that  the  Master  may  mark  the  costs. 
The  costs  being  taxed  and  judgment  being  signed^  you  may  sue 
out  execution\s), 
wbai  nte         The  Court^  nowerer,  instead  of  making  the  rule  absolute, 
^^SEia-   ™*y  either  discharge  it  unconditionally,  or,  **  upon  just  cause 
ally.  ana  reasonable  terms,"  allow  a  further  time  for  the  trial  of  the 

issue  {t).  If  the  defendant  be  not  entitled  to  the  rule  at  all,  it 
will,  of  course,  be  discharged  unconditionally,  and,  in  general, 
with  costs.  Thus,  it  will  be  discharged  unconditionally  where 
issue  has  not  been  joined,  or  where  the  application  is  made  too 
soon,  or  where  the  cause  has  been  already  taken  down  to  trial 
by  the  plaintiff,  or  where  the  cause  has  been  delayed  by  the 
general  course  of  business,  or  where  the  defendant  has  pre- 
vented the  plaintiff  from  going  down  to  trial,  or  consented  to 
the  delay,  or  has  given  a  cognovit^  or  where  the  action  has  been 
bond  fide  compromised  by  the  plaintiff  and  defendant,  or  in 
some  cases  where  the  plaintiff  or  defendant  has  become  bank- 
rupt or  been  discharged  under  an  insolvent  act,  or  the  like— til 
which  instances  have  been  already  pointed  out  in  the  preced- 
ing pages. 
Where  db-  If  the  plaintiff  shew,  by  affidavit,  some  excuse  for  hb  not 
^JSTw^E"  having  proceeded  to  trial,  the  Court  will,  in  general,  dischu^ 
cotefornot  the  rule  upon  terms  (ti).  A  trifling  excuse  is  sufficient (jr); 
CJJ^^^^  but  it  must  be  such  as  to  satisfy  the  Court  that  the  plaintiff's 
not  having  proceeded  to  trial  arose,  not  from  any  wish  upon  his 
part  to  delay  the  trial  of  the  issue  unnecessarily,  or  for  the  pur- 
pose of  vexation  (jr),  or  from  any  other  improper  motive  («),  but 
from  necessity,  or  fit>m  some  other  just  and  reasonable  cause  («). 

(«)  JUkcr  T.  LffCtertf.  5  Jur.  400—       M  See  forme,  Cblt.  Fonns,  197— 199L 
B.C.  (0  FkfeefUe,  ISa 

(0)  Smryer  t.  HMfet,  1  Dowl.,  N.  S.,       («)  See  furro  of  rule,  Chit.  Fotme,  001. 
16|  10  Lew  J.,  N.  S.,  470,  £xch.,  &  C;       (<)  Hot  v.  BM»,  8  DowL  1& 
onfff,  1899.  (y)  See  AMngVa  v.  ppertM,  1  B.  a  P. 

(#;)  D9  BidbOlere  t.  Kyofi ,  7  DowL  615 ;  103. 
Vmi9  ▼.  Oomor,  4  Jur.  SOI— B.  C.  (s)  See  WnXttr  t.  BwitU^  t  Chit.  Rqw 

(9)  See  JoftfiMM  ▼.  amtt*»  1  Dowl.  421.  244:  NicMtt  v.  CUtfiifipeerf,  8  DowLfBi 

(r)  See  fonn,  Chit.  Fomu,  OOSL 


The  Motion  and  RuUfor^  S^c.  1307 

The  absence  of  a  roaterial  witness  is  a  sufficient  excuse  (a),  ciup.  xxnu 
So  is  the  want  of  documentary  evidence  (^),  especiall;^  if  caused  — — — 
by  the  defendant  or  his  attorney  (c).  £?en  where,  in  a  coun- 
try cause,  it  was  sworn  by  way  of  excuse,  by  the  clerk  to  the 
London  agent  of  the  plaintiff 's  attorney,  that  he  had  "  been 
informed,  and  verily  believed,  that  the  plaintiff  was  not  pre- 
pared with  sufficient  evidence  to  go  to  trial ;"  the  Court  dis- 
charged the  rule  upon  a  peremptory  undertaking  (d).  So 
they  discharged  it,  where  it  was  sworn  generally,  that  unex- 
pected difficulties  had  arisen  in  procuring  the  necessary  evi- 
dence to  entitle  the  plaintiff  to  a  verdict  in  his  favour  {e)»  So 
they  did  so  where  the  record  was  withdrawn  on  the  recom- 
mendation of  counsel,  in  order  to  obtain  a  special  jury  (/)• 
And  where  the  plaintiff,  in  a  ^t  tarn  action,  withdrew  the  re- 
cord, because  his  principal  witness  refused  to  give  evidence, for 
fear  of  subjecting  nimself  to  a  penalty  for  the  same  transaction^ 
the  Court  allowed  it  to  be  a  sufficient  excuse;  although  it  ap- 
peared that  the  time  limited  for  bringing  any  action  against 
the  witness  would  not  expire  for  three  terms,  and  that  the 
plaintiff  could  not  proceed  to  trial  until  after  the  expiration  of 
that  time  (^).  It  is  a  sufficient  excuse  that  the  plaintiff's  at- 
torney was  prevented  from  proceeding  to  trial  by  a  domestic 
affliction  (h).  The  Court  have  even  allowed  it  to  be  a  sufficient 
excuse,  that  the  attomev  was  not  enabled  to  prepare  briefis  for 
counsel,  on  account  of  tne  plaintiff's  absence  (O.  And  it  has 
been  held  to  be  a  good  excuse,  even  after  an  unaertaking,  that 
another  action  is  pending,  and  in  the  new  trial-paper,  for  argu- 
ment, which  will  decide  the  point  in  dispute  {k).  In  such  a 
ease,  the  affidavit  must  state  tne  name  of  the  cause,  and  shew 
that  the  point  in  dispute  in  both  actions  is  the  same  {I),  It  ia 
a  sufficient  excuse  for  not  proceeding  to  the  trial  of  a  special 
jury  cause,  at  the  sittings  after  Easter  Term,  that  special  juiy 
causes  are  not  tried  at  such  sittings  (m).  The  mere  poverty 
of  the  plaintiff,  if  of  a  permanent  nature,  is  no  excuse  (n;. 
But  where  the  plaintiff  was  only  temporarily  out  of  funds, 
and  expected  to  be  in  funds  within  a  definite  period,  the  excuse 
was  held  sufficient  (o).  And  where  some  other  excuse  was 
made,  and  the  plaintiff  offered  a  peremptory  undertaking,  but 
it  also  appeared  that  he  had  become  insolvent,  and  had  vest- 
ed his  property  in  trustees,  who  then  had  the  control  of  the 

(a)  Set  Jofaat  t.  atefhmtm,   Barnct,  Farew*  1  Fact,  AM. 

316s  Jordan  ▼.  Marttn^  8  TaunL  104 :  (A)  Weak  v.  CbUtrnmy,  7  Prict,  531. 

AM«ai«nv.  V«rb«irr>  ID.  &R.  44a    The  H)  Stone  v.  Fare^,  1   Kast.  M4.    Sea 

aiBUavit  in   aupport  of  Uic  applieatiou  Wpnn  r,  BtUman,  6  Taunt.  122. 

Med  not.  in  general,  name  the  witness:  {k)  Do  Rutten  v.  Ridiardo,  1  Har.  tt  W. 

Mon^fiirt  ▼.  Bfmd,  S  DowL  403:  Jordan  110. 

V.  Martin,  8  Taunt.  104.  (/)  See  W^nn  v.  Bellman,  6  Taunt  12S. 

(6)  Qnenhm  ▼.  MUcheB,  6  Taunt  150 :  (m)  Doe  Jordan  v.  Tempkton,  1  DowL 

JObtgUI  V.  Poanon,  1  &  &  P.  103.  &  L.  19C 

fc)  Cbcker^.8huttleworth,9D<tw\,Sn.  (n)  Frodtkam  v.   RuM,   4    Dowl.  90: 

jo  Fanner  v.  Owe,  2  DowL,  N.  S.,  Oea$b»  ▼.  Poote,  3  DowL  163 1  1  C.  M.,  Sc 

387.  R.  621»  S.  C    In  Ra4fi>rd  v.  Smith,  7 

(«)  Dae  ▼.  BM#,  SDowL  &  DowL  S0.  Parke,  a.  said,  that  the  In- 

(/)  Webbar  r.  Roe,  3  DowL  589.  solvency  of  the  plaintiff  in  Oea^  t. 

(ft  Rtt^nee  ▼.  Si4cer,  7  T.  R.  178:  bnt  Poole,  was  a  permanent  one.    As  to  the  de. 

Me  Bungan  y.  Yerbmv,  1  D.  4e  R.  448.  fondant's  banliruptcy  or  discharge  under 

There  seems  to  be  no  dilftrence  in  this  an  Insolvent  act,  see  ante,  1301. 

•cspcct  between  penal  arul  other  actions:  (o)  Raiijbrd  v.  Smith,  4  M .  &  W.  lOOt  7 

per  Lord  Kenion,  C.  J.»  Stone  v.  DowL  20.  S.  C. 


1306  JftdgmaUaiinCauqfQNcmmiU: 

^^^"^  ^*     action^  the  Court  obliged  the  plaintiff  to  gire  not  only  a  pjr- 
emptoiy  undertaking,  bat  also  security  for  costs  ^).    The  ia- 
solvenc^r  or  extreme  poverty  of  the  defendant,  is  a  sufficient 
excuse,  if  it  was  not  known  to  the  plaintiff  until  after  action 
brought,  and  he  has  not  taken  any  step  in  the  cause  since  hb 
first  hearing  of  it  (^).   Unless  a  sufficient  excuse  is  given  for  the 
default,  the  defendant  is  entitled  as  of  right  to  have  judgment, 
and  he  is  not  bound  to  accept  a  peremptoiy  undertaking  or 
Counid  ooD-  other  terms  (r).    It  is  usual  for  the  plamtif^s  counsel  to  skew 
M>|^  to      his  affidavU  to  the  counsel  for  the  defendant;  and  if  the  kUier  be 
"^  satisfied  with  the  excuse  stated  in  the  affidatitj  he  wuuf  consent  to 

the  rule  beina  discharged,  upon  the  peremptory  unaeriakinff  or 
other  terms  aoove  menUoned;  the  briefs  mojf  be  indorsed  aeoord- 
ingfyy  and  handed  to  one  of  the  Magters. 
Temu  UDOQ       When  a  sufficient  excuse  is  given  for  the  plaintiff 's  not  haviqg 
JJJ|^J[i^     proceeded  to  trial,  the  rule  is,  in  general,  dischaiged,  unon  the 
plaintiff  undertaking  peremptorily  to  try  the  cause  at  tne  next 
sittings  or  assizes  («} ;  or,  if  it  appear  that  he  cannot,  from  the 
peculiar  circumstances  of  the  case,  bring  on  the  trial  at  that 
time,  at  some  subsequent  sittings  or  assizes  U) ;  but  where  the 
justice  of  the  case  requires  it,  the  Court  will  add  to  this  such 
Viwcepkin-  other  terms  as  they  may  think  reasonable.     Thus,  where  the 
1^  taM^^'  plaintiff  became  bankrupt  after  issue  joined,  and  the  asngnees 
&c  '  refused  to  proceed  with  the  suit,  the  Court  refused  to  discharge 

the  rule  on  a  peremptory  undertaking  unless  security  for  costs 
were  also  given  (u).  And  the  same  where  the  plaintiff  was 
insolvent,  and  executed  an  assignment  for  his  creditors,  and  the 
action  was  carried  on  for  the  benefit  of  them  («).  But  thev 
refused  to  impose  such  terms  where  the  assignment  was  made 
before  the  commencement  of  the  action  ( jr).  If  it  appear  that 
the  defendant  is  insolvent,  and  that  such  foct  was  not  dis- 
covered bv  the  plaintiff  until  after  action  brought  («),  and  that 
he  has  taken  no  step  in  tiie  action  since  such  discovery  (a), 
the  Court  usually  recommend  the  parties  to  enter  a  stet  pnh 
cessus ;  and  if  the  plaintiff  will  not  consent,  he  must  give  a 
perem  ptory  undertaking ;  and  if  the  defendant  refuse,  the  Court 
will  discharge  the  rule,  and  sometimes  with  costs  (6).  Where 
there  were  issues  in  law  and  in  fact,  and  judgment  had  been 
given  for  the  defendant  on  the  former,  and  the  defendant  had 
obtained  a  rule  for  judgment  as  in  case  of  a  nonsuit,  the  plain- 
tiff not  having  proceeded  to  trial  with  the  issues  in  fiict :  the 

ip)  IVMoInn  t.  UUn0, 1  H.  A  W.  SU.  boai«»  after  a  oottDCcrauoMl  of  Botin^C 

(9)  J^A«.  trtely  the  Court  onterad  a  Mm  pm 

ir)  Nkkol$  ▼.  amngwmS,  9  PowL  99:  though  the  plaimiff  did  not  deny 

MiaSan  r,  Jtpmm,  4  Jur.  73.  kdge  of  hieolvency  btlbve  actkm: 


(«i  See  form.  Chit.  Fonns.  608.  mtr  t.  Tm»,  Exdu,  M.  T.  IS41. 

it)  See  Haektr  v.  Hon^.  1  Chit.  Rep.       (a)  Badman  r,  Ptigk,   1  DowL  4c  L. 


Ml,  n.:  Rm^nm  r.  Memr»  7  T.  R.  178:  MO ;  6  600U,  N.  B.»  806:   Aiadtmm  x. 

Oiudner  v.  Mom,  1  Taunt  118:  Cook  r.  Mank,  S  DowL,  N.  S.,  !MS~a  Cs  1^ 

Bnoko,  1  Dowk,  N  S.,  SOL  pimg  t.  Bnwm,  9  DovL  589:  JfoMi  t. 

(«)  Toiflor  ▼.  Mmiagut,  9  M.  *  W.  WMammn,  7  M-  *  W.  14ftt  8  DovLSSa 

31ft.  &  C:   FUhtr  v.  LtHar^,  9  DowL  Ml: 

(X)  MeMMN  V.  IFcme,  1  H.  *  W.  8U.  Wai$twHght  r,  dbtom,  9  Dowl.  MS. 

<y)  SaipiiHH  V.  Look,  9  DowL  361.  (ft)  Si                       ~ 

(s)  Smkk  V.  DmoiM,  %  Scott,  N.  R.,  188;  W.  887: 

I  M.  A  G.  961;  9  DowL  ao,  8,C.    See  Seott,  I 

mton  V.  Bofooti,  6  DowL  799:  FamOamr  Soott,  ] 

WhUlalt,  1  Seott,  N.  R.,  »&     Where  Dowl.  9L    la  FmOtrnr  v.  WmnaS,  ttw 

there  wu  aa  exccutton  in  tha  deftodaiu**  coita  were  made  ooacs  in  thacauia. 


<y)  WoknmoH  v.  Look,  9  DowL  361.  (ft)  Sat  HoSmi  ▼.  Hmdmmm,  4  M.  * 

-     ■    "         -  -    —     W.887:  Ob^feffT.Biaa.7M.aaMi;  1 

Seott,  N.  R..390:  »maksm  v.  ITMaMb  I 
Lemon  v.  Ikftoit,  6  DowL  799:  FmmOumr   Soott,  N.  R.,  916:  Smith  ▼.  nitiii*,  5 


The  MotUMwnd  Bide  for,  S^e.  1809 

defendaai  haviDg  become   bankrupt  sinoe  the  ksaee  were  chaf.zxiii. 

joined,  a  ttet  proeessuB  was  offered  by  the  plaintiff ;  it  was 

Aeld,  that  inaemnch  ae  the  defendant's  right  to  the  costs  of  the 
iMues  in  law  had  already  aocroed,  the  ttet  proeetiui  could  only 
extead  to  the  istnes  of  fact,  leaving  the  defendant  to  recover 
the  costs  of  the  demurrer:  there  being,  however,  a  difficulty  as 
to  enterinsf  a  jM  ^Troeoffitf  to  a  part  ^  the  record,  it  was  agreed 
that  the  plaintiff  should  enter  a  nolle  proeequi  as  to  such  parts 
of  the  declaration  as  related  to  the  issues  in  fact,  the  defendant 
consenting  that  the  plaintiff  diould  not  be  liable  to  costs  on 
the  nolle  proeequi  (c)»  It  need  not  be  sworn  in  express  terms 
that  the  {daintiff  aid  not  know  of  the  insolvency  before  action 
brouj^ht;  if  it  appear  from  the  fiMsts  stated  in  his  affidavit  that 
this  IS  the  case,  it  is  sufficient  {d).  It  is  not  sufficient  to  swear 
to  defendant's  insolvency  to  tne  ^  best  of  deponent's  informa- 
tion and  belief"  (s).  Where  it  appeared  that  notice  of  trial  othvcMM. 
had  been  given,  and  that,  previous  to  the  day  of  the  trial,  the 
wife  of  the  defendant  ^who  was  separated  from  her  husband) 
had  settled  the  action,  out  that  the  defendant  received  no  re- 
gttkr  notice  of  ihe  abandonment  of  it,  Talthough,  in  conver- 
sation, the  plaintiff  mentioned  such  settlement  to  the  defend- 
ant), the  Court  dischaiged  the  rule  onl^  upon  a  etet  proceo' 
Mf,  or  peremptory  undertaking  being  given,  and  on  payment 
of  the  cosU  <tf  the  day  (/).  The  6  <^  6  Vki.  e.  104,  enables 
municipal  officers,  sued  for  penalties  for  being  interested  in 
certain  contracts,  to  obtain  a  stay  of  proceedings  on  payment 
of  costs  out  of  pocket :  in  such  a  case,  the  Court  discharged  a 
rule  for  this  judgment  on  a  peremptory  undertaking,  the  de- 
fendant enga^nff  not  to  avail  himself  of  the  provisions  of  the 
statute  (g).  Where,  in  an  action  against  an  executrix,  who 
had  pleaded  the  general  issue  and  phne  {idministravU^  the 
plaintiff,  in  shewing  cause  against  a  rule  for  this  judgment, 
expressed  a  wish  to  take  jua]nnent  oiiaitiio,  &c.  on  the  latter 
plea,  instead  of  denying  it,  as  ne  hadfalread^  done,  and  offered 
a  peremptory  undertaking  to  proceed  to  trial  on  the  general 
issue,  the  Court  allowed  Uiis  to  be  done,  although  the  defend- 
ant objected  to  it  (h). 

The  Court,  in  aucharging  the  rule  on  a  peremptory  under-  costs  or  th« 
taking,  may,  as  part  of  the  rule,  order  the  plaintiff  to  pay  the  ^^£Sm. 
costs  of  not  proceeding  to  trial,  and  they  are  generally  ordered  ed.  ■* 

as  of  course.  It  need  not  expressly  (t;  appear  from  the  affi- 
davits used  on  the  motion,  that  these  costs  nave  been  incurred. 
It  is  the  regular  practice,  where  it  appears  from  the  affidavit 
that  notice  of  trial  has  been  given,  and  does  not  appear  to  have 
been  countermanded  in  due  time,  to  add  to  the  rule,  '*  Costs  of 
the  daj^,  if  any."  The  payment  of  these  costs  cannot  be  made 
a  conatHon  of  discharging  the  rule  (i). 

(e)  (jmrntlngtm  v.  ArAur,  11  M.  &  W.    449  ;  13  Law  J.,  N.  S.,  Exch..  5,  &  C. 
#1.  {h)  Lmm  T.  J«MMr,  2  Dowl.  SI. 

(d)  BoOv   y*  BgU,  I  Ikmh,  N.  &,       (j^  See FMM0  v.  Jcimv, IS M.  A  W.lOSt 


S53L  1  DoitL  4s  L.  415,  S.  Cr  Rmf  ▼.  Shmrp,4 

It)  BMtai  ▼.  mm&mt,  1  Dowl.,  N.  S.,    I>owL3S4;  Doe t.  Omm,  1  M.  A  W.  SSS. 


771;  ^mtf  ▼.  Jmtr,  S  M.  *  W.  614|  8       (*)IL  H.,  8  W^,  ■.  S9,mi«»,  1308:  JaAi»- 
DowL  771,  a  C:  Jfawi  ▼.  Wmmmtm,7   «"•  ▼•  Smim»  I  Dovl.  4tL    Sm  Ftar^v. 


ll.aW.14S|SDo«rL8S0,&C.  Owmt,!  Domimi:  LmnUntv.  Barr,ld, 

Af)  Wmtm  ▼.  CMIfv,  S  DowL,  N.  8.,    MB;  S  C.ft  J. 479>  S.Ci  DoAm  v. Mmi, 


(e)  mmpmm  t.  JtaMTf  1  THmL  it  L. 


iTjT.aae, 


Part  t. 

Dnwiiif  up 
snd  Mnrio6of 
the  dtscharged 
rule. 


Opentog^kc 

discharged 

rule. 


Renewtog 
motioo. 


1510  J^idgment  as  in  Case  of  a  Notmtk: 

If  the  mle  be  discharged  upon  the  peremptory  undertakiiiffy 
either  party  may  draw  it  up,  but  if  the  plaintiff  omits  to  £> 
80,  Uie  defendant  is  bound  to  draw  it  up,  and  serve  it  within 
the  time  limited  for  proceeding  to  trial ;  otherwise  he  cannot 
avail  himself  of  it,  and  it  will  be  considered  as  abandoned  («}• 
The  defendant  should  serre  the  rule,  so  as  to  enable  the  plain- 
tiff to  try,  according  to  hb  undertaking  (fi),  or  he  will  not  be 
able  to  make  it  absolute,  if  the  plaintiff  snould  make  defiraltin 
proceeding  to  trial  (o). 

If  the  rule  iiift  is  discharged  on  an  affidavit  of  an  excoie 
which  is  false  in  fact,  the  Court  will  not  afterwards  open  the 
matter  upon  disproof  of  the  contents  of  such  affidavit;  al- 
though, had  they  seen  reason  to  doubt  the  truth  of  it  at  the 
time  of  shewing  cause,  they  would  have  suspended  their  judg-> 
ment  until  the  matter  was  examined  into  (p).  Nor  will  th^ 
rescind  the  rule  upon  a  mere  suggestion  that  it  was  obtainra 
by  reason  of  the  Master  having  erroneously  reported  upon  the 
practice  (q).  And  they  have  refused  to  dischaige  a  rule  ab«H 
lute,  and  to  set  aside  a  judgment  signed  in  pursuance  of  it, 
upon  the  ground  of  its  having  been  moved  contrary  to  an  al- 
leged understanding  between  the  plaintiff's  attorney  and  the 
defendant's  counsel  ^r).  Where  the  rule  nut  was  discharged, 
the  costs  to  be  costs  in  the  cause,  on  the  eround  that  the  affi* 
davit  did  not  clearly  shew  a  default,  the  Court  refused  to  allow 
the  motion  to  be  renewed  in  the  same  term,  upon  an  amended 
affidavit  («),  but  they  allowed  the  motion  to  be  renewed  after 
another  assizes  in  a  subsequent  term  (t).  See  further  as  to  the 
opening  or  rescinding  of  rules  in  general,  /wi^,  Pt,  6,  C%.  !• 

Deftuit  after      Default  after  Peremptory  Undertaking^^ — If  the  rule  be  dis- 
povmptniT     charged  upon  a  peremptory  undertaking  to  try  at  a  particular 
umtrrtikfpg.  gj^i„gg  qj  assize,  or  at  the  next  practicable  sheriff's  court,  the 
plaintiff  must  proceed  to  trial  accordingly,  according  to  the 
course  and  practice  of  the  Court ;  and  of  which  trial  he  must 
eive  a  fresh  notice  (u).    If  the  plaintiff  neglect  thus  to  fulfil 
Bis  undertaking  by  proceeding  to  trial,  the  defendant  will  be 
entitled  to  a  peremptory  rule  for  judgment  as  in  case  of  a  non- 
whatacom-  Buit.     The  plaintiff  will  sufficiently  comply  with  the  under- 
^uh  iL^*^  takine  in  town  causes,  if  he  gives  notice  of  trial,  passes  the 
*'  record,  and  enters  the  cause  for  trial,  and  continues  to  keep  the 

record  and  jury  process  in  a  state  for  trial,  until  the  cause 
comes  on  in  its  term ;  and  in  countir  causes,  he  will  com|>lf 
with  it,  if  he  gives  notice  of  trial,  and  enters  the  cause  for  trial 
with  the  judge's  marshal.  The  undertaking  b  not  an  under- 
taking to  try  at  all  events,  for  the  rule  discharging  the  rule 
for  judgment  on  the  plaintiff's  giving  the  undertaking,  b  in 
fact  the  act  of  the  Court,  which  gives  the  additional  time  to 


(m)  KniOd  t.  Smtm,  7  Soott,  N.  R.. 
898t  1  Dowl.  4e  L.  9»t  13  Law  J.,  N.S.. 
C.  P.,  115,  &  C:  €»mg9a  t.  Bmn,  1  Scott, 
N.  R.,  1A3,  aSO;  1  M.  A  O.  fiO,  655,8,  C 

(n)  fiiwiytr  t.  Thomtpmrn,  0  M.  ft  W. 
948;  1  DowL,  N,S.,_449.&C 

(o)  Skayer  t.  jraMt^Mn.  4MJ)v^ 

ip)  Davim  V.  CWffo,  3  T.  R.  405:  BMt- 
leg  V.  Tea,  6  SooU,  N.  R.,  706}  5  M.  ft  O. 
6»5,S.  C 


{q)  CtngtH  ▼.  JBMfh  1  Seott,  N.  R« 
300;  1 M.  ft  Or.  555,  S.  C 

(r)  Riehardtm  ▼.  PtM,  9  DowL  P 

<•)  Withen  ▼.  flbMMT,  6  Soott,  N.  M^ 
165;  S  Dowl.,  N.  S.,  884.  &C 

(I)  Withen  ▼.  apeemer,  I  DonH.  ft  U 
17:  5  M.  ft  0.968;  6  Scott,  N.  R,  08. 
&C. 

(m)  Selth  ▼.  Qmbieek,  1  DovL  IIK 
Baitibrtigey,PureU,l±44iL 


De/atdtf  S^.  after  Permptaiy  Undertaking.  "       1311 

Sthe  canse  {x).    Therefore,  if  the  cause,  which  the  plain-  cmat,  xxnu 
is  ready  to  try,  he  made  a  remanet  from  press  of  husi- 

ness  (jf),  or  the  like,  still  the  undertaking  will  be  complied 
with.  So  it  will  if  the  canse  he  made  a  remanet,  or  postponed 
by  the  general  course  of  business,  or  by  the  illness  or  act  of  the 
judge  {z).  But,  it  would  be  otherwise,  if  the  cause  was  madt 
a  remanet,  or  the  trial  postponed,  by  actual  neglect  on  the  at- 
torney's part  (a).  He  would  not  be  guilty  of  such  neglect  by 
taking  the  whole  length  of  the  time  allowed  him  by  the  course 
and  practice  of  the  Oourt,  for  entering  his  cause  for  trial  (6). 
"Where  the  plaintiff  obtained  a  rule  for  a  special  jury,  and 
thereby  prevented  the  cause  from  being  tried  at  the  sittings  at 
which  he  undertook  to  try  it,  the  Court  discharged  a  rule  ob- 
tained for  this  judgment,  the  case  being  a  proper  one  to  be  tried 
by  a  special  jurjr  (c).  If  the  plaintiff  fail  in  trying  according 
to  his  undertaking,  at  a  particular  sittings  or  assizes,  the  de- 
fendant is  not  bound  to  accept  a  notice  of  trial  for,  or  to  proceed 
to  trial  at,  another  sitting  or  assize.  And  when,  after  the  ex- 
piration of  the  time  at  which  the  plaintiff  had  undertaken  to 
try,  the  plaintiff  gare  defendant  notice  of  trial,  which  the  latter 
returned  as  irregular,  and  the  cause  was  tried  in  the  absence  of 
the  defendant,  on  the  day  for  which  the  notice  was  given,  and 
a  verdict  found  for  the  plaintiff,  the  Court  set  aside  the  ver- 
dict (d).  Where  the  rule  was  discharged  on  a  peremptory 
undertaking  to  try  at  the  next  assizes,  and  afterwards  an  order 
was  obtained,  to  tiy  before  the  sheriff,  and  to  relieve  the  plain- 
tiff from  his  undertaking,  and  the  plaintiff  neglected  to  try  at 
the  next  sheriff's  court:  it  was  held,  that  the  effect  of  the 
order  was  merely  to  substitute  the  trial  before  the  sheriff  for 
the  trial  at  the  assizes,  and,  therefore,  that  the  defendant  was 
entitled  to  a  peremptory  rule  absolute  for  judgment  as  in  case 
of  a  nonsuit  (0).  if  tne  plaintiff  has  proceeded  at  law  and  in 
equity  for  the  same  cause,  his  having  elected  to  proceed  in 
equity,  under  an  order  to  elect,  affords  no  answer  to  an  appli- 
cation for  judgment  as  in  case  of  a  nonsuit  for  not  proceeoing 
to  trial  pursuant  to  his  undertaking  (/)•  In  an  action  by 
husband  and  wife  as  executrix,  a  peremptory  undertaking  was 
given  to  try,  and  the  husband  afterwards  died :  it  was  held, 
that  the  undertaking  was  not  binding  on  the  wife  {g). 

If  the  plaintiff  neglect  to  proceed  to  trial  in  pursuance  Motion  for 
of  the  peremptory  undertaking,  let  the  defendant's  attorney  JSI^jSli. 
nuiie  an  affiaavU  of  the  fad  (a),  and  give  this  with  a  motion-  mmt. 
paper  to  counsel,  to  move  for  judgment  as  in  case  of  a  nonsuit 
for  not  proceeding  to  trial  in  pursuance  of  such  undertaking; 


(«)  Set  per  mr,,  ia  LkmiAv  v.  Dvltmrg,  in  which  tht  Court  dltsanted  from  th« 

9  Dowl.  ft  L.84.  oontnry  doctiine  laid  down  in  PrtH*  ▼. 

(jr)  Lmmletf  v.  DtAomg,  3  Dowl.  St  L.  Cuikn.  ntpra, 

80.  {c)  TYoywten  ▼.  8tut%,  6  Scott,  434.  And 

it)  8e»  JMT  cur.,  iMmkif  ▼.  Dtibtvrg,  tte  per  Cur.,  tn  Lumit^  y.  DvUm^,  ntpra. 

See  Witrd  v.  Ttimer,  5  DowL  n:  «f)  Ne/irete  v.  Mortorett,  7  Scott,  N.  R., 


bvt,  in  that  erne,  the  platetUTdid  not  ap-  483;  1  Dowl.  it  L.  TSff.  S.  C 

a   tat  an  enlargement  ,of  the  under-       (e)  ir<IMaii;«v.  JEiluHirdf,  3DowL680. 
inc.  (/)  AttdereoH  v.  T\mb*,  2  AnaL  6GB. 

(a)  See  VetHe  r.  CmOen,  S  Dowl.  ft  L.  And  tee  emte,  1301. 
604:  SSeott,  N.  R., 706.  S.C.  ig)  Lee  v.  Armetrong,  9  M. ft  W.  14t  1 

(ft)  Lmmle^  r,  Dvtmirg,  3  DowL  ft  L.  DowL,  N.  S.,  300,  8.C. 
9X   See  Lend  t.  Green  and  PadAc  Steam       {h)  Sec  thefomu,  Cliit.  Forms,  009. 
Kmvigmtiem  Cem^mn^,  Id.,  cited  in  n.  {flU 
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paut  t.     and  the  Court  will  thereupon  grant  a  rule  aieohde  (t )•    When 
yoa  have  obtained  the  nue^  tax  the  costs,  eigu  Judguteniy  and 
sue  oui  execuUon,     If  the  pltuntiff's  defamt  in  complying 
with  the  undertaking  be  made  in  term,  the  role  may  be  oIh 
tained  in  the  same  term  {h), 
^^jrgmmt.      If,  howeTer,  the  plaintiff  hare  been  prevented  from  prooeed- 
^^1^1^.    'ing  to  trial  in  pursuance  of  his  undertaking,  he  must,  in  all 
tf^runder-    cases,  if  possible,  before  the  defendant  has  moved  for  judgment, 
taking.  ^  above  mentioned,  make  an  application  to  the  Court  to  dis- 

charge the  rule  for  judgment  as  in  case  of  a  nonsuit,  <»:  to  eo- 
lai^e  the  undertaking,  and  for  liberty  to  try  at  a  future  sitting 
or  assizes,  or  sheriff  s  court,  upon  an  affidavit  of  the  fiKts; 
upon  which,  if  sufficient,  the  Court  will  grant  a  rule  mst  ac- 
cordingly (/)•  If  the  defendant's  rule  for  judgment  above 
mentioned,  be  actually  drawn  up,  the  plaintiff  may  and  should 
move  at  the  same  time  that  such  rule  also,  as  well  as  the  first 
rule,  be  discharged  (m^.  The  application  should  be  made  as 
early  as  possible,  for,  if  the  defendant  has  obtained  a  rule  lor 
judgment  for  non-compliance  with  the  undertaking,  it  seems 
that  it  will  not  be  dischaived  under  circumstanoee  wmch  wo^ 
have  entitled  the  plaintiff  to  an  enlaigement  of  the  undert^- 
ing,  had  he  applied  in  time  (n).  Payment  of  debt  and  costs 
by  the  defenaant,  after  the  giving  of  the  undertaking,  b  a  good 
ground  for  moving  to  dischfu^  it  altogether,  and  the  Court,  in 
such  a  case,  cannot  compel  the  plaintiff  to  enter  a  sfaf  prp- 
eeetut  (o).  Where  plaintiff  was  under  an  undertaking  to  try 
at  a  certain  assizes,  and  after  that  assizes,  and  before  tne  next 
term,  both  parties  agreed  to  a  reference,  and  the  arbitrator 
made  no  award,  it  was  held,  that  the  agreement  of  refennee 
was  a  waiver  by  the  defendant  of  the  breach  of  the  peremptofy 
undertaking,  and  that  the  parties  were  restored  to  the  same 
situation  as  when  the  peremptory  undertaking  was  given;  anda 
complete  default  having  at  that  time  been  maik,  the  peremptory 
rule  for  judgment  as  in  case  of  a  nonsuit  was  discharged  on  a 
fresh  undertaking  Q>).  The  absence  of  all  but  <me  of  a  sftotX 
jury,  in  a  cause  which  was  a  proper  one  to  be  tried  by  a  spedal 
jury,  has  been  deemed  a  good  excuse  for  not  trying  the  caass 
m  pursuance  of  a  peremptory  undMiaking,  and  the  Court  dis- 
charged the  peremptory  rule  for  judg^nent  as  in  case  of  a  non- 
suit, on  his  giving  a  freih  peremptory  undertaking  {q).  So,  the 
absence  of  a  material  witness  is  a  good  excuse;  and  in  such  case, 
if  it  be  the  first  default,  the  affidavit  in  support  of  the  motum 
to  enlarge  the  rule  need  not  state  the  name  of  Uie  witness  (r). 

(0   Wmama  ▼.  JE*oanb,  3  DowL  000.  644. 

Exch.    In  VoMm  v.  Snea»  8  DowL  411,  (n)  See  per  Co»mrUg9t  J^  Wmd  t.  IW. 

IJUkdale,  J.,  decided  that  the  rule  was  tier,  4  Dowl.  89.    And  see  Holner  ▼.  Tk9- 

nM  when  tne  undertakii^  wai  given  lor,  9  Dowl.  644:  /cim  t.  Bm»,  7  Sceit. 

without  a  rule  ot  Court;  Imtlf  the  under-  N.  R.,  43a 

taking  were  giren  under  the  autfaodtrof  (o)  aktimfttm  ▼.  Cmter,  3  OowLSflL 

m  rule  of  Court,  the  rule  would  be  abso-  See  antet  1301. 


lute  in  the  first  ^Mtanee :  see  tfufcMiMaM  v,       (p)  ^tar  wi  JBaefusr,  7  Demi,  467:  alst 
fiitfcMnNm,9Priee,3BaExch.:  WUUar,   reported  in  ft  M.  ft  W.  S9t  but  wUk 


OttlOep,  6  DowL  706,  Q.  B.;  R.  H..  1  VIoC.   same  little  diflteeooe ;  which 

1S38;  4Bh)g..  N.S.,36S.  nented  OB  la  Bnrtfsr  v.  Itams«.  3  D««L 


(k)  jUktm  V.  JokmtUme,  8  DowL  999.         dc  L.  372. 

it)  See  W^att  v.  NIcMU,  9  Dowl.  397,       («)  ilMter  ▼.  MilPMr,  1    Bta^  70:  7 


where  the  uodertsking  was  cnhnged  by    Moore.  367,  S.  C:  PkiUpt  r.  Hums.  9  B. 
the  period  of  four  months.  ft  a7M»  SmOmfmrnm  t.  Dseis,  1  DowL, 


{M>  Ctarringflen  v.  MmObeHngham,  4    N.  S.,  838. 
DowL  479.  See  HaitiM  ▼.  Ta^or,  2  DowL       (r)  Umf^Mt  t.  fiood,  8  DowL  40S. 
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Bat,  where  the  cause  of  the  plaintiff's  not  proceeding  to  trial  chaf.suh. 

was,  that  his  principal  witness  was  afraid  that  his  evidence 

might  he  injorions  to  him  in  a  matter  then  hefore  the  House 
of  Lords,  the  Court  refused  to  enlarge  the  undertaking  («). 
The  arrest  of  the  plaintiff,  who  conducted  his  cause  in  person, 
by  which  he  was  prevented  from  attending  to  try,  and  the  cause 
was  called  on  and  struck  out  of  the  paper,  has  been  held  a  good 
gprotmd  for  discharging  the  undertaking  (J),  So  has  the  pmin- 
tiff 's  poverty  and  mability  to  furmsh  Els  attorney  with  money 
to  pay  fees,  and  his  tuMequent  incarceration  at  the  suit  of 
the  defendfloit,  for  the  costs  of  the  day  {u\  So  has  the  ab- 
sconding of  the  plaintiff 's  attorney,  by  which  Uie  trial  was 
prevMited  (m).  So  has  the  cause  being  called  <m  unexpectedly, 
at  a  time  when  the  parties  were  unprepared,  in  consequence  of 
sevend  other  causes  having  been  referred  (j^).  So  has  the 
phuntiff 's  deferring  prooeedmg,  in  order  to  await  the  decision  of 
a  similar  questioii  m  another  cause  (xr).  Also,  where  a  plaintiff, 
Ukd^  an  undertaking  to  try,  set  down  his  cause  for  trial  at  a 
certain  sittings  at  which  there  was  no  prospect  of  its  beinfl^ 
tried,  his  not  having  carried  in  the  record  to  the  marshal's 
office  was  deemed  not  sufficient  to  entitle  the  defendant  to  a 
peremptory  rule  for  judnnent  as  in  a  case  of  a  nonsuit  (a). 
And,  m  gencowl,  if  the  plaintiff  has  done  hb  best  to  perform 
lus  undertaking,  but  fiiils,  in  consequence  of  unavoidable  acci- 
dent, or  &om  some  unintentional  n^ieet,  mistake,  or  delay, 
arising  out  of  the  general  course  of  business,  and  the  applica- 
tioQ  is  made  in  proper  time  (^),  the  undertaking  will  oe  en-* 
laiged  (c^.  But  where  the  plaintiff  neglected  to  go  to  trial 
beeatise  it  was  found  that  his  declaration  required  amend- 
ment, and  a  proposal  to  refer  was  going  on,  the  Court  dis- 
chaiged  a  rule  for  setting  aside  a  rule  for  judrment  as  in  case 
of  a  nonsuit,  and  enlarging  the  undertaking  (a). 

The  rule  for  enlarging  the  peremptory  undertaking,  or  dis-  cottt  f^m* 
chaiging  the  peremptory  rule  for  judgment  above  mentioned,  Jjjf""^ 
is  in  general  granted  only  on  payment  of  costs,  t .  e,  the  costs  of 
the  application,  the  costs  of  the  day,  and  such  other  costs  as  the 
defendant  mav  have  incurred  by  the  plaintiff's  non-compliance 
with  the  unaertakine  ^e) ;  and  the  payment  of  these  costs 
may  be  made  a  conoition  precedents/).  So,  in  cases  where 
the  non-compliance  with  the  undertakii:^  has  arisen  from  the 
press  of  bunness,  or  the  illness  or  act  of  me  judge,  or  the  like, 
and  fr-mn  no  fault  whatever  on  the  plaintm 's  part,  the  rule 
may  be  granted  without  making  the  plaintiff  pay  these  costs. 


<t)  Umalmt  ▼.  TMaitf,  9  H.  &  W.  ISI.  (ft)  Set  per  Ctimiigt,  J.,  Ward  v.  IWw 

tf)  IHtt  V.  Kvmu,  2  Dowl.  886L  ntr,  A  DowL  22. 

(«)  Je^e  V.  KBU,  7  Scott,  N.  R.,  430.  (c)  &uon  v.  Svabev,  4  Dowl.  105,  nd 

And  M»  Jlo^^trtf  V.  SMCA,  7  OowL  S6 1  4  the  cun  above  dted.    And  lee  LcunAy  ▼• 

IC.4EW.  100,aa,eitft,ia87. 130S.  DtilMmrg,3Dowl^Umk    Sm  ako  De 

(x)  Bokoi  V.  Hughm,  1  Chiu  Rep.  279.  Ruttm  ▼.  John,  5  Dowl.  4A0.  where  tlie 

(|r)  Sum  V.  4kM6«|r,  4  Dowl.  100.  underiddng  wm  eDUned  five  tiinei. 

W  Df  Rulam  r.  MMmrdt,  1  H.  a  W.  (d)  Hminm  v.  Taylor,  2  Dowl.  644. 

110.    In  such  a  case,  the  quMtSon  raised,  (e)  Put  v.  Aww,  2  DowL  206:  Perdval 

nd  the  actum  to  whieh  it  ariM,  ahould  ▼.  Bird,  4  DowL  748:  Dv  Rtitzm  v.  Jckm, 

bt  stated  in  the  affidavit :  Wpnn  v.  £00-  6  DowL  4<i0. 

i«  6  TaunL  122.  (/)  Derutehaife  t.  Bkkardtom,  4  DowL 

(a)  Capt  T.  Udr,  I  D.  di  R.  180.  B&L 
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CHAPTER  XXIV. 


NOLLE  PROSEQUI,  RETRAXIT. 


paety.  a  NOLLS  PROSEQUI  is  in  the  nature  of  an  acknowledgment  or 
VThat  it  u.  undertaking  by  the  plaintiff^  entered  on  record,  to  forbear  to 
proceed  any  further,  either  in  the  suit  altogether,  or  as  to  some 
part  of  it,  or  as  to  some  of  the  defendants.  If  entered  as  to  part 
of  the  suit  only,  or  as  to  some  of  the  defendants,  he  is  in  gant- 
lal  at  liberty  to  proceed  as  to  the  rest  (a).  If  it  be  enterra  ih 
fore  judgment  it  is  no  bar  to  a  future  action  for  the  same  cauis^ 
except  where  it  is  entered  agamst  one  of  several  defendants, 
and  where,  from  the  nature  of  the  action,  judgment  and  exe- 
cution against  one  b  a  satis&ction  of  all  the  damages  sustained 
by  the  plaintiff  (6) ;  but  if  entered  after  judgment,  then  it 
operates  as  a  retraxit,  and  bars  any  future  action  for  the  same 
cause  (c).  It  cannot  be  entered  after  verdict  or  judgnunt 
against  the  plaintiff. 

Tothewboto  ^  <^  whole  Declaration. 2 — If  the  plaintiff  misoonceiTe 
MaraUoD,  his  action,  or  make  a  mistake  as  to  the  party  sued,  (as  wbeie 
he  sues  a  feme  covert*  and  she  pleads  coverture  in  bar  (d),  or 
where  he  discovers  that  the  defendant  is  an  infimt,  and  we  ac- 
tion is  not  for  necessaries,  or  the  like),  he  may  enter  a  noOe 
froeequi  as  to  the  whole  cause  of  action,  and  proceed  de  mom 
m  another  action.  If  the  plaintiff  enter  a  ndte  proeequi  as  to 
a  plea  that  covers  the  whole  cause  of  action,  the  defenduit  is 
entitled  to  enter  up  judgment  on  the  whole  record,  notwith- 
standing there  may  be  an  issue  joined  upon  the  plea  of  non- 
assumpsit  (e). 

To  MNne  of        ^^  ^^^""^  ofioeeral  Counts j  4pfO — ^Where  the  defendant  pleads 
lereni  one  plea  to  the  whole  declaration,  and  that  plea  happens  to  be 

count!,  &e.  ^  complete  bar  to  one  or  more  of  the  counts,  but  not  to  other% 
the  plaintiff  may  enter  a  nolle  prosequi  as  to  the  counts  to 
which  the  plea  is  a  bar.  Thus,  where  infancy  is  pleaded  to 
the  whole  of  a  declaration  for  goods  sold  and  on  an  account 
stated,  the  plaintiff  may  enter  a  nolle  prosequi  as  to  the  count 
upon  an  account  stated,  and  replpr  as  to  the  other  count  (/). 
In  a  case  before  the  rules  prohibiting  the  insertion  of  several 
counts  upon  the  same  cause  of  action,  where  the  declaration  in 
debt  consisted  of  one  special  and  several  general  counts ;  and 
to  the  special  count  there  were  several  special  pleas,  and  to  the 
general  counts  the  general  issue,  the  plamtiff  having  entered  a 


{•)  1  Stand. fl07b,  c  N.  S..  ISO,  &  C:  Oi^wmtiw.  jr«te,]L 4 

(ft)  Coopmr  ▼.  T]fftH,  3  T.  R.  611 1 1  WDi.  M.  S1& 

90|  1  Sauod.  S07.  (tf)  OMfper  t.  IV"*  3  T.  R.  SIL 

(e)  Bowdtn  v.  Hsnw,  7  Blng.  716;  5  {•)  PM«r«v.OVI(,6SeoCt«8B7:  JaMrv. 


Noa  h.  P.  716,  S.  C:  Amtft  ▼.  CmMmU  3    Cuthberi,  mifm,  par  eur. 
M.&O.Jt  3Scott,N.  R.,  385;  2Dowl..       (/)  1  Saund. 90? tft. 
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noBe  proiejui  on  the  special  connt,  and  joined  iasne  on  the  Chap.  «x  it. 
others ;  it  was  held  that  he  was  entitled  to  reoorer  on  the 
general  counts,  though  the  matters  proved  might  hare  heen 
given  in  evidence  on  the  special  county  and  the  pleas  pleaded 
thereto  (a). 

But  where  there  is  a  demnrrer  to  the  whole  declaration,  the  wbtn  tb« 
plaintiff  will  not,  in  general,  he  allowed  to  rectify  his  error  hy  Jjjjjjj"' 
entering  a  nolle  protequi  as  to  some  of  the  connt8*(A),  or  to  any 
particular  ohjectionaole  part  of  the  declaration  (t).     Thus, 
where  there  was  a  demurrer  to  a  declaration  against  two  de- 
fendants, hecause  one  of  them  was  not  named  in  one  of  the 
counts,  it  was  held  that  the  plaintiff  could  not  enter  a  nolle 
proiequi  as  to  that  count,  and  proceed  on  the  others  (k).    So, 
where  there  is  a  demurrer  to  a  declaration  for  a  misjoinder 
of  counts,  the  plidntiff  cannot  rectify  his  mistake  hy  entering 
ti  nolle  proeeqtu  93  to  some  of  the  counts  (/).    So,  where  the 
defendant  assigned  as  a  ground  of  demurrer  to  the  entire  decla- 
ration, that  it  did  not  disclose  whether  the  plaintiff's  proceed- 
ing was  in  person  or  by  attorney,  and  that  it  concluded  im- 
properly, ^  to  the  damage  of  the  plaintiff,"  (being  an  action  for 
a  penalty),  upon  joinaer  on  demurrer,  the  Court  would  not 
allow  the  plaintiff  to  enter  a  nol.pros,  as  to  the  damages  (m). 
But  if  the  defendant  demur  or  plead  separately  to  several 
counts,  the  plidntiff  may  enter  a  nolle  prosequi  as  to  some  of 
the  counts,  and  proceed  to  trial  or  argument  on  the  others  (n ). 
If  the  defendant  plead  to  one  count  and  demur  to  another,  the 
plaintiff,  if  he  have  judgment  on  the  demurrer,  and  be  con- 
tent to  take  damages  upon  that  judgment  only,  may  in  general 
execute  a  writ  of  inquiry  as  to  it,  or,  in  case  of  a  bill  of  ex- 
change or  the  like,  may  have  it  referred  to  the  Master,  and  may 
enter  unoUeproteqtd  as  to  the  issue  in  fact  (o).    Where,  in  an 
action  of  trespass,  the  defendant  pleaded,  first,  not  guilty;  and, 
secondly,  a  justification ;  the  plaintiff  replied,  joining  issue  on 
the  two  pleas,  and  new  assigning :  the  defendant  having  de- 
murred to  the  replication  and  new  assignment,  the  plaintiff 
went  down  to  trial,  and  obtained  a  verdict  for  15/.  damages  on 
the  first  issue;  after  which  the  plaintiff  entered  a  noUe  proae- 
qui  to  the  new  assignment,  and  gave  the  defendant  judgment 
mx  demurrer:  the  Court  set  aside  the  noUe  prosequi  (p). 

To  Part  of  a  CouniJ] — ^The  plaintiff  may  enter  a  nolle  prose-  to  ptn  of* 
^*  as  to  part  of  a  count.    Thus,  in  trespass,  where  the  plain-  ^^t> 
tiff  declares  that  the  defendant  took  and  carried  away  the 
plaintiff's  hay,  grass,  and  com,  he  may  enter  a  noUe  prosequi 
as  to  the  hay  and  grass,  and  proceed  for  the  taking  of  the 
com  (q). 

To  one  of  several  Defendants.! — In  actions  ex  etmfraeffi  To  one  of 

'  •J  several  de- 

fendant. 

ig)  Hawumrd  t.  Kain,  1  M.  ft  M.  S11.  In)  1  Smrod.  807  a.  b.  903.  .^9P|  1  B.  ft 

i%)  Dntmmomd  ▼.  Dorant,  4  T.  R.  390;  P.  IS7:  Btrtram  ▼.  Gordim,  6  Taunt.  445; 

1  Saond.  907  b.  S  Manh.  144.  &  C    And  m«  Quairtngton 

m  Bifa0ry.M«!v,lOBing.391;4Moo.  r.  Arthur,  II  M.aW.49l!  9I>owI.,  N. 

^  Scoct,  iSB,  &  C  S.,1038.S.C. 

(Xr)  nrNMMMMd  ▼.  BDrvmf ,  4  T.  R.  360.  (o)  ilnte,  887, 888L 

Jf)  Romy.  BowUr,  1  H.  Bl.  1U6.    Sea  (p)  Strathar  t.  Rmndmm,  b  Bowl.  890. 


▼.  DormU,  4  T.  R.  3G0.  («)  Wiggtemtmrihy,  DaiUtm,  Doug,  190; 

k  (m)  BuUtr  T.  Mapp,  ntpn,  1  SaumLSO?  b. 


Idle  None 

PAwtv,  against  several  defendants,  if  they  join  or  sever  in  their  pleas, 
inaetiooi  ex  for  he  has  undertaken  to  prove  a  joint  contract  (r),  the  plain- 
ooDtmeku.  tifF  cannot  enter  a  noUe  proeequi  as  to  any  one  of  them  with- 
out releasing  the  others ;  because  the  contract  being  joint,  the 
plaintiff  is  compellable  to  bring  his  action  against  all  the  par* 
ties  thereto,  and  he  shall  not  by  entering  a  no/,  pros,  prevent 
the  defendant  affainst  whom  the  recovery  has  been  had  from  cal^ 
inff  upon  the  other  defendants  for  a  rateable  contribution.  But 
if  in  such  actions  the  defendants  sever  in  their  pleas,  as  where 
one  pleads  some  plea  which  goes  to  his  j^emoiui/  aitcAarpe^  such 
as  bankruptcy,  his  discharge  under  the  Insolvent  Act,  or  the 
like,  and  not  to  the  action  of  the  writ,  although  he  pload  ^so 
to  the  action  of  the  writ,  the  plaintiff  may  enter  a  noUe  pro9%^ 
qui  as  to  him,  and  proceed  against  the  others  (i).  But  a  plea 
of  infEincy  is  not  within  this  rule,  for  it  is  matter  of  original 
person^  disability,  shewing  that  there  never  was  a  joint  con- 
tract ;  in  such  a  case  the  plaintiff  cannot  enter  a  noLjprot,  as 
to  him,  but  must  discontinue  and  sae  the  adult  alone  (i). 
In  mUow  ex  In  actions  ex  delicto^  the  plaintiff  may  enter  a  ndUproseqwi 
^'''^^  as  to  some  of  the  defendants,  and  proceed  against  the  others  at 
any  time  before  final  judgment,  even  althouffh  they  all  join  in 
the  same  plea,  and  be  found  jointly  guilty  (tf).  And  a  mrtkH 
he  may  do  so  where  the  defendants  plead  severally  he) ;  or 
where  they  plead  jointly,  but  their  plea  in  its  nature  is  seve- 
ral ;  as  where  in  ejectment  against  several,  who  jointly  plead 
not  guilty,  the  plaintiff  may,  even  at  the  assizes,  enter  a  noQe 
prosequi  as  to  one  or  more  of  the  defendants,  and  proceed 
against  the  rest  (jr).  Also,  if  the  jury,  in  an  action  of  treS' 
pass,  sever  the  damages  where  they  should  not,  the  plaintiff  mar 
take  judgment  de  meHaribue  damms  against  one  of  the  defend- 
ants, ana  enter  a  nolle  prneequi  as  to  the  other  (r).  Where  an 
action  of  trover  was  brought  against  several  defendants,  and  t 
verdict  taken  acainst  all,  thou|^  the  i^intfff  had  previoudy 
informed  one  of  them  that  no  evidence  would  be  riven  acaiui 
him,  as  he  would  be  wanted  as  a  witness,  in  which  capacity  he 
accordingly  attended,  the  Court  ordered  a  noUeproeeqm  to  be 
entered  as  to  that  defendant  («). 

Howantend.  ffow  entered^  tXptr.] — In  practice  the  not,pro$,  is  not  entered 
of  record  until  it  b  necessary  to  make  up  the  record  for  any 
purpose.  K  it  be  made  at  tne  time  of  the  plaintiff's  replying 
or  surrejoining  or  other  pleading,  it  is  copied  in  and  denvered 
with  the  replication  or  other  pleading.  If  made  at  any  other 
time  by  itself,  it  is  copied  on  paper  and  delivered  in  the  same 
manner  as  a  pleading,  to  the  defendant's  attorn^  or  agent  (3). 


(r)  Voke  r,  Inffham,  1  Wlk.  90;    1   ▼.  RoBt.  9S«lk.497- 
NokU  S07t  9.  (y )  Orm  ▼.  A  " 

(«)  1  Saund.  807  c.;  Ncke t.  In^tam.  1    Mod.  6U»&  C 


Samd.  S07t  9*  (y )  Orm  ▼.  JMk,  1  Ld.  lUym.  716;  U 

(«)  1  Saund.  807  c.;  Noke t.  Ingham.  I    Mod.  6U»&  C 
Wlb.  80:  1  Douc.  109,  n.  $.  C:  HauOeim       (t)  Vd.  1, 4fi0.   Aadiee  AM»t.  Jttm, 


▼.  l{0iiu6aMom,  6  Taunt  179:  Jferovte  t.  1  Com.  B.  18.   S«  lionn  of  tbt  aattf, 

JEIifNfir.8M.a8tL444.  Chit.  Ponm.  SlOl 

(t)  ISaund.  907  a;  Mlf.  1609.  (a)  i«Bom|Ml  ▼.  £UI»,  9  DowL  137. 

(«)  Corns  T.  Lmgfhar,  I  Ld.  Rayni.  897:  (6)  See  FUmkng  ▼.  Laiwfcn,  1  ^x.  511: 

Bito  ▼.  Btm,  1  WBf .  806:  AirlearT.  Imm*  Dmpentf  t.  JuHmmn,  J  T.R.  47):  Bm 


Hob.  70:  Lover  t.  Salkm,  9  Salk.  ▼.  Harm,  7  Bisf.793:  5  Moow  &  P.  Tlf* 

405.  8.  C:  LmcjUn  ▼.  Omtpmn,  1  Cat;  4 1. 

ia)  Wmkkr,  Jlrtap,  Cra  Car.89t  M.  08.    Sm  ftaran of  ontilti 

SM^&Ci  9Ro.AbK.160,pl.  5:  OvfVK  Chit.  Pomi,  610,  eiL 
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If  the  plaintiff  inadTertently  enter  the  noUeprotequi  in  an  im-  CHAfunmr. 
proper  way,  the  Conit  or  a  judge  will,  perhaps,  on  raplication 
for  that  purpose  in  proper  tune,  reliere  nim  nom  it  (c). 

Cotti  on.^— Where  a  nolle  prosequi  is  entered  as  to  the  whole  coitt  on. 
declaration,  the  defendant  i%  and  always  was,  entitled  to  costs, 
in  the  same  manner  as  upon  a  discontinuance  {d).  But  where  whannoik 
it  was  entered  as  to  some  of  sereral  counts,  or  as  to  part  of  a  J^J***  2irt 
count,  although  the  plaintiff  was  not  entitled  to  costs  as  to  these  of  action, 
counts,  or  parts  of  counts,  notwithstanding  he  had  a  verdict  on 
the  rest  (e),  yet  he  was  not,  before  the  3  <^  4  fT.  4,  c.  42,  liable 
to  pay  the  defendant  his  costs  occasioned  thereby:  now,  how« 
erer,  by  the  3drd  section  of  that  act,  *'  where  any  nolle  proe^ 
qm  shall  have  been  entered  upon  any  count,  or  as  to  part  of 
any  declaration,  the  defendant  shall  be  entitled  to,  and  have 
judgment  for,  and  recover  his  reasonable  cost*  in  that  behalf.*' 
And  since  this  enactment,  a  nolle  proeequi  as  to  part  of  the 
cause  of  action  claimed  in  the  declaration,  will  entitle  defend- 
ant to  the  costs  on  such  nolle  prosequi  (/),  And  where,  to  a 
declaration  in  cusumpsit  for  money  had  and  received,  the  de- 
fendant pleaded  as  to  all  except  3/.  6s,  nan  assumpiii^  as  to  all 
except  3/.  5«.  a  set-off,  and  as  to  3/.  6s.  payment  of  that  sum 
into  Court ;  the  plaintiff,  by  hb  replication,  admitted  the  set-- 
off, and  replied  tnat  he  would  not  further  prosecute  his  suit 
except  as  to  the  3/.  5i.,  and  took  that  sum  out  of  Court;  it 
was  held,  that  the  defendant  was  entitled  to  his  costs  of  the  two 
first  issues  (^). 

Where  a  nolle  prosequi  b  entered  as  to  one  of  several  defend-  whcn  mn> 
onto,  the  defendant  as  to  whom  it  is  entered  is  and  always  was  ^j^^^f^^' 
generally  entitled  to  costs  (A).  But  he  was  not  so  if  it  was 
entered  as  to  him  on  a  plea  of  his  personal  discharge,  as  of  hia 
bankruptcy  and  certificate  (t).  Now,  however,  by  the  statute 
3  <^  4  ^.  4,  c.  42,  1.  32»  he  would  be  entitled  to  them  ;  that 
act  enacting,  **  that  where  several  persons  shall  be  made  de- 
fendants in  any  personal  action,  and  any  one  or  more  of  them 
shall  have  a  noue  orosequi  entered  as  to  him  or  them,  every 
such  person  shall  nave  judgment  for,  and  recover,  his  reason- 
able costs.** 

The  defendant  is  not  entitled  to  payment  of  these  costs  until  Whaitobt 
the  final  taxation,  when  they  will  De  deducted  from  plaintiff's  P**^' 
costs,  in  the  event  of  plaintifrs  being  entitled  to  costs,  and  those 
costs  equal  or  exceed  the  costs  of  the  nolle  prosequi.    If  the 
costs  of  the  noUe  prosequi  exceed  plaintiff's  costs,  tnen  the  dfr- 

(c)  See  Bowdtn  t.  Homm,  7  Bing.  783;  In  that  cue  It  wai  coosIdeKd  that  after  a 

SMeo.ft  P.7M,S.  a  noL  prw.  the  Court  will  not  inquire  at  to 

(tf)  Cboper  ▼.  tiffin,  3  T.  R.  ffll.    The  the  propriety  of  the  plea^ 

tcntnt  in  a  real  action  wm  not  entitled  to  U)  Oooim  ▼.  GoUgntUh,  9  M.  &  Wele. 

ooiU  on  a  milt   protrnfui:    Wmkant  t.  SMi  ff  Dow L  888,  &  C.  See  ilmor  v.  ChitA- 

HarrtM,  1  Bing.,  N.  C,  13;  4  Moo.  &  Scott,  teit,  3  SooU,  N.  R..  385;  3  M.  ft  0. 1;  2 

«lf  S.  C.  DowL,  N.  S.»  IflO,  &  C:  Tnwer  v.  Chad" 

(0}  Hvbbmd  ▼.  BHm).   16  East,  189:  wiek,  3  Bing.,  N.  S.,  fiSl 

OtMmrd  ▼.  SmUh,  9  Salk.  456:  Bertram  Ih)  Jaekmm  ▼.  C%aiN6ir»,  8  Taunt.  643; 

T.  Oonkm,  2  Marriu  144;  6  Taunt.  444,  9  Moore,  718,  8.  C. 

^  C.  (0  Booth  ▼.  MUdekomt,  6  Bing.  445:  4 

^(/)  WWImmo  T.  Skarwaod,  3  Bing.,  N.  Moo.  St  P.  189,  S.  C:  Hmrowoodir,  Mat* 

Cn331;  3  Seott,  761;  5  DowL  371,  &  C.  Vmoo,  9  Tid<l,9thed.8ei. 
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Part  ▼,  fendant  will  be  entitled  to  judgment  and  execution  for  the  dif- 
ference ;  and,  of  couraey  the  d^endant  will  be  entitled  to  such 
Judgment  and  execution  where  plaintifif  is  not  entitled  to  anj 
costs. 

Betraxit.  RfiraxUJ] — A  retraxit  is  very  similar  to  a  nolle  proiejui  to 

the  whole  declaration,  excepting  that  the  former  is  a  bar  to  anj 
future  action  for  the  same  cause ;  the  latter  is  not,  unless  maod 
after  judamefU(i),  The  former  is  also  made  in  person,  in  open 
court,  when  the  trial  is  called  on ;  the  latter  is  made  by  a  moe 
entr^  on  the  roll  out  of  court.  After  judgment  for  the  plain- 
tiff in  error,  the  Court  of  Queen's  Bench  allowed  the  plaintiff 
to  enter  a  retraxit  for  the  defendant  of  a  plea  which  inyolred 
an  issue  in  fact,  and  which  had  been  left  on  the  record,  and 
carried  up  in  the  transcript,  for  the  sole  purpose  of  explain- 
ing the  record,  which  would  haye  been  otherwise  umntd- 
ligible  (/).  As  a  retraxit  is  yery  unusual  in  practice,  it  is  un- 
necessary to  consider  it  further  in  this  place  (m). 


(k)  1  Sairad.  Sn7>  n.:  Bowden  ▼.  Hormt,      (m)  Se«  the  fonn  of  the  entry  on  lit 
7  Biof  .  710;  6  Moo.  ft  P.  7M,  5.  C.  roll,  2  Sellon,  33S.    And  eee  the  ftm  ii 

(/)  H9r1t9rt  V.  8a^tr,  9  DowL  8c  L.  49.       9  DowL  4c  L.  40. 
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CHAPTER  XXV. 


RSMimrUR  DAMNA. 


As  to  a  remittitur  damna  on  an  interlocntory  judgment  ge-  CBAy.  m, 
nerally,  see  aiUe^  910.  Gtotniuy] 

In  ejectment,  if  the  plaintiff  hare  judgment  by  confession  or  in  ^iwimwi 
default  it  is  usual  for  him  to  remit  the  damages,  and  to  pray 
the  writ  of  possession  merely  (a). 

In  repUmn  of  a  distress  for  *<rent,  customs,  services,  or  da^  innptairin. 
magefeasafiiy^  where  the  defendant  sia^  jud^ent  of  nonpros 
for  want  of  a  plea  in  bar  (5),  he  usuiuly  remits  the  damages, 
rather  than  be  at  the  expense  of  a  writ  of  inquiry,  and  takes 
his  judgment  for  a  return  merely  (c). 

Where  the  jury  give  ffreater  damages  than  the  plaintiff  has  Wb«ra  the 
declared  for  (a),  or  if  the  jury  on  a  writ  of  trial  before  the  SJSSd  <?" 
sheriff  give  more  than  201,  damages  («),  the  mistake  may  be  found  an  too 
rectified  by  entering  a  remittitur  for  the  excess ;  or,  if  the  plain-  SovSiSSi 
tiff  have  signed  judgment  for  the  greater  sum,  the  Court  will 
^ve  him  leave  to  amend  it,  by  entering  a  remittitur  for  the  ex- 
cess, even  in  a  subsequent  term,  and  after  error  brought  (/)• 
And  the  same,  if  the  jury  give  damages  where  they  ought 
not,  as  in  a  penal  action  \g).  If  the  plaintiff,  however,  de- 
mand in  his  deduction  more  than  by  his  own  shewing  is  due, 
and  there  be  a  special  demurrer  for  tms  cause,  he  cannot  rectify 
the  mistake  by  entering  a  remittitur  for  the  surplus  (A);  but  if 
the  declaration  be  not  demurred  to,  it  seems  he  may  (t),  un- 
less the  sum  demanded  depend  upon  some  deed  or  other  instru- 
ment, where  the  debt  or  duty  to  be  recovered  appears  certain 
and  entire  upon  the  face  of  it,  as  in  debt  or  covenant  to  pay  20/.* 
in  which  case  a  demand  of  more  than  appears  due  is  oad,  and 
camiot  be  aided  by  the  entry  of  a  remittitur  (k).  But  if  the 
sum  to  be  recovered  may  be  more  or  less,  by  matter  extrinsic, 
as  in  debt  or  avowry  for  rent,  if  more  be  demanded  than  is 
due,  the  excess  ma^  be  remitted  (/);  so,  where  the  debt  or 
duty  is  composed  of  several  parcels,  a  demand  of  more  than  is 
due  may  be  aided  by  a  remittitur  (m)» 

In  an  action  against  several  defendants,  if  the  jury  sever  the  in  action 
damages  by  mistake,  the  plaintiff^  by  entering  a  remittitur  as  J£*^**^ 
to  the  leaser  dunages,  may  have  judgment  for  the  greater  da- 
mages against  all  the  defendants  (n). 

(a)  See  fbnn  of  judgmant  for  plaintiff      {g)  Htr^r.  Ortteorf,  1  Manh.  180. 
by  nU  dieit  In  clectment.  with  a  nmltHittr       {h)  1  Saund.  885,  n.  (5). 

I.  Chit.  Fonns,  367*  O  1  Ro-  Abr.  784,  R.  pL  9;  785,  S.  pL 


(b)  See  antt,  SS8.  U  Com.  Dig.  Pleader,  C.  48. 

(c)  See  the  nmn.  Chit.  Formi,  497.  (*)  I  Saund.  985  a.    See  Coy  r.  H^mat,. 
(a)  PtoTMrafv.  fip0M9er,  Yelv.  45:  fFnqf  9Str.  1171. 

V.  Llattr,  9  Str.  1110:  Coy  v.  H^mat,  Id.  {D  Ingledew  ▼.  CWppt.  9  Salk.  6S9 ;  7 

1171s  Vol  1, 448.  Mod.  87;  9  Ld.  Rayin.  814,  8.  C:  Morrig 

i^  Pr^er  ▼.  SmUk,  19  Law  J.»  N.  S.,  ▼.  G§kttr,  Id.  317:  Carth.  437.  S.  C 

998,  C.  P.  <m)  PemberUm  ▼.  SMMn.  Cnx  Jac.  499: 

(/)  MS.,  M.  1814:  UMa*  v.  JDanMy,  4  tngMew  ▼.  CWflpv,  9  Ld.  Raym.  8lA;  7 

H.  Ac  Set  94.    See  Wmp  ▼.  IMier,  S  Str.  Mod.  88,  SL  C        ^ 

lilO:  Pidnveod  T.  Wright,  1  H.  BU  643:  (n)  Vol.  1. 450.    See  formi  of  the  entry 

ifffbT.F«N«ii0,4D.aU.561;9B.  dcC.  of  a  iwHMftir  of  the  damagei  referred  to 

898, 8.  C.  in  Chit  Voaoh  Oil. 

TOL.  n.  S 


i 
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CHAPTER  XXYI. 


VEW  TSIAL. 


'Wbac.and 
whaDth*] 

P«3 


If  any  error  in  the  piooee^gs  appear  upon  the  ftee  of  Qxt 
record,  the  party  injured  by  it  has  nis  remedy  by  demmrrer^ 
motion  in  arrest  of  judgment,  or  writ  of  error,  according  to 
circumstances;  and,  therefore,  in  such  cases,  a  Bew  trial  will 
not  be  granted  (a).  But  if  an^r  defect  of  judgment  happen 
from  causes  wholly  extrinsic,  arising  from  matter  foreign  to  or 
dehors  the  record,  the  only  remedy  mt  party  injured  by  ithaa^ 
(if  we  except  the  writ  ox  error  coram  wAU  or  eoram  miu  in 
some  few  cases),  is  by  application  to  the  Court  for  a  new 
trial  (3).  This  grantmg  of  a  new  tnal  was  substituted  foe 
a  biU  of  exceptions  (c),  and,  therefore,  a  new  trial  will  not  be 
granted,  where  a  bill  of  exceptions  has  been  tendered  on  the 
same  point,  unless  the  party  undertakes  to  waive  the  exc^ 
tions  td).  The  Court  must  be  satisfied  that  there  are  strong 
probable  grounds  to  suppose  that  the  merits  hare  not  been  fully 
and  feiriy  discussed,  and  that  the  decision  b  not  agreeable  to 
the  justice  and  truth  of  the  case,  before  they  will  grant  a  new 
trial  (e).  They  will  not  grant  it  where  they  can  see  clearly 
that  real  and  substantial  justice  has  been  done  or  may  be  done 
without  it  (/).  It  is  not  grantable  dejtire(/),  unless,  perimpfc 
in  the  case  of  a  misdirection  of  the  judge  or  the  like  (^).  It 
may  be  added,  that  an  inferior  court  cannot  grant  a  new  trial, 
except  on  the  ground  of  fraud  or  irregularity  in  obtaining  the 
▼erdict  (A^.  The  law  on  tibis  aubjeot  will  now  be  stated  under 
the  following  heads:-* 


In  what  Casks  oaANns. 
Miiiake,  Sfc  ifJudgt,  1321. 
JOrfamlt,  Sfe.   qf  Qffictr  of 

JLf^mmtW    Or    JCIWOIMIIC*    ^ 

^ntrjff  13Z4» 
Ahienee,  S^e,  of  Onauel  or 
w^iloriMy,  1528. 


1.  Ik  what  Casks  g&aktb]>— 


D^mdi   er 

oppooiiw  Pwr^f  1399* 

JJ^fWHU     or     MtOCOtKSwCf    iff 

?F?fiMtMt,  1330. 
Part^f  taken  by  Smyriee  et 
SHfllriaai. 


Mr  Vlirilii;  Cl^  i»  Jfart r. 
15  Lwrv  X»  K.  &•  Ua^  C.f^ 


_m  tmo  T.Oidhrtf.  7  Pk^Ml   Bm      {/) 
TUd,9thc(L,9l3.  XMl 

{b)  Sm  Qw  T.  awmm,  I  Do«L,N.S.,    cMBf  gemmitmt  ▼.  MtadkA  S  t.B.4s 

(c)  S«t  Bammaemi  ▼.  Mrslr«ttir»S  B,       (gTSee  flnmrnmi i>, aw i»,S li,fc W. 
^Ad.39S.  «S, n.:  Emrt  ^Hminnmgk  t.  Ommm^ 

(rfl  fUr^pM  ▼.  Mmlm.  9W.UL989k    Id. 

if)3BLCom.aM.8ceJtarr.jytec«w.    M.877. 
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1.    IirWBATCAftEl    GKANTSD-^ 

coDuxmocL 
Frttk  Bvidenee,  ^c,  1332. 
Wherw   on§   qf  teverai  /«- 

mei  wrougfy  decided,  1333. 
Where  Letne  reeerved  toem* 

ter  a  Nememi  or  Verdict, 

1333. 
hregularitf   or    Error    in 

Proceedimge  or  Pleadimgef 

1334. 

Where  Action  or  Ikfenee  ie 
trifling  or  vesatioue,  1335. 

InPenmlA€iione,\ZM. 

Jn  J^ectment,  1336. 

In  lUplevin,  1336. 

After  Writ  of  Tried  or  h^ 
fmtrp  o^ore  tne  omerigg, 
1336. 

After  a  Feigned  Jaaue,  1337. 


1.   iNWHArCAltl   OEAimO—    CBAy.ZXTi. 

continued. 
j^fler  Motion  in  Arreet  rf 

Judgment ,  Writ  qf  Error, 

See.,  1337. 
4fter  opreoioue  New  TYielf 

1337. 

2.  Tm  APFLiOAnov  won,  and 
PROCxxmifoi  ov. 

To  what  Court,  1338. 

Eg  whom  msde,  18S8. 

Time  for  mating  the  MO' 
tion,  1338. 

AJfldmtite  on,  1340. 

The  Motion  iti€\f,  end  Pro^ 

eeedinge  on,  1340. 
CoetOf  dfc  1343. 

3.  Thx  Nbw  Tmial,  akd  Pro- 
GKBOUf Of  to.  Ice*  1347. 


!•  Ix  WHAT  Casm  qmaktkd,  &c. 

Mittaie,  Sfc.  of  the  Judge,'] — If  the  judge  iniedireci  the 
yaj  (t)y  even  in  a  penacl  action  (t)y  it  ie  a  good  ^ronsd  ioir  a 
new  trial ;  nnleae  the  Court  be  satisfied  that  justaoe  hat  been 
done  between  the  parties^  notwithatanding  themiediieetion  (/); 
for  inetance,  if  the  jury  paid  no  attention  to  it  (ei).  An  m* 
correct  direction  to  the  jury  upon  a  point  collateral  to  and 
independent  of  that  upon  whien  their  rerdict  proceeded,  is 
not  a  ground  for  a  new  trial  (»)•  Nor  is  a  wrong  obeerration 
by  a  judfle  on  a  matter  of  faet^  which  is  left  as  a  question  of 
fact  tor  uie  jury  Co)»  And  the  Court  have  refused  a  new  trial 
^diere  there  has  oeen  a  misdirection  with  respect  to  one  item 
only  of  the  plaintiff's  demand^  and  the  plidntiff  consents  to 
reduce  the  damaffes  by  the  whole  sum  in  re^Mct  of  which  the 
misdirection  took  place  (p).  So,  if  the  sheriff  or  his  deputy 
misdirect  the  inquest,  the  Court  will  set  aside  the  execution  of 
the  writ  of  inquiry  (q)^  unless  itiqspearthat  sabstantiil  justice 


m  jNM.,2  8aIk.S40t  BawT.atoWff.9  Cbtk,  9  TMnafL  OB:  Wkhet  r, 

WBi.  m,  VX  bttek,  2  Btaf .  483:  H)  Moon,  SS,  a.  C. 

{ft)  fflboM  T.  JUiKrir,  4  T.  R.  TiS :  (m)  TMst  ▼•  ^M9b  1  C,  M..  *  R. 

Brmktv.  MtUdbtm,  I  Camp,  400:  Cbl-  DMAv^MncwMCfe  ▼.  JMboMMnMi/  ~ 

cntfi  T.  GMf,  5  T.  R.  la  And  this*  a^  «mm,  1  Ifcr.  a  M.  MS. 

thon^  tiMcnNnMlCorltbeBetainMI.  m>  Lmm  ▼'  mnikam,  8  Jar.  884, 

■Mtlni  t  Gri«w]p  v.  Tkmmm,  I  C,  Mn  Q«  B. 

ftltaia  M  1V»ior  ▼.^MWMi,ULOTrJ.,N.S., 

9i  Etmmimm  ▼.  MmAtO,  t  T.  R  4,  919,  EaA, 

and  per  TbMlaf,  C.  J.,  in  Moor*  ▼.  TWdk.  (jH  Ifoarv  t.  TudnmR,  IS  Unr  J.,  M . 

•MJ^  lA  Lcir  J.,  N.  S.,  US,  C.  P.    And  8.,1JS»C.P. 

aee  Ow  T.  KUAin,  1  &  a  P.  388:  Oaf-  {q)  Markhmm  y.MUdkton,  2  Str.  12S0. 
mtft  ▼.  oabi,  6  T.  R.  80:  AoMnmm  t. 
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Pabtt. 


InpfopcfT 

dteoiaTgeor 

Jury. 


Wrong  DOQ« 
•uit. 

Wronitad- 
miirionor 
r^tetionof 
evldenoe. 


New  Trials 

has  been  done  between  the  parties  (r).  Where  a  jory  gan  a 
general  verdict  for  the  defendant  on  three  isBuet,  haTing  beci 
misdirected  on  one»  the  Court  granted  a  new  trial  on  payneit 
of  costs  (i)« 

In  trespass  quare  elautumfrepity  issues  were  joined  on  Uum 
pleas: — 1.  Of  a*pnblio  carriage-way;  2.  Of  a  public brkUt- 
way;  3.  Of  a  public  foot- way:  the  jury  found  a  verdict  for 
the  plaintiflP  on  the  first  issue,  and  for  the  defendant  on  tk 
third;  and  the  judge,  without  the  plaintiff's  oonscot,  £•- 
charged  the  jury  from  giving  a  verdict  on  the  second  iaie; 
the  Court  granted  a  new  trial,  although  the  plaintiff,  at  te 
beginning  of  the  trial,  had  agreed  that  the  damagei,  if  uj, 
should  be  merely  nominal  (t).    Where,  however,  there  w« 
two  issues,  and  the  jury  found  upon  both,  but  the  judge,  wakt 
a  misapprehension  that  the  finding  upon  the  fint  inoeRt* 
dered  tne  second  useless,  discharged  the  jury  upon  the  aeeoai 
issue,  it  was  held,  that  the  proper  course  was  to  apply  to  tki 
judge  to  have  the  verdict  entered  according  to  his  notoii  vd 
not  to  move  for  a  new  trial  (u).    It  may  be  added,  that,  after 
a  finding  on  idl  the  material  issues^  the  judge  may  dtschaigt 
the  jury  without  the  consent  of  the  parties  («)• 

As  to  granting  a  new  trial  when  the  judge  has  impnpeify 
nonsuited  the  pudntiff,  see  Vol,  1, 435. 

If  a  judge  at  the  trial,  or  a  sheriff  upon  a  trial  before  bn* 
or  upon  the  execution  of  a  writ  of  inquiry,  admit  improicr 
evidence  (jr),  or  reject  evidence  which  ought  to  beadiniUcd(r)t 
by  which  means  the  result  of  the  trial  or  inquiry  has  tea 
different  from  what  it  otherwise  would  have  been,  the  Cevt 
will,  in  general,  grant  a  new  trial  or  inquiry  (a).  And  if  eri- 
dence  be  improperly  rejected,  a  new  trial  will  be  granted,  an- 
less,  with  the  addition  of  the  reiected  evidence,  a  verdict  for 
the  party  offerinji^  it  would  be  clearly  and  manifestly  ^K^"^ 
the  weignt  of  evidence  (b).  In  some  cases,  however,  theCooit 
may  refuse  a  new  trial,  though  evidence  has  been  immfeAj 
rejected ;  as  where  the  fiict  which  such  evidence  was  offem  te 
establish  was  proved  by  other  means,  or  was  not  disputed  (e)»  or 
was  admitted  by  the  opposite  counsel  (c?) ;  or  where,  aaniiiiDf 
the  rejected  evidence  to  have  been  received,  a  verdict  in  foTW 
of  the  party  offering  it  would  have  been  clearly  and  manifo^ 
against  the  weight  of  evidence,  and  certainly  set  aside,  ona^fi- 
cation  to  the  Court,  as  an  improper  verdict  (e).  The  Coari  re- 
fused a  new  trial  before  the  sheriff,  because  the  under-^siif 
reAised  to  allow  the  defendant's  attorney  to  eroaa-esaminesoor 


(r)  Id.  AndtmBnwm^.Skntf,  I  Scott, 
N.R..9!  Beekkmm  t.  Onearne,  7  Scott,  N. 
R.,  S9Ut  Mid  per  Ttrndal,  C.  J.,  in  than  r, 
Tuekwtii,  lA  Law  J.,  N.  S.,  153.  C.  P. 

(«)  Ijtrd  ▼.  WaHk,  3  Bingn  N  •  C.,  680} 
4  Scott.  409,  &  C 

(r)  TUMir  ▼.  R^mkmd,  4  Ad.  ^  E. 

a68. 

<«)  J«teff  ▼.  7VrM«r,3  DowL  211. 

(t)  Re»  ▼.  JflAMMfi,  5  Ad.  ^  E.  4a8,  mtt. 
Vol.  1.401. 

(y)  TiMm  ▼.  Amirmoi,  BaniM,  448: 
Beirond«ltii<ceNT.  Arr,4Ad.ft  £.53;  & 
Nev.  ft  M.  6l7t&  C.f  Dm  TMtam  ▼. 
Wright,  1  H.  ft  W.  7S9|  7  Ad.  dc  E.S13, 


(t)  SiMii^T.Hfll.tW.BLlMl    _ 
<•)  RitectiDC  OMmwtnt  vitMM.  »- 

tnttwinilaii  Ttdiceof  lotda— <. 

019. 

M  W 
t.TmI.] 
9  C.  ft  J. 

(d)  Mt 
58. 
(•)P« 

mmr.Btnm,  1  Cm^^ 

Mwnto  T.  Smm,  3  Bait,  451:  l« 
11  BMt,  311:  JlMndr  T.  BHr. 
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of  the  plaintiff's  witDMses,  it  appearing  that  the  cross-examin-  cmap.  xxyi. 

ation  was  not  necessary  (/).    Nor  will  the  Court  grant  a  new 

trial  for  the  admission  of  improper  eridence ;  although  a  ver- 
dict is  found  for  the  party  adducing  it,  if  they  see  clearly  that 
the  improper  evidence  could  not  have  weighed  with  the  jury, 
or  that  the  verdict,  if  given  the  other  way.  would  have  heen 
set  aside  as  against  evidence  {a).  And  the  Court  have  refused  a 
new  trial  for  the  improper  admission  of  evidence,  where  there 
clearly  appeared  to  be  sufficient  evidence  to  support  the  verdict, 
independently  of  the  evidence  so  admitted  {h).  If  the  plidn* 
tiff's  counsel  proposes  to  give  evidence  in  anticipation  of  the 
intended  defence,  but  does  not  do  so,  the  judge  then  intimating 
an  opinion  that  the  defence  cannot  be  gone  mto,  as  it  was  not 
qsecially  pleaded,  and  the  jud^  afterwards  allows  the  defence 
to  be  ffone  into,  and  the  plaintiff  adduces  his  evidence  in  reply, 
and  there  be  a  verdict  for  the  defendant;  these  circumstances 
are  no  ground  for  granting  a  new  trial  (t ).  Nor  is  stating  as 
admitted  on  record  a  &ct  taken  for  granted  throughout  the 
trial,  though  not  admitted  on  the  record  {k). 

The  Court  will  not  grant  a  new  trial  for  an  objection,  either  Wh«ra  oi^ 
to  the  direction  of  the  judge  at  the  trial  (/),  or  to  the  admis-  SfSBJfflir* 
sion  Im)  or  rejection  (n)  of  evidence,  unless  such  objection  NteiPriiu. 
was  oifttinctly  raised  at  tne  trial.  Thus,  the  non- production  of 
a  promissory  note  at  a  trial  before  the  secondary  is  no  ground 
for  moving  a  new  trial,  unless  the  objection  to  its  non-produc- 
tion  was  taken  at  the  time  (o).  Where  evidence  is  tendered 
for  a  purpose  for  which  it  is  not  admissible,  and  rejected,  a  new 
trial  will  not  be  granted  merely  because  such  evidence  was  ad- 
missible for  another  purpose,  not  stated  at  the  trial  {^p).  In  an 
ejectment  by  a  devisee,  it  was  objected  at  NiH  Pmu^  that  the 
legal  fee  was  in  trustees  named  in  the  will ;  but  the  Court  were 
of  opinion  that  they  took  a  chattel  interest,  and  the  defendant 
was  held  precluded  from  availing  himself  of  this  objection  as  a 
ground  for  a  new  trial,  inasmnch  as,  if  the  objection  had  been 
correctly  stated  at  the  trial,  the  plaintiff  might  have  removed 
it,  by  shewing  that  the  chattel  interest  was  determined  {q\ 
An  ODJection  to  the  applicabilitv  of  evidence  must  be  made 
before  the  summine  up  (r).  It  a  defendant  neglect  to  point 
out  on  the  trial  a  limitation  in  a  covenant  which  would  have 
protected  him  from  part  of  the  damages  given  against  him,  the 
Court  will  not  grant  a  new  trial  (#).  Nor  will  they  do  so 
upon  an  objection  which  has  been  waived  at  Nin  Prius^  even 

(/)  ppicw  ▼.  Horlofi,  S  Hodg.  14.  iteiM  v.  fFUcnr.  8  Ad.  ft  E.  314:  Walktr 

If)  Boron  J>  Rutten  ▼.  Ikur,  4  Ad.  tt  ▼.  Needhamt  1  Dowl..  N.  8.,  SSOt  Doe  Otf- 

E.A3;6  NcT.  &M.617,  8.C,:  DoeT^  6«rtT.i{oM,7M.ac  W.  lOS:  DmPMMmt. 

tkam  T.  Wright,  1  H.  dc  W.  7S9;  7  Ad.  A  Benjamin,  9.%d.  &  E.  649|  where  an  ol^ec- 

E.  313,  &  C  Hon,  that  an  hutniment  was  not  properly 

(ft)  Harjbrd  ir.WU$m,  1  Taunt.  IS.  And  itamped,  was  held  to  he  wahrra,  hy  not 

He  Doe  Te^nhmm  v.  Tifler,  6  Btaig.  061 ;  4  takhif  such  objection  at  the  trial.    Set 

Moo.  A  P.  377*  S.  r.  atoo  Fm«  ▼.  Wegner,  7  Ad.  ft  B.  116,  n. 

(I)  SMUk  T.iforra6k,  Car.  &  M.479,  (n)  OWm  yr.Vtke,  9  M.  ft  W.  3S1:  1 


Excfa.  DowL,  N.  S.,  40S,  S,  C;  mOe,  VoL  1 ,  396: 

(Ir)  Strmee^  ▼.  Blake,  1  M .  ft  W.  ISB.  GoaNn  ▼.  Cbrry,  8  Seott.  N.  R.,  94:  9of 

(I)  Jifl6<fUDM  ▼.  Cock,  6  Taunt.  338:  Afor-  den  t.  Odco«or,  3  Jur.  10S7* 

»M  ▼.  Jfumv,  13  M.  ft  W.  A9t  9  DowL       (o)  Henn  r.  Neck,  3  DowL  163. 

ft  L.  190:  Wmrdman  v.  Bettkouee,  9  M.  ft       (p)  Rex ▼.  Ortml,Z  Ner.  ft  M.  106. 

W.  aM:  IkitehHue  ▼.  Oroee,  3  Q.  B.  997:        («>  Dne  Cent  ▼.  Needi,  9  M.  ft  W.  199. 


Wetmrn  t.  WhUntoM,  H  Jur.  964:  Heame       (r)  Abbott  ▼.  Fereotu,  7  Btaif.  363. 
V.  StMPflS,  6  Jar.  458.  («)  Short  v.  JCMpmy,  11  Ad.  ft  £.  98. 

(«)  Mmltn  V.  Tk^hr,  9  Hodg.  3:  WU- 


paiit  *.     tliough  the  objection  be,th4teTidmce  Mquii«d  by  l4w  wuDot 
"  produced  ({J. 

^'^i^r"       Where  a  Dill  of  execpUoiuhai  been  tendered,  the  CotutwiQ 
eucptvau.     never  gruit  &  new  triu  upon  the  aame  point  of  law,  nnleB  th* 

party  couaent  to  waive  ■uch  bill  (tt) ;  but  they  will  on  aont 

other  point  (x). 
When  As  to  granting  a  new  trial,  when  the  judge  hai  iraprapedj 

S^^^^^    refined  to  allow  an  amendmuit  at  ttie  trial,  nnderS  Sf  4  f^-S 
^^  e.  42,  iee  Foi.  1,396. 

Oi  impropn       As  to  granting  a  new  trial,  when  the  judge  hai  impTop^y 
SSSl*       allowed  a  party  to  bjgin,  tee  Kot  1,  372. 

Dttuii  ^  Di^Miil  or  Miioondtta,  Ac.  of  OJfher  of  ti«  Owl.}- When 
thgcoun.  '^  jndKe'a  manhal  entered  the  caiue,  by  miBtake,  in  a  wnwg 
list,  ana  (he  cuiae  waa  conaequently  tried  «•  undefooded  in  tin 
abaenoe  of  the  defendant,  the  Conrt  granted  a  new  btial  (/)• 
And  the  taxae  where  the  nnder^herifT wbo  retnnwd  the  pud 
wai  attorney  for  the  op^otite  party  (*).  And  the  same  whoa 
the  sheriff  returned,  pruonera  for  debt  taken  out  of  cnatedy 
on  pnipoae  to  leire  ai  an  inqueat  on  a  writ  of  inquiry,  and  tkt 
Court  would  hare  made  the  sherifFpar  the  awtahadhe  beena 
party  to  the  rule  (a).  On  a  motion  tor  a  new  trial,  upon  tha 
ground  that  the  verdict  waa  entered  by  mistake,  the  Court  will 
leoeive  tha  affidavit  of  ajoiymanaa  to  what  oocnnad  ini^eB 
court  upon  the  delivery  of  the  verdict  (i), 

Dt/dtiJt  or  Mi4eondMet  ^  tA«  Jmrj/.l—K  a  faxm  bar*  beta 
Bwom  on  the  jury  by  a  wroi^  nimaine,  (partienUriy  if  he  te 
not  the  penon  summoned  or  intended  to  be  sworn),  a  new  tzU 
maybegtanted(ej;  bnt  otherwise  if  awom  by  a  wroi^obriatiaa 
nBaie(iJ^.  It  is  discretionary,  however,  with  As  Coort  to  gnnl 
a  new  trial  in  such  a  case  or  not;  and  they  will  not  do  m  oa- 
less  the  mistake  as  to  the  juror  hM  been  prodaative  of  aaoB 
injustice  f  «). 

If  the  jury  return  a  perverse  verdict,  the  Court  willRsnta 
new  trial,  and,  in  general,  without  payment  of  costs  {/).  In 
an  action  against  an  infont,  an  Oxford  student  for  the  hii«  of 
borsee,  &0.,  the  jury  having,  contrary  to  the  opinion  of  the 
judge,  found  for  the  plaintiff  upon  an  issue  wheUier  they 


*•  T,  Twttir,  1  Uad(.  )i  MsrrM  t.  Jtl 

(■)  ItiVltai  T.  Niatr>.  1  W.  B1.  gni  i^-  Rirm.  I    .  . 

Covp.lSl.S.C    ShJAMUi*.  OnHM,  Hiten,6TuBt. 

1  B.  ai  Aid.  «H:  Otiim*  i.  Imftm.  i  H.  ft  W.  IM,  pa  ] 

Ja>.llS7,9.B.  4ii«.!iiBi 

'•1  »-«(f.I«cH,Cawp.  111.  Butm 

.vuuni.  \  Bmia,  an.  sa 


ladtteCaan 


Saaimf  T.  BHita,  7  U.  A  W.  3Wi 
■L,  N.  s-  W:  ohmiw  t.  Hro,  a 

Jur.  1S3,  KlA.    S«  OmU  T.  Tutor,  ■ 
Chit.  Si^  MS.    Ai  to  vli(n  tiM  iDdnlt 

ry,  ISP- •"■*"■'-"■ 


In  wkai  Chuei  granted.  VB2$ 

w«re  neoenuiet  or  not,  tke  Cooit  granted  a  new  triaL  without  CBAv.nTi. 

ooetB  (^).    And  where  the  jury  kmnd  a  verdict  for  the  pUin-  '• 

tiff  on  aQ  the  eoaati^  notwithstanding  they  were  told  hj 

the  jndge  that  there  wae  no  evidence  wl^h  applied  to  one 

ooBi^  a  new  trial  was  granted  (h).    Bnt  the  Conrt  refosed  to 

set  aade  a  Tcrdict  as  petyetee,  beoanse  the  jnrj  had,  contrary 

to  ihib  Erection  of  the  jndge,  nren  more  than  nominal  d*- 

nages,  for  the  avowed  pvrpoee  m  enabling  the  plaintiff  to  ob« 

tarn  the  oosti  of  the  action  (•). 

If  the  jnry  ftnd  a  verdict  contrary  to  evidence,  the  Conrt  wbtnitb 
will  in  ffeneial  giant  a  new  trial  (i),  even  in  the  case  of  a  trial  Jg^  *^* 
at  bar  (/),  ^rticnlariy  if  the  jnenoe  of  the  case  require  it  (m).  *^^ 
Bat  not  80  if  the  veraict  be  each  as  the  justice  of  the  case  re- 
quired (n)»    Nor  will  they  grant  a  new  trial,  if  a  verdict  be 
nmnd  ior  the  defendant  agunst  evidence,  in  a  vexations  or 
hard  action ;  or  if  found  for  the  plaintiff,  after  an  nnconscion- 
aible  defence  set  nn  by  the  defendant  (e).    And  it  was  refused^ 
where  the  credibility  of  a  witness  was  left  to  the  juty,  ana 
they  fennd  a  verdict  against  his  evidence,  although  there  wsa 
no  evidence  to  impeach  his  credit  (p).     In  general,  the  Court 
will  not  grant  it,  u  there  was  an^  evidence  to  warrant  the  find- 
iof  of  the  jury;  but  if  the  verdict  is  very  unsatisfactory,  they 
miht  (q). 

Also,  where  evidence  has  been  given  on  both  iddes.  a  new  wbcntte 
trial  will  seldom  be  granted,  unless  the  evidence  a^unst  the  fjUgSSL^ 
verdict  very  strongly  preponderate  (r).    In  a  question,  how-  "™"'"» 
ever,  relating  to  naL  property,  where  the  inheritance  would 
have  been  for  ever  bound  by  the  verdict,  the  Court  gpranted  a 
new  trial,  although  the  case  had  been  left  to  the  juiy  upon  con- 
flicting evidenee  (s). 

For  esceesrive  damages,  the  Court  will  grant  a  new  trial  of  What  <!•- 
course,  or  set  aside  t&  execution  of  a  writ  of  inquiry,  in  all  ^^JSi^ 
cases  where  the  damages  may  be  ascertained  by  mere  calcula- 
tion (t) ;  and  in  other  cases  of  actions  ex  eoninaOu^  if  it  i^pear 
clearly  that  the  damages  are  excessive  (ti).    But  they  have  re- 


(^  HorrlMM  ▼.  Vrntt,  tmpm,  <p)  Lmm  ▼•  WmmUt,  3  Dovi  SffL 

I*)  Hm«v.  yrai^7Scoti,878>  Buii— tfwobterrotkMuof  Tliiifiw.C> 

(!)  (>«Mr«  V.  Omnw,  6  Seott,  N.  lU  J^  and  B«lv.  J^  in  Dmte  t.  ll«%,  6  B. 

539;  iVLdtQ.  678.  &  C  a  Cns.  SSL 

<*)  BHitM  V.  JftrnM,  1  Bun.  990:  Jlliar  {q)  Sm  O^^nm  ▼.  Ilmiiiii,  9  Scott*  N. 

T.  TVyior,  4  Scott.  MS:  Ltiyv.JfifaM.  IS  R..54& 

Moora.  418.  (r)  Atkki^  t.  AMmtJ  Str.  1J4S:  Doe 

(/)  Munru9e  T.X0fin«on,9  Ld.IUyin.  Mamm  t.  JiMon*  3  WQi.  6Ss  SuMrfn  t. 
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m)  Morritv,  Oeatb^,  I  H.AStlSJ9.  ir.  Frtmman,  3  Id.  38:  tUHn  T.  Tt^irn^ 

{H)  WOkifuon  ▼.  JVyM.  4  T.  R.  408:  3  Bing.,  N.  C^  108*  wImm  th*  iury,  on 

Saupwnv.  Jna/yitf,  3Wlb.a73:  GotUn  oooSictlng  eridcnoB,  had  fouad  lior  de- 

t,Wikoek,aU.m:A9lMy.LoiM,3Vf,  fendant,  and.  on  new  tzlal  anntad*  then 

—  ■-  -  a  Tcrdlct  fiv  plataUifl;  with  lOOOT. 


BL 181 :  fbscrunr  ▼.  Dnonahkw,  9  Burr. 

898:  Dmm  v.  Bmnmrd,  Covp.  SB7:  but  dimaow. 

leeS  B.  A  Aid.  Sfti.    In  Lmke  t.  Dger.  (1  M  Swinntrtm  t.  JTorowit  ^  3^^W< 

Jiir.  983).  it  is  reported  to  have  been  de-  3  Taunt.  9L    See  Id.  93i.  S.  C;  1^  r. 

cUedtbat  the  Court  wiU  not  giant  a  new  »flr«.9D.&  R.19«(  1  a  &C.84.  &  CU 


trial  oo  the  ground  of  Um  Tcrdiot  being  UniAwm  ▼.  W^nttr,  9  D.  ft  II.  991;  1  B. 
against  evidenee,  unless  theludge  who  &  C.  lin.  S.  C  /  Lmoim  v.  Himmt,  9 
tned  the  cause  ewoommmds  iL    Sooh   Mooie.lOS. 


seemstobethepactkei  (t)  See  Oey  t.  JDAMMlt,  1  Tauat.481: 

(•)  Alarirrnie  v.  Hutf,  1  Burr.  11:  jrare-   Sttovt^  v.  Lodcert^,  1  Jur.  79& 


wefi  T.  CktM^,  Id.  54:  JUaee^  v.  iimk$^  (u)  UHXa,  against  a  gentleman  of  «»• 

warimg,  3  Id.  1906:  IhrnlOtii  v.  WimU,  9  siderable  property  for  neadi  of  promise 

Salk.as:  StaftA  t.  BroMiCoA.  Id.644;  1  ofmarrlage  has  been  holden  not  eKoesslire: 

Ld.  Raym.  OS:  6  Mod.  ^,  S,  C;  Simrks  Wood  v7kw4,  S  Biag.,  N.  C,  UNL    And 

V.  Spicer,  9  Salk.  64&  see  Uarr%$on  v.  Cag9,  Carth.  407. 


Jd24  New  TrUa^ 

^^*^^*  fused  to  grant  a  new  trial  in  an  action  on  a  bill  or  note,  where 
the  jury  found  for  no  greater  amount  than  that  of  the  bill  or 
note,  though  it  was  alleged  that  less  was  due  ( jr).  And  where 
the  value  on  which  the  damages  were  calculated  was  assented 
to  by  both  sides  at  the  trial,  the  Court  refused  to  reduce  the 
damages,  on  the  ground  that  the  basis  of  the  calculation  was 
erroneous  ix).  And,  in  an  action  for  an  apothecary's  bill,  oon- 
fiisting  of  a  great  number  of  items,  where  the  Jury  gave  a  Tcr- 
diet  for  the  whole  sum  claimed,  the  Court  reuised  to  grant  a 
new  trial,  upon  the  ground  that  every  item  vras  not  proved, 
evidence  having  been  given  as  to  some  of  them  (a).  In  actions 
ex  delicto^  such  as  actions  for  trespass  (6),  for  diverting  a  water* 
course  (c),  for  criminal  conversation  (c^),  seduction  (e),  hat* 
tery(/),  false  imprisonment  (at)  or  other  personal  torts  (A), 
malicious  prosecution  (t),  slander  {k\  or  the  like,  where  there 
is  no  certain  measure  of  damages  (/),  a  new  trial  is  seldom 
granted  on  this  account,  unless  the  damages  are  outrageous  (m), 
or  the  Court  is  satisfied  that  the  jury  acted  under  the  influence 
of  undue  motives,  or  of  gross  error  or  misconception  {n\;  and 
the  same  as  to  the  execution  of  virrita  of  inquiry  (o).  A 
very  clear  case  of  excess  must  be  made  out ;  the  mere  unocnro* 
borated  affidavit  of  the  defendant  seems  to  be  insufficient  for  this 
purpose  (/>).  And  it  may  be  here  mentioned,  that,  for  this 
purpose,  the  Court  will  not  receive  affidavits  of  the  defendant's 
witnesses,  to  explain  or  add  to  evidence  given  by  them  at  the 
trial  {q).  It  is  very  usual  in  cases  of  assault,  where  an  ex- 
cessive verdict  has  been  given,  for  the  judge  to  suggest  to  the 
counsel  to  agree  on  a  sum,  to  prevent  the  necessity  of  a  new 
trial  (r). 
Whcrtd*.  A  new  trial  will  sometimes  also  be  granted,  or  the  executkn 
maim  too  of  a  writ  of  inquiry  set  aside,  and  frah  inquiry  granted,  if  it 
appears  clear  to  the  Court  that  the  damages  are  too  smaU  («); 
or  if  the  smallness  of  the  damages  has  arisen  from  some  mis- 
take upon  the  part  either  of  the  Court  (I)  or  the  jury  («),  or 


(y)  SaQr  ▼•  AnH*,  1  H.  a  W.  8.  djitralntof ,to  wHofce  «n  unftNinilB<  riifm 

U)  HUton  ▼.  Fowkr,  6  DowU  312.  to  the  property^  wm  holdcn  not  to  bt  <&• 

(a)  WhaOar  y.  Stmt,  5  Jur.  151,  B.  C.:  onrivo. 

but  we  Brewer  t.  Jadum,  6  Jur.  701.  (i)  LeUh  t.  Pope.  9  W.  BI.  1927:  Mrrii 

ib)  Bemmm  v.  Frederiek,  3  Burr.  1840:  T.  TVter,  1  Cown.  S7. 

JDhcsXmt  t.  Wood,  1  T.  R.  977t  Merett  ▼.  (*)  SmUh  r,  Bnmpelm,  9  Selk.  S44. 

ir«nNV,  ft  Taum.4ttt  1  Mwh, laS,  &C.:  (f)  See  Bemuit  ▼.  jUkoU,  2  T.  R.  Ml 

LoekkM  ▼.  }>»»  8  M.  &  W.  13S.  Dtv  v.  HoUBUfenf,  1  Jur.  794. 

(e)  Ple^MI  ▼.  ICerl  of  Dardmlar,  7  T.  (m)  Prfos  t.  SraMme.  7  Biiif.  SIS;  S 


R.  099;  1  Chit.  Rep.  7»  a.  Moo.  >  P.  l«ft,  a.  C.»  Stmrre  t.  Brim,  > 

(4)  JDnteHtav  V.  GumMnr,  4  T.  R.  6S1:    W.  81.942:  LtiOi  ir.  Pvt.ld.  1»7:  Fkth 


Wi(ftrd  w.  Berkeley,  1  Burr.  (i09l    See  MT  v.  Start  </  Dorehulm;  7  T.  R.  tf9: 

Chambere  t.  Cuu0em,  0  East.  944.  Bruce  ▼.  Rawibu,  3  WUa.  61. 

(0)  IrtPtnr.  Dearman,n  East, 23s  TWI-  (ft)  Chambere  ▼.  Oni||lilf,  6  East.  9H; 

Uige  V.  Wade,  3  Wlls.  18.  BigeO  ▼.  FVtmcto,  1  Soott.  N.  R..  118. 

{/)  Jenm  ▼.  Saarrow,  5  T.  R.  25?:  Orejf  (o)  Btnem  t.  Frederidt,  3  Burr.  1845t 

▼.  Grant,  9  Wik.  252,  20(M.  for  an  ••-  Bruce  t.  RmwUna,  3  WUi.  61,  63:  Irwftt 

■enlt.  T.  Dearman,  11  Eaat,  23L 

(f)  HWeMto  ▼.  Jfomy,  2  Wlb.  205:  L«9-  (p)  LaCM«ry  v.  Awoi,  10  Moore.  lOflL 

man  ▼.  Allan,  Id.  100:  Beardmore  r.  Ctar.  (9)  Fhimpa  t.  HoC^Utf,  8  DowL  SSL 

r^gton.  Id.  244,  lOOm.  for  false  imprison-  (r)  P«r  JOderannt  J.,  7  Bins.  3281   Sae 


ment.  under  warrant  of  secretary  or  state:  Lomqh  v.  SMM,  4  Ner.  a  M.  wL 

Bdgett  T.  Fmnaea,  1  Scott,  N.  R.,  118,  («)  Anamtage  ▼.  AWKv.  0  Jur.  671;  12 

20(tf.  for  a  night  in  the  cage.  Law  J.,  N.  S.,  323,  Q.  & 

(A)  Fabriga*  t.  Afoi^,  2  W.  Rl.  929:  it)  MarMtam  v.  MUdktom,  2  Str.  12»: 


OObert  t.  Bwrtenahaw,  Cowp.  230.     In  NMe  r,  Kennowap,  2  Deng,  bid. 
Bland  ▼.  Bland,  1  H.  ft  W.  1^.  lOOOf.  for       (n)  WoaiUbrd  ▼.  Badee,  ]  Str.  420:  Larw 

m  forcible  entry  into  a  dwelltng-house.  t.  Bsiffis,  7  Btng.  319;  0  Moa  4i  P.  208. 

and  staying  there  three  or  fimr  days,  atid  6.  C 


In  what  Ca9€9  granted.  1327 

from  some  nn&ir  practice  ti]>on  the  part  of  the  defendant  {x),  cuAr,  ixvt. 

Where,  in  an  unddended  action  on  a  mortgage  deed,  a  verdict 

was  taken  for  the  plaintiff  hy  mistake  for  the  principal  only, 
the  Court  refused  to  increase  the  damages  hy  adding  the  in^ 
terest,  hut  offered  to  grant  a  new  trial  (  y).  But,  as  a  general 
rule,  the  Court  will  not  grant  a  new  trial  in  an  action  for  a 
tort,  on  account  of  the  smallness  of  the  damages  («) ;  and  they 
xefused  to  grant  it  in  a  recent  case,  where,  in  an  action  against 
a  surgeon  for  negli^nce,  wherehy  the  plaintiff  lost  a  leg^  the 
jury  gave  only  nominal  damages  (a).  And  in  actions  of  lihel 
or  slander,  the  Courts  never  ^rant  a  new  trial  merely  upon 
the  ground  of  the  damages  hemg  too  small,  and  this  though 
the  judge  is  not  satisfied  with  the  verdict  (b) ;  hut  if  the  smsil- 
ness  of  the  damages  has  arisen  from  any  of  the  ahove  reasons, 
perhaps  they  might.  It  is  no  ground  for  setting  aside  a  verdict 
m  an  action  for  a  lihel,  that  the  jury  have  given  only  Is* 
damages,  under  a  mbtaken  impression  that  it  would  carry 
costs  (c).  As  to  when  the  Court  will  increase  or  reduce  the 
amount  of  the  damages,  see  ante.  Vol.  1,  448,  449. 

For  the  misconduct  of  the  jury,  also,  the  Court  will  in  ge-  M iMooduoc 
neral  grant  a  new  trial,  if  the  misconduct  be  such  as  to  satisfy  o^i^^* 
the  Court  that  the  verdict  has  heen  determined  on  without  that 
grave  and  serious  deliberation,  that  ri^ht  exercise  of  judgment 
and  that  total  absence  of  all  partiality,  so  necessary  to  the 

S roper  execution  of  the  important  duties  of  jurymen.  Thus, 
^the  jurors  eat  or  drink,  after  the  summing  up,  at  the  expense 
of  the  party  for  whom  the^  afterwards  find  a  verdict;  or  if 
they  determine  their  verdict  by  lots;  or  if  they  or  any  of 
them  have  previously  declared  that  the  plaintiff  should  never 
have  a  verdict  (d\  or  the  like ;  the  Court  will  set  aside  the 
verdict,  and  grant  a  new  trial  (e).  Where  two  of  the  jury, 
during  the  progress  of  a  trial,  which  lasted  two  days,  dined  and 
slept  at  the  house  of  the  defendant  on  the  evening  of  the  first 
day.  and,  consequently,  before  the  summing  up,  the  Court 
held  that  it  was  discretionary  with  them  whether  they  would 
set  aside  the  verdict  and  grant  a  new  trial ;  and  as  the  party 
making  the  application  declared  that  he  did  not  entertain  any 
belief  that  the  jurors,  in  giving  their  verdict,  were  influencea 
by  their  visit,  and  there  were  no  grounds  for  suspicion  of  unfair- 
ness, the  Court  refused  to  do  so  (  /  ).  And  the  Court  refused  to 
set  aside  a  trial  had  before  the  sheriff,  upon  the  ground  that 
one  of  the  jurors  had  served  the  defendant  with  process  in  the 
action  (a). 
The  Court  will  not  receive  affidavits  made  by  any  of  the 


it)  mt$  ▼.  PoUhmnpton,  9  Salk.  647.  (<i)  Dent  v.  Hvmdni  ^  Bert/brd,  i 

Sm  H«a ▼.  Sume,  1  Stra.  fflflw  Salk.  646;  9  Comyn.  OOl.  See  Gatf^fi>r4  ▼. 

ip)  Baker  r.  Breum,  9  M.  A  W.  100s  5  BtaO^/brd,  6  Price.  36. 

Dow).  313,  S.C  (•)  Vol.  1,  987:  Me  Uughet  t.  Bttdd,  8 

(2t  Mantnn  ▼.  AUct,  1  Com.  B.  444:  DowL31ft.    See  a  caie  where  all  the  Jmy 

Citbt  ▼.  TurmaUtp,  Id.  64U:  Mawieet  v.  were  not  picient  when  the  renUct  wae 

>Milbwe»,  9  Doug.  fiOO.  given,  ««▼.  IF 

(•)  Gttte  T.  IWmofay,  1  Coin.  B.  640.  &  SeL  386,  &  C 


Brtekfmk,  9  Doug.  WO.  given.  Res  ▼.  WceUtr,  9  Stark.  Ill;  6  M. 

(a)  Gttte  T.  IWmofay,  1  Coin.  B.  640.  &  SeL  386,  &  C 

(b)  jtrmptage  v.  Haiep,  tupra:  Rendall  If)  Morrtt  ▼.  Flvion,  10  M.Ac  W.  137; 
▼.  Hagwm^,  5  Bhig.,  N.  C,  494;  7  Scott,  9  DowK.  N.  S.,  935,  &  C.  See  A.  v.  Kin- 
487,  &  C:  Hapward  ▼.  NetPttm,  9  Str.  near,  9  B.  &  Aid.  468;  1  Chit.  Rep.  401. 

(e)  Hear*  t.  CriffiH,  9  Scott,  N.  R.,  15;  \g)   Prime  ▼.  TUdumarah,  7  Jur.  209, 

1  M.  &  0. 7B6>  S.  &  Exch. 
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paktt.  juiymen  {h\  or  ftffidayits  of  what  any  of  the  jnroiB  hare  aud. 
to  prove  or  reapectinff  aoch  miaoondact  (t);  it  must  be  prorea 
in  some  other  way  (I).  And  this  is  the  case,  though  the  mis- 
conduct is  in  some  d^^ree  confirmed  oHundt  {l).  Though  it 
seems^  that,  when  affidavits  are  used  in  moving  for  a  new  trial, 
imputing  personal  misconduct  to  a  jury,  amdavits  of  any  ol 
the  jurvy  rebutting  such  imputation,  may  be  used  in  an* 
Bwer(M).  As  to  the  Court  receiving  the  affidavit  of  a  junr- 
man,  to  show  that  the  verdict  has  been  entered  by  mistake  mr 
the  wrong  party,  see  ante,  1324. 

Absenoe,  frc  Abtence^  S^,  of  C&wuel  or  AUom^.'] — ^If  the  cause  be  tried 
tS^^"*  m  the  order  in  which  it  is  inserted  in  the  cause  list,  in  the  ab- 
sence of  the  opposite  party  or  his  counsel,  the  Court  will  not 
grant  a  new  trial,  unless  under  very  special  circumstances ;  ia 
nHiidi  case  it  wovdd  be  granted  only  on  pajrment  of  costs  (ii).  in 
a  recent  case,  where,  in  an  action  for  crim,  eon,y  the  pluntiff  was 
nonsuited  by  the  accidental  absence  of  his  attorney,  and  afinedi 
action  would  be  barred  by  the  Statute  of  Limitations,  a  new 
trial  was  granted  on  payment  of  costs  as  between  attorney  and 
client  (o).  Where  a  cause  was  called  on  and  tried  as  an  un- 
defended cause,  in  consequence  of  the  defendant's  attorney  ne- 
gleetinff  to  deliver  his  briefe,  the  Court  granted  a  new  trial, 
but  ordeted  the  defendant's  attorney  to  pay  the  costs,  at  be- 
tween attorney  and  client,  out  of  his  own  pocket  (p).  When 
a  cause,  which  stood  thirty  off  at  the  aanaes,  was  taken  out  of 
its  turn  as  undefended,  in  the  absence  of  the  defendant's  at- 
torney, who  was  casually  absent,  no  notice  having  been  given 
that  it  would  be  taken  as  an  undefended  cause,  tne  Court  sat 
aside  the  veidiot  and  g^ranted  a  new  trial,  the  costs  to  abide  the 
event  (7).  But  where  a  cause  in  the  writtrai  Mat  for  the  day 
was  triea  out  of  its  order,  as  an  undefended  cause,  in  the  ab- 
sence of  the  defendant's  attorney,  the  Court  granted  a  new  triaL 
only  upon  payment  of  costs,  and  an  affidavit  of  merits  (r);  and 
even  if  it  were  not  in  the  written  list,  the  Court  would  not,  in 
such  a  case,  grant  a  new  trial,  except  upon  an  affidavit  of 
merits  (1).  Where  a  cause  was  taken  out  of  its  turn,  upon  the 
statement  of  the  plaintiff 's  counsel  that  it  was  undefended,  and 
it  appeared  that  counsel  had  been  instructed  for  the  defenduit. 


berU  r.  HttfAat.  7  M.  ^  W.  399:  Vaiter.    pab,  24. 


Dtknal,  1  T.  R.  11:  Omkmt  t.  NoM.  7       (n)  Amt9,  Vol.  1,  964    8«  "Jbmt^  t 
PHm»  itSs  HiriMr^gM  t.  DaJhtmrn,   11    SaULflS. 


Price.  383:  R.  v.  Wooler,  6  M.^  Sel.  366:  <o)  jt^Hng  ▼. GoUimv,  1  Com.  B.  63S. 

BHdgufO0d  ▼.  Wgim,  1  H.  &  W.  574.  (p)  De  RmOnif  T.  Fmta,  3  Taunt  4ai. 

(i)  Hsnuy  t.  Hewitt,  8   Dowl.  608:  OtwlMoecl  ▼.  Sinw,  9  Cblt  Rap.  989L    Bat 

atrafar  ▼.  GHiAom.  7  Do«l.S83;  4  M.  ft  Me MiMr  t.  Dfelr,  S  B.  fc a SMt  5 Moote. 


W.ni,&C/BM»sw»y.Laivl^.aScoU,    iai,&C: 
N.  k.,  518;  1  DowL  k.  L.  tli  18  Law  J^    112,  em^ 


▼.B«M^6Bi^^N.C« 


N.  a.  867.  C.  P.,  a.  C:  AUImik  ▼.  WV-       (f )  Awit  T.  VmrnkM,  9  DovL  918:  ])»w 
I,  6  Jar.  406:  Davk  t.  Taglot,  9   Harw  T.HM0ia,8Soott,fiO8:aB^lf.a 


Chit. Rep. 908.  945;  8  DoiH.  977*  &  C.-  antirvol.  i. 

(ft)  9Be  fltoTMir  t.  BrntUt,  8  DowL  888,    364. 


wbare  aOdarf ta  were  made  b^  penona  (r)  Wwmdrhdat  ▼.  BtrnMrnM,  3  B.  ac  Ad. 

who  wttneMtd  the  Jury  dnwtaff»t><^r  3Sa    See  A)r%fer  ▼.  R«ta«H|rtf .  9  Dovi. 

thair  TenUcL  49.  where  it  waa  crantad  wtthottt  corti. 

ID  OMan  ▼.  Wmhmtm^  1  N.  R.  3961  M  BkitMmm  ir.  Buftwir,  5  B.  ft  AIL 

See  19hM««  t.  Bknk,  8  Taont.  96s   I  S^:  1  D.  ft  R.  553,  &&    See  aa  to«M 

lloore^tf\S« C^  ejMavit  of  aurtti,  KiA  t. 

(mi)  SlaNdapiHeaa  t.  PflalMnt,  9  Jar*  ai^a,  il  (^« 


In  inhat  Cattt  ffmnted . 

but  that  notiM  that  tii«  eauM  would  be  defended  wai  not  ca* 
tnred  till  Isto  on  the  preTiona  night,  the  Court  granted  s  new   — 


trial,  upon  payment  of  the  amount  of  damam  into  conrt ;  the 

costsofthe  tri&landaf  theftpplicationtoatnaetheerent  (().  It 

a  been  heid,  that  if  the  marshal  enters  a  came  aa  undefended 


fer  the  daj  on  which  nndefendad  cansM  are  taken,  in  Uiddlraex, 
the  defendant,  if  he  mean  to  defend  it,  must  instruct  counsel  to 
appnr  on  that  da^r,  and  state  that  it  is  defended ;  or,  at  any  nt«, 
niiut  gtre  the  plaintiff  notice  to  that  efiect ;  and,  in  de&nlt  of 
this,  if  tiie  phimUff  tiy  the  cause  aa  undefended,  and  obtains 
Terdiet,  the  defendant,  though  he  will,  upon  an  affidavit  of  me- 
rlti,haTe  the  verdict  set  a«<ie,H  will  only  be  so  on  payment  of 
«oits  (■).  The  Conrt  will  not  grant  a  new  trial,  even  on  pay- 
ment of  coets,  where  the  defendant  or  his  attorney,  having  an 
opportunity  of  trying,  careleaslv  permits  a  verdict  to  be  taken 
against  him  as  in  an  undefandea  cause  («}, 

for  wbmn  a  verdict  is  aft^wards  given,  deliver  to  the  jury,  af-  J^J^^JJ* 
ter  tliey  have  left  the  bar,  evidence  wU^  baa  not  been  shewn  t>uir< 
to  the  Court,  a  new  trial  will  be  gnnted  (y).     So,  if  he  have  iDnopstr 
laboured  the  jury,  or  used  improper  influence  with  them,  to  ^j!^'°' 
induce  them  to  give  a  verdict  in  his  &vonr,  a  new  trial  will 
be  granted.     Where  hand-bills  reflecting  on  the  plaintiff's 
chmcter  ware  distributed  in  court,  and  iliewn  to  the  jury  on 
the  day  <tf  trial,  ■  vefdiet  against  him  was  set  aside,and  a  new 
trial  granted,  although  the  defendant,  by  his  affidavit,  denied 
■U  knowledge  of  the  hand-bills  (:).     But  merely  desiring  a 
juor  to  attand  at  the  trial  of  the  cbuk  is  no  ground  for  a  new 
l*al(.). 

Where,  by  a  frandnknt  trick  npon  the  part  <^  the  defimd-  HiikHUng  or 
ant,  the  plaintiff's  counsel  were  taken  by  surprise,  and  the  de-  f;^%,lb* 
fendant  thereby  obtained  a  verdict,  the  Court  granted  a  new  oppiaiu 
trial  (i).    Where  A  pWntiffwsa  nonsuited  in  consequence  of  a ''"^■ 
refosol  by  the  defendant's  oonnscl  at  the  trial  to  admit  certain 
deeumenta  in  evidence,  which  had  been  ureed  to  be  admitted 
by  the  defendant's  attorney's  agent,  the  Conrt  granted  a  new 
tnal,  with  costs  to  be  pud  by  the  defendant;  but  they  refiw- 
ed  to  make  the  defendant's  attorney  pay  the  eosta,  because  be 
was  not  present  at  the  trial  when  the  objection  was  taken,  and 
had  given  no  instrnctions  to  the  eonnselsoto  da(c).    Where  a 
particular  of  demand  was  so  penned  as  to  mislead  the  defend^ 
sat,  the  Conrt  granted  a  new  trial  (d).     And  where  a  cause. 
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marked  as  a  special  jury  cause,  was  tried  by  a  oomnum  jury, 
in  the  absence  of  the  defendant's  attorney,  (without  any  db- 
&ult  upon  the  part  of  the  plaintiff's  attorney),  the  Court  set 
aside  the  trial  and  verdict,  and  granted  a  new  trial  with  costS| 
to  be  paid  b^  the  plaintiff  (e). 

If  tne  plaintiff  gave  no  notice  of  trial,  or  an  insufficient  om^ 
the  Court  will  grant  a  new  trial  (/  ).  So,  if  no  notice  of  exe- 
cuting a  writ  ot  inquiry,  or  an  insufficient  one,  was  given,  the 
Court  will  set  aside  the  execution  of  the  writ(^}.  ^ut  these 
irregularities  are  waived  hy  the  defendant  app^oing  and  mak- 
ing a  defence  (h),  A  defendant,  who  has  become  bankmjit, 
and  obtained  his  certificate  since  a  trial,  may  apply  to  set  aside 
a  verdict  against  him,  on  the  ground  that  no  notice  of  trial  has 
been  given  (t )• 

Default  or  Mucondnet  of  Wiinegtes.'] — A  new  trial  has  beea 
granted  on  account  of  the  non-attendance  of  a  material  wit- 
ness (Ir);  and  the  Court  in  one  case  granted  it  without  costs, 
where  a  material  witness  for  the  defendant  was  kept  out  of  the 
way  by  the  contrivance  of  the  pliuntiff,  to  prevent  him  from 
being  served  with  a  subpoena  (l)  :  but  in  a  later  case,  where  a 
witness  for  the  plaintiff  was  kept  out  of  the  way  by  the  coor 
trivance  of  the  defendant,  the  Court  refused  a  new  trial, 
observing,  that  the  plaintiff  ought  to  have  applied  for  a  post- 
ponement of  the  trial,  or  withdrawn  the  recora  (m).  And  the 
general  rule  is,  that  a  new  trial  will  not  be  granted  on  the 
ground  that  evidence  has  not  been  given  that  might  have 
been  given  at  the  trial  (n) :  and  the  Court  will  not.  on  motioB 
for  a  new  trial,  hear  an  affidavit  of  any  facts  which  might 
have  been  brought  forward  at  Nisi  Prius  (o).  The  plaintiff 
ought,  if  unprepared  with  hb  evidence,  either  to  make  ap- 
plication to  put  off  the  trial  before  the  jury  are  sworn,  or 
should  withdraw  his  record,  and  not  take  the  chance  of  a  ver- 
dict (p). 

The  Court  have  granted  a  new  trial,  where  it  appeared 
clearly  that  the  plaintiff's  case  was  a  mere  fiction  supported  by 
perjury,  which  the  defendant  could  not  at  the  time  of  the 
trial  be  prepared  to  answer  {q).  They,  however,  will  not  in 
^neral  be  satisfied  with  the  mere  affidavit  of  the  party  mak- 
ing the  application,  contradicting  the  witnesses  on  the  other 
aide  (r) ;  the  witnesses  must  in  general  be  indicted  and  ooa- 


(«)  Hagm  ▼.  HaO,  6  Scott.  N.  R,  TW, 

(/)  ThermoHti  t.  Cok»  S  Salk.  616:  mu 
JImu  V.  FFtflteNW,  S  Dowl.  3ML  And  Nt 
SprtgfT.  RuOmfiri,  S  Dowl.  4291 

(irl  Ymt$  T.  SKwifM,  Baroet.  SSS. 

(*)  TMrmoMi  ▼.  Cbfe.  8  Salk.  646:  Ymtt 
V.  SiMiM.  BarncftSSS.  koA  wet  Do9  An^ 
trdm*  ▼.  Jq^ttm,  3  B.  ft  Ad.  402:  F\rmu  ▼. 
Paraviebti,  4  Taunt.  MA:  Sherman  v. 
TitukM,  4  Scott,  286;  S  Hodgea.  32,  &  C : 
•MTaTVol.  1,297. 

(<)  Shtphmrd  T.  ThemptoHt  1  Dowl.,  N* 
S., 34At  9  M.  ^  W.  110,  &  C:  mnf.  Vol. 
1.297. 

{k)  >liMM..SSaIk.64Sw 

(/)  BulL  N.  P.  328. 

(fN)  Turqmtnd  t.  Dmtmn,  I C,  M.>  Jfc  R. 


701)1.  Asd  Mt  ICrfcMvtlf  ▼.  O^rmrm,  t  DowL 
642:  Pmdtham  ▼. Nwcmaw.S Id.  166:  Urn- 
ning  V.  Samuel,  2  DowL  7661  3  Ifoa  ft 
Sc  818,  S.C. 

(N)  CMIraT. Berry, lW1]a.9S.  Andna 
1  C,M.,  ft  R. 710, lU  Mmebmik  ▼.  Oi^ 4 
BliM^578. 

(ojHepe  ▼.  Atkime,  1  Price,  143. 

Oi)  Uerrimm  v.  HmtiMtt,  9  Prlc^  80: 
Edwarie  t.  Df^vivM,  2  Dowl.  642:  Etaw 
He  ▼.  miAwon,  8  Taunt.  236;  2  Moam 
179,8,0. 

(q)  AMMm  ▼.  Cbdir,  3  Ban.  1771. 

(r)  FMte  ▼.  PbHKiwm,  4  Tannc  6lAt 
aae  AHken  y.  HeweS,  1  Ncr.  &  M.  181: 
9pngveyf.Mitekett,9ChfUS7^,  BntMT 
Utter  T.  MwtdeU,  1  B.  4i  P.  427. 
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▼ieted  (s\  or  some  other  natisfactonr  proof  of  the  peijury  must  cmap.ct%i. 

be  offered  to  the  Court.    Even  where  the  witnesses  were  in- 

dieted,  we  have  seen  that  the  Court  refused  to  stay  execution. 

nntil  the  indictment  should  be  tried  (t).    It  is  no  ground  for  a 

new  trial,  that  a  witness  who  described  himself  as  a  Christian, 

and  by  a  wrong  name,  and  was  sworn  on  the  New  Testament, 

was  r^y  a  Jew,  unless  objected  to  at  the  trial,  for  he  may 

be  indicted  for  perjury  («).     Also,  it  seems  to  be  no  ground 

for  a  new  trial  that  new  witnesses  hare  been  discovered  who 

can  contradict  the  witnesses  at  the  former  trial  (x). 

Where  a  witness  made  a  mistake  in  his  evidence,  by  reason  Mbtaiw  oc 
of  which  a  yerdict  was  given  against  the  party  who  caUed  him,  witnen. 
the  Court  refused  a  new  trial,  althouffh  the  mistake  was  ex* 
plained  to  them  by  the  affidavit  of  tne  witness  himself  (jO  > 
but  in  a  more  recent  case,  under  similar  circumstances,  tne 
Court  of  Common  Pleas  granted  a  new  trial  (0).  Where 
a  defendant  insisted  that  he  was  surprised  by  a  mis-statement 
made  by  one  of  the  plainti£P's  witnesses,  that  Court  refused  a 
new  trial,  the  mis-statement  having  been  made  in  answer  to  a 
question  that  was  oollateral  and  beside  the  issue  (a). 

An  objection  to  the  competency  of  witnesses,  discovered  ineonpe. 
after  the  trial,  is  not  of  itself  a  sufficient  ground  for  a  new  J^^J^ 
trial;  although  it  may  have  some  weight  with  the  Court, 
where  the  party  applymg  appears  to  have  merits  (b).  Nor  is  it 
a  sufficient  grouna  that  a  witness  was  admitted  at  the  trial  on 
the  opposite  attorney's  undertaking  to  have  him  released, 
which,  since  the  trial,  he  has  refused  to  do  (c). 

Party  taken  by  Surprise,'] — In  some  cases,  where  a  party  is  Ptftytakan 
taken  by  surprise  at  the  trial,  the  Court  will  grant  a  new  ^  wrp*** 
trial  (d).  Thus,  they  will  grant  it,  if,  by  a  fraudulent  trick 
upon  tne  part  of  the  defendant,  the  plaintiff's  counsel  was 
taken  by  surprise,  and  the  defendant  thereby  obtained  a  ver- 
dict (e).  But  the  Court  never  grant  a  new  trial  upon  the 
ground  of  surprise,  unless  satisfied  that  the  first  verdict  was 
substantially  wrong  (/  ).  And  they  refused  to  grant  it,  where, 
by  reason  of  the  defendants  having  msufficiently  disclosed  their 
case  to  their  attomies,  the  latter  were  taken  by  surprise,  and 
unprepared  to  prove  a  certain  document  at  the  trial,  and  a 
verdict  was  given  for  the  plaintiff  (a).  So,  a  party  nonsuited 
for  non-production  of  a  document  mm  a  public  office,  is  not 
entitled  to  a  new  trial  on  the  ground  of  surprise,  where  he  has 
served  a  clerk  in  the  office  with  a  subpcBna  duces  tecum  to  pro- 
duce the  document,  but  has  omitted  to  apply  to  the  head  of 
the  office  for  permission  for  its  production  (Aj.    And  where,  at 

(«)  BmrfiM   r.  fttrie,   S  Tfdd,  ffffi:  1U  I  M.  &  0. 944.  S.  C. 
SmAv  t.  Mt^ewj  4  Bing.  Ml:   Hamp-       (6)  Turner  f,  Peartt,  I  T.  R.717> 
Mrt  V.  Umrrit,  3  Jur.  980,  C.  P.  (r)  Hemmiitf  ▼.  SmglUh»  3  Dowl.  IftSw 

(t)  AnU,  Vol.  1,  fiSl:  Warwkk  t.  Bntc«»       (d)  See  2>mM  ▼.  An«r.  2  Dowl..  N.  S^ 

411.  a  SgL  140.  See  ThurMi  v.  Beaumimt,  ff/O:  BeU  t.  Thompmm,  2  Chit.  194:  Uot' 

I  Biog.  339:  8  Moore,  612,  8,  C,  riton  ▼.  Hmrimm,  9  Pricey  89. 

IV)  Sta$  f.  Beam,  3  B.  &  B.  932.  («)  Ar»i§t  1329. 

U)  DIekmtsoH  ▼.  Blake,  7  Bra  P.  C.  177.       (/)  Tharm  ▼.  Slathpooe,  6  Scott.  N.  R., 

(y)  HuUt  ▼.  SheUom,  Say.  27.  JX;  ID.k  L.  24,  S.  C.»  per  Coltman,  J. 

(s)  Ridiardtm  ▼.  FUher,  7  Moore,  546;       (g)  Tharv§  ▼.  St&Uweod,  mpru, 
1  Blof.  145,  S.C  Qi)  Aua^  ▼.  JSvom, 2  Man.  &  G.  430; 

(a)  JI#«gtMy  V.  Kni^,  2  |Scott«  N.  R..  9  Dowl.  408.  S.  a 
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pabtt.     the  trial,  tlie  defendant  prodiieed  a  deed  wliieb  be  bad  had  nofioe 

to  produce,  and  there  being  an  attesting  witness  to  it  who  was 

not  called,  the  plaintifiF  was  nonsoited :  it  was  held,  that  the 
phdntifiF  was  not  entitled  to  a  new  trial  on  the  ground  of  bup- 
prise,  though  he  was  not  aware,  before  the  trial,  that  there  was 
an  attesting  witness ;  it  not  appearing  that  he  had  made  anj 
inquiry  upon  the  subject  (•). 

Fieth  eri.  JFresh  Evidence,  SccJ] — ^A  new  trial  will  seldom  be  grante^ 
deuce,  &c.  ^here  a  verdict  has  been  given  against  a  part^,  or  a  nlainCiB 
has  been  nonsuited,  for  want  of  eyidenoe  which  mijg^ht  have 
been  produced  at  the  trial,  because  it  would  tend  to  mtrodues 
perjury  (k),  £yen  although  the  evidence  was  briefed,  and  his 
ooiuisel  thought  fit  not  to  produce  it^/},  unless  the  veidict  Is 
manifestly  asainst  the  justice  and  equity  of  the  case  (m).  And 
where  a  yeraict  passed  against  the  defendant,  and  a  msterid 
witness  for  him  arriyed  on  the  following  day,  the  Court  «£ 
Common  Pleas  refused  him  a  new  trial,  because  he  had  not 
moved  to  nut  o£P  the  first  trial  <m  account  of  the  absence  of  the 
witness  (nj.  But  if  new  evidence  have  been  discovered  aHer 
the  trial,  sudi  as  to  satisfy  the  Court,  that,  if  the  party  had  had 
it  at  the  trial,  he  must  have  bads  verdict,  the  Co^rt  will  grant 
a  new  trial  upon  payment  of  costs,  in  oider  to  do  justioe  be- 
tween the  parties.  Where  the  d^ndant  was  sued  as  executor, 
and  was  absent  from  ^e  kingdom  at  the  time  the  action  was 
brott^t,  the  Court  of  Common  Pleas  muted  a  new  trial,  upen 
the  discovery  of  evidoice  after  verdict  mr  the  plaintiff,  although 
such  eyidence  was  in  the  possession  of  the  defendant's  attor- 
ney at  the  time  of  the  tnal,  but  not  known  by  him  to  be 
80  (o).  The  cGsoovery  of  witnesses  who  can  oontiudict  those 
produced  on  the  former  trial,  seems  to  be  no  ground  for  a  new 
trial  (/»). 
Etamjnaiton  A  cause  having  been  stopped  while  a  witiress  was  under  ex- 
^^^i^  amination,  and  the  plaintiff  nonsuited,  upon  a  statement  by 
his  counsel  oi  the  fiu^  he  was  prepared  to  prove,  the  Couit 
granted  a  new  trial  on  payment  of  costs,  upon  an  affidavit 
that  the  witness  could  have  proved  a  more  complete  case  than 
that  presented  by  the  counsel  (q).  The  Court  will  not  grant 
a  new  trial,  to  let  the  party  into  a  defence  of  which  he  yras  ^ 
prised  at  the  first  trial  (r).  But  where,  in  an  action  for  a 
nnisanoe,  which  was  defended  by  the  4kfendant*s  landlord^ 
the  defendant  not  attending  at  the  trial  in  consequence  of  hii 
beinff  told  that  he  need  not  do  so,  the  attorney  employed  by 
the  landlord  entered  into  a  coBseni-rule  to  abate  the  nrnsanee^ 
without  the  consent  and  against  the  directions  of  the  d^nd- 
ant;  the  Court,  upon  strong  affidavits  shewing  that  the  griev- 
ance complained  of  was  not  a  nuisance,  set  aside  an  attacfa- 


(D  BmHm  v.  MOmtar,  6  M.  *  G.  «M;    And  fee  Weak  ▼.QiBmw,?  PHee,  C7. 
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/»  uhat  Ctum  granted,  IdSS 

meat  whkh  had  iasiied  on  the  conBent-mle^  and  giaated  a  new  chak  sm. 
trill  (»).  

Where  eme  of  moeral  leau/u^  Sfc.  wrcmgfy  deeided,'\ — ^If  a  WhOTcneof 
party  be  entitled  to  a  new  tria!,  ex  debito  nuiUuB^  upon  one  of  ^S!c!mvSoS* 
Berml  isBaee,  the  Court  cannot  confine  we  new  trial  to  snoh  dedded. 
inae  onlVy  but  must  grant  it  as  to  all  of  them  {i)»  Therefore^ 
if  the  luoge  at  the  trial  allow  evidence  to  be  ^ven  npon  one  of 
Beraal  imies.  whidi  is  inadmisaible  (t») ;  or  if  he,  in  hia  direo* 
tion  to  the  jniy,  mistake  the  law  (xV,  or,  it  aeema,  in  any 
other  case  in  which  he  mi^ht  have  been  required  to  seal  s 
bill  of  exceptions,  a  new  trial  can  only  be  granted  upon  aJl  the 
issues  (^).  But  if  the  granting  of  the  new  trial  upon  one  of 
seTeial  issuee  be  a  matter  in  we  discretion  of  the  Court,  a% 
if  the  verdict  up<m  such  issue  be  against  evidence  or  the 
like,  it  may  be  granted  upon  such  issue  onl^  {z).  The  issue 
thus  founa  against  evidence  must  be  a  material  one,  to  induce 
the  Court  to  grant  the  new  trial  {a\  A  jury  having  assessed 
damages  upon  an  erroneous  principle,  the  Court,  in  jpranting  a 
new  trial,  refused  to  limit  the  inquiry  to  the  question  of  da-» 
nuwes  (6).  The  parties  on  the  second  trial,  whether  under  spe* 
ciaf  issues  or  the  eeneral  issue,  will  be  confined  to  the  same 
issues  raised  on  uie  first  trial  (c).  Where  two  issues  were 
raised  by  the  pleadings,  and  the  jury  found  upon  both,  but 
the  judge  before  whom  Uie  cause  was  tried  discharged  the  jury 
upon  the  second  issue,  upon  a  misapprehension  that  the  verdict 
upon  one  issue  rend^ndd  the  other  issue  immaterial,  the  Court 
held  that  the  proper  course  was,  not  to  move  for  a  new  trial, 
but  to  apply  to  a  judge  to  have  the  verdict  corrected  according 
to  his  notes  (eJ). 

Where,  in  a  case  against  seventeen  defendants^  two  sufiered  whetythBt 
judgment  by  default,  and  fifteen  pleaded  the  general  issue:  j^tSSl 
plaintiff  entered  a  ncUe  proeequi  against  one  of  the  two,  obtiunea 

rn  a  writ  of  inquiry  a  verdict  tor  900L  against  the  other,  and 
jury  found  their  verdict  in  favour  of  the  fifteen:  the  ver- 
dict as  to  five  of  the  fifteen  beiuff  unwarranted,  the  Court 
granted  a  new  trial  against  them,  leaving  the  verdict  against 
the  others,  and  against  the  defendants  who  suffered  judgment 
bjr  default,  undisturbed  («).  As  to  all  of  several  defiendants 
joiniog  in  an  application  fbi  a  new  trial,  seepoei,  1388. 

Where  Leave  reterved to etUer  a  Noneuitor  Verdict,! — ^If  the  wtocto»T» 
judee  at  the  trial,  when  there  is  a  doubt  whether  the  action  S^Hm- 
will  lie,  ailow  the  plaintiff  to  take  a  verdict,  with  liberty  fov  loitorTtr- 
the  defenduit  to  move  to  set  aside  the  verdict  and  enter  a  non-  ^^^^ 
suit,  the  defendant  may  move  accordingly,  and  so  obtain  the 
opinion  of  the  Court  upon  the  subject;  but  without  such 

it)  BoeiKgtmr,  Hanit,!  Bins.  187*  AS&    But  Me  Bull.  N.  P.  3S6lv  Sm.  m 

U)Bart  tf  MatwttMa  t.  Jitidhy,  7  M.  to  a  vmirt  d§  nomt,  Umim  ▼.  Lotmikt,  4 

*W.57D;  9I>owl7313»&C:HH*MMsn  B.ftC.47t. 

V.  Piftr,  4  Taunt.  Aa&  (a)  Bull.  N.  P.  998. 


(a)  BsmoMMiT.  ftare&niA«r,  3B.* Ad.       (6)  Ma/tomt^r,  J>w«.  1 C.  ^  M.  SSS. 

973.  k)  TkwaUtt  ▼.  Satmibwp,  7  Biw.  437; 

to)  nuUklmmm  ▼.  P»y,  4Taunt.aaS.  5 Moo.  &  P.  asi. 8.  a 
or)  Jitmamamt  v.  Fai tbrvaur^fM  ngra,       (d)  Hmt.  IWiMr,3Do«rLflL 
te)  XaH^MmtHt^d  ▼.  BntHm,  7  M.       («)  PHm  t.  Harri«»  10  Biog.  331 1 4 Moa 

kW.370:  IMfeMMMiv.  P^vv4Tnnt  &  Scott, 474, &  a 
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inproceed- 

ingt* 
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Past  r»  leave,  be  cannot  move  to  enter  a  nonsnit  (e).  And  on  Hk 
'  motion,  it  seems  the  Court  will  consider  not  merelir  the  poiit 
reserred,  but  the  whole  case  (/).  So,  where  a  plaintiff  hai 
been  nonsaited,  the  Conrt  may  order  the  nonsoit  to  be  set 
aside,  and  a  verdict  entered  for  him,  if  the  judge  at  Nisi  Prim 
gave  him  leave  to  move  to  that  effect  (]7);  but  not  other* 
wise.  And,  on  either  of  these  motions,  it  seems  that  the  Court, 
instead  of  allowing  a  nonsuit  or  verdict  to  be  entered,  mtj 
remodel  the  rule,  and  send  down  the  case  for  a  new  trial,  if 
that  course  be  more  in  accordance  with  the  justice  of  thi 
case(A)« 

Irregularity  or  Error  in  Proceedings  or  Pleadings^  ^•!H 
Where  a  new  trial  was  applied  for,  on  account  of  a  varianee 
between  the  issue  delivered  and  the  Niti  Prhu  record,  the  Coait 
revised  it  (t^.  And  where  a  Welsh  cause  was  tried  in  Mon- 
mouthshire mstead  of  Hereford,  the  Court  refused  to  set  aside 
the  verdict  on  that  account,  as  the  notice  of  trial  was  for  Mon- 
mouthshire, and  the  defendant  did  not  object  to  it ;  beadet 
which,  the  objection  appeared  upon  the  record,  and,  there- 
fore, if  well  founded,  the  party  had  another  remedy  {k).  At 
to  when  the  Court  will  grant  a  new  trial  for  error  in  the  yxrf 
process,  see  Vol.  1,  Pt,  1,  Ch,  12.  For  what  errors  in  thewni 
of  trial,  &c.,  where  the  cause  is  tried  under  the  writ  of  trial 
act,  the  Court  will  grant  a  new  trial,  see  Vol.  1,  Pt.  1,  C%.  16. 
And  in  what  other  cases,  for  errors  in  different  proceedings,  the 
Court  will  mnt  a  new  trial,  see  the  different  titles  through* 
out  this  work. 
E„OT  In  In  an  action  on  a  replevin-bond,  where  the  plaintiff  was 

piewUngi.  nonsuit  because  of  a  variance  between  the  replevin-bond  and 
the  record,  the  Court  gave  leave  to  amend  upon  payment  of 
costs,  and  ordered  a  new  trial  (/).  And,  in  one  case,  tne  Court 
granted  the  defendant  a  new  ti-iiil,  and  allowed  him,  vffOk 
terms,  to  amend  a  plea  of  a  right  of  way,  by  stating  the  right 
according  to  the  finding  of  the  jury,  or  in  such  other  roaniwr 
as  he  might  be  advised  (m).  And  where  there  was  no  definite 
issue,  and  a  verdict  had  been  found  for  the  plaintiff,  the  Court 
granted  a  new  trial,  with  liberty  for  both  parties  to  amend  (a). 
And  where,  by  mistake,  the  damages  had  been  laid  at  10/.,  ana 
the  jury  at  the  trial  had  found  for  the  plaintiff,  damaffes  160^ 
the  Court  granted  a  new  trial  onpayment  of  costs,  with  liberty 
to  the  plaintiff  to  amend  (o).  Hut  where  the  plaintiff  went  to 
trial  without  adding  the  simiUier  to  a  plea  concluding  to  the 
country,  and  obtained  a  verdict,  the  Uourt  held,  that,  ato 
verdict,  the  **  &c**  at  the  end  of  the  plea  was  equivalent  to  a 
timiliter^  and  refused  a  new  trial  (/>)•    And  so,  a  new  trial  hat 


<•)  Vol,  1,  433:  JfificMfi  t.  Omtnt,  I 
B.&  Aid.  8fi2:  WmikUuT,  Towen,  ST.  R. 
f75tottl. 

(/)  See  Dot  r,Dodd^i  Ner.  &  M.  83a 

(^t  Trmehtr  ▼.  H<MCon,  4  B.  &  Aid.  413. 

(A)  See  Dm  Wpatt  v.  SCq^,  5  Blog.  N. 
C. 484 1  Higgin$ ▼.  Nieholt,!  DowL&Sl. 

(i>  JHflfWrv.  BriMlrw,  awUs.243:  Doe 
QtteriU  ▼.  WpUk,  8  B.  &  AkL  478 :  Joiteo 
▼.  ToCftajN,  S  Taunt  634.  See  oMto,  Vol. 
],S3». 

{k)  Jmbnoo  f.  Rem,  II  Emt,  910. 


jn  Bmmml  V.  JbMkmmo,  S  TaoBtH: 
mflMMW  T.  prmtt,  5  B.  &  Aid.  805.  S.P.I 
but  lee  Brotcn  ▼.  KtM,  4  Nev.  a  M.  SA. 

(m)  Higham  ▼.  AttMC,  7  ScoiU  89;  7 
Dowl.853,&a    See  Vol.  1.878,8731 

(M)  4pofv  ▼.  Wrtgki,  18  Lew  J.,  N.&* 
144,  Exch.  ^_^ 

(0)  T;M»T.Ben«i,5  8ooit,N.IL,fl^ 
TbMlbMDR  T.  DIarktmilk,  7  T.  IL  Ut: 
elite,  VoL  1,809.  _ 

(p)  9itain  ▼.  LtmHo,  3  Ikmt  7W.  99 

torn  when  ttie  **  &c*  was  omitted,  tm 
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been  Tefosed  to  the  defendant,  where  his  object  was  to  plead  cm;>>.  hxti. 
specially,  and  rely  upon  a  defence  which  he  was  not  pennitted 
to  give  in  evidence  under  the  general  issue  (q).  And  the  same 
where  the  defendant's  object  was  to  amend  a  plea  of  rig^t  of 
way  in  which  the  way  had  been  incorrectly  described  Tr). 
And  in  the  last-mentioned  case,  the  Court  intimated  that 
there  was  no  case  in  which  the  defendant  would  be  entitled  to 
a  new  trial,  where  the  yerdict  was  clearly  right,  though  the 
pleadings  were  wrong.  An  error  which  may  be  taken  advan- 
tage of  on  motion  in  arrest  of  judgment  or  writ  of  error,  &o., 
Is  not  a  ground  for  a  new  trial  1$), 

As  to  granting  a  new  trial  wnen  a  verdict  is  taken  subject  Dtftct  in 
to  the  opinion  of  the  Court  on  a  ipeci<U  ease,  which  turns  out  •P«dii  cMt. 
to  be  so  defectively  stated  that  the  Court  cannot  give  judgment 
upon  it,  &c.,  see  Fo/.  1, 448. 

Where  the  Action  or  Defence  is  trifling  or  vexatious,'] — The  Whcnitbe 
Court  will  not,  in  general,  grant  a  new  trial,  where  the  value  JS^u^Jf" 
of  the  matter  in  dispute,  or  the  amount  of  damages  to  which  fling  or 
the  plaintiff  would  oe  fairly  entitled,  is  too  inconsiderable  to  ^***"*" 
merit  a  second  examination  (t).     The  value  or  amount  must, 
in  general,  be  20/.,  to  induce  the  Court  to  interfere  {u) ;  un- 
less on  trials  before  the  sheriff  (4;),  (in  which  the  limited  sum 
is  6L  (y))f  or  the  verdict  involve  some  particular  right  in- 
depenaent  of  the  damages  (r),  and  this  whether  the  verdict  be 
for  plaintiff  or  defendant  (a).    This  rule  applies  to  actions  of 
trover  {b),  to  cases  of  surpnse'(6),  and  thougn  other  actions  de- 
pend upon  the  result  of  tne  verdict  {c\    But.  it  seem^  it  does 
not  apply  if  the  verdict  was  obtained  oy  the  nraud  of  the  party 
obtunmg  it  (d).    And  the  Court  will  sometimes  grant  a  new 
trial  on  the  ground  of  a  misdirection  of  the  judge,  though  the 
verdict  be  under  20/.  (e).    In  a  recent  case,  it  was  granted  for 
a  misdirection,  thougn  the  amount  in  question  was  less  than 

u(n. 

Also,  if  the  defendant  succeed  in  a  hard  or  vexatious  action^ 
the  Court  will,  in  general,  refuse  a  new  trial  (^),  unless,  per- 

tmcDdment  allowed,   even   after  error  990:  Ltfddm  t.  Cbombe*,  5  DowL  560: 

biought:  Sibtmi  t.  Kirkimm,  3  M.  A  W.  Ftoetteood  r.  Ttayior,  SDowLTSS:  Watttr, 

tf :  VoL  1, 97B.  Jitdd,  infirm. 

(f  I  JOrAy  ▼.  Stmjmn,  3  Dowl.  791 :  Ta-  (s)  See  D^taU  v.  DnffieU,  Tidd,  9th  ed.. 


V.  IMU0,  5  Blng.  N.  C.  678.    See  910;  I  Chit.  Rep.  265;  1  Y.  ft  J.  403:  Be- 

fiartv.Ovwiir.  ltAd.ft  B.378,whereit  van  ▼.  Jonet,  2  V.  &  J.  964. 

«as  not  otajceted  at  the  trial  that  the  de-  (a)  Young  v.  Harrit,  2  C.  &  J.  14;  Tidd, 

fltaee  ought  to  havebeen  spedallypleadcd.  9th  ed.,  913:  Watt*  v.Judd,  6Scott.  N.  R., 

(r)  E&mnU  t.  Bnstm,  9  C.  tt  J.  18.  690;  6  M.  ft  0.086, 8. C.|  and  pcrA-ekine, 

mtmghttmr.  Rabett,»upra.  J.,  "  Where  the  verdlet  is  found  for  the 

(«)  Lone  V.  Crockett,  7  Price.fi66.  plaintiff;  thatofcoureeaaoertahistheUmit: 

(rt  Marth  T.  Botett.  9  W.  BU  851 :  JTo-  when  the  verdict  is  for  the  defendant,  the 

•«w  V.   Hull,   1    Burr.   11:  Burton  v.  limit  necessarily  is  theutmost  the  plalnUff 

Thomptont  9  Id.  664t  RiBbert*  v.  Karr,  1  could  have  reoov^ed." 

Taunt  406.  And  see  Vtrmn  v.  Hanke^.  2  (6)  Banmm  v.  Didttmr^,  4  P.  &  D.  441; 

T.  R.  USt  Wood*  V.  Popt,  1  Bing.,  N.  C.,  19  Ad.  &  E.  631 ;  9  Dowl.  199.  S.  C,j  Wattt 

467;  1  Soott,  536,  8.  Cj  Haku  v.  Uaiy,  9  v.  Sh«r\ffof  Heru,  6  Jur.  10U9,  Q.  B. 

U.  ft  W.  30.  <c)  Lesw  v.  S^tvmttr,  19  Law  J.,  N.  S., 

(«)  SmoeB  v.  OWmiflioM,  9  Nev.  ft  P.  950,  C.  P. 

6K7;6Ad.&E.407.    See^lrfAiirv.Baitm,  (d)  Ban$omr,J)Utburif,mpra. 

611.  *  W.  144.  («)  Anon.  v.  PIUMm,  1  C.  ft  M.  96  ; 

W  Taylor  r.  Hefps,  6  B.  &  Ad.  1068:  Twirgy.  Pott»,  1  C,  M.,  ft  R.  93:  Rtndait 

UwanU  r.Dlgnum, iDoml  649:  butsee  v.  ri0yii«nf,7SeoU.  407. 

BsRfiiiif  V.  Samuel,  Id.  767;  3  Moo.  ft  (/)  Haine  v.  IteMy,  4  Ad.  ft  E).  899. 

Soott,  818,  8.  C,  contra  t  eedauoart.  {g)  Maerow  v.  HuO,  1  Burr.  11:  Pm- 

(y)  PecMom  v.  Neumtan,  1  €.,  M.,  ft  R.  ^rwse  v.  John*.  9  Nev.  ft  Man.  378:  Jctu^ 

585:  WUUami  v.  Eame,   9   M.  ft    W.  son  v.  P^per,  Id.  679. 
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PAKtr,    haWf  where  the  Terdict  is  eootnuy  to  the  dizectioB  ef  ihi 

judge  (A).    And  in  many  caaee  the  Court  ha^e  ithati  te  d» 

tarb  a  rerdict  according  to  tiie  juaticeof  the  ca8e,thoii^thHi 

has  been  a  misdirection  (t ). 

Fteainata^     On  the  other  hand,  i^  on  a  plea  in  abatement,  &  jmy  M 

Sdw  nst  on  Against  the  defendant  the  Court  will  mot  grant  a  new  ind^ 

themcritt.     even  on  payment  of  coats  (k) :  nor  will  they  gnBt  one  tokl 

in  a  defence  not  on  the  merits  (J). 


CiMiof  Nor  will  the  Court  grant  it  in  any  other  case  of  sbietqgK 

Krictright    Qj  summm$  jus^  where  the  rigorous  exaction  of  extrene  w^ 
justice  would  be  hardly  reconcileahle  to  oonacience. 
man  recovered  a  sum  oompoaed  of  sereral  items^  some  of 
he  was  not  in  strict  law  entitled  to  recover  under  the  d( 
tion  in  that  actioa,  but  which  he  would  clearly  be  eiititkll| 
recover  in  a  difierent  form  of  action,  tiie  Court  nfiased  to 
a  new  trial,  or  reduce  the  damages  (m). 

groniao-       In  Penal  Actiom,'] — ^In  pcmal  actions,  if  there  be  a 
*^*  for  the  plaintiff,  the  Court  will  grant  a  new  trial  in  the 

cases  as  in  oUier  actions;  but  if  the  jury  have  found  a 
for  the  defendant,  a  new  trial  is  never  granted  (n),  unkv  ftrj 
mistake  of  law  (o),  or  misdirection  of  the  jud^  (/»),  or 
the  verdict  has  been  given  £rom  a  misappieh^iston  of  the 
by  the  jury,  or  &om  a  desire  on  their  piut  to  take  the  lav 
their  own  hands  {a).     But  it  is  otherwise  in  penal  actism 

parties  aggrieved  (r),  in  whidi  cases  the  rule  la  the 

other  actions. 

In  ^^ectmcot.     In  JE^jecknmL'V-lji  ejectment,  where  the  verdict  is  for 
defendant,  the  Court  will  seldcmi  grant  a  new  trial,  ' 
the  plaintiff  may,  if  he  will,  bring  a  new  action ;  but  o 
wise  if  found  for  the  plaintiff,  and  the  circumstances  of 
case  in  other  respects  warrant  them  in  granting  it  (#)« 

innpleriD.        In  RqplevmJ\ — ^In  replevin,  where  the  verdict  is  fat 
plaintiff,  the  Court  will  oe  more  cautious  in  granting  a 
trial  than  in  other  actions,  and  will  not  grant  it  unlen 
very  clear  ^rounds;  for  the  landlord  has  other  reme&s 
his  rent,  ana  a  new  trial  would  renew  the  liability  of  the 
ties,  and  the  plaintiff's  risk  of  paying  double  costs  (I). 


anw writof  After  Writ  of  Trial  or  Inqmry  htfare  tk$  <S3Uf^]— 11 
firtgorfaa.  execution  of  a  writ  of  inquiry  may  be  set  aside,  and  a  ad 
2S%  *^  writ  awarded  for  tiie  same  causes  as  a  verdicL    Astothia^a 

(A)  Sw  Jibnmf  T.OIMM!,sa&Ald.  AMn,  U  M.  ft  W. ««:  f 

eOS.  MOJ:  ISLavJ^N.S^JSSk 

(<)  See  Edmmmm  ▼.  JfadbaS,  S T.  B. 4;       o»  Wibm^,  flwiig,  4T. 

WUkitmn  ▼.  Avm  4  T.  B.  40B:  CtaiVT.  eryt ▼. OiU». S T. R.  ISs 

Kitdken,  1  B.  &  P.  338.  rsl  t.  Bagmm,muim, 

{k)  Skmor.  Bithp,  4D.  ft  R. Stl.  (f)  AtlmmiOimm^ r,  I   . 

(/)  Oitt  T.  Mmmm,  1  T. B.  S4:  TkUdgt       (r)  LBr4S«tmay,  PrntMB^S 
X.  Wade,  3  WUa.  18.  (•)  OiMllifli  d.  Mmm/^  ▼. 

(m)  J«M#iv.  WmMm^  SR  ft  C  397.  Bur. S2»«:  WHm  d.  C^fmm  «; 

(M)  BriSc  T.  JfMiOMMi.   10  EMt.  S68:  Id.  1M4;  1 W.  bTsIS.  S.  C   Si 

jrattMMMT..,fBaMM,SStr.  iS»:  J«nmit  Hw^warr.  AuiSwit.  %  Stt.  IMfc 

r.  HaU,  1  Wik.  17:  AnenHW  ▼. ,  3  ▼.  4PpMv.  4  P.  &  D.  fi«:  S  Da«l 

Wilt.  AS:  Rmwaton  v.EtttHigB,  2  Chit  Dot  Gbmm  t.  Ohii,  1  a>  B.  411 

S73.    Seeii«vT.SiiMaM,5B.*  Ad.fiS.  OUbertw,Mbm,7iL8tW,UBL 

to)  Onmuvr.T*^iDomL  71111  Cn       tf)  Pmrry r.Dmtm,7 
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tie,  896;  896.     The  •aeoation  of  a  writ  of  trial  ma^  also  be  cmaf.xxti. 

itaaidcL  and  a  new  trial  nanted  thereon,  for  similar  causes. 

J  to  this,  see  emte.  Fall  1,  416.  And  as  to  when  a  new 
ill  will  be  granted  lor  a  delect  in  the  writ  of  triaL  &c.  set 
4e,  FoL  1,  414^  416. 

ifUra  Fmgmed  itiiie.>-As  to  this,  see  Fd.  1, 811.  Aiur  fUgntd 

JfktMotim  m  Arrett  o/JwdprnetU^  Writ  ofError^  tS^c.]— A  AAir  motfoo 
tvtnal  eannot  In  genena  be  mored  for,  eren  within  the  four  jSd|^t' 
iji,  if  a  motion  in  arrest  of  judgment  has  been  made  pre- 
oadi/,  and  has  failed:  for  by  moving  in  arrest  of  judgment 
e  ptrtj  afizms  the  Terdict  (tf);  ana  the  nraal  and  proper 
aoe  is,  in  cases  where  there  may  be  a  ground  for  moving  in 
M  of  judgmeiity  to  move,  at  the  time  of  moring  for  a  new 
3l,iBan«t  of  judgment  also («).  It  should  seem,  indeed, 
Ktbeacaetiee  leqviring  the  motion  for  a  new  trial  to  be 
■^Woce  Uiat  in  atreat  of  ja^;menty  extends  only  to  cases 
« the  pairt|' has  knowledge  of  the  £Mrt  at  the  time  of  moT- 
paneit  of  jndgmuBt;  wa£,  therrfore,  a  new  trial  waa  grant- 
«&erM^  motion,  on  an  affidarit  that  the  jury  drew  lots  for 
*  iinfiet^x).  A  canse  went  down  to  trial  at  the  aittings 
m,  with  iasQcs  joined  upon  nom  anwmpntf  and 
(esdi  going  to  the  idiole  cause  <^  action):  the 
cfifiei  vpoB  the  first  fire  issues,  and  the  de- 
dbe  abcth  and  serenth:  in  Easter  Term  the 
a  rule  mn  for  a  new  trial,  or  for  judgment 
■tf»  Oft  the  sixth  and  seroith  ianes,  which 
ahaaiiiti  in  Trinity  Term,  aa  to  the  latter  al* 
^cU,  that  it  waa  too  late  for  the  defendant* 
m  trial,  aa  for  a  Tctdict  againat  eri- 


^  _  he  marte  after  error  broug^it 

tiiie  appfieatiflii  (x) :  nor,  aa  we  hare 

cptaaaa  Ina  beca  tendered  on  then 

to  waire  the  bin  of 
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Paet  r.  Court  hATe  refused  to  mnt  it,after  anew  trial  for  execaivete 
magesy  and  the  same  damages  giren  by  the  second  Ter£ci(«]^ 
And  the  same  where  the  two  concurring  verdicts  were  for  wk 
defendant,  even  although  the  judge  bmre  whom  the  teeeiC 
trial  was  had  expressed  himself  dissatisfied  with  the 
But  where,  in  such  a  case,  the  action  was  brought  for  a 
savouring  of  the  realty,  and  the  plainti£P  woula  have  been 
eluded  by  the  verdict,  the  CourL  under  cii^ 
aside  the  last  verdict,  and  ordered  a  nonsuit 
leaving  the  plaintiff  to  contest  the  matter  a  third  tin 
would  {g). 

2.  The  Appuoation,  &c*  for  a  kkw  Trial. 

To  what  To  what  Court,'] — ^The  motion  for  a  rule  to  ahew  csa 

couru  a  verdict  should  not  be  set  aside,  and  a  new  trial  gnnte^j 

made  in  the  court  from  which  the  venire  issued,  even  in< 
where  the  action  is  brought  under  the  Lord 
order  (A^;  but  in  the  case  of  an  issue  out  of  ChaBeerT( 
the  motion  must,  in  general,  be  made  in  the  cooit  wfakmi 
comnKm       erected  the  issue.    A  motion  for  a  new  trial,  in  aa 
piMs  at  Lao-  brought  in  the  Common  Pleas  at  Lancaster  (^,  or 
gJJlg^       ham  (/),  may  be  made  in  any  of  the  courts  at  Wi 

ntting  in  banco  (m);  but,  as  a  matter  of  convenience,  iti 
be  made  in  the  court  in  which  the  judge  nta  who 
the  trial  {n). 

By  whom  ap-     -^  lohom  applied  for.'] — ^The  motion  may,  in  gcocnl, 
pOid  tot.       made  by  the  piairt^  who  lias  been  aggrieved  bj  the  first  ^ 
but  when  the  action  is  against  several  defendants,  the  u_ 
tion  should,  in  general,  it  seems,  be  made  on  b^alf  of  aflj 
them ;  and,  therefore,  in  trespass  against  several,  wheie 
verdict  was  contnuy  to  evidence  as  to  one  of  them,  a  new 
was  refused  (o).     But  where  one  defendant  is  found 
and  the  other  acquitted,  it  seems  the  fonner  may  have  t 
trial  {p).    Where,  after  a  verdict  for  plaintiff  in  an  aetica: 
a  debt,  the  defendant  became  bankrupt  and  obtained  hu  < 
ficate,  it  was  held,  that  he  still  had  a  sufficient  intereit  ia 
question  to  enable  him  to  move  for  a  new  trial,  aa  the 
of  there  not  having  been  any  notice  of  trial  (q). 

Motkn,  bi         Time  for  making  the  3fo<tbfi.]— If  the  canae  has  been  twdj 

whattfantto 

^'"'^             («)  Ckrk  X.  VdaM,  S  Salk.  649:  Chmm-  Mm mui.  It  M.  ft  W. Ill:  IS  i»j 

htnr.RiMmon,2Stx,1sa.  N.  8.,  aa  Bxch^  &  C   A  ncai 

(/)  8»bumtim  r.  Mmrqtdi  ^fS^ff^rd,  9  ghren  in  punuaaoa  of  tba  4  4    _ 

Taunt.  Sai.  c  flS*  i.  V,  it  rtlW**^  fey  ■S'S 

ig)  Lm  y,  8hoM,  8  D.  &  R.  ISS;  1  a  ft  a  rule  frfil  for  a  new  irtal.aaa^  1 

C.94,  S.  C  afterwards  illniiaraii;   Omtmnt* 

{h)Otntmbny.aMH,4U,iKS9lL19ii  HM9«rf,  13  Law  J.,  K.  8..  I 

Tidd,  9th  ed.,  913.  m)  Smimmnt   ▼. 

«)  Jtttt,  Vol.  1,  811.    But  thice  the  8  Memmtd,  Mfrm: 

di  9  Vict  c  109.  •.  19.  the  Court  acDcnaiy  M^  a  R.  TUOL 

orden  a  writ  of  lununom  to  he  unicdac-  (•!  9lr  Ckmi 

cording  to  that  act,  and  not  a  feifued  382. 

inue.  tp)  Grwm  ▼.  Ktfii,  1  Jv.njt 

(Ir)  4a5W.4,ceS.  MM,C.J.,ac         ' 

(f)  9  &  3  Viet.  e.  18,  •.  83.  8  T.  R.  838:  Q 

{m)  The  acts  apply  only  to  verdicts  or  808 1  ftrtar  t.  Gedln, 

nonsuits,  and  not  to  awards  i  Smia^vnt  ▼.  Awrfee,  18  Mod.  878.            ••  *  w 

V.  Tapim;  1  OowL  a  L.  37A :   13  Law  («)  Sht/kmri  y,Thtmt»m,9  »'  ** 

J.,  N.  S.,  38,  £xch.,  &  a  :  Ptemliy  ▼.  UU. 


ari^ijaf.M7ifyjy 

s.  And  sat  a.  r.  8*^9 
Cbmm-  ▼.  imm,  4  1^ 
r.Csdla.fSanL«4:** 


In  whai  Casei  granted.  1S8T 

<mte,  896y  896.     The  ez«oatum  of  a  writ  of  trial  ma^  also  be  c«a>,xxt;. 
set  asidcu  and  a  new  trial  gxaiited  thereon,  for  amilUur  causes. 
Ab  to  tnisy  see  antey  Vot  1,  416.    And  as  to  when  a  new 
trial  will  be  granted  for  a  defect  in  the  writ  of  trial,  &c^  set 
mU,  Vol.  1,  il4^  415. 

After  a  Feigmed  luue.'} — ^As  to  this^  see  Vd.  1, 811.  After  foigiMd 


Afier  Muimm  Arrest  of  Jmdgmmt^  Writof  Error,  ^c.]— A  ^^I^^ 
new  trial  cannot  in  genenu  be  moved  for,  even  within  the  four  judgmnt. 
days,  if  a  motion  in  arrest  of  judgment  has  been  made  pre- 
rionaly,  and  has  failed:  for  by  moving  in  arrest  of  judgment 
the  party  affirms  the  verdict  (ti);  and  the  usual  and  proper 
coarse  is^  in  cases  where  there  may  be  a  ground  for  moving  in 
arrest  oi  judgment,  to  move,  at  tne  time  of  moving  for  a  new 
trial,  in  arrest  of  judgment  also  (t»).  It  should  seem,  indeed, 
that  the  practice  requiring  the  motion  for  a  new  trial  to  be 
made  bemre  that  in  arrest  of  judnnent,  extends  only  to  cases 
where  the  part;^  has  knowledge  of  the  dci  at  the  time  of  mov- 
ing in  arrest  of  judgment;  anc^  therefore,  a  new  trial  was  grant- 
ed after  such  motion,  on  an  affidavit  that  the  jury  drew  lots  for 
their  verdict  (x).  A  cause  went  down  to  trial  at  the  rittings 
i^ter  Hilary  Term,  with  issues  joined  upon  nam  asetmipeit^  and 
ax  special  pleas,  (each  going  to  the  whole  cause  of  acuon) :  the 
pluntifis  had  a  verdkt  upon  the  first  five  issues,  and  the  de- 
fendants upon  the  sixth  and  seventh:  in  Easter  Term  the 
plaintiffs  obtained  a  rule  nisi  for  a  new  trial,  or  for  judgment 
Mon  obettmte  veredicto  on  the  sixth  and  seventh  issues,  which 
role  was  made  absolute  in  Trinity  Term,  as  to  the  latter  al- 
ternative: it  was  held,  that  it  was  too  late  for  the  defendants 
then  to  move  for  a  new  trial,  as  for  a  verdict  against  evi- 
dence (y). 

The  motion  cannot,  in  general,  be  made  after  error  brought  Aftcrmm, 
by  the  party  making  the  ^plication  (g)  :  nor,  as  we  have  **•  "«*«»*• 
sera,  after  a  bill  of  exceptions  has  been  tendered  on  the  same 
point  of  law,  unless  the  party  consent  to  waive  the  bill  of  ex* 
ception8(a). 

After  a  prevume  new  Trial.'] — If  the  jury  at  the  second  trial  After »  pr». 
find  for  the  party  against  whom  the  former  verdict  was  given,  ^Sf  °^ 
the  Court,  if  the  case  be  doubtful,  or  the  second  verdict  do  not 
accord  with  the  justice  of  the  case,  may  be  induced,  under  cir- 
cumstances, to  grant  a  Uiird  trial.  It  is  entirely  in  the  discre- 
tion of  the  Court,  however,  to  do  so  or  not;  for  ^e  losing 
party,  in  such  a  case,  is  not  entitled  to  it  by  any  rule  or  prac- 
tice CKf  the  Court  {b) ;  and  they  have  accordingly  refused  it 
where  the  second  verdict  was  satisfactory  (b).  It  is  also  in 
the  discretion  of  the  Court  to  grant  a  thira  trial  kSUsr  two 
concurring  verdicts  (c)..    But  tms  is  seldom  done  (J),  and  the 

(V)  TttOpoi y.Page, 4B.  A C.  100 ;  6  D.  (6)  Parker  r,  AiueB,  2  W. 81.969. 

&  R.  S81,  &  C  .*   TubmrpU  t.  Stamp,  2  (e)  Gootfcmn  v.  GObotu,  4  Burr.  8101: 

Salk.  647.  Gibmn  v.  MwkM,  3  Soott,  N.  R.,  427» 

(s)  Buil.  N.  P.  396 :  Tidd,  913.  where  the  quettioo  decided  by  the  verdict 

(y)  IViof  ▼.  JMd,  6  Soott,  N.  R.»  lOia  «m  aJmoet  a  question  ot  Uw. 

(s)  Bewwtt  V.  Hunl^  Tidd,  913;  when  (tf)  See  Wetter  t.  Staife,  SJBiiif.  N.  C. 

U  may.  tee  1  B.  a  P.  109,  a.  892. 

(a)  Ante,  1324. 
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Paet  v.  Ck>urt  hAve  refused  to  mnt  it,  after  a  new  trial  f<vezoe«tTedft» 
mages,  and  the  same  damages  given  by  the  second  Terdiet  (c)* 
And  the  same  where  the  two  concurring  verdicts  were  for  the 
defendant,  even  although  the  judge  bmre  whom  the  second 
trial  was  had  expressed  himself  dissatisfied  with  the  rerdiet  (/). 
But  where,  in  such  a  case,  the  action  was  brought  for  a  matter 
savouring  of  the  realty,  and  the  plaintiff  would  have  been  con- 
cluded by  ^e  verdic^  the  CourL  under  circumstances,  set 
aside  the  last  verdict,  and  ordered  a  nonsuit  to  be  entered, 
leaving  the  plaintiff  to  contest  the  matter  a  third  time,  if  he 
would  (g)» 

2.  The  Appucatiok,  &c.  for  a  nsw  TbiaIm 

To  what  CourtJ] — ^The  motion  for  a  rule  to  shew  cause  wh^ 

a  verdict  should  not  be  set  aside,  and  a  new  trial  granted,  is 

made  in  the  court  from  which  the  venire  issued,  even  in  caM 

where  the  action  is  brought  under  the  Lord  Chancelloi^i 

order  (h^ ;  but  in  the  case  of  an  issue  out  of  Chanoerv  (%^ 

the  motion  must,  in  general,  be  made  in  the  court  whicn  di- 

comnKm      i^ected  the  issue.    A  motion  for  a  new  trial,  in  an  action 

picu  at  Lao-  brought  in  the  Common  Pleas  at  Lancaster  (k)^  or  Dor* 

gJJIg^       ham  (/),  may  be  made  in  any  of  the  courts  at  WeBtminster 

sitting  in  banco  (m);  but,  as  a  matter  of  convenience,  it  should 

be  made  in  the  court  in  which  the  judge  sits  who  presided  st 

the  trial  (n). 


To  what 
court. 


By  whoinap> 
plMlbr. 


MoCioii*  in 

wbattimtto 

Iwmada. 


By  whom  applied  for,'] — ^The  motion  may,  in  general,  be 
made  by  the  part^  who  has  been  aggrieved  by  the  first  tnal; 
but  when  the  action  is  against  several  defendants,  the  applica- 
tion should,  in  general,  it  seems,  be  made  on  behalf  of  all  of 
them ;  and,  therefore,  in  trespass  against  several,  where  the 
verdict  was  contrary  to  evidence  as  to  one  of  them,  a  new  trisi 
was  refused  (o).  But  where  one  defendant  is  found  guilty, 
and  the  other  acquitted,  it  seems  the  former  may  have  a  new 
trial  (p)*  Where,  after  a  verdict  for  plaintiff  in  an  action  fot 
a  debt,  the  defendant  became  bankrupt  and  obtained  his  certi* 
ficate,  it  was  held,  that  he  still  had  a  sufiicient  interest  in  the 
question  to  enable  him  to  move  for  a  new  trial,  on  the  ground 
of  there  not  having  been  any  notice  of  trial  (q). 

Time  for  malnmg  the  Motion,'] — ^If  the  cause  has  been  tried  ia 


(«)  a&rk  V.  IMoB.  S  Salk.  649:  Cham-  JOtemmi,  »  M.  a  W.  ISO;  IS  Lav  J^ 

htn  ▼.  JioMfuofi,  8  Str.  OHL  N.  8.,  38.  Bxch.,  &  C    A  ncOfBlanci 

if)  Sminnrnttm^,  Mmrqtda  ^SB^I^brtl, 3  givoi  in  punuancc  of  the  4  a  5  W.4» 

Taunt,  sat.  c  «•  i.  S7.  it  «tldkd  by  obtaiaaf 

Gr)  Lm ▼.  «*or«,  t  D.  a  R.  198;  1  B.  ft  a  rule  iiM  for  a  new  trial,  though  kb 


C.  94,  8,  a 

(Ai  Otntmbn  r,  SMn,  4  M.  a  SeL  199; 
Tkld,  9th  ed..  913. 

«)  Antt,  Via.  I,  811.  But  tince  the  8 
a  9  Vict  c  109. 1. 19,  the  Court  generally 
orden  a  writ  of  luronuxu  to  he  bsuedac- 
cording  to  that  act,  and  not  a  feigned 
inue. 

(Ir)  4  a  5  W.  4,  c  OS. 

(f)  9  a  3  Viet.  e.  18.  •.  83. 

{m)  Tlie  acts  apply  only  to  verdicts  or 
nontuiti,  and  not  to  awnda  t  SMlf*«rri< 
V.  7lap(4r,  1  DowL  a  L.  376:  13  Law 
J.,  N.  8.,  38,  Exch.,  &  a :  Ptemliy  v. 


allerwaidt 


raids  rtliiiliargid : 

.13LawJ.,  K.  S., 

(M)  SmUkmrtt 


M..  a  R.  708. 

air 


▼. 


▼.ft*- 


▼.  Vis%.  1 

>,3Stfk. 


(y)  iSrtm  T.  Bigit,  1  Jnr.  187*  par 
mm,  C.  J.,  ac.   And  see  JL  t.  ~* 
8  T.  R.  888:  Cb^psr  ▼.  SmMS,  4 
808;  ftortar  t.  OsdiM,  S  Stra.  814t  Bmi 
▼.3|nr*»,lSMod.87&  _ 

(9)  Shtfhtrd  ▼.  Thmytm,  9  M.  ft  W. 
110. 
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term,  the  modon  for  the  rale  niii  must  be  made  within  four  Ciuy.  xxrt. 
days  after  the  distringas  or  habeas  corpora  is  returnable ;  or  if 
the  cause  be  tried  in  Yacation,  then  within  the  first  four  days 
of  the  term  next  after  the  trial  {s\  The  four  days  are  reckon- 
ed indusiye  of  the  first  and  last  dav,  and  Sunday,  though  not 
the  last,  is  not  reckoned  as  one  (t\  nor  is  any  other  day  on 
which  the  Court  do  not  sit  («)•  If  the  cause  be  tried  in  term, 
a  new  trial  may  be  moYed  for  at  any  time  within  four  days 
after  the  return  of  the  distringtu  or  habeas  oorporay  although 
more  than  four  days  have  elapsed  since  the  trial  («).  If  there 
be  not  so  many  as  four  days  in  the  term  after  the  return  of  the 
distringas  or  habeas  eorporay  then  it  would  seem  that  the  motion 
must  be  made  on  or  betore  the  last  day  of  the  term  (  y).  Where 
the  finding  on  one  issue  is  for  the  plaintiiF,  and  on  the  other  for 
the  defendant,  and  cross  rules  are  sought  for  to  set  aside  the 
▼erdlcts  on  such  findings,  each  party  must  move  within  the 
fint  four  days  of  term  {z).  The  motion  cannot  be  made  after 
the  four  days,  though  the  parties  consent  thereto  (a) ;  and 
the  practice  as  to  moving  within  this  time  b  most  rigidly  ad- 
hered to  (6).  But,  under  particular  circumstances,  the  Court 
will  sometimes  allow  the  motion  to  be  made  after  this  time  (c), 
and  they  may,  in  their  discretion,  allow  it  to  be  made  at 
any  time  before  judgment  has  been  actually  signed  (d).  So,  it 
seems,  the  Court  wul  grant  a  rule  after  the  a£>ve  time,  where 
the  motion  has  been  delayed  through  mistake,  and  the  case  is 
one  of  importance,  or  one  by  which  the  title  to  property  would 
be  bound  (tf).  So,  perhaps,  they  would  do  so,  if  the  founda- 
tion for  the  motion  be  a  fact  not  disclosed  to  the  party  till 
after  that  time  (/)•  Thus,  where  a  new  trial  was  moved  for 
by  mistake  in  the  (Queen's  Bench  instead  of  the  Exchequer,  and 
the  mistake  was  not  discovered  until  after  the  first  four  days  of 
the  term  had  elapsed,  the  Court  of  Exchequer  allowed  the  mo- 
tion to  stand  good  as  of  that  court  {g).  The  Court  have  re- 
fused to  do  so.  after  two  terms  had  elapsed  from  the  time  of  the 
trial,  although  upon  a  suggestion  of  fraud  (A).  When  counsel 
cannot  be  heard  on  all  the  motions  for  new  trials  within  the 
first  four  days  of  Michaelmas  and  Easter  Terms,  such  motions 
as  cannot  be  heard  are  allowed  to  be  inserted  in  a  list,  and 
heard  within  the  fifth  and  successive  days(t).    But,  in  ge- 

(«)  KMOmm  r.  Mmrtv,  S  B.  &  Aid.  (a)  KMcAom  v.  M«t«r,  1  CblL  Rep. 

aiS:  I  Chic  Rep.  383:  Mo$on  ▼.  Ovka,  388:  Rn  r.  Hott.  5  T.  R.  43fi. 

laaj.ill;  lDowl.S88,S.C.;  Bkrtr.  yh)  Leu^on  v.  XMBy,  8  Lair  J.,  40, 

Bmktw,  1  Doug.  171:  Ru  r.  HoU,  5  T.  Q.  B. 

R.43B!  Lm  t.CMmi,  3  Id.  849:  Cheese  (e)  Bbrt   ▼.  BaHow,  1  Douf.  171*    In 

T.  Soate.  8  Dowl.,  N.  8.,  438;  10  M.  ft  Tkemme  v.  Eiwarde,  8  Dowl.  684;  1  C, 

W.488;  19  Law  J.,  N.  S.,  13,  Exeh.;  &  C  M.,  A  R.  389.  S.  C,  the  Court  granted 

Tidd'tNew  Prac.549.  further  thne  where  the  under-eherUT  re- 

(I)  Tidd,  9Ch  ed.,  919 1   Kirkham  t.  fuMd  to  fumbh  hto  notce  of  the  trial. 

Jfenar,  1  Chit.  Rep.  389;  9  B.  ft  Aid.  And  tee  WUMame  y.  Jitdrewe,  9  Dowl. 

ei3»  8,  C:  Chmpmtm  ▼.  £1^.  4  M.  ft  O,  199. 

83It  9  Dowl.,  N.  S.*  99;  ft  SooCt,  N.  R.,  (d)  Ree  r.  jGocm*,  9  Doug.  797.  And  lee 

169, 8,  a  Res  v.  HeU,  ft  T.  R.  438.    And  tee  ■•  to 

(m)  AveOQf  ▼.  Ftieter,  1  Chit.  Rep.  889.  ijectinents,  1  0. 4,  c.  87>  «•  3,  antet  9J7. 

i«)  JCiMMi  T.  Oarke,  I  Dowl.  SBBt  1  C.  (•)  PHee  t.  Duggan,  9  M.ft  0.641;  3 

ft  J.  411.  &  a :  Amee  v.  Leltiee,  6  M.  ft  W.  SCott,  N.  R.,  47»  SlC. 

918:  PerkOu  ▼.  VmughoH,  1  DowL,  N.  S.,  (/)  WUHe  ▼.  Bemtett*  Bextm,  443L 

TOO:  Carpenter  v.  Lw,  Id.  706L  (g)  PteoM  v.  Kemp,  9  DowL90. 

_(|r)  See  KMchem  y.  Mttrier,  9  B.  ft  Aid.  (Jb)  P^iore  y.  Hood,  8  Sooit,  18a 

tt3:  1  Chit.  Rep. 389,  S.  C  (<)  3  C.  ft  P.  Ill  a;  Tldd't  Sup.  ISD; 


^(•)  i>KK«aT.8i«l»ait,9H.ft0.317;9   Chit.  Sam.  Prac.  189L 
8cott,N.RaftS7,9.c; 


Fa&t  t.    nenl,  if  tliere  it  not  time  to  hear  a  moHon  for  a  new  trial  on 

the  fonrtb  day  of  Hilary  w  Trinity  Term,  the  Conrt  will  not 

hear  it  afterwards ;  thcnrefbre.  care  shonld  be  taken  in  thne 
terms  to  more  for  a  new  trial  as  soon  as  possible  (/)•    When 
a  motion  for  a  new  trial  has  been  insertea  in  a  list  as  abofe, 
notice  ou^t  to  be  given  to  the  other  side,  otherwise  the  ex- 
pense of  mtermedisie  proceedinn — as  of  signing  jndnneiit,  if 
judgment  should  be  signed — wifi  iall  on  the  party  drying  to 
more  (si). 
Aftvcntifl*       Where  the  iodge  at  the  trial  grants  a  oertiftcale  for  speedy 
J^^^s,^     execntion,  nnder  the  1  W*  4,  c.  Ty  s*  2y  the  issuing  or  leryiw 
cation.  of  the  execution  does  not  prevent  the  defendant's  afterwsrn 

moving  within  the  nsoal  time  for  a  new  trial,  see  ^e#.  1,  459. 
Aftora  trill       As  to  the  time  for  moving  for  a  new  trial  in  cansea  tried  be- 
S^the      ^^  ^^  sheriff,  see  FoL  i,  418.    As  to  the  time  for  mpphwf 
■htfur.         to  set  aside  the  exeentioo  of  a  writ  ot  inquiry,  and  for  a  IreflB 
writ,  see  taUs,  886»  899. 

*  Attdtfitton.  AMdamit  cnJ] — ^In  some  cisea^  the  motion  for  a  new  trial  is 
made  on  an  affidavit  on  some  ground  tiiat  cannot  be  coDected 
from  the  judge's  notes.  Such  affidavit  must,  in  support  of  the 
motion,  be  sworn  witiiin  tlie  four  days  abore  mentioned,  un- 
less the  special  permisrion  oi  the  Cfourt  to  the  contrary  lie 
obtained  (n) ;  and  this  is  the  ease,  thourii  the  motion  b  made 
alter  the  four  days,  in  conse<juenee  of  fiie  number  of  motiooi 
to  be  made  (o).  The  affidavits  must  in  all  eases  be  made  be- 
fore obtaining  the  rule  nisi/  and  this  is  strictlr  adhered  tei 
As  a  general  rule,  the  Court  will  not  receive  affioavita  of  wit- 
nesses examined  at  the  trial  (p).  As  to  when  the  Court  wffl 
not  receive  affidavits  made  by  any  of  the  jurors,  see  €mUy  1827» 
1928.  The  judge's  notes  are  oondusive  as  to  the  evidence  ke^ 
and  the  Court  vriU  not  allow  them  to  be  contradicted,  evm 
upon  affidavit  (q).  As  to  the  affidavits  and  sheriff's  notes  to  be 
produced  on  a  motion  for  a  new  trial,  under  a  writ  of  trial  b^ 
lore  the  sheriff,  &C.,  see  Vol,  1, 416. 

apjoUcaUon  is  g&Mrath  made  merdyfrom  the  notet  c/tMe  etmaud 
uJten  on  ike  trtml  a$  iVwt  Ptiui  or  the  auizes^  <md  someHmei  Ai 
Court  will  not  grant  a  rule  nisi^  until  after  th^  have  seen  the 
notes  of  the  jtulge  before  vhom  the  cauee  was  tried.  In  easet 
where  the  ground  for  the  appUeatiem  ctstmot  be  coOeded  frem 
the  jmdg^s  notes,  it  shemld  be  supported  hy  ajfidants;  and  em  ts 
io4tdk,  see  supra.  It  majr  be  iMre  mentianed.  thai  the  rok 
may  be  obtained  by  a  diflerent  attorney  from  tne  one  who  hsa 
been  engaged  in  the  action  for  the  party,  without  an  order  lo^ 
change  Uie  attomeT  (r). 
Rule  nid.  The  rule  is,  in  the  first  instaskce^onfy  a  rule  nesL    ^Dia  opp^ 


(A  3  C.  A  p.  ill  a;  R.  B.,  S  O.  4»  M  W  Hllimi  ▼.  JiMSwr» U  K.  *  W. 

cp.  164:  tDo«ri,N.s.,aaar&c: 

Dmtmm  y.  Bdwmrdt,  7  Dowi  M7t  MwMm  S.,  3S,  Exeb.;  8  DowL  flif,  8,C,i  ~' 

▼.  DartneB,  I  Dowt  ft  L.  101^  U  Lmt  v.  JDmm,  7  Jnr.  ffB;  C.  P.»     ' 

J.*  N.  S.,  SBB»  Bsub^t  It  1I.6W.8»»   aflMinrftnudi br a wUmm m ^ 

8.a  (9)  lt.r.OnM<,SlfitT.aV.Nia   Mm^ 

<»)  R.  T.,  5  0. 4;  4  D.  ft  R.8S5f  3  B.  me  0M»  ▼.  POtt,  I  DovL,  If.  8^«i(  t 

ft  C.  176:  Gibte  v.  I^MMay,  1  Onb.  B.  lLftW.3BI»&C 

640.  (r)  Dot  V.  Xkwum,  S  Dowt.  4W. 


The  ApfHoatimfar,  S^.  IMl 

site  party  cannot  shew  eanse  against  it  in  the  fint  instance,  Cmaf.xxti. 

eren  though  he  has  nren  noiiee  thai  he  will  do  so  (#).    The 

Court  will,  on  the  sobsequent  areument  of  themle,  in  general, 
ealj  set  upon  the  points  on  whicn  the  rale  nm  was  granted  (t); 
tbnraforey  ail  the  poinU  reUed  f^Don  sktmldle  hr<m§ki  firward  on 
SMSM^  fi>r  this  imie.  If  there  bearmmd/cr  a  new  trialy  amd 
fer  mm  aarrest  €fjtidgmemij  the  appmatiom  ekotdd  be  m  the  akei^ 
asltM,  viz./or  a  new  trial  or  am  arrest  of  judgment  {mj.  Inas-  Wbannotmu 
mnch  as  the  granting  of  the  rule  nisi  suspends  the  judgment  ^^f^ 
sad  exeentioii,  and  oeeasiaaM  an  aoeamnlatien  of  the  heayier  ^^' 
description  of  hnsinsss,  the  Court  (unless  the  judge  who  tried 
the  cause  has  cjipfessed  a  stieng  opinion  in  &vevr  of  the  ap- 
pKeation)  will  in  the  fint  instance  eramine  the  giounds  of  the 
motion,  and  refuse  i^  unless  th^e  is  a  prohdble  cro«nd  to  ex- 
pect that  the  rale  will  nltimaidy  be  made  absofote.  If  the 
gimmd  of  the  am^ication  is  an  inegolaribr  in  the  proceeding, 
or  on  account  m  sDri>ri8e,  or  the  abmce  or  covnari  or  attorney, 
or  other  nme  pfaetical  point,  they  will  direct  that  the  rule 
niri  shall  not  be  pkoed  in  the  new  trial  paper,  Imt  come  on  for 
discQssion  as  a  cimnnon  rale.    But  where  the  case  requires  the 

Xt  of  the  judge  who  tried  the  cause  to  be  read,  then  the 
nisi  wHH  come  on  in  the  new  trial  paper,  on  particular 
days  set  apart  for  discussion  of  that  description  of  business  (x). 

When  the  Court  ha^e  granted  the  rule  nw^  draw  it  iq>  (y%  Senrioeof 
and  serwe  a  ecjpf  ^  it  np<m  the  aUom^  or  aamt  of  the  opposite  SJlJ^paad 
jwr^,  fft  the  ordinary  w«^*  Then^  before  the  time  of  shewing  broughton 
eoMM,  tf  the  aetkm  were  tried  in  London  or  MidileseXy  deUeer  a  J^»8u»«<* 
neie  in  writinglsS  at  the  hemes  or  chambers  of  the  Lord  Chief 
JnetkOy  or  Lara  Chief  BarmSy  aeeordingto  the  court  inwhu^  the 
action  is^  ^^epedfying  the  name  of  the  eassee^  and  the  time  and 
plaee  where  the  same  was  triedj  together  wkh  the  nature  of  the 
ssation  "  (a)/  and  if  tried  by  anv  of  the  puisne  judges,  intfrnu" 
tion  should  be  given  to  his  cletif  if  the  rule  nisi  having  been 
granted^  at  least  the  evening  before  the  ease  is  to  be  argued,  J^ 
the  cause  were  tried  in  any  other  coun^,  by  a  judge  of  the  same 
esurt  in  which  the  action  is^  mention  to  his  eierk  that  the  rule 
nisi  hoe  been  grasUed,  and  the  judge  wiR  have  his  notes  and  mi" 
notes  cf  evidence  in  court  when  the  case  is  called  on,  ^  tried  iy 
a  judge  of  another  court,  serve  a  copy  of  the  rule  ntsi  on  his 
derk,  who  wiU  thereupon  deliver  thejudgt^s  report  €f  the  trial  to 
the  junior  puisne  juc^  of  the  court  in  wMch  the  action  is  pending,, 
DeUner  toyoureounad  one  of  the  briefs  in  the  original  cause,  to- 
gether  with  suehfiurther  instructions  and  obewvtaitons  as  you  sm^ 
think  fit.  As  to  the  course  to  be  pursued  on  a  motion  for  a 
role  for  a  new  trial  on  a  writ  of  trial,  see  Vol,  1,  418. 

The  Court  will  not,  in  general,  amend  the  rule  nisi  (b),  nor  AmcndiMnt, 
will  they  allow  another  rule  to  be  mored  for  upon  another  **•  ^^^ 
point,  omitted  in  the  first  motion,  to  come  cm  at  the  same 


<«)  Otw  ▼.  SkniA.  8  Ad.  a  E.  flSS.  Um  Ouefii's  Boatli  sad  BzdieinMr,  th« 

M)  Sw  C&mma  v.  O&mmnt,  1  Bhig.,  N.  S.,  rule  k  not  drawn  up  upoo  rMdtnf  th« 

300:  Rabtrtsan  ▼.  Barker,  %  DowL  99$  rccoidt  bat  in  til*  Conrt  of  Commaa 

pmt,  Utl,  19«a.  PIcM  it  ii:  wtt  Brnkf  ▼.  Wmrrm,  4  Scott, 

l«>  jUH9»  13B7.  N.  K^'m.pmi,  VUSL 


U)  cut.  Sam.  Prae.  198.  (s)  See  (6nm,  Chit  Fonnt,  61& 

|V>  Sm  a  fbnn  of  rale  mM,  itatinff  the       («)  R.  M.,  40  0. 9,  Q.  B. 
groundfof  motion, Chit. Fonnf,61S.  Iki      iP)  Lofta  w.DtTaam,9T»mi.7if, 


1342  New  IHal, 

P^*T  ^'     time  (c).    It  may  be  added,  that  though  the  rule  be  for  a  mm* 
suit,  yet  the  Court  may  remodel  it,  ami  grant  a  new  trial  in- 
stead (J). 
Death  of  Where,  after  a  verdict  for  the  phiintiff,  and  pending  a  rale 

Kk  iw.*'**'  ^^  *  "®^  *'**^»  *^®  plaintiflF  died,  it  was  held,  that  no 

oould  be  shewn  against  the  rule  until  there  was  a  personal 
presentative  (e).  Cause  cannot,  in  such  a  case,  be  shewn  on  be* 
naif  of  the  attorney  who  claims  a  lien  on  the  verdict  for  his 
costs  («). 
The  ami.  The  rule  will  be  called  on  for  areument  in  the  order  in  whidi 

ment,  &c.      |^  stands  in  the  new  trial  paper.  The  argument  may  take  i^bee 
on  the  last  day  of  term  (/ ).    It  is  no  ground  for  taking  a  oass 
out  of  the  paper,  and  bringing  it  on  as  a  motion,  that  severd 
of  the  witnesses  are  infirm,  and  of  an  advanced  age  (^).    When 
the  case  is  called,  the  jud^  who  tried  the  cause  will  read  his 
report  of  the  trial,  or  the  junior  puisne  judge,  if  it  were  tried 
by  a  judge  of  another  court,  will  read  his  report  of  the  trial; 
after  which  the  counsel  for  the  party  opposing  the  rule  diew 
cause  against  it;  the  counsel  for  the  PArty  who  moved  for  tlie 
rule  nisi  speak  in  support  of  it,  and  tne  Court  then  state  their 
opinion,  and  either  aischarge  the  rule  or  make  it  abetdute. 
The  Court  will  look  only  to  the  judge's  report  for  the  evidence 
given  at  the  trial,  and  the  manner  in  which  the  judge  summed 
up  the  case,  (if  that  be  stated  in  it),  and  will  not  attend  to  anv 
contrary  statement  of  them  by  counsel,  or  even  b  v  affidavit  (ijf« 
The  Court  of  Queen's  Bench  and  Exchequer  (t)  may  look  at 
the  record  in  discussing  a  motion  for  a  new  trial,  altboogh  in 
these  courts  the  rule  is  not  drawn  up  on  reading  it ;  in  the 
Common  Pleas,  the  rule  is  drawn  up  on  reading  the  record  (i)* 
If  the  rule  was  obtained  for  a  new  trial  or  in  arrest  of  judg- 
ment, the  Court  will  first  dispose  of  that  branch  of  the  rule 
which  applies  to  a  new  trial  (/)•    It  may  be  added,  that  though 
the  motion  be  for  a  nonsuit,  yet  the  Court  may  remod^  tm 
rule,  and  grant  a  new  trial  instead  of  allowing  a  nonsuit  to  be 
entered  (m). 
Terms  im-         If  the  Court  make  the  rule  absolute,  they  may  do  so  npoit 
miSe'Jbio^^  terms,  if  necessary,  unless,  perhaps,  where  the  new  trial  is  a 
lute.  matter  of  right,  as  in  the  case  of  a  misdirection  of  the  judce (n); 

such  as  that  witnesses  infirm  or  going  beyond  sea  may  be  ex« 
amined  upon  interrogatories,  or  that  their  evidence  may  be 
read  from  the  judge's  notes  of  the  first  trial  (o) ;  that  certain 
deeds,  books,  papers,  &c.,  may  be  produced  at  the  trial ;  thst 
certain  fietcts,  not  intended  to  be  litigated,  may  be  admitt^  (p); 

(e)  Robertmm  ▼.  Barktr,  S  DowL  SP.  DowL  846,  S.  C. 

And  lee  Omom  v.  Carmtnt,  1  Bing.,  N.  S.,  (k)  Sherrv  ▼•  Oks,  S  Dowl.  349:  1  R  a 

SO.  W.119.&C   AndieePfacr  v.|fa«,tlL 

(J)  Higgin*  y.  Nicfuls,  7  Dowl.  iSl;  Dot  ft  W.  391. 

W^att  y,  Stqtr,  5  Bbig.,  N.  S..  4S4.    And  (D  Rom  ▼.  Grovet,  1  DowL  ft   L.  C 

•eefioMv.  KlfM«y.lC..M.&R..18r  C.  P. 

(e)  Slomtm  v.  AUm,  1  M.  &  0. 96L    See  <m)  Hifgku  x.  Nic*W«,  Dm  W^mi  ▼. 

Doe  Cozmt  v.  Omm»,  1  Q.  B.  426»  ante.  Staff,  Bat§  r,  Klnt^,  now. 


960. 1071.  in)  See Umumitm  ▼. B&mrtm, S  11.4  V. 

(/)  Lemtert  t.  HmM,  15  Lew  J.,  N.  9R5,ii.:  Emi  Hm but 9mh  ▼.  Shm>mmP,  M: 

SnS96,Bxch.  Mmkm9y,Frmd,lC.MU.a5t  IDcmL 

(r»^<MiN.,  13LiiwJ.,N.S.,Q.B.,80(l  70.S.& 

DowL  &  L.785.  S.a  (•)  iHMw..  S  Chit.  498:  Dm  GOUrf  n 

{h)  Am  ▼.  Oronf,  3Nev.  &  M.  109,  per  Rm»,  7  M.  A  W.  102:  Anm.,  13  Lew  J, 


Dmmtm,  C.J.     See  OOib*  v.  PUrt,  1    N.  S.,80,  Q.  B.:  1  DowLSt  L.7tS»B.C 
DowL,  N.  S.,  4091  9  M.  A  W.  351, 8,C4        ipy  Sm  TlUimUm  ▼.  Smindbmn,  7  ~ 
(0  Angti  ▼.  Ikkr,  5  IL  4  W.  OOO;  7    ' 
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or  that  the  party  may  make  diacorery  of  certain  facts  upon  CaAP.nrf. 

oath,  in  order  to  prevent  the  necessity  of  having  recourse  to 

a  court  of  equity  for  it.     Where  an  action  was  carried  on 

hy  a  bankrupt  for  the  benefit  of  his  creditors,  the  Court  re« 

fused  a  new  trial,  unless  the  assignees  would  consent  to  be 

bound  by  the  event  of  the  action,  and  to  be  responsible  for  the 

costs  (r).    Where  the  plaintiff  has  died  after  verdict,  the  Court 

may  grant  a  new  trial,  on  the  application  of  the  defendant,  on 

the  same  grounds  on  which  a  new  trial  may  be  granted  in  other 

cases,  and  will,  in  such  case,  impose  terms  on  the  defendant  to 

prevent  his  taking  advantage  of  the  plaintiff's  death  («)•    In 

an  ejectment,  where  the  Court  granted  a  new  trial,  upon  the 

ground  that  it  was  unexpectedly  tried  as  an  undefended  cause, 

the  Court  refused  to  require,  as  a  condition,  the  payment  of  costs 

as  between  attorney  and  client,  but  imposed  as  a  condition  that 

the  defendant  should  not  set  up  an  outstanding  term  (t).  Where 

a  rule  nm  for  a  new  trial  is  granted  on  the  terms  of  bringing  the 

amount  of  the  verdict  into  Court,  the  money  must  be  brought 

in  before  the  rule  nisi  is  drawn  up  (n).    It  may  be  added,  that 

it  is  the  practice  to  allow  amenoments  to  be  made,  on  termi^ 

after  the  trial,  where  the  justice  of  the  case  requires  it  (x), 

Costs.l — It  is  entirely  in  the  discretion  of  the  Court  whether  coito  oa. 
they  wiD  oblige  the  party  applying  for  a  new  trial  to  pay  the 
costs  of  the  former  trial.  Iftne^  do,  they  will  not,  in  general, 
name  in  the  rule  a  particular  time  for  the  payment  of  these 
costs  (jf);  the  rule  generally  is  for  the  new  trial  on  payment  of 
the  costs.  Thepr  will  grant  the  new  trial  without  costs^  where  the 
plaintiff  submits  to  an  erroneous  nonsuit  (cr),  or  where  the  new 
trial  is  rendered  necessary  by  the  misdirection  or  other  mistake 
of  the  judge,  or  the  like  (a).  In  such  cases,  the  costs  of  the  first 
trial  will  not  be  given,  whatever  may  be  the  event  of  the  se- 
cond (b)y  except  under  special  circumstances  (c).  And,  where 
the  defendant  nad  a  veraict  on  one  of  two  issues  in  a  cause,  and 
the  plaintiff  on  the  other  issue,  and  the  defendant  obtained  a 
rule  for  a  new  trial  on  the  ^und  of  misdirection,  whereupon 
the  plaintiff  discontinued ;  it  was  held,  that  the  defendant  was 
not  entitled  to  the  costs  of  the  trial  (d).  Where  the  new  trial 
is  granted  for  the  misconduct  of  the  jury,  as  where  the  verdict 
IB  perverse  or  the  like,  the  costs  are  usually  directed  to  abide 
the  event  of  the  second  trial  (e).  If  ^nted,  because  the  ver- 
dict was  contrary  to  law  or  to  the  opmion  or  direction  of  the 

<r)  Kobk  r,  Jdanu,  7  Taatit  fiO.  3  T.  R.  U3:  Ooodrtiiit  v.  Saul,  4  Id.  3SD. 

(«)  OHJjUths  Y.  maianu,  1  C.  ft  J.  47;  See  Dot  GObart  r.  Aow,  7  M.  dc  W.  102: 

meA  a  cue  in  Queen's  Bench  Ukere  cited.  Edumrdt  y.  SboM.  9  Scotu  N.  R.,  S08. 

m  Doe  Ototing  r,  yfppMy.  4  P.  ft  D.  (6)  Lord  y.  Wardle,  3  Bine.,  N.  S.,  680. 

AL  See  Dm  Onuu  ▼.  Cotena,  1 Q.  B.  4a&  (c)  Id.:  Edwards  v. Seott,2Scotl»  N.  R.,                        i 

(M)  Oere  t.  Frmtal,  S  DowL  917.  906. 

U)  TanMnmrn  ▼.  BtacktmUh,  7  T.  R.  (<f)  Bart  qf  Maedt^fidd  t.  B)rodZQr,  7  M. 

138;  WUdtr  T.Hom^.S  Str.  1151:  Mmr-  ft  W.  A7O1  10  Law  J.,  N.  S.,  169,  £xch., 

iM/  T.  Rim,  Id.  1162:  Dmnit  y.  JU-  &  C. 

wartU,  Comb.  4:  Doe  Baeon  r.  Br^dgm,  1  («)  tfoto  y.  Gow,  1  Str.  642:  Hodrmm  r, 

DowL  ft  L.  S64.    When  not;  see  PHet  y.  BanU,  9  Chit.  968:  ShOtUoe  v.  Ctaridgo, 

Sttvnt,  7  Btag.  409 1  5  Moo.  ft  P.  9fi0;  1  Id.  49&    It  may  be  added,  that  if,  tt<m  a 

Dowl.  215,  8.  C  fkilore,  or  from  ttie  misconduct  of  a  Jury, 

l»)  Bkmd  Y.  Wdrrm,  6  DowL  91.  the  partiea  haYCflone  to  a  trial  a  second 

(t)  Porktbta  Y.  Pattte^,  1  W.  Bla.  670:  time,  no  costs  wiU  be  awarded  in  respect 

BwrmU  y.  Hogr,  3  Wils.  146.  of  tlM  flxst  trial :    Broum  v.  Clarke,  19 

(a)  Fate  y.  ISa^,  Cowp.  907:  ^•tU  y.  M.  ft  W.  95;  13  Uw  J.*  N.  S.,  36,  Exch, 

Butterteif,  9  Id.  485:  JadceoH  y.  Dteehakt,  8,  C 

VOL.  U.  A  A 
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PAtiv  r.     and  costs  in  the  cause ;  the  cost«  of  the  pleadmgs,  for  insUiw, 

-~  are  never  allowed.    Costs  of  obtaining  admisBion  of  documentor 

and  of  giving  notice  to  produce  documents  at  the  first  t™^ ! 
an  action,  are  costs  in  the  cause ;  but  costs  of  prepaiuwj  br« 
may  be  allowed  as  costs  of  the  trial,  when  the  nece«ity  faf 
doing  so  is  shewn  (d).    The  costs  incurred  by  a  cause  bd^  I 
made  a  remanet^  are  costs  in  the  cause,  and,  thcrefore^ntf  j 
chargeable,  upon  a  defendant  obtaining  a  new  trial  on  ?»>»» 
of  costs  (tf ).     In  an  action  upon  a  statute  which  gives  domi 
costs,  if  a  new  trial  be  granted  on  payment  of  the  corts  oft 
first  trial  generally,  it  would  mean  the  double  coakajjj. 
Where  there  have  been  two  trials,  and  the  succesfidiii^ 
is  entitled  to  the  costs  of  the  second  trial  only,  the  lu^ 
in  taxing  costs,  may  allow  fees  on  the  second  trial  wiAwir 
ence  to  those  given  on  the  first  ((7).   Costs  of  resisting  an  vsm 
cessful  application  for  a  new  tnal,  are  costs  in  the  cause  (l> 


Proceedings       Proceedings  <m  Rule^  S^c."]--!/  the  rtde  be  made  ahohOi, 
fftJ"lLd*~"  ^  ^P  ^'^ithout  delay  with  one  of  the  Masters  (i),  and  sertf9i 
roodbof  xeeo-  on  the  opposUe  attorney  or  agent.  I/made  ahsohUe  •9««/¥^ 
vering  costs.  ^^  costs.  get  an  appointment  on  the  rule  from  the  Master^  jbW 
com  of  the  rule  and  appointment  on  tfe  apposite  tOt&rs^fi 
the  costs  taxed,  and  pay  them  without  delay;  otherwise  tkej^l^ 
site  party  may  move  to  rescind  the  rule  (  j),    So,  he  mtg^ 
rescind  U,  if  after  the  costs  are  taxed  and  demanded,  the  f 
party  does  not  pay  them  in  a  recuonable  time.  A  rule  fa^  t 
pose  is  absolute  in  the  first  instance  in  Queen*s  Beneh  {iX. 
£xche^ier  it  is  a  rule  nisi,  which  makes  itself  absolute  ifca 
not  shewn  in  a  limited  time  (I).    In  the  Common  Picas  it 
to  be  a  rule  nisi  (m).    If  the  motion  is  not  made  until  the 
of  more  than  a  year  after  the  rule  for  the  new  trial  is  obfr 
it  seems  that  a  notice  of  the  motion  to  discharge  it  is  1 
sary  (m).    Where  a  plaintifif,  after  setting  aside  a  uotsuU 
payment  of  costs,  proceeded  to  a  second  trial  without 
these  costs,  and  obtained  a  verdict,  the  Court  set  it  asr 
gave  the  defendant  leave  to  sign  his  judgment  in  the 
action,  unless  the  costs  were  jwdd  in  ten  day8(fi).    On 
other  hand,  when  a  new  trial  is  granted  to  the  defendint 
payment  of  costs,  the  plaintiff  should  not  carry  down  tiie^ 
for  trial  until  they  are  paid  ;  for  if  he  do  so,  he  wiU,  it  • 
have  no  remedy  for  the  costs  of  the  former  trial,  even  the 
he  should  again  obtain  a  verdict  (o).  ^ 

On  rule  dU-        If  the  rule  be  discharged,  sign  judgment  and  tax  jo^^ffl 
charged.        ^  ^  ordinary  cases.    The  costs  of  opposing  the  rule  wiD  « 
costs  in  the  cause  (/>). 


(d)  Lord  V.  WanOt,  6  Dowl.  174.  917;  3  H.  ft  G.  635:  nmrrr.Dt^, 

ie)  Bentlty  t.  Carver^  15  Law  J.,  N.  S.,  Jar.  779,  B.  C-:  Jfiirt  «/  flw**"^ 

173,  C.  P.I  ©▼erruUng RMnton  r.  Duv.  *  Sherdiaw,  8  M.  ft  W.  SiS.     ,^_-  -  t 

B.  &  Ad.  81 4,  contm.  (*)  Otampkm  t. GriJUka,  1  v^ f.  J 

(f)  SembU,  Loader  v,TkomaM,\C.U  3*  3lk  B.  C    See  SiKr  ▼•  X»^n  " 

54:  Me  now  at  todouble  costs  In  all  csms,  ft  W;  151:  S  Dowl  ft  L.  SM,  S.  u     ^ 

the5ft6Vict.c97.».6.|i«^.1383.  (/>  FhOt^  t.  Wmwrmu  W  Hf  r 

ig)  WWtinmn  v.  MaHau  9  Dowl.  85.  See  S..  3,  Exdu;  3  DowLft  L- W*t^«  c 

Lord  V.  Wardle^  6  DowL  174.  (m)  Lord  ▼.  Wm^B,  U  U»*»  *** 

\h)  Egrt  T.  Thorp,  6  Dowl.  768:  DMtter  S2&,  C.  P.                               ^  m  W 

V.  7>M«^,  1  Q.  B.333;  4P.  ft  D.  644,  (n)  NidMb  t.  Biwn,  U  l«t. »  ^ 

8.  C,  HuUoek.  401.  &  C               ^^  mhdl 

d)  See  Lopez  ▼.  De  Taotet,  8  Taunt  712;  to)  Doe  Dmie  r,  Heihe.  TwU^T 

7  Moore.  ISO.  5.  C  916:  Fkrrer  ▼.  AfJPStan.i  JaTA^^ 

U)  See  Chaee  t.  CMe,  4 Scott,  K.  TL»  {p)  jMte,li». 


on  wluch  the  new  trial  is  q^ranted  (#).    Where,  therefore,  on  cuAt.xm, 

the  trial  of  a  right  of  way  in  one  count  claimed  as  a  public.  — — — 

and  in  another  as  a  private  way,  a  general  yerdict  was  found 

for  the  defendants,  and  the  Court  afterwards  directed  a  new 

trial,  expressly  by  the  rule  confining  it  to  the  right  claimed  in 

the  second  count,  but  in  the  rule  no  mention  was  made  of  costs, 

nor  any  reserra&on  of  defendant's  vMdict  on  the  first  count ; 

the  Court  held  that  the  defendants  were  nevertheless  entitled 

to  the  costs  of  the  issues  found  for  them  on  the  first  trial,  and 

not  in  contest  on  the  second,  they  having  succeeded  on  such 

ssoond  trial  (t). 

Where  the  costs  are  ordered  to  abide  tire  event  of  the  second  whei«cotu 
trial,  if  the  same  party  succeed  on  both  trials,  he  ^all  have  ^^JS^^u 
the  costs  of  the  fint  as  well  as  the  second  (u) ;  but  otherwise 
the  costs  of  the  first  shall  not  be  allowed  (x).  And  where  the 
defendant  obtained  a  rule  for  a  new  trial,  the  costs  to  abide  the 
event,  and  the  plaintiff  then  discontinued  the  action,  it  was 
held  that  the  defendant  was  not  entitled  to  the  costs  of  the 
trial  (y).  Where,  however,  the  second  trial  was  granted  on 
the  application  of  the  plaintiff  on  account  of  the  snsallness  of 
the^  damages,  and  the  costs  were  to  abide  the  event,  and  the 
plaintiff  at  tne  second  trial  obtained  only  the  same  amount  of 
oamages ;  he  was  held  entitled  to  the  costs  of  the  second  trial 
onl^  (s).  By  ^  the  event  of  the  second  trial "  is  meant  the 
nltmiate  event  of  the  cause;  and,  therefore,  if  the  verdict  at 
the  second  trial  be  set  aside,  and  on  the  third  trial  the  ultimate 
event  be  the  same  as  on  the  first  trial,  the  party  will  be  entitled 
to  the  costs  of  the  first  trial  (a).  After  a  verdict  for  a  defend- 
ant, the  Court  made  a  rule  absolute  for  a  new  trial,  and  ordered 
that  the  costs  of  the  former  trial  should  abide  the  event  of  such 
new  trial :  the  record  was  carried  down  to  the  spriiw:  assizes 
following,  and  made  a  remanet:  it  was  tried  a  second  time  at 
the  summer  assizes,  when  a  verdict  was  again  found  f<v  the  de» 
fendant :  the  Court  afterwards  ordered  that  the  verdict  should 
be  set  aside,  and  a  new  trial  had  between  the  parties,  upon 
payment  of  the  costs  of  the  last  trial,  and  that  the  costs  of  the 
nrst  trial  should  abide  the  event  of  such  new  trial :  upon  the 
third  trial  a  verdict  was  found  for  the  plaintiff :  and  tiie  Court 
held,  that  the  plaintiff  was  entitled  to  the  costs  occasioned  bv 
the  cause  having  been  made  a  remanet  at  the  assizes  next  fol- 
lowing the  term  when  the  first  rule  was  made  absolute  for  a 
new  trial  (ft). 

Where  the  question  of  costs  is  reserved  by  the  Court  until  wijiBt  qnet- 
^r  the  second  trial,  it  will  then  be  entirely  in  their  discre-  |^i^!«drtii 
tion,  whether  they  will  allow  the  costs  of  the  first  trial  to  the  Mcond  trUL 
party  who  succeeds  at  the  second,  or  not  (c). 

Where  a  rule  for  a  new  trial  has  been  obtained  on  payment  Amount  of 
of  eosts,  there  is  a  broad  distinction  between  costs  of  the  trial  "^^'   ^ 

j*^  Af  tognnttaiga  new  tttel  apoB  cm   4fnMM,  1  Eut,  111:  Dodd  v.  Ntal,  S  C 


m  Sdmt  v.  hoi,  t  Soon,  635, 540t  5       (y)  Houmlh  v. Samml,  1  B.&  AM. 506: 
DowL  183,  5.  C:  Earl  ^  Mmek^fiaU  r.   JoUffb ▼.  Jfwu^,  8  Lsw  J.,  100,  Exch. 
Jfradtetf,  mprm,  n.  (•).  (s)  Hudmm  t.  Majoribmtkt,  8  Moore, 


(tt)  Trefanmey  v.  Thomn,  1  H.  BL  841 :  440;  1  BIng.  369,  S.  C 

OmAmi  v.  F1»Jir,  9  C.fr  J.196;  Id.  128,  n.:  (•)  JV««te  ▼.  Godtfanf.5  B.  ft  Aid.  766. 

SteriM*  ▼.  Bamed,  8  Binf .  81.  lb)  Oihbimt  v.  PMOipt,  8  a  ft  C.  43?. 

(«)  Jb$$tm  V.  OMg,  8  T.  R.  819:  Chap-  (e)  SeeBot^T.  BtiaUe,  3  Blng.174. 
mm  T.  Pmirmg9,  f  N.  R.  38f :  Bird  ▼. 
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CHAPTER  XXVII. 


TSNIBE  D£   BOTO. 


Part  ▼. 

When 
awarded. 


The  vemre  de  novo  is  tlie  old  commoii  law  mode  of  proceed- 
ingio  a  seeond  trial,  and  differs  materially  &oin  the  granta^ 
a  Jiew  trial,  inasmuch  as  it  is  awarded  for  some  defect  appear- 
ing upon  the  &ce  of  the  record  (a),  while  a  new  trial  is  granted 
fi>r  ml^tter  entirely  extrinsic.  A  vemire  de  novo  is  not  awarded 
'  for  e^etj  defect  app€aring  upon  the  face  of  the  record,  bnt  for 
a  defeetive  finding  in  the  verdict  only  (b).  If  a  verdict  he 
entered  generally  on  all  the  counts  or  breaches  in  a  declaim- 
Uon,  and  entire  damages  ffiven,  and  one  of  the  counts  (c)  or 
breaches  {d)  he  bad,  the  Court  will  not  arrest  the  judgmeni, 
but  will  award  a  venire  de  novo.  So  if  the  jury  have  found  hi 
the  plaintiff,  hut  neglected  to  assess  the  damages  (e);  or,  if  i» 
an  action  on  a  bond,  conditioned  for  the  performance  of  cove* 
nauts,  &c.  within  the  statute  S  <Sf  9  ^.  3,  c.  11,  «.  8,  the  juzy 
do  not  assess  damages  for  the  breaches  (/);  or  if  a  special  ver- 
dict be  so  imperfect  that  the  Court  cannot  give  any  judgment 
upon  it  (^),  a  venire  de  novo  will  be  awarded.  Where  there 
were  several  pleas,  and  the  jury  found  a  verdict  upon  one  el 
them  only  for  the  defendant  which  afterwards  was  found  to 
be  bad,  a  court  of  error  awarded  a  venire  de  novo  (h).  It  cannot 
be  awarded  where  general  damages  are  assessed,  upon  a  declara- 
tion containing  a  misjoinder  of  counts  (t ).  Where,  in  an  actioB 
on  the  case  in  the  nature  of  a  conspiracy,  the  plaintiff  obtained 
judgment  on  a  demurrer  to  a  plea  of  justification,  and  the  jury 
process  was  awarded  tarn  quamy  the  Jury  having  found  a  v^diet 
for  the  defendants  upon  the  general  issue,  it  was  held,  that  their 
neglect  to  assess  damages  for  the  plaintiff  upon  the  demurrer 
was  no  ground  for  a  venire  de  novo^  as  the  Court  woidd  pro- 
nounce judgment  upon  the  whole  record  (k),    A  venire  de 


(a)  See  Gw  ▼.  Stooim,  9  M.  &  W.  635, 

fer  Parke.  B.:  LewU  t.  Witham,  9  Str. 
185;  1  Wils.  55,  &  C:  Comer  t.  Showe, 
4  If  fr  W^  IfiS. 

(6)  OoodtWe  r.  J<me$,  7  T.  R.  59:  Wit- 
ham  T.  LtwU,  1  Wilt.  55.  See  Ror  V. 
Wcoi/bU»  5  Burr.  S06I :  Holt  v.  SehoMUd, 
6  T.  R.  flOl:  Crowder  ▼.  Aoote.  S  WIU. 
144:  Hiekt  ▼.  Keati,6D.  &  R.  SB;  4  a  & 
C.flO,  &  C ;  Btdkom  V.  LtmaUre,  9  Wila. 
367. 

(e)  4yr«V  ▼•  Feartuldm,  4  M.  ^  W.  168; 
6  OowL  654,  &  C:  MuMk  ▼.  Dart$tett,  19 
M.  A  W.  890;  1  DowL  tc  L.  1010;  18 
Law  J.,  N.  S.,  Bxch.  955,  S.  C:  Lewbt  ▼. 
JEAMDtft.  1  DowL.  N.  S.,  630:  9  M.  &  W. 
790.  S.  C:  ofrfe,  SM.  Ab  to  amendioff  the 
verdict  by  the  Judge^i  notes,  tnr  oonnmng 
the  damages  to  the  good  counts,  see  ante, 
450. 

(d)  Gomld  ▼.  OHeer,  9  Soott,  N.  R.,  941 : 
Leach  ▼.  Themae,  9  M.&  W.  497;  5  DowL 


619,  S.  C-  Dadd  v.  Creaee,  9Cr.  &  II. 933L 

(e)  Orma  v.  GJuisr,  1  Dowl.,  N.  S., 

58:  Comer  r.  Showe,  4  M.  &  W.  ISS;  6 

DowL  688,  8.  C:  OemetU  ▼.  Lemit,  S 

Brad,  fr  B.  997;  7  Moore,  900:  10  rae, 

181,  8.  C:  Bkhom  t.  Le  MaUn^  9  Wils. 

367.    See  Pirn  ▼.  Jtcetf,  6  Scott,  N.  VL, 

1011.    Astowhere  the  omiasioo  loasssM 

dnnages  can  be  supplied  by  a  writof  ia- 

qulry,  see  onto,  711. 

(/)  Hardly,  Bern,  BT.fi.ea6. 

to)  Tanared  v.  ChrietM,   19  M .  &  W. 

316:  R.  ▼.  TratMU  8  BMg.  904t  1  H.  & 


Soott,40I;  9C.4iJ.965w  See  asiMtai v. 
FanzeSe, 4  Q.B. 900;  9G.  ft  D.944, &C 
ante,  441. 

(A)  Hick*  ▼.  Xeote,  6  D.  &  R.  68. 

(I)  Q>nMrT.SAMM,6DowL0B8;  41L 
&  W.  163,  8.  C. 


(k)  Grwory  r,  Brunetakk  (DitktA^.l 
DowL  &  L.  803: 13  Law  J..  N.  S.,  d  P.. 
34;  1  Scott,  N.  R.,  972*  &  C 


m&v  18  nerer  awarded  for  a  defect  wldch  can  be  amended  (/)•  Cha  .gmi. 
It  may  be  granted  on  orror  out  of  a  superior  eourt,  Boch  as  the 
Qneea's  Beach^  Common  Pleas,  or  Exeheqner:  thus,  where  on 
a  bill  of  exceptions  as  to  the  admissibility  of  evidence,  the  evi- 
^nee  was  held  inadmissible,  the  Court  awarded  a  venire  <fa 
nm»  (•»).  And  the  same  where  there  was  a  misdirection  (n)^ 
Bat  it  cannot  be  granted  by  a  ooart  of  error  on  a  proceeding 
out  of  an  inferior  conrt  (o). 

An  application  for  a  veniye  de  now  may  be  made  by  the  Tfane  for 
f  kdntiff  on  a  subseqa^t  day,  in  the  same  term,  after  a  mis  •pp1t1°«  A>r. 
m  arresting  the  judgment  has  been  made  absolute  {j>). 

Where  a  venire  de  novo  is  awarded,  the  party  succeedinc  at  corttoo. 
tha  second  trial  is  not  entitled  to  the  costs  of  the  first  \q). 
And  the  Court  have  no  power  to  award  the  costs  of  the 
trial  to  either  party,  whateTei  may  be  the  erent  of  the  se* 
cond  (r). 


(A  Wfeen  a  verdict  cub  be  ■mended, 
Mtofitt,  451. 

(m)  DapiM  v.  Pi««e,  9  T.  R.  1S5. 

{n)  Daviu  v.  Lawndet,  4  Bine.  N.  C. 
478. 

(«)  IVfMr  ▼.  WaMt  9  Doug.  799*  n.:  1 
T.  R.  151.  &  C:  per  CoUtmm,  J.,  SIrothtr 
r.  Hutehtfuon,  4B{ng.»  N.C.»  99.  See 
Ikelfff  ▼.  Pierce,  9  T.  R.  19ft:  RoIm  t. 
WttitMa,  5  T.  R.  540:  Hen^  v.  Bern,  1 


Id.  636:  BUhop  r.  Ka^,  3  B.  &  Aid.  610. 

(p)  Comtr  V.  Skmcet  4  M.  &  W.  163;  9 
Dowl.  688,  &  C. 

iq)  MAoardM  r.  fiftNm,  1  C.St  J,  354s 
1  l^r.  981;  1  Dowi.  989,  S.  C:  Uekbmr^ 
vow  V.  Mojon,  6  T.  R.  131 :  Bird  r.  Am^«' 
ton,  1  EMt.  Ill:  Dadd  v.  CraoM.  9  C.  & 
M.  9SS:  Brawn  t.  CJoHIr,  19  M.  4c  W.  98> 
per  Parke,  B. 

(r)  BdwardM  ▼.  firourn,  tu/ra. 


CHAPTER  XXVin. 


JUDGMENT  NON  OBSTANTE  TEREDICTO. — BEPLEJLDER. 

Judgment  non  obstante  Veredicto.'} — ^If  the  defendant  obtain  cbapjutiii. 
a  Terdict  upon  a  plea  which  confesses  the  cause  of  action,  and  ,^^         ■ 
aroids  it  by  matter  which  is  clearly  upon  the  face  of  the  re-  ^!!t  cmi 
cord  no  answer  to  it^  the  Court  will  give  this  judgment  for  the  granted, 
plaintiff  (a).    But  it  is  not  every  fact  which  is  admitted  b^ 
the  pleadmgs  upon  the  trial  of  the  issue  raised,  that  is  suffici- 
ently confemed  for  the  purposes  of  this  judgment  {b).    Thus 
if  a  replication  aver  two  distinct  facts,  and  the  rejoinder  tra- 
verse one  which  is  immaterial,  and  which  is  found  for  the  de- 
fimdant,  the  other  will  not  be  admitted  so  as  to  warrant 
this  judgment  (c).    If  a  rerdict  be  found  for  the  defendant 


(•)  Plm  V.  GmaebrooXr,  9  Cora.  B.  499t 
Owwmw  V.  BumeU,  6  Bing..  N.  S^  458; 
7CL  &  F.  579 ;  1  Soott,  N.  R.,  711.  S.  C- 
Hmskr  ▼.  Bma,  9  DowU  A  L.  340:  8 


P.  193.  &  C  Serf  qumn  the  corteetneM  oC 

Uut  decUioo. 
(6)  Gwpnne  ▼.  BumM,  mpra, 
(c)  GceynfM  t.  Bumeil,  1  Soott,  N.  R., 


Scott,  N.  S.,  96,  S.  C.  See  thecaie  of  A.    789,  per  Parke,  B.  See  Atkinson  r.  Dmeiee^ 
T.  Baetringtm,  5  Ad.  dc  E.  765;  1  Net.  &    11  M.  dc  W.938;  9  DowU,  N.  S.,  778t  S.  C 


1850  Judgment  nan  obstante  Furedicto, 

Part  ▼.  upon  an  immaterial  issue,  raised  by  a  plea  which  does  not  of 
"'"'"■"■"""■  itself  confess  plaintifPs  cause  of  action,  yet  if  it  be  confessed  or 
proved  npon  some  other  plea  or  pleas  npon  the  same  record, 
the  plaintiffs  are  entitled  to  this  judgment  (d).  Where  a  de- 
fendant pleaded  a  defence  under  a  partictuar  statute,  which 
after  plea  and  before  trial  was  repealed,  and  another  waa 
enacted  in  its  stead  which  did  not  afford  the  same  defence,  it 
was  held,  that  the  plaintiff^  was  entitled  to  this  judgment  (e). 
If  there  be  no  express  (/)  confession  of  the  cause  of  action,  the 
proper  course  is  to  award  a  repleader,  and  not  to  give  this 
judgment  (a).  But  it  seems  that  this  judgment  will  be  given 
upon  one  of  several  issues  which  is  immaterial,  and  found  for 
the  defendant,  if  there  are  others  which  are  material  and  deci- 
rive  of  the  whole  cause  of  action,  and  have  been  found  for  the 
plaintiff^,  although  there  be  no  confession  or  proof  of  the  plain- 
tiff's cause  of  action  (A).  The  Court  will  not  award  this 
judc:ment  where  the  plea  is  bad  upon  demurrer,  but  good  after 
verdict  (t).  Nor  can  the  plaintiff  after  a  reference  at  Jvisi  Priui^ 
and  aword,  move  for  this  judgment  on  an  issue  directed  to  be 
entered  for  the  defendant ;  the  power  of  the  arbitrator  being 
complete  and  final  {h).  The  deiendant  may  move  for  it  (/). 
The  motkMi,  By  R,  H.^  2  W,  4,  r.  65,  •*  no  motion  in  arrest  of  judnnent, 
arffumcnt,  or  for  judgment  wm  obstante  veredicto^  shall  be  aJlowea  after 
role,  »e.,  ^j^^  expiration  of  four  days  from  the  time  of  trial,  if  there  are 
80  many  days  in  term ;  nor  in  any  case  after  the  expiration  of 
the  term,  provided  the  jury  process  be  returnable  in  the  same 
term."  Where  a  cause  is  tried  in  vacation,  the  motion  must 
be  made  within  the  first  four  days  of  the  ensuing  term ;  inaa- 
xnuch  as  the  above  rule  applies  to  cases  in  vacation  as  well  as 
in  term  (m).  Where  a  rule  for  entering  the  verdict  for  the 
defendant  was  obtained  in  the  first,  and  made  absolute  in  the 
sixth  teim  after  the  trial,  the  Court  upon  making  it  absolute 
granted  a  rule  nUi  for  this  judgment,  considering  the  case  an 
exception  from  this  rule  (n  J.  The  motion  is  for  a  rule  to  skew 
cause.  In  the  Queen* s  Bench  and  Exchequery  the  rule  for  the 
judgment  is  not  drawn  ud  "  upon  reading  the  record;**  but  in  the 
Common  Picas  it  shoula  be  so  dratcn  up.  But  it  seems  doubts 
ful  whether  the  officer's  omission  so  to  draw  it  up  can  be  al- 
lowed to  prejudice  the  party  (o).  At  all  events,  the  defect  is 
cured  by  the  circumstance  of  a  copy  of  the  pleadings  being 
annexed  to  the  affidavit  upon  which  the  rule  was  moved  (o). 
The  rule  after  argument  is  made  absolute  or  discharged^  as 

(lO  Gwynne  y.  Bwmetl,  1  Scott,  N.  IL,  (/)  G«)ymiev.Bumeff,«vpra;  Atkimam 

Tilt  Me Pim  T.Oras0fotKiA'.  2 Com.  B.4S9.  v.   Davim^  ampra.      But    ice    Rvnd    t, 

(e)  Wamt  v.  Ben^fitrd,  2  M.  &  W.  848.  Vmtghan,  1  Bing.,  N.  C,  7GB,  per  Tindi'. 

if)  Atkimon  v.  Davim,  11 M.  k  W.  S36;  C.  J. 

t  I>owI.,  N.  S.,  778,  S.  C  (m)  See  Thoma*  t.  Jomr,  4  M.  Ir  W. 

(g)  Ptumnmr  t.  L00,  S  M.  ft  W.  495:  28 :  Deam  v.  Slodkart,  2  Scott.  N.  iU 

Cwjfnne  y.  BumtO,  I  Scott,  N.  R.,  71I:  BSfJ;  and  the  previous  caaet  of  Wttiom  t. 


Lambert  ▼.  Tiyfcr,  4  B.  &  C.  1A2;  8  D.  &  Fatter,  2  Bing..  N.  C,  701 1  3  Scott,  1C4; 

R.  188.  S,  C:  FUHeui  y.  Armetrmg,  7  Ad.  5  DowL  54,  &  C:  Bmk  ▼.  flfM*,6  Do«l. 

St  R.  557;  4  NeY.  &  P.  406,  5.  C  313. 

(A)  Negelen  y.  MiUeheU,  7  M.  ^  W.  619:       (n)  Menv  ▼•  Chapman,  10  Ad.  1^  E. 

Cccyfm«  Y.  BumeU»  1  Scott,  N.  R.,  711.  525w    And  wet  Lmnlaf  v.  AUdey,  1  Tjr. 

Oaoibmn  y.  BoiinMM,  9  Bing.  532;  2  M.  ft  217.    Wtthln  what  tone  a  niotioii  fbr  a 

Scott,  700,  5.  C,  overruling  phtmmer  y.  new  tilal  roust  be  made,  see  mnte,  1339. 
Lee,  2  M.  ft  W.  495,  poet,  13M.  (o)  Bemty  y.  Warrem,  4  Seott,  N.  R., 

(I)  AusoM  Y.  Pratehett,  3  DowL 472.  See  7S5:  4  M.  ft  0. 158,  5.  C:  Amgei  v.  Ikter, 

Mitemrde  r.  Price,  6  DowL  487.  5  M.  ft  W.  802,  per  PaHte,  B. 

ik)  Steepter,  0o«UBir,4  Ad.  ft  £.960. 


tM  ordinary  casei.  On  this  motion  the  Court  will  look  at  cmap.xxvui. 
the  record  as  it  stood  at  the  time  of  trial,  and  not  as  it  stood  " 
at  the  time  of  pleading  ;  ex,  gr,  where  there  were  two  counts 
for  10^.  each,  and  damages  were  laid  at  20/.,  and  defend- 
ant pleaded  payment  of  10/.,  and  plaintiff  entered  a  noliepro" 
aequ%  as  to  one  count  hefore  trial,  and  defendant  obtained  a 
verdict,  the  Court  refused  to  give  Judgment  fum  ohgtante  vere- 
dido  (p).  If  a  rule  has  been  obtamed  for  this  judgment,  and 
the  Court  are  of  opinion  that  there  is  no  sufficient  confession 
of  a  cause  of  action  on  the  plea,  the  rule,  it  seems,  may  be 
remoulded,  and  the  Court  may  order  a  repleader  (q). 

The  judgment  is  interlocutory.    If  the  verdict  be  general  ponn  or,  and 
for  the  defendant,  and  the  plaintiff  obtain  thisjudjnnent  as  to  writ  of  m- 
all  of  the  pleas  pleaded,  he  may  sue  out  a  writ  of  inquiry  to  **"^  **** 
assess  his  damaees  (r),  and  this  without  leave  of  the  Court  (s). 
But  if  some  of  ue  pleas  be  good,  the  defendant  will  be  entitled 
to  retain  his  iudgment  as  to  them,  and  no  writ  of  inquiry*  can 
issue,  for  if  they  go  to  the  whole  cause  of  action,  the  pluntiff 
vfUl  not  be  entitled  to  any  damages ;  and  if  they  go  to  a  part 

».    If  tne  damages 
try  a  right  or 
the  verdict,  and 
enter  a  verdict  for  the  plaintiff  with  nominal  damages  (t). 

On  judgment  non  obstante  veredicto,  neither  party  is  entitled  costton. 
to  the  costs  of  the  immaterial  issues  (ti).  Nor  is  either  party 
in  general  entitled  to  the  costs  of  the  application  for  it  it  suc- 
cesaul ;  but  if  the  rule  for  it  is  discharged  generally,  the  suc- 
cessful party  is  entitled  to  the  costs  of  shewing  cause  against 
it,  as  costs  in  the  cause  («);  and  the  defendant  has  been  held 
entitled  to  the  costs  of  opposing  the  rule  made  absolute,  where 
the  judgment  non  obstante  veredicto  was  afterwards  reversed  in 
error  (y), 

Bestitution  will  be  awarded,  and  with  costs,  where  the  de-  RertituUon 
fendant  has  had  execution  before  the  motion  («}• 

Eepleader,'] — ^If  the  issue  or  issues  raised  by  the  pleadlnes  are  whtn 
immaterial,  or  there  has  been  no  definite  issue  jomed  (a),  the  ^"^"^^ 
Court  will,  after  trial  (&),  award  a  repleader,  if  it  will  be  the 
means  of  effecting  substantial  justice  between  the  parties,  other- 
wise not  (c).    An  immaterial  issue  is  an  issue  taken  upon  a 
point  which  will  not  determine  the  merits  of  the  cause:  an  mfor- 

(p)  Wflght  V.  jkrm»  1  Nev.  ft  P.  761-  S87,  Exeh. 

iq)  FUlieui  ▼.  Amutnmr,  7  Ad.  a(  E.  (c)  AfgeO  r,JhUr,  AJm.  IM. 

557;  2  Nev.  ft  P.  4U6.  S.  C  (a)  Spong  ▼.  Wright,  S  Dowl.,  N.  S., 

(r)  ShepMard  y.  HmU»,  2  DowL  48X   See  545t  9  M.  &  W.  flW,  S.  C  ;  Owyiift«  v. 

atment*  v.  LewU,  3  B.  &  B.807i  7  Moore,  Bimieff.  1  Scott,  N.  K..  71 1  • 

SW.  8,0.  (b)  A  verdict  docs  not  hdp  an  linma. 

(«)  Shtptiard  f,  fitoOr,  ntpn:  P(m  t.  terlal  iitue;  but  in  infornuil  one  U  aided 

JUid,6ScotU  N.  R..  1011.  by  the  39  H.  8,  c.  30.    Gilb.  C.  P.  ]47t 

(f)  Sffty  V.  Robhmn,  2  T.  R.  7M;  6  Co.  Gtcyntie  v.  BumeU,  1  Scott.  N.  R.,  711 : 

mi  LoMfoe0V.GHniMl0n,Cro.Ellx.  227;  Bull. 

(«*)  Ooodlmntt  ▼.  Bowman,  3  Moo.  &  Sc.  N.  P.  321 ;  port,  1952. 

00;  9Blnff.687;  2  Dow L  806.  S.  C    And  (c)  2  Saund.  319  b,  n.  6:  Staf/et  ▼. 

■ee  Da  0»tta  v.  Clarke,  2  B.  ^  P.  376:  Hofdon,  6  Mod.  1;  2  Lord  Raym.  922;  2 

Kirk  T.  VowiU,  1  T.  R.  966.    As  to  the  SaTk.  579 ;  3  Salic.  121.  5.  C. :  Pkmer  v. 

cosU,  where  there  are  other  iisu»,  tee  Aom.  5  Taunt.  386;  1  Marsh.  95:  Jtmetf, 

po$t,  Ch.31.  PoweU,5  B.  &  C.  649:  Cobb  v.  Brpan,  3 

{m}  Hodgkinmm  r.  Wpatt,  1  DowU  di  L.  B.  &  P.  352  :  Goodbume  v.  Bowman,  9 

8:  13  Law  J.,  N.  S.,  Q.  B.73,  &  C.  Bing.  532 :  Cordm  v. BBit,  2D.  &  L.  30a 

(y)  Bvana  v.  Qtthm,  14  Law  J.,  N.  S., 
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Judgmmt  nm  cbHaUi  Feredieto. 

nal  iame  is  where  a  material  allegation  is  trarened  m  an  impro- 

E~  ir  roanner  (d).  But  a  repleader  cannot  be  awarded  after  adr- 
oit at  iVwi /Vitw,  or  after  a  demurrer  or  writ  of  error,  bnt  only 
after  issue  joined  («).  Nor  where  the  Court  con  rive  judgment 
upon  the  whole  record  (/).  Therefore  a  repleader  will  notb* 
granted,  hut  jaigmeainonobttante  veredicto  givett,  if  one  of  the 
MTeroI  immeB  be  immaterial,  and  fonnd  for  the  defendant,  if 
the  others  are  material  and  deciiive  of  the  whole  caoBs  of  ac- 
tion, and  are  fonnd  for  the  plaintiff,  althongh  there  be  no  cod* 
fession  or  proof  of  the  plaintiff's  canse  of  action  (y).  Aie- 
pleader  is  not  grantable  in  favoor  of  the  person  who  made  the 
first  fault  in  pleading  (A),  where  the  immaterial  Ibbub  is  finniid 
against  Rich  p^rtj  (i).  A  court  of  error  cannot  award  a  n- 
pleader  (t).  Therefore,  if  the  Court  below  give  jndnnent  ftw 
one  of  the  parties,  where  tbey  onght  to  hare  awaroed  a  n- 
pleader,  the  court  of  error  will  simplj  reTerae  snch  jndy- 
ment  (i). 

If  a  plea  be  defective,  and  the  defendant  succeed  at  th«  trial 

thereon,  the  qneetion  whether  the  plaintiff  can  have  jndrmeat 

tc  non  oittante  vtredkto,  or  whether  there  ought  to  be  a  repleader, 

depends  upon  whether  the  plea  contains  a  rxinfesaion  of  th* 

flaintiff's  cause  of  action :  If  the  canse  of  action  he  confessed 
V  the  plea,  and  the  matter  pleaded  in  avoidance  he  insufficient, 
the  plaintiff  is  entitled  to  judgment  notwithatandi:^  the  ver- 
dict ;  if  the  plea  do  not  confess  the  canse  of  action,  there  most 
be  a  repleader  (1). 
If  a  repleader  be  denied  where  it  should  be  granted,  or  m« 
grannaot     wrsrf,  it  is  error(«l. 
?°^1,  The  judgment  of  repleader  is  general,  namely,  qvod  parUt 

ju^DwatoC.  replaeitent;  and  the  parties  most  begin  ag^  at  ihe  first  fault, 
which  occasioned  the  immaterial  issue  (n).  Thus,  if  the  de- 
claration be  bad,  and  the  plea  and  replication  are  so  also,  the 
parties  must  begin  d«  novo ;  but  if  the  replication  only  be  bad, 
thev  must  begin  at  the  replication  (a), 
cnitoii.  No  costs  are  allowed  on  either  side  {p). 
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CHAPTER  XXIX. 


ARBSST  OF  JUDOMBNT. 


Thb  Court,  Upon  applicaUoo,  will  airest  the  judgment  for  Cmaf.  xxnu 
any  matter  intrinsic  appearing  unon  the  &ce  of  the  record  (a),  ,„^,,^ 
amounting  to  a  defect  not  amendable  or  aided  at  common  law  cisct. 
or  by  statute,  and  for  which  a  writ  of  error  would  lie.  Where 
separate  damages  are  assessed  on  each  count  of  the  declasmtion, 
and  one  of  the  counts  is  bad,  judgment  will  be  arrested  on  that 
count  only  (b).  But  as  we  have  shewn,  ante,  1348,  if  some 
counts  or  breaches  in  a  declaration  are  good,  and  some  bad, 
and  general  damages  are  given,  the  Court  will  not  arrest  the 
iudgment,  but  wiU  award  a  venire  de  novo.  But  as  this  cannot 
he  awarded  where  general  damages  are  assessed  upon  a  declara- 
tion containing  a  miswinder  of  counts,  in  such  a  case  the  judg- 
ment will  be  arrested  (c).  If  the  issues  raised  are  immateriu, 
the  Court  wiU  not  arrest  the  judgment,  but  award  a  re- 
pleader (J).  After  judgment  upon  a  demurrer,  a  motion  cannot 
DC  made  in  arrest  of  judgment,  whether  the  demurrer  were  ar- 
gued (e)  or  not  (/};  but  it  may  after  judgment  by  default  {g). 
As  to  the  defects  which  are  amendable  or  aided  at  common  law 
and  b^'  statute,  see  the  dififerent  titles  in  this  Work  and  the 
following  Chapter. 

The  motion  shall  not  be  allowed  after  the  expiration  of  four  The  motion, 
days  from  the  time  of  trial,  if  there  are  so  many  days  in  term;  ^^*  ^^• 
nor  in  any  case  after  the  expiration  of  the  term,  provided  the 
jury  process  be  returnable  in  the  same  term  (Ji),  If  the  trial 
take  place  in  vacation,  the  motion  must  be  made  within  the  first 
four  days  of  the  next  term  (t).  In  cases  where  the  judge  at 
the  trial  gives  a  certificate  for  speedy  execution,  or  where  the 
under-sheriff,  upon  a  writ  of  trial,  refuses  to  g^nt  a  stay  of 
execution,  the  issuing  or  levying  of  execution  does  not  anect 
the  party's  right  to  move  afterwards  for  a  new  trial  within  the 
time  above  mentioned.  Where  there  were  several  issues  in 
law  and  in  fact,  and  the  issues  in  fact  were  tried  first,  it  was 
held,  that  the  defendant  could  not  move  in  arrest  of  judgment 
until  after  the  demurrers  had  been  determined  {ky  In  moving 
for  a  new  trial,  if  there  be  any  ground  for  arresting  the  judg- 
ment, the  rule  should  be  obtamed  in  the  alternative  for  a  new 
trial,  or  for  an  arrest  of  judgment  (/).  Upon  cause  being 
diewn,  the  Court  will  first  dispose  of  the  former  branch  of  the 

(a)  S«e  Ifmolaa  v.  Jdeam,  1  Tmit  335:  2  Marsh.  329,  &  C. 

Mhgtr  tf  Carmarthm  r.  Evmu,  10  M.  ft  {g)  Kdwardtr,  Bhmt,  1  Str.  4SS.   SM 

W.  274:  Fmme  t.  Whilt,  9  Law  J..  337>  Tenant  ▼.  GoUar<n.2  Ld.  Raym.  1089.    U 

C.  P.;  1  Soott,  N.  R^  eoit  S,  C  seeau  the  motion  should  come  on  after 

|6)  Halter  r.  Moat,  iU.^L  W.  fiS.  the  inquirT.  if  anv.    And  fee  JoAiuon  t. 

(e)  Comer  t.  Show^,  6  DowL  ^64,  688;  WUaon.  Wulei.  248. 

4  M.  &  W.  163,5.  C,                      '  (A)  R.  H.3  W.  4,  1. 65 1  ante,  1350. 

((fl  Gonkm  ▼.  EIHtp  9  D.  ^  L.  SOBt  8  (I)  AnU,  1350. 

Scott,  N.  lU  290 1  tmt»,  1351.  (k)  Goodwright  v.  Hodgmm,  Andr.  289. 

{e)  Bdtoard§r.BiuiU,18tt.4a6.  (/)  Seeaiili,1341. 

(/)  Cntwd  ▼.  Paekkam,  6  Taunt.  660 1 
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Vrit  of  cRor 
after. 


Amendment  and  Jeofails. 

rule  (m).  In  tlie  Queen's  Bench  and  £xche<jnery  the  role  for 
this  judgment  is  not  drawn  up  "upon  reading  the  record;" 
hut  in  the  Common  Pleas  it  is  otherwise  (n). 

If  judgment  he  arrested,  each  party  pays  his  own  costs  (o). 
But  where  the  plaintiff  ohtained  a  verdict  in  the  Exchequer, 
wherein  judgment  was  arrested,  which  judgment  was  reversed 
hv  the  Court  of  Exchequer  Chamher,  it  was  held,  that  the 
plaintiff  was  entitled  to  the  costs  of  the  motion  in  arrest  of 
judgment,  and  that  such  costs  must  be  taxed  by  the  officer  of 
the  Exchequer  (/>). 

It  does  not  seem  clear,  that  a  writ  of  error  will  lie  after 
the  judgment  has  been  arrested  (q)i  but  it  would  seem  it 
will(r). 

<m)  Rom  ▼.  Crore$,  1  D.  &  L.  CI ,  onto.  If  core,  940:  Bl^  r.TopHam,  Cro.  JacUB. 

1342.  (p)  Adanu  v.  Mereiew,  3  Y .  &  J.  4lSl 

in)  Bealjf  v.  Warrent  anU^  1350;  AngM  {q)  See  Adamt  v.  Mtredew,  3  Y.  ft  J. 

▼.  Ihler,  5  M.  dc  W.  602.  per  Ptrke,  B.  419. 

^o)Camenmx.Re|fn<^ld*.Cowp.M)7•.Gilb.  (r)  It  waa   brought  and  lacceedtd  ia 

C.  P.  272.  See  aa  to  the  plaindtrmoring  in  Cook  ▼.  Or/ey,  3  T.  R.  6M,  n.;  and  sec  3 

airest  of  Judgment  to  aave  hb  ootta,  I  Moore,  P.C. 


CHAPTER  XXX. 


AMENDMENT  AND  JEOFAILS. 


[As  to  amendments  in  particular  caaes,  see  the  diflRerent  Chap- 
ters throughout  the  work.] 


What  Proceedings  amendable  at 
Common  Law,  1354. 

What  amendable  by  Statute, 
1355. 

When  Amendmente  allowed, 
1355. 


How  Proeeedinffe  amended,  1356. 
Terme  of  Amendment,  1356. 
What  JDrfeete  aided  at  Common 

Law,  1357. 
What  aided  bf  the  Statutes  of 

Jeofails,  1357. 


What  amend- 
able at  oom* 
moDlaw. 


What  Proceedings  amendable  at  Common  LatDj\ — It  m«^  be 
necessary  to  premise  that  amendments  in  all  cases  are  entirely 
in  the  discretion  of  the  Court,  and  are  allowed  only  in  further- 
ance of  justice  (a),  for  which  purpose  they  will  he  generally 
allowed.  At  common  law,  the  Court  may  amend  in  all  cases 
whilst  the  proceedings  are  in  paper,  that  is,  until  judgment 
signed,  and  during  the  term  in  wnich  it  is  signed ;  for  until 
then  the  proceedings  are  considered  as  only  inAeri^  and  conse- 
quently subject  to  ^^  control  of  the  Court  (&)•    And  there  is 


(a)  See  Re*  ▼.  Mtt^or,  At.,  nf  Gmm-   JUariftaB,  Say.  ttS;  SBL  Com.  4€7s  TMd, 
ftmnd,  7  T.  R.  flOa  697:  Morris  r.  Am,  IDowl.  MJ:  Bm>^ 

(6)  Alder  v.  Chip,  5  Dunr.  7M:  Cope  v.  fleid  v.  Mfknr,!  Bm.  UM. 
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no  difference  in  this  ren>ect  between  penal  and  oUier  actions  (e).  cbap.  xxx. 
But  the  Coort  have  refused  to  allow  an  amendment  in  a  penal 
action  after  much  delay  (J).  Also  they  refused  it  in  a  case 
where  the  action  was  merely  within  the  letter,  and  not  within 
the  spirit  of  the  nenal  act  (e).  An  amendment  cannot  be  made 
for  matter  which,  as  it  stands,  is  a  discontinuance,  without 
consent  (/).  ^  After  judgment  is  signed,  or  after  the  term  in 
which  it  is  signed,  the  pleadings.  &c.,  cannot  be  amended  at 
common  law,  but  by  virtue  of  the  Statutes  of  Amendments 
only  (^). 

What  amendable  hy  Statute,'] — No  process  shall  be  annulled  wiiat  amend* 
or  discontinued  for  the  misprision  of  the  clerks  in  writing  one  Jjjjj^  *^ 
syllable  or  letter  for  word  (A^]  too  much  or  too  little  ;  but  as 
soon  as  the  mistake  is  perceived,  it  shall  be  amended  in  due 
form  (t).  And  the  justices  before  whom  the  record  is  made 
or  shall  be  depending  by  way  of  error  or  otherwise,  may  amend 
the  same,  as  well  after  as  before  judgment,  in  the  same  manner 
88  they  might  have  done  by  the  above  statute  before  judg- 
ment {k).  Neither  of  these  statutes,  however,  extends  to  pro- 
cess of  outlawry  (/).  So  the  Court  may  amend  whatever  to 
them  seems  to  be  the  misprision  of  the  clerks  in  any  record, 
process,  word,  plea,  warrant  of  attorney,  writ,  panel,  or  return, 
-which  may  for  the  time  be  before  them,  so  that  no  judgment 
sh^  be  reversed  by  reason  of  such  misprision  (m).  So,  they 
may  amend,  for  the  inisprision  of  the  clerks,  and  also  of  other 
officers,  such  as  sheriffs,  coroners,  &c.,  defects  in  any  record, 
process,  or  return  before  them  by  way  of  error  or  otherwise,  in 
writing  a  letter  or  syllable  too  much  or  too  little  (n).  It  should 
also  be  observed  that  the  word  **  clerk"  imports  some  officer  of 
the  court  coming  within  that  description ;  and  therefore  the 
Court  refused  to  allow  a  plaintiff^  in  replevin,  who  had  plead- 
ed two  bad  pleas,  and  after  iudgment  in  his  favour  and  error 
brought  coram  tdfis,  to  withdraw  the  same  and  plead  de  novo  (o). 
In  aU  these  cases  there  must  be  something  to  amend  by  (/>). 

When  Amendments  allowed, 2 — An  application   to    amend  When  amend- 
should  be  made  within  a  reasonable  time,  or  it  may  not  be  JJ***^  •***'•'• 
granted  {q).    But  an  application  of  this  nature  doea  not  fall 
within  the  rule  respecting  the  setting  aside  proceedings  for 
irregularity,  with  regard  to  the  promptness  of  the  applica- 


le)  Wehords  r,  Broum,   I  Douff.  114:  Uandttff,  1  Str.  1011. 

Jonn  f.  Edward$ti  M.  &  W.  218:  Mace  v.  (A|  8  Co.  IS7  a. 

X4wett,5  Burr.  8833:  AmM ▼.  MiHter,  2  (0  14  Ed.  3,a  S, 1. 1. 

Burr.  1098.    See  onfe,  204,  cases  in  which  ik)  9  H.  5,  c.  4»  s.  I,  made  perpetual  hy 

the  Court  hat  allowed  the  declaration  to  4 H.  6,  c.  a 

be  ameoded  hi  penal  actions;  and  see  (0  4  H.  6,  c.  & 

340, 452, 4Aft,  where  they  hate  allow-  (m)  8  H.  6»  c.  12.    See  Green  v.  Rsn- 


cd  the  record  and  postea  to  be  amended,  nett,  I  T.  R.  783:  Morte  ▼.  Jarmu,  Willes, 

(tf)  Ifood  V.  Grinmwd,  10  B.  dc  C.WS:  185:  Ranuov  v.  Bird,  Cro.£l.  896:  Chsess 

CiUr  V.  Poypkwdi,  8  T.  R.  70?:  Sttel  v.  v.  Soote*.  10  M.A  W.  488;  2 Dowl.,  M.  S^ 

*MW«ir»  6  T.  B.  171 :  RmOsmgy,  Marsh,  498.  S.  C. :  and  see  tmte,  479. 

8T.R.30.  (n)  8H.6,c.l6.    Seeaft«,473. 

(e)  Matth9W§  v.  SteUi,  I  Bing.,  N.  C,  (o)  Onm  r.  MUltr,  2  B.  &  Ad.  784. 

736;  1  Soott,  705;  3  DowL  896,  &  C    It  {p}  See  Cheete  r.Scaie*,tupra, 

was  an  action  against  an  attorney  for  {q)  Woody,  Orimwood,  10 B.  &  C.68!). 

practising  without  being  duly  emolied.  And  see  diflfeient  instances  in  this  work 

(/)  Ha^fmrdr,  HopMnt,  Skj,46,  where  ainendmenu  in  particular  oasea 

{g)  Co.  Lit.  80Us  Me  Aee.v.  Bishop  of  have  been  refuied. 
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pa«t  r.    tion  (r).    As  to  where  an  amendment  will  be  allowed  after  ^ 

mnrrery  and  before  and  irffcer  argument,  see  ante^  829, 834,  aiNid 

PriuSf  mntSy  9B5;  and  see  instances  where  the  0>urts  hare  al- 
lowed amendments  after  plea  in  abatemoit,  an^,  820,  after 
yerdict.  <mte^  451,  after  nonsuit,  ante^  1348,  after  new  trial 
rranted,  an/e,  1343,  after  error  brought,  (mte^  473.  Aft^  arrot 
brought  those  things  are  amendable  which  were  amendaUt 
before  error  brought,  so  long  as  diminution  may  be  alleged, 
and  a  certiorari  awarded  («). 

How  Proceedings  amended.'] — ^Parties  cannot  in  gcmeral 
amend  their  own  proceedings ;  the  leave  of  the  Court  or  a  judge 
must  be  obtained  to  do  so  {t). 

Before  judgment,  the  application  to  amend  should  in  gene- 
ral be  made  to  a  judge  at  cnambers,  by  summons  calling  upon 
the  opposite  party  to  shew  cause  why  the  party  applymg 
should  not  have  leave  to  amend.  Where  the  necessity  for  the 
amendment  is  first  discovered  during  the  trial  of  the  cause,  or 
immediately  before  it,  as  in  the  case  of  a  variance  or  the  like, 
the  application  is  made  to  the  judge  at  Nisi  Prius  (see  amte^ 
Vol,  1,  385).  The  Court  will  seldom^  and  from  some  cases  it 
would  seem  that  they  will  not  in  any  case,  interfere  with  the 
decision  of  a  judge  upon  the  subject  (u);  at  all  events^  unlen 
an  application  to  the  Court  for  that  purpose  be  made  promptly, 
it  wul  not  be  entertdned  (x). 

After  judgment  and  before  error  brought,  a  jud{^  at  cham- 
bers will  not,  in  general,  entertain  the  application,  but  it 
should  be  made  to  the  Court.  7%e  rtUe  is  a  rule  nisi,  wMdk  if 
afienoards  made  ahsoliUe  or  discharged,  as  in  ordinary  cases. 

After  error  brought  upon  a  judgment  of  one  of  the  superior 
courts,  the  application  for  leave  to  amend  must  be  made  to 
that  Court,  because  the  record  always  in  &ct  remains  there,  a 
transcript  only  being  sent  to  the  court  of  error  (f);  the  tran- 
script indeed  must  be  amended,  if  at  all,  by  the  court  ci 
error  («}.  After  error  from  an  inferior  coiui;  to  the  Court  of 
Queen's  Bench,  the  application  may  be  made  either  to  the 
Queen's  Bench,  or  in  tne  inferior  court  (a). 

A  court  of  error  will  not  review  the  propriety  of  an  amend- 
ment made  by  the  court  below,  in  its  record  or  process,  though 
such  amendment  was  made  after  writ  of  error  brought  (5). 

T«^of  Terms  of  Amendment,] — The  Court  or  judge,  upon  grantii^ 

mAwSj'  l^A^e  to  amend,  may  oblige  the  party  applying  to  submit  to 
tot  oottior.     such  equitable  terms  as  may  be  necessary  to  prevent  the  oppo- 
site party  from  being  prejudiced  by  the  amendment  (e).    An 

(r)  WeUk  r.  HdM»  9  M.  ft  W.  14.  is)  JhrtMr ▼.  Iliifclnii,  tStr.  817t  Tfatf, 

(«)  8  Co.  IflB  a:  lUthmdt  ▼.  J9>tM0fi,l    714.    AadtmAmm.,CtOkJmc.4»t  ' 
Douf.  list  Tidd.  Ml  «L  714:  TkUPi   vOtoT.SMA.  Id.ait  mif,eB9k 


Sop.  J»t   «Hl  tiM  OMCt  oT  MWMk  ▼.       (t)  Sm  Dt  HuM  ▼.  AM*ar,  3  B.  ft  B. 
akkardtem,  7  B.  «i  C.  819 ;  11  Uoon,   65»  mtt,  4881 


104;  3  BlDf .  3M,  &  a  (•)  W^ti^,  HMfaM,  Fofili.lQts  TIM 

(0  8m  item  ▼.  ammm,  9  Dowl.746:    9Ch  ed..  714. 


Bate  T.  B$mm,  4  DowL  677:  WHsMr.  (6)  SbUmt.  Omm,  1  Dowl.  *  L.I 

SMmMr,  A  Dowl. 98l  MtBtOth  w.  RUhmdmm,  iCLSt  Whui 

.  («)  R,  r,  AnMitkap  9f  rarfr,  3  Nw.  St  7B.ftC.819,  »C. 

498:  Dm  T.  Ar&ijiMi.  Id.  646.   And  r«>  wHtar  v.  Okte.  t  Binr.  796.    AdA 


■w  iHMMDM  ▼.  B^rfMrn,  1  Biag.,  N.  C    1  SaHu  47;  3  Id.  81;  Ummt  y.  liiii  ii liiii 
740;  Hodffw,  144.  8.C.  1  Wllih7:  t0m^  Wiwiwrf.Id.  ?•:  Wmm 

(')  MmT.|riifM,6DowLl77.  ▼.BsMff.Id.SB. 
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amendment  is  in  general  aHowed  npon  payment  of  costs  (d),  chat.mpu 
particularly  if  the  error  or  mistake  nave  arisen  from  the  de^ 
mult  of  the  party,  and  not  from  the  mispriflion  of  anr  of  the 
officers  <^  the  Coinrt.  If  the  applicatioB  for  the  amendment  he 
made  after  error  hron^t,  it  is  nsnally  allowed  npon  payment 
of  costs  of  the  proeeeduigs  in  error,  provided  the  plaintmP  pro- 
ceed no  farther  in  his  writ  of  error  after  notice  of  tlie  amend- 
ment («).  If  the  party  who  has  obtained  an  order  to  amend 
on  payment  of  costs  amends,  hnt  does  not  pay  the  cost%  the 
proper  course  of  the  other  pi^rty  is,  either  to  apply  to  the  Court 
or  a  judge  to  stay  the  proceedings  until  the  costs  he  paid,  or, 
if  he  wish  to  proceed,  to  apply  to  hare  the  order  of^amend*i 
raent  rescinded,  and  to  set  aside  the  amended  ^roceedinn  as 
irregular ;  for  the  non-parent  of  the  eostsw  hemg  merely  in 
the  nature  of  a  breach  of  contract,  cannot  to  punished  as  a 
contempt,  by  attachment  (/);  nor,  it  seems,  could  the  payment 
be  enfbrc^  by  execution  under  the  1^2  Vki,  e»  110,  s.  18. 
The  party  who  obtains  an  order  to  amend  in  the  usual  form 
is  at  libcarty  to  act  upon  it,  or  to  abandon  it,  at  his  option ;  if 
lie  choose  the  latter,  he  may  proceed  as  if  the  order  had  not 
been  made  (a);  but  if  he  serre  it  or  otherwise  act  upon  it,  he 
is  bound  byits  terms,  and  cannot  get  it  altered  or  rescmded  (h). 
If  the  order  be  abandoned,  and  the  opponte  party,  relying  that 
the  party  obtaining  it  would  act  upon  it,  incur  costs  which 
would  not  oUierwise  hare  been  incurred,  such  costs  are  not 
costs  in  the  cause  (t )• 

WhcU  aided  at  Common  Law,"] — ^When  there  is  any  defect,  what  aided 
imjperfeetion,  ot  omiasion  in  any  pleading,  whether  in  substance  j^^ooaunon 
or  m  form,  which  would  hare  been  a  mtal  objection  upon  de-    ^' 
muzrer  ;  yet  if  the  issue  joined  be  such  as  nec^sarily  required, 
on  the  tnal,  proof  of  the  focts  so  defectively  or  impmectly 
stated  or  omitted,  and  without  which  it  is  not  to  be  presumed 
that  either  the  judge  would  direct  the  jury  to  ^ve  the  verdict, 
or  the  jury  would  have  given  it ;  such  defect,  miperfection,  or     ^ 
omission  is  cured  by  verdict  at  common  law,  or,  m  the  phrase     ^ 
often  used  upon  the  occasion,  such  defect  is  not  a  jeofEul  after 
verdict  (k). 

Mistakes  and  defects  in  proceedings  are  also  often  aided  by 
the  acts  of  the  opposite  party.  Thus,  where  a  declaration  is 
defective  in  point  of  form,  the  defect  is  frequently  cured  by  the 
defendant  in  his  plea  admitting  that  which  was  omitted  or  de- 
fectively stated  m  the  declaration;  for  by  admitting  it,  he 
waives  all  objection  to  the  omission  or  defective  statement  {h). 

What  aided  6y  the  Statutes  ofJeofailsJ} — ^After  verdict,  the  what  aided 

hy  the  SU- 

(if)  A  judge  haa  power  to  fix  the  amount       (/)  TVmer  t.  GOT.  3  DowL  30i 
of  cotts,   upon  payment  <tf  whkh  an       ui  Btedir  v.  8ang$tert  1  C.»  M..  &  IL 
amendment  i«  to  be  allowed,  and  the   AST.    See  Pugh  r.  Ktrr,  d  M.  &  W.  164: 
Court  will  not  review  the  exercise  ot  his    Pugh  r.  Kerr,  6  M.  ^  W.  17t  8  DowL 
discretion  t  see  TbmUmom  t.  Bollard,  12    218,  S.  C. 

Law  J,,  N.  S.,  2ff7>  Q.  B.,  E.  T.  1843:       {hi  Qkravd  ▼.  Auttm,  I  DowL,  N.  S., 
WaB  ▼.  I^on,  S  Blng.  til;  1  DowU  714,  $.    703. 
C: mi9, 1122.  (I)  Pim*  t.  Kerr,  6  M.  ft  W.  17;  jB 

(«)  Bemtmmti^,  Curin,  Barnes,  17:  Par.    DowL,  218,  S.  C 
«on«v.Gitf,2Ld.RaTm.807.    SeeMooc^       (k)  1  Saund.  228,  5th  ed..  and  cases 
▼.SIraflsv,  4  Taunt.  «8;  Tldd,  71&  there  ;  and  1  Chit.  PI.  6th  ed.  673  to 682. 
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Part  V. 

tutes  of  Jeo- 
IkUi. 

In  dvll  «c* 
tions* 


In  penal  pro* 
oeedingc 


Actual 
amendment 
unneoenary 
under  the 
Sututet  of 
JaoCyU. 


Amendment  (xnd  Jeofails^ 

want  of  a  warrant  of  attorney,  the  want  of  an  original  writ  or 
bill  (/)y  or  any  defects  in  form  therein,  mistakes  and  omissions 
in  pleadings,  misjoining  of  issue,  miscontinuance,  discontinu- 
ance, misawarding  of  jury  process,  and  the  omission  of  a  eapi' 
atur  or  misericardia  in  a  judgment,  are  aided  by  the  Beveral 
statutes  82  ZT.  8,  c.  30  ;  18  Eliz.  c.  14 ;  24  J.  1,  c  13 ;  and  16 
4  17  Car,  2,  c.  8  (m);  and  the  same  defects  are  now  aided  after 
judgment  by  confession,  nil  dicit^  or  non  sum  informahu^  by . 
Stat.  4  <$f  5  Anne^  c.  16,  s.  2,  *^  so  as  there  be  [an  original  writ 
or  bill  (n)  and*]  warrants  of  attorney  duly  nled,'*  Also,  all 
defects  in  writs,  original  (n)  or  judicial,  or  bills  (n),  are  aided 
after  verdict  by  stat.  5  6^.  1,  c.  13(o}. 

Of  these,  the  statute  32  H.  8,  c.  30,  extends  to  nenal  ac- 
tions (/>);  but  there  is  a  proviso  in  the  others  that  tney  shall 
not  extend  to  criminal  proceedings,  nor  to  anv  writ,  bill,  ac- 
tion, or  information  upon  any  popular  or  ^nal  statutes^  other 
than  such  as  concern  the  customs  and  subsidies  of  tonnage  and 
poundage  (^). 

Although  in  some  of  these  statutes  the  Court  is  directed  to 
amend  the  defect,  yet  an  actual  amendment  is  never  made,  but 
the  benefit  of  the  statutes  is  attained  by  the  Court  overlooking 
the  exception  (r).  And  for  this  reason,  if  error  be  brought  for 
any  defect  aided  by  these  statutes,  no  costs  are  given  to  the 
plaintiff  in  error,  even  although  the  amendment  be  made ;  lor 
the  Court  might  have  given  jud^ent  on  the  writ  of  errcw 
without  making  the  amendment,  m  the  same  manner  as  if  the 
amendment  had  been  actually  made  (s). 


(0  The  oiighial  writ  or  hill  if  now 
aholiihed  by  ue  2  W.  4,  e.  39,  except  in 
i;}ectinent,  which  It  founded  on  oriffinat 
writ  or  blU,  and  tai  actions  removed  from 
inferior  courtih 

(m)  See  Bui!.  N.  P.  329,  323 :  ante,  474. 

{n)  Seenote( I) ttupta, 

(o)  This  statute  does  not  apply  to  Jury 
process:  Oiec9«y,Scak»,tupra, 


(p)  ff^NMV.JIIMMBM*  9Str.US7;l 
Wils.  185,  &  C:  Rkkardt  v.  Bnm^  I 
Doug.  115. 

(q)  Seel6A17C.S,c8t  Rctv.lfUai. 
1  Str.  62:  Ateheton  v,  Ettritt,  Cawp.38S: 
Merrick  ▼.  Hundr^t  itf  Otnttatm,  Hardw. 
400. 

(r)  3  Bl.  Com.  407* 

(«)  Condm  V.  Omiler,  Hardw.  314. 
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CHAPTER  XXXI. 


COSTS. 


As  to  costs  between  attorney  and  client,  see  Vol.  1,  p.  81  to  chap.  jixxi. 

H^«  ContenUof 

The  costs  of  particular  actions  by  and  against  particular  chapttr. 
p^sonsy  and  in  particular  proceedings,  and  where  proceedings 
do  not  go  on  to  judgment,  hare,  for  the  sake  of  convenience, 
been  treated  of  under  the  respective  titles  throughout  this 
"work.  We  shall,  in  this  chapter,  consider  the  following  branche 
of  the  subject  between  party  and  party,  which  have  not  else- 
'where  been  particularly  mentioned,  and  in  the  following  or* 
dcr: — 

1.  On  Verdict  for  Plaintiffs  1359. 

2.  On  Verdict  far  Defendanty  1373. 

3.  Where  there  are  several  hsuesy  1370. 

4.  On  a  Judgment  hy  Default  as  to  Part,  1382. 

5.  Double  and  Treble  Costs^  1382. 

6.  Taxation  of  Costs,  and  what  allowed  in  general,  1384. 

7.  Remedies  for  Costs,  1396. 


1.  On  Verdict  for  Plaintiff, 

In  General,"] — At  common  law,  neither  the  plaintiff  nor  the  in  feneni. 
defendant  was  entitled  to  costs.  In  all  actions,  however,  in 
which  damages  were  recoverable,  the  plaintiff,  if  he  had  a  ver- 
dict, was  in  effect  allowed  his  costs ;  for  the  jury  always  com- 
puted them  in  the  dama^.  And  now,  by  stat.  Gloucester, 
{fi  E.\,  e.  1),  the  plaint^,  in  all  actions  in  which  he  recovers 
aamages,  shaU  also  recover  against  the  defendant  his  costs  of 
suit  (a),  and  since  the  costs  are  allowed  and  awarded  as  parcel 
of  the  damages.  The  statute  extends  not  only  to  cases  in  which 
damages  were  before  recoverable  (5),  but  to  all  cases  in  which 
single  damages  have  been  given  by  a  subsequent  statute  (c), 
ana  also  to  cases  where  an  action  is  given  to  a  party  grieved  (d), 
but  not  to  actions  by  a  common  informer  (e).  And  in  sucli 
actions,  the  plaintiff  is  not  entitled  to  costs,  unless  expressly 
given  him  by  statute. 

This  right,  however,  of  the  plaintiff  to  costs,  has  been  much 
narrowed,  in  many  cases,  by  subsequent  statutes,  which  we 
will  now  proceed  to  notice. 

(«)  S«e  Garkmi  v.  J«k$tt,  2  Bing.  330}  440:  Shon  t.  MadUUn,  1  SaXk.  206  :  CW. 

9  Moore,  020,  &  C  '«e  of  Ph^aidana  ▼.  Hwrrtton,  9  B.  St  C, 

ib)  Pf(ftnf»  trntt,  10  Coke,  115 :  QrmU  A24 :  Ward  t.  SmU,  1  H.  BL  10 1  2  Bac. 

▼.  CIssier.  1  DowL,  N.  S.,  08.  Abr.,  Costs,  £.  3;  Bull.  N.  P.  333. 

(e)  JaektoH  v.  CoUswwiht  1  T.  R.  73.  («)  Shot*  v.  Matttttm,  1  Salk.  206.    And 

(tf)  CretweU  ▼.  HofMon,  7  T.  R.  2^8 :  see  WUkbmm  v.  jllM,  Cowp.  306  :  Watd 

Ma^tr,  4c.  nfpi^mouih  v.  W§ning»  WiUct>  v.  SntU,  1  U.  BL 10;  BulLN.  P.  194. 
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Past  t.         On  Verdict  for  lets  than  40s.'] — The  statute  of  GloQoester, 

— giving  costs  to  the  plaintiff  in  all  cases  where  he  recovered 

ft!r  less  thm  damages,  as  above  mentioned,  was  found  to  have  the  effect  of 

40i*  encouraging  suits  for  very  trifling  causes ;  and  the  l^islatore, 

therefore,  were  obliged  to  interfere,  and  have  in  some  measnrs 

remedied  the  evil,  by  subsequent  statutes;  and,  first — 

Stat.  43  EUs.      By  43  Elu.  c.  6,  s.  2,  it  is  enacted,  ^  If,  upon  any  aetkm 

c6.  personal  to  be  brought  in  any  of  her  Majesty's  courts  at 

Westminster,  not  being  for  any  title  or  interest  of  lands,  nor 

concerning  the  freehold  or  inheritance  of  any  lands;,  nor  fiof 

any  battery,  it  shall  apoear  to  the  judges  of  the  same  eovt, 

and  so  sisfnified  or  set  aown  by  the  jusuces  before  whom  tiis 

same  shall  be  tried,  that  the  debt  or  damages  to  be  leeovend 

therein  in  the  same  court,  shall  not  amount  to  the  sum  of  fixty 

shlUiugs  or  above,  that  in  every  such  caae  the  judges  and  jot> 

tices  before  whom  any  sudl  action  shall  be  puisued,  ahaU  not 

award  for  oests  to  the  party  plaintiff  any  greater  or  move  cosfci 

than  the  sum  of  the  debt  or  oamagea  so  recovered  ahaJl  amount 

unto,  but  less  at  their  discretions"  (/>    The  object  of  t)M 

enactment  was  to  confine  trifiinff  suits  to  inferior  courts,  er 

rather,  perhaps,  to  prevent  the  bringing  of  actions  whidi,  in 

principle,  ought  not  to  be  commenced  at  all  (^). 

tt  ftsscar.s,     1^  ^iii  be  seen  that  thb  enactment  of  EliM»  excepts  out  of  its 

C.9.S.  136.     provisions  particular  species  of  actions^  bemg  for  any  title  or 

interest  in  lands,  &c. ;  and  to  prevent  trifling  actions  of  this 

species,  the  statute  of  22  <9^  23  d  2,  e.  9, «.  136,  was  pa8sed,and 

by  which  it  is  enacted,  that,  ^  In  all  actions  of  trespass,  assault 

and  battery,  and  other  personal  actions,  wherein  the  judge  at 

the  trial  of  the  cause  shall  not  find  and  certify  under  his  hand, 

upon  the  back  of  the  record,  that  an  assault  and  battery  was 

sufiiciently  proved  by  the  plamtiff  agunst  the  defendant,  or 

that  the  freehold  or  title  of  the  land  mentioned  in  the  plaintiff's 

declaration  was  chi^y  in  question,  the  plaintiff  in  such  action, 

in  case  the  luiy  shall  find  the  dansagea  to  be  under  the  vahu 

of  40f^  shall  not  recover  or  obtain  more  costs  of  suit  thaa 

the  damages  so  found  shall  amount  unto:  and  if  waj  man 

costs  in  any  such  action  shall  be  awarded,  the  judgment  shall 

be  void,  and  the  defendant  is  hereby  acquitted  of  and  from  te 

same,  and  may  have  his  action  sgainst  the  plaintiff  f<Mr  sa<^ 

vexatious  suit,  and  recover  his  damaces  and  costs  of  such  his 

suit  in  any  of  the  said  courts  of  recer£" 

Act3&4  But,  from  the  construction  put  upon  these  enactments,  tiis 

riMftis'nurt    ^^J^^  ^  them,  so  far  as  regarded  aetions  of  tre^ass  and  on  the 

ofSvS^    case,  not  being  attained,  the  stat.  3(Sr  4  Fid.  a.  24  was  paasid; 

uAcintM  and  b^aection  1  of  that  act,  it  is  aiacted,  ^  thai  the  said  act  ef 

43  Elut.^  so  far  as  it  relates  to  costs  in  actions  of  trespsas,  or 

treapaas  en  the  case,  and  so  muck  of  the  22  <Sr  23  C  ^  aaie" 

lates  to  costs  in  personal  actions,  be  repealed  "  (A)» 

By  sect.  2  it  is  enacted,  «'  That  If  the  plamtiff  in  aoj 

(/)  Sw  Halloek,  19.  97:  Walker  t.  A<»-  «  provision  as  to  costs  oq  such  verffleti 

binmm,  SSlr.  183S;  1  Wlls.  93,  &  CL-  How-  when  for  less  than  40t.    In  a  esse  decidci 

ard  T.  QtesMrs.  Say.  flOOi  D^nd  v.  SsffM,  hflfor*  this  act  of  4  &  5  Vice,  vbsn  dw 

3T.  R.37.  43EUs.wastaiforceacthfttiin«oftat(vH 

{giSM  ffx  Burromght  J.,  ia  J^fiburn  r  and  when  the  oertiflcate  vas  appBed  ftr. 


1. 8  Moore,  4M)|  Gilb.  C.  P.  £81.  but  the  Judge  did  not  gruith  it 

(A)The4afiVict.c.S8,repaalathe3&  untU after  iSt 3 & 4  Viot.  c. 94, casw iato 

4Vi8t.c.a4,ftstoactkiosinwhichvanUcta  orcratioo.  It  was  held  void.  Mmgm\* 

wcregifiabafliNitpuBed,andcoBtiiiiia  Ttanis,  7  M.  di  W.  40e{  9  Do«d.8l&a  & 
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aetioR  of  trt^an^  or  •£  iaesg&sA  on  tiw  cim»  broodbt  or  to  be  ck4b.: 

biought  in  any  of  her  Majesty'i  courta  at  WeitmuMrtery  or  m 

the  Court  of  Common  Pkaa  at  Lancaster,  or  in  the  Court  of 
Common  Pkaa  at  Durham,  shall  reeoy«r  by  the  vwdict  of 
a  jury  kes  damegss  than  40t^  such  plaintiff  shall  not  be 
entitled  to  recover  or  obtain  from  the  defendant,  in  respect  of 
such  yerdict,  any  costs  whateyer^  whether  it  shall  be  giyen 
«pon  any  issue  or  issues  tned,  or  judment  shall  haye  pamd 
by  de£ftult,  unless  the  judge  or  presicung  officer  beiore  whon 
soch  yerdict  shall  be  obtained  shall  immediately  afterwards 
certify  on  the  back  of  the  record,  or  on  the  wnt  of  trial  or 
writ  of  inquiry,  that  the  action  was  really  brought  to  try  a 
right  besides  the  mere  right  to  reeoyer  damages  for  the  trespass 
or  grievance  for  whkh  the  action  shall  have  been  brought,  or 
that  the  tTeq>ass  or  grieyaoce  in  Teq>ect  of  which  the  action 
was  brought  was  wimtl  and  malicious." 

Section  3  provides^  **  That  nothing  herein  confeained  shall  ex* 
lead  or  be  construed  to  extend  to  deprive  any  platnti£b  of  costs 
in  any  action  or  actions  brought  for  a  trespaas  or  trespasses  over 
any  lands,  commons^  wastes,  closes,  woo®,  plantations,  or  en- 
dosures,  or  Uat  entering  into  any  dwellings,  outbuildings,  or 
premises  in  respect  of  wnich  any  notice  not  to  trespass  therecm 
or  titierein  shall  have  been  previously  served,  by  or  on  behalf 
of  the  owner  or  occupier  of  the  land  treq>assed  over,  upon  or 
kA  at  the  last  reputed  or  known  place  of  abode  of  the  defend- 
ant or  defendants  In  such  action  or  actions.'' 

The  above  stat.  4S  EUz.  «•  6,  «•  2,  extends  to  all  personal  ao-  in  what 
iions,  (except,  by  the  subeeauent  stat.  3  4*  4  Viet.  c.  24,  trespass  |!^!SL"?|!JL. 
and  tresnara  on  the  case),  ana  to  all  cases^  except  those  expressly  TeiL  c.  6. 
eexceptea  by  it.  Consequently,  in  all  actions  on  promises  or 
in  debt,  covenant,  detinue  or  replevin,  if  the  verdict  be  for  leas 
than  4ii8.y  the  judge  who  tries  the  cause  may  certify  to  de- 
prive the  plaintiff  of  costs  (t^.  It  extends  even  to  an  action 
upon  a  statute  giving  the  plaintiff  **  full  costs  of  suit "  (i) ; 
and  to  an  action  itfainst  an  attorney,  although  the  defenaant 
could  only  be  sued  in  the  si^erior  court  (I) ;  and  to  an  action 
aesinst  any  other  person,  though  there  was  no  inferior  court  in 
wjueh  the  debt  could  be  recovered  (m) ;  and  to  enaction  where 
one  of  tho  defendants  suffers  judgment  by  de&ult,  and  the 
otiier  pleads  to  issue  (h).  It  extends  also  to  a  case  where  the 
defenaant  has  pleadeld  several  ^|eas,  embodying  the  same  de- 
fence, contrary  to  22.  IT.  T.,  4  tV.4^s.7  (which  would  other- 
wise entitle  the  plaintiff  to  his  costs  (o)).  Of  course,  in  cases 
coming  within  the  exception  in  the  statute,  viz.  for  any  title  or 
interest  in  lands,  or  concerning  the  freehold  or  inheritance  of 
any  lands,  the  judge  cannot  certify  under  it ;  and  in  order  to 
determine  whether  or  not  the  case  is  withm  the  exception, 
the  pleadiogs,  and  if  they  be  not  conclusive,  the  evidence  ad- 
duced at  the  trial,  must  be  considered  (p).  The  form  of  the 
declawition  may  shew  that  the  action  la  not  for  any  title  or 

(D  See  Dontf V. Snnen, 3T.  R.  37;  2^0-  ("•)  Id. 

bmn  T.  GUuon,  8Moorek4fiO.  (n)  HarriMr.  JXmcim, 4 Nev.  A  M.  63{ 

^k)  Irtoim  V.  il«iUM,  5  a  ac  Aid.  796;  S  Ad.  &  £.  1W»  &  C. 

1  D.  &  a.  413,  S.  C     See  aUmpwn  t.  (o)  Simpam  t.  HMnU*,  2  M.  di  W.  84;  ft 

Airdit^SM.&W.Sa:  5  I>owl.304,5.C.  DowL  304,  &  C. 

(/)  Wright  ▼.  NvttaU,  10  B.  &  C.  492;  5  (P>  SmUh  v.  Kthvardi,  1  U.  &  W.  497; 

M.  &  R.  454,  C  C.    And  tee  Pyetmm  v.  4  Dowl.  GBl,  S,  C. 
Gtbmm,  8  Moore,  4B0. 
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Pa  MX  V.     interest  in  lands,  or  concerning  the  freehold  or  inheritiDee  of 
"  lands,  hut  it  does  not  conclusively  do  this;  and  if,  frwn  thepkid- 

ings,  it  appears  that  either  of  these  necessarily  ctme  in  que- 
tion,  the  judge  cannot  certify  {a).  Nor  can  he  do  so,  if  this 
appears  on  the  evidence,  propeny  admitted  at  the  trial  (r).  I( 
on  the  other  hand,  it  appears  coudusivdy  from  the  pleadiBgi, 
that  no  such  title  or  interest,  &c.,  could  come  inquestioDyUa 
the  judge  may  certify  (#).  And  he  may  do  so,  if  the  plokdb^ 
do  not  conclusively  shew  this,  and  no  evidence  of  it  i^peanit 
the  trial  {%),  The  statute  does  not  extend  to  an  aflDcgroentrf 
damages  under  a  writ  of  inquiry  («) ;  or,  to  a  ja^7nentbJd^ 
fault,  unless  in  the  instance  just  alluded  to,  thou^  it  doei  toi 
case  where  one  of  two  defendants  suffers  judgment  by  defad^ 
and  the  plaintiff  proceeds  to  trial  with  the  other  (x).  N^ 
does  it  extend  to  a  trial  had  hefore  the  sheriff;  so  that  the  !^ 
riff,  on  a  writ  of  trial,  cannot  certify  under  the  act(/);  w 
Theoeitifi-  could  the  Court  or  a  judge  do  9o{t),  The  coiificate  laiff 
<'*<*•  this  statute  may  he  granted  at  any  time  after  the  trials' 

hefore  jud^ent,  or  costs  taxed  (a).    It  has  heen  granted  e«a 
after  taxation  {b).     It  is,  in  general,  final,  if  the  jndfeii^ 
power  to  certify;  and  the  Court  will  not  interfere  iriik  iji 
operation  (c),  except  in  cases  not  wiUun  the  statute,  via 
which  the  judge  had  no  power  to  certify,  and  then  tiie  C^iit 
will  direct  the  Master  to  tax  plaintiff's  costs  notwithstaados 
the  certificate*    It  seems  that  the  judge  who  has  S^'^^^ 
certificate,  may,  within  a  reasonahle  time  (<f),  review  and  mnv 
it ;  and  in  one  case,  Pattesony  J.,  certified  under  the  atitote, 
hut,  in  the  ensuing  term,  new  facts,  which  did  not  appetf  i^ 
the  trial,  heing  laid  hefore  him  on  affidavits,  he  granted  la 
order  to  annul  the  certificate  U\     In  a  later  caae,  howero^ 
the  Court  of  Common  Pleas  hela,  that,  eten  assuming  tbit^ 
judge  had  power  to  revoke  his  certificate  within  a  rcasooi^ 
time,  it  was  too  late  to  revoke  it  fourteen  months  after  w 
trial  (/). 
In  whatcates      The  3  iSf  4  Vict.  c.  24,  extendsto  all  actions  of^Ues^^ 
Ij^rSruD^  ** trespass  on  the  case;'*  and,  in  such  actions,  if  the  Twdirt* 
s^Vvict.      assessment  of  damages  he  for  less  than  40if.,  the  plaintiff^ 
e.  «4.  not  he  entitled  to  any  costs,  unless  the  judge  or  prt«W 

<9)  Thotmu  T.  Dmim,  3 N.  as  P.  fi67:  8       (y«  J«m*  v.  BwmI,  5  Ikml**^}^^ 
Ad.  ft  E.  206,  S.  C:  VumtU  r.  Young,  6    W.  313,  S.  C:  War^^f&r  v. iti<*^ 


DowL  347  :  P*tgh  r.  IMierU,  0  Dowl.,  Ad.  6l  £.75:  BbMMM^  t.  £•*«•  <**^ 

P.  C,  Ml;  3  M.  &  W.  426,  &  C,    And  J.  T%  C.P.                         .  ^ 

see  RawUnaa  v.  7W,  3  M.  ft  W.  88;  6  (•)  Story  t.  Herfw.  5  Do«l-^  ,, 

Dowl.  109.  5.  C:  BofM  t.  Dwcv,  ff  N.  ft  (a)  See  per  nviire,  BL.  ta  '"^d 

11. SaO;  3  Ad.  a  £. 711.  &  C:  DwNM^v.  TkanM,  7  M.  ft  W.  401.   I^^^SS, 

Kemble,  3  Bing.,  N.  S.,  AS8:  4  Soott, 3S5,  v.  Gen,  3  T .  R.  38,  nu  ^'^J:!zS, 

S:C:$cni<onv.  r<9lor,8  Dowl.  110.  g  B.  ft  Cra^  360 ;  Jtkmm  t.^*** 

(r)  Wright  T. Piggh^  :!  Y.ft  J.  454.  «1.                                         .  .u  il 

(«)  Smith  V.  BdwanI*,  1  H.  ft  W.407t  (^)  Fuat  v.  Amfa,  S^K'Jt'Si 

4  Dowl.  6S1,  S.  C:  MiUt  t.  atsphems,  6  And  see  Dm<*t.  CWk.  1  M.  ^^'^ 

Dowl.  603;  3  M.  ft  W.  480,  S.C;:  WUmn  when  dctaidait  |«id  ike  (O^  ^ 

V.  Lainmm,  3  Bin^.,  N.S.,  307;  3  ^cott,  protait. 
676;  6  Dow1.330.S.C:  Jmm9V.  Thuma*, 


9  Law  J.,  N.  S.,  16,  Q.  B. 

(t)  See  Walker  r.  AeMnJon,  1  Wlk.  98:  flB;  1  H.  ft  W.  482.  «. C        ^_ 

Emmett  r.  I^ne»  1  N.  R.  265:  W^fitm  t.  (d)  SmiM*,  before  Jo^l^c^^^Tia 

£<n0snf,  S  N.  R.  471:  Brf^j^t  v.  Bowgin,  the  flnt  four  dayt oftbe af^^S 

2  Bing.  333:  9  Moon,  628,  &  Ct  Edmon-  per  TbMial.  C.  J.,  SBtaf.,  NA  iTtiL 

MM  V.  Afmofwott,  8  E«t,  296.  (e)  i«Mhrm»  t.  SktnA,7C*,iL% 

(«)  OoHftof  V.  Smtth,  4  Dowl.  683;  1  (/)  irAaAy  t.  ITgltaiWH''"^ 

H.ftW.eS.SC.  C.,200. 

(X)  ii«Ti«T.D«iWM,4N.ftM.63L 
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officer  certifies  for  them;  or  unless  the  case  fklls  within  the  drd  cha».xx«i. 
section  of  the  act.    It  extends  to  an  action  for  an  infringement 
of  a  patent,  where  the  judge  certifies  under  the  6  <5f  6  W.i^e,  83, 
«•  3  (/) ;  or  to  an  action  for  selling  a  preparation  as  plaintiff's 
preparation  (jf).   It  extends,  it  seems,  to  an  action  on  the  case 
for  negligently  exiiosing  plough-shares  on  a  highway,  where- 
by  plaintiff  was  injured  (h) ;  and  to  an  action  for  a  nuisance 
to  pluntiff  's  premises,  and  this,  although  not  guilty  only  be 
pleaded,  and  the  right  not  put  in  issue  {%),     Al£>,  it  seems,  to 
any  action  really  brought  to  try  a  right,  whether  it  is  fitted  for 
that  purpose  or  not  (i).    It  extends  to  an  action  for  a  libel  ( /), 
the  words  of  the  statute,  ^'  wilful  and  malicious,"  importing  per- 
sonal malice  and  ill-will  to  the  plaintiff,  as  contradistinguisned 
from  the  malice  in  law  which  is  essential  to  sustain  an  action 
for  Ubel  (m).     Whether  an  ejectment  is  within  the  act,  has 
not  been  decided  (n) ;  it  womd  seem  it  is  not.     It  will  be 
seen,  that  the  statute  (by  sect.  3)  excepts  from  its  operation 
all  cases  where  notice  in  writing  not  to  trespass  has  b^n  serv- 
ed upon,  or  left  at  the  last  reputed  or  known  place  of  abode  of 
the  defendant;  and  where  such  notice  has  been  served,  the 
case  is  not  within  the  statute,  but  must  be  governed  by  the 
8  4r  9  fF.  3,  c.  11,  as  presently  noticed,  and  under  which  there 
must  be  a  certificate  to  entitle  plaintiff  to  full  costs,  if,  in  an 
action  of  trespass,  the  verdict  be  for  less  than  40#.  (p)     And 
where  in  trespass  the  defendant  pleaded  a  right  of  way,  and 
the  plaintiff  traversed  the  right  and  new  assigned ;  the  defend- 
ant joined  issue  on  the  right  of  ivay,  and  suffered  judgment  by 
defimlt  as  to  the  new  assignment,  and  at  the  trial  it  was 
proved  that  the  plaintiff  had  given  notice  to  the  defendant  not 
to  trespass  in  the  locus  inquo^  but  the  jury  found  a  verdict  for 
the  dexendant  on  the  right  of  wa^ :  the  Court  held,  that  this 
was  not  a  case  within  the  proviso  in  sect.  3,  and  that  the 
plaintiff  was  not  entitled  to  full  costs  (q).    In  trespass  com- 
mitted alter  verbcd  notice,  or  after  a  notice  affixed,  then,  in- 
deed, the  jud^  has  power  to  certify  under  the  act,  that  the 
trespass  was  wilful  and  malicious,  such  a  case  not  being  within 
the  proviso  (r).  It  would  seem,  that,  in  cases  within  that  pro- 
viso, the  met  of  the  notice  in  writing  having  been  served 
mufirf;  appear  either  on  the  £ace  of  the  declaration,  or  there 
mast  be  a  suggestion  entered  on  the  record  (#);  and  if  the  lat- 
ter, it  may  hd  traversed  {t).    As  to  what  is  a  recoverv  of  less  What « reco- 
than  40m,  damages  within  the  meaning  of  the  act,  it  has  been  \^gl^^^ 
considered  tiiat  a  verdict  for  less  than  that  amount  on  an  issue 
on  a  plea  of  payment  of  5^  into  court,  as  to  whether  plaintiff 
had  sustained  oamages  uUra  the  5^.,  will  not  entitle  him  to 


W[/)  GUMt  V.  Ortm,9Dow\. S19t  7  M.ft  M.  ft  W.  39ff,  8,  a     See  thU  cmb  ex« 

.  347,  S.  C.  plained  by  the  Cotut  hi  S/urwin  y.  SuHn- 

{gi  Barber  v.  HdOUr,  8  M.  as  W.  513*.  doll,  IS  Law  J.,  N.  S.,  237.  £xcb. 
itorUon  ▼.  Salnun,  9  Dowl.  387i  S  Soott,        (m)  Id. 
454.  5.  C  (n)  See  Doe  r.  Dory,  9  C.  &  P.  496. 

(A)  itarrim  v.  Stanltif,  9  Dowl.  HO;  S       (p)  Daw  v.  Hol$»  13  Law  J.,IN.  S.,  33, 

Scott,  N.  R.,  60;  I  M.  ft  Gr.  303,  8.  C,  Q.  B. 

But  the  judge  oould  not  certify  forplaov*       (q)  Boumg  t.  Akoekt  12  Law  J.,  N.  S.. 

tiff  10  at  to  a\9  him  coats:  Ibid.  856,  Q.  B.    And  lee  Piifme  v.  Browne,  4 

(I)  ShutOeworth  v.  Cocker.  9  Dowl.  76:  M.  ft  Or.  247. 
9  Soott,  N.  R.,  47:  1  M.  &  Gr.  829,  8.  C.         (r)  Shenpim  ▼.  Swinilatt,  13  Law  J.,  N. 

(It)  Per  Maule,  J.,  in  Siorteon  v.  Salmon,  S.,  237.  Exch.;  12  M.  &  W.  783,  S.  C 
eupra.    And  tee  per  Ludlow,  Sexjt,  arg.,       (^  Id.    See  Daw  T.  Hole,  eupra. 
S  M.  ft  W.  397.  («)  Wattm  r.  Quilter,  11  M.  ft  W.  760. 

(/)  Fbeter  v.  Pofnttr,  9  C.  ft  P.  718;  8 


UM  Onlff. 

pabtt.     costs  withottt  a  oMtifioite  (|r).     The  staMs^MBoottpflyts 

judgment  on  d^nuirer,  or  an  inqviiy  eonaaqaeiit  ipiii  ii: 

therefore,  if  a  plaintiff  obtains  a  jadgment  €b  a  ifianuvff  m 
trespass^  and  obtains  less  than  40ff.  daauffies  on  a  wntsC  ia- 
miiry  on  it,  he  is  entitled  to  the  costs  of  ut  caoK M.  Anda 
plaintiff  is  entitled  to  the  costs  of  a  jndgvMnt  on  dnnrsr  la 
tre^asB,  though  issues  in  faoi  in  the  same  canse  bs«e  beat 
tried,  and  a  verdict  for  less  than  4fk.  given,  and  the  jadge  bai 
xefused  to  certify  under  the  act;  bnt  he  is  not  entittsd  Is  te 
oostooftheissaesin£M^(2r).  Whwre  an  action  of  twysi,ar 
on  the  case,  is  rrfeired  to  arbitratioQ  by  an  order  efivtucBU, 
which  gives  the  arbitrator  the  same  powo'tD  ceftifrasa  Ja^g^ 
at  Nisi  Prius,  he  may  certify  accoraingfy  under  ttni  set,  mi 
such  certificate  is  valid,  if  given  on  the  award,  aad  not  on  tbi 
Theontia.  back  of  the  record  (o^.  Anactaononthecaseferdivertiagaw^ 
''^  tercourse  was,  afWr  issues  joined  cm  pleas  of  not  ffuiltywd»- 

n^ring  plaintiff's  right,  lefeired  bjr  a  judge's  order  te  aMi^ 
ti<m,  by  which  the  costs  of  the  suit  wete  to  abide  the  cfi^^ 
the  award,  but  no  power  was  given  to  the  arbitnior  to  eatiy 
under  the  act :  tiui  arbitrator  haviqg  found  all  the  iamiir 
the  plaintiff,  and  assessed  the  daanges  on  the  first  iasae  it  H) 
it  was  held,  the  plaisitiff  was  entitled  to  foil  oostsm.  Tbitm- 
tificate  under  this  statute  asay  be  granted  ai  or  wittunaitM** 
able  time  after  the  trial  or  inquiiy,  notwithetamriiig  the  itstrti 
uses  the  tenns, «' that  the  judge  aluli  asMMdtaaCpr  sAemardssv- 
tify"(c).    At  the  trial  of  a  canae,  a  verdict  having  been  fiwsl 
for  the  plaintiff  on  several  jpkas,  and  for  the  ddeMaai  ta  mt 
plea  to  the  whole  actioa,  the  jndce  being  asked  in  opea  emit 
to  certify,  and  being  of  opinion  that  the  fimith  aim  wsi  ksi 
after  verdict,  said,  *"  I  certify,  if  nseessary,  that  the  ngbt 
in  question,"  no  indaiaement  on  the  reoofd  being 
the  plaintiff  having  obtained  judassent  nsn  etaanf 
it  was  held,  the  certificate  au^ii  be  indooed  aflmnaidi,  iM 
took  place  at  the  trial  being  an  auaimunmt  by  ccnsmtsf  J 
parties,  and,  thonefoie,  that  the  cettifieata  ultimately  givm» 
was  the  same  as  if  given  on  that  day  ^(i).    If  given  «i  a  wnt 
of  inquiiy  directed  to  the  plaintiff,  a  Manslaiehy  the  uadv* 
aherifl^in  the  mmM  af  the  dicrii^  wm  be  aroper;  it  aght 
be  bad,  i4  in  soeh  a  erne,  U  be  smned  by  &e  under^boiff 
in  hi^own  name,cr  if  it  beslpmdhy  thesheriffhimi^tf)' 
If  the  certificate  be  pmyetlw  granted,  aad  he  arier  it  to  bt  •- 
dorsed  on  the  reoor^  but  the  nideisiimiiiit  is  iaspsnpeiljra*^ 
snch  indorsement  assy  be  altarwnida  amended  by  him,  thesn* 
being  considared  in  the  natnre  of  a  BusfrnMi  or  mistake  of  tki 
clerk(/).    Where  the  judge  has  it  in  hk  power  ta  emit  tk 
certificate,  and  he  has  granted  it,  the  Court  win  not  aiftemHs 
review  it  (f):  and  the  same,  where  an  arbitrator  hm  gisBtoiity 
havin^powergivanhimfiir  thaipvipaae(A}.    Sa,a;     '-" 
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isttke  of  law,  the  judge  refiues  to  certify  when  he  could,  the  chap.  itxxj. 

Wirt  caamot  review  such  decision  (t).  — - 

Besides  these  enacttnentB,  there  is  t-he  8  <^  9  ^.  3,  c.  11, «.  4,  8  &  9  win.  3, 
hich  enacts,  ^  That  in  all  actions  of  trespass  to  be  commenced  ^i^^^^^ 
'  proseooted  in  any  of  his  Majesty's  courts  of  record  at  West-  txnpam, 
inster,  wherein,  at  the  trial  of  the  cause,  it  shall  appear  and 
i  ootifiad  by  the  judge  under  his  hand,  upon  ^e  back  of  the 
ooid,  that  the  teeroass  upon  which  any  defendant  shall  be 
ond  guilty,  was  witfid  amd  malieiaus^  the  pkzntifF  shall  re- 
tYtt  not  only  his  damages,  but  also  his  full  costs  of  suit,  any 
filler  law  to  the  contrary  notwithstanding'*  (J),  This  act  is 
ill  in  force,  notwithstanding  the  3  5f  4  Vict,  c,  2A:  and  as  we 
tve  just  seen  (i),  where  a  written  notice  not  to  trespass  has 
mx  served  <m  the  defendant,  though  the  case  is  not  within 
flatter  act,  it  is  within  this,  and  there  must  be  a  judge's 
ertificate  to  entitle  the  plaintiff  to  full  costs,  if  in  an  action  of 
repass  the  verdict  be  for  less  than  40^.  Fonnerl\%  the  judges 
mmdxred  themselyes  absolutely  bound  to  certify  under  thb 
*i,  inidl  cases  where  a  written  or  Terfoal  notice  not  to  trespass 
ad  been  giren  (/) ;  but  it  is  now  considered  discretionarr 
ith  the  jud^  to  certOy  or  not,  though,  where  such  notice  is 
irea,  his  discretion  is  geneialljr  exercised  in  plaintiff's  fa- 
mr  (si).  But  he  will  not  certify,  if  it  appear  that  the  tres- 
is was  committed  for  tiie  puq>oae  of  asserting  a  diluted 
^(11).  The  cert^cate  in  this  case  may  be  granted  out  of 
out  at  any  time  before  £nal  judgment  (o). 

"Hyt  21  J^ac,  1,  <;.  16,  $,  6,  enacts,  **  That  in  all  actions  upon  si  jae.  1, 
he  ease  for  slanderous  words,  to  be  sued  or  prosecuted  by  any  c^8>  «•  ^ 
enon  or  persons  in  anv  of  the  courts  of  record  at  Westmin-  SSiSS. 
^»  or  in  any  courts  whatsoever  that  hath  power  to  hold  plea 
i  the  same,  after  the  end  of  tiiis  present  sessioa  of  Parliament, 
^&e  jury  upon  the  trud  of  the  issue  in  such  action,  or  the 
ny  that  shall  inquire  of  the  dama(^  do  find  or  assess  the 
bwges  under  40«.,  then  the  plaintiff  or  plaintifis  in  such 
efisB  iiiaU.  have  and  recover  only  so  much  costs  as  the  damages 
0  givm  or  aaaefised  amount  unto,  without  any  further  increase 
i  Ihe  same ;  any  law,  statute,  custom,  or  usage,  to  the  con- 
aiy  in  anywise  notwithstanding."  This  statute  may,  per- 
nio he  considered  as  still  in  force,  notwithstanding  the  above 
tMe  of  3  ^  4  VitSt.  c  24.  It  extends  only  to  su^  words  as 
■b  actionable  of  themselves  {p\  It  does  not,  therefore,  extend 
toaotfons  for  slander  of  title  (o),  or  of  plaintiff's  wife,  or  to 
ifter  aetions  where  the  special  damage  is  the  very  gist  of  the 
idioa(f>)*  Though,  even  in  these  actions,  being  actions  on 
t^  esM^  the  plaintiff  would  not  get  costs  <m  a  veardict  for  less 
(^  40ff.,  unless  the  judge  or  presiding  officer  certified  to  give 
thctt  to  him,  under  tltt  3  <Sr  ^  ^<^-  «•  24.  It  extends  to 
*oi4i  actionable  only  in  respect  of  their  being  ipoken  of  the 

A  Mailrff  T.  Hum^t  ntpra :  Burw    Shmitin  t.  SwbtdaSt  tunra, 
*'9mm,mtmm,  (p)CMK«r  v,  GalBard,  9  W.  Bl.  1062: 


^ 


mm,tmim,  WOtmtr  v,  aauara,  s  w.  di.  iok: 

S)a»ArtdbdbrT«B^,  3Wils.32&.  Swrmtmr,  sruBeto,i  Burr.  1688:  SavOe 

>aMiVia89.  ▼.  JardhM,  8  H.  Bl.  531:  Tymer  v.  Hor- 

a^MU  T.  Edwards,  6  T.  R.  11.  <on,  Willes,  438;  HuUock,  S7,  34;   Tidd, 

)GM  ▼.  Watkina,  3  East,  48ft:  per  9th  cd.»  962. 

^mA^^aitnoiny.SunndaatlZljM  (9)  LotMV.  HartMMi,Cro.  Car.  141. 

*'*M*WnmB,^MA.  (r)  Bnmn  ▼.   OiUon«,   2  Ld.  Rajm. 

M  OM Y.  Wm0ait9»  ntpra.  S31 :  Bony  t. Bnry,  Id.  1S88;  2  Stra.g06;» 

^MWMteT.  WMTlr,  2  B.  ft  C.  8SO3  4  5.  C:  Carterv,  Fm,\  Id.  049:  Kdf^  v. 

"'^KlV,8.C.iUid^vz  Parke,  B^itk  Fiutkiglon,  5 B. ft  AdoL S45> 
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paet  t«     costs  without  a  certificate  (y).     The  stalnte  dees  not  vp^y  to 

judgment  on  demurrer,  or  an  inquiry  con8eq[iient  upon  it: 

therefore,  if  a  plaintiff  obtains  a  judgment  on  a  demuifcr  in 
trespass,  and  obtains  less  than  40ff.  damages  on  a  writ  of  m* 
quiry  on  it,  he  is  entitled  to  the  costs  of  the  cause  (y).  And  a 
plaintiff  is  entitled  to  the  costs  of  a  judgment  on  damiizrer  in 
tre^asB,  though  issues  in  fact  in  the  same  cause  ha^e  been 
tried,  and  a  verdict  for  less  than  40i.  giTm,  and  the  judge  has 
refused  to  certify  under  the  act;  bat  he  is  not  entitied  to  the 
costs  of  the  issues  in  &ct  (xr).  Where  an  action  of  trenaas,  or 
on  the  case,  is  referred  to  arbitratioa  by  an  (atter  of  retmaee, 
which  gives  the  arbitrator  the  same  power  to  certify  aa  a  judge 
at  Nisi  Prtttf ,  he  may  certify  accordingly  under  thia  not,  and 
such  certificate  is  valid,  if  given  on  the  award,  and  not  on  tbi 
Tteoerdfl-  back  of  the  record  (a).  An  action  on  the  case  fivr  diverting  a  w»» 
tercourse  was,  after  issues  joined  on  pleas  of  not  guilty  and  d^ 
n^ing  plaintiff's  rights  referred  b^r  a  judge's  ar&x  to  arbitm- 
tion,  Dy  which  the  costs  of  the  suit  wove  to  abide  the  orent  el 
the  award,  but  no  power  was  given  to  the  arbitrator  to  certify 
under  the  act :  the  arbitrator  having  found  all  tiie  luwue  fit 
the  phuntiff,  and  assessed  the  damages  on  the  fint  issne  at  6i^ 
it  was  held,  the  plaintiff  was  entitlM  to  fiodl  costs  (6^.  The  cer- 
tificate under  this  statute  may  be  granted  at  n^  within  a  reason- 
able time  after  the  trial  or  inquiry,  notwithstanding  the  statnta 
uses  the  terms,  **  that  the  judge  shall  immedimeefy  amrwards  cer- 
tify "  (c).  At  the  trial  of  a  causa,  a  verdict  having  been  found 
for  the  plaintiff  on  several  pleas,  and  for  the  defondant  on  ona 
plea  to  the  whole  action,  we  i^dan  being  asked  in  open  coui 
to  certify,  and  being  of  opinion  that  the  fourth  plea  wis  bad 
after  verdict,  said,  **  I  certify,  if  necessary,  that  the  right  cans 
in  question,"  no  indorsement  on  the  record  being  made,  aad 
the  plaintiff  having  obtained  judgment  non  ^hatamU  veredicto; 
it  was  held,  the  certificate  mi^  be  indorsed  afterwarda,  what 
took  place  at  the  trial  being  an  an9an|;ement  by  consent  of  a& 
parties,  and,  therefore,  that  Hke  certificate  ultimately  gifen, 
was  the  same  as  if  given  on  that  day  (d).  If  ffivea  on  a  writ 
of  inquiry  dire<^ed  to  the  plainti^  a  smiature  by  the  under- 
sheriff  in  the  name  of  the  sheriff,  will  be  proper;  it  might 
be  bad,  if,  in  such  a  case,  it  be  signed  by  the  under-dieitf 
in  his  own  name,  or  if  it  be  eignedby  the  sheriff  hiniaelf  («)• 
If  the  certificate  be  prc^erbr  g^mnted,  and  he  order  it  to  be  in- 
dorsed on  the  record,  but  the  IndorsenMSit  is  in^iroperlT  mada^ 
snch  indorsement  maf  be  afterwarda  amended  by  him,  the  aner 
being  considered  in  the  nature  of  a  misprision  or  mistake  of  tha 
clerk  (/).  'Wh^re  the  judge  has  it  in  his  power  to  giant  tiia 
certificate,  and  he  has  granted  it,  the  Court  will  not  afterwards 
review  it  (p):  and  the  same,  where  an  arbitrator  has  panted  it, 
having  power  given  him  for  that  purpose  (A).    So,  if,  under  a 

(y)  Tagkrf,  Ro(^,  IS  Linr  J^  K.  S.,  6t  W.  S47.  S.  C:  Fk««T.  f>terat«9l)ovL 

aB,Q.B.;SQ.B.5S7.a.a  8i5;aM.aw.a77»s.c. 

(2)  Poole  ▼.  OramOiam,  14  Law  J.,  N.  S.,       (<f)  Jmm  ▼.  IflOtaiiw.  14  Law  J^  N.  S^ 

84,  C.  P.{  7  M.  a  Or.  1030,  8,  a  78,  Bxch. 

(a)  %Mite  v.OiMr,9Dowl.745:8M.aK       (0)  Stnmir.  FFflttr,  IS  L«w  J^  If .  SL. 

W.  1»,  S.  C.  191,  C.  P. 

Cb)  OrUfUkiW.Thtmm,  ISUwJ.,  W.  S^       (/)  SUvMlvmrtft  t.  OMkw,  «N«t,  IMS. 


»)  Orimm$r,Thtmm,  15L«wJ.,N.  S^       (/)  SUvMlnBwtft  T.  OWkw,  «N«t,  ISP. 
396,  Q.  B.  (g)  Bwry  ▼.  Dmm^  1  Dowl.  &  L.  Ul; 

(e)  T»0MpM»MY.  OOmm,  9  Dowl.  717l  8    Brnktr  ▼.  HMHw,  8  M.  ft  W.  SU:  SM. 
BI.^W.»I,  S.  C    8e0S/M<fiT.CkMieV,9    ItacofClk  t.  Cbolrvr, mM, IMS. 
DowL  745 :  QiOettr,  Qr9m,  Id.  S19;  7  M.       ^)  Jhiry ▼.  Dmm,  m^n. 
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ikiktake  of  law,  the  judge  refiues  to  certify  when  he  could,  the  chap.  itxxj. 
Court  cannot  review  such  decision  (t).  — - 

Besides  these  enactments,  there  is  ^e  8  <^  9  ^.  3,  c.  11, «.  4,  8  &  9  vim.  3, 
which  enacts,  *'  That  in  all  acticms  of  trespass  to  be  commenced  ^i^^ii^^^^ 
or  prosecuted  in  any  of  his  Majesty's  courts  of  record  at  West-  traspMi. 
mfnster,  wherein,  at  the  trial  of  the  cause,  it  shall  appear  and 
be  certified  by  the  judge  under  his  hand,  upon  the  back  of  the 
vecord,  that  the  treeroass  upon  which  any  defendant  shall  be 
icNmd  guilty,  was  wi^kd  amd  malieiaus^  t£ra  plaintiff  shall  re- 
oorer  not  only  his  damages,  but  also  his  full  costs  of  suit,  any 
Conner  law  to  the  contrary  notwithstanding  "  (J),  This  act  is 
still  in  force,  notwithstanding  the  3  ^f  4  Vict.  e.  2A:  and  as  we 
hare  just  seen  {i)^  where  a  written  notice  not  to  trespass  has 
iMen  serred  on  the  defendant,  though  the  case  is  not  within 
ike  latter  act,  it  is  within  this,  and  there  must  be  a  judge's 
certificate  to  entitle  the  plaintiff  to  full  costs,  if  in  an  action  of 
trespass  the  verdict  be  for  less  than  40^.  Formerl\%  the  judges 
considered  themselves  absolutely  bound  to  certify  under  thb 
act,  in  all  cases  where  a  written  or  verbal  notice  not  to  tre^iass 
iiad  been  given  (l) ;  but  it  is  now  considered  discretional^ 
"with  the  jud^  to  certify  or  not,  though,  where  such  notice  is 
giv«n,  his  dtscreUon  is  geneialljr  exercised  in  plaintiff's  fii- 
Tvmr  (m).  But  he  will  not  certify,  if  it  appear  that  the  tres- 
paas  was  committed  fear  the  puq>oee  of  asserting  a  disputed 
right  (n).  The  certificate  in  this  case  may  be  granted  out  of 
Court  at  any  time  before  final  judgment  (o). 

The  21  Joe.  1,  c.  16,  s.  6,  enacts,  "  That  in  all  actions  upon  si  j^  i, 
the  caae  for  slanderous  words,  to  be  sued  or  proseouted  by  any  c.  i^^ 
person  or  persons  in  any  of  the  courts  of  record  at  Westmin-  ^oSt. 
After,  or  in  any  courts  whatsoever  that  hath  power  to  hold  plea 
of  the  same,  after  the  end  of  this  present  session  of  Parliament, 
if  the  jury  upon  the  trad  of  the  issue  in  such  action,  or  the 
jury  that  shall  inquire  of  the  damages,  do  find  or  assess  the 
damages  under  40««,  then  the  plaintiff  or  plaintifis  in  such 
•etioB  shall  have  and  recover  only  so  much  costs  as  the  damages 
00  given  or  assessed  amount  unto,  without  any  further  increase 
€i  the  same ;  any  law,  statute,  custom,  or  usage,  to  the  con- 
tnuy  in  anywise  notwithstandiBg."  This  statute  may,  per- 
haps, be  considered  as  still  in  force,  notwithstanding  the  above 
Btatute  of  3  ^  4  Vict.  e.  24.  It  extends  only  to  sudi  words  as 
an  actioni^le  of  themselves  (/>).  It  does  not,  therefore,  extend 
to  actions  for  slander -of  title  (o),  or  of  plaintiff's  wife,  or  to 
other  actions  where  the  special  damage  is  the  very  gist  of  the 
action  (r).  Though,  even  in  these  actions,  being  actions  on 
the  case,  the  plaintiff  would  not  get  costs  on  a  veraict  for  less 
than  40s.y  unless  the  judge  or  presiding  officer  certified  to  give 
them  to  him,  under  the  S  S^  4  Vict,  c  24.  It  extends  to 
words  actionable  only  in  respect  of  Uieir  being  ^K>ken  of  the 

(<)  Marrtolt  r.  SuaHeift  ntpra:   Burw    ShenHnr.  SwytdaBftupra, 
T.  Dmm,  nora.  (p)  CWHar  v.  (kHUatd,  8  W.  Bl.  1068: 


(i)  Sm  BaUheiary,  Bigg,  3  Wib.  32&.  Atmon  v.  SMfafo.  S  Burr.  1688:  SaviOe 

(*)  Ant€t  1963.  ▼.  Jortfifw,  8  H.  Bl.  531 :  Turner  v.  Hot- 

(/)  BewnM  v.  Edwards,  6  T.  R.  11.  txm,  Willet.  438}  Hullock,  S7.  34;   Tidd, 

(m)  Good  V.  Watkuu,  3  East,  4B5:  per  9th  ed.,  96S. 

Parke,  B„  in  Sherwin  v.  Swindatt,  13  Law  (g)  lawe  r.  Barwood,  Cro.  Car.  141. 

J.,  N.  8.,  MO.  Exch.  (r)  Brown  ▼.    OIUon«,   2  Ld.  lUym. 

(n)  Good  ▼.  Waffdnt,  ntpra,  631;  Bony  r.  Bnry,  Id.  1S88;  S  Stra.906; 

io)  WeoOt^r.  WhM^,  9  B.  ft€.  880;  4  S.  C:  Carterr.  FUh,  \  Id.  649:  KMfif  ▼. 

D.6R.147,5.C.:  andperPoi^,  B.,.ta  Air<in««ofi,  5  B.  ft  Ad6L 0*5. 
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Court  of  Re* 
Acts. 


On  rerdict 
for  less  thiol 
SM. 

9  &  10  Vict. 
C95. 


Paat  ▼.     plaintifiP  in  his  trade,  or  the  like  («),  eren  thongh  the  d^iead- 

ant  pleads  a  justification  ^0.    It  applies  to  writs  of  inquiry 

as  well  as  a  trial  where  the  damage  is  under  40^.  (u)  Thb 
statute,  however,  only  restrains  the  court  from  awarding  moie 
costs  than  damages;  hut  the  jury  notheing  restrained  tnerehy, 
may  give  what  costs  they  please  ^«).  The  statute  does  not 
apply  where  the  verdict  is  substantially  for  the  defendant  (|r). 
There  are  various  acts  of  Parliament  establishing  Oimris  ff 
Jtequests  for  the  recovery  of  small  sums  under  40^.,  and  sone- 
times  above  that  amount,  throughout  the  kingdom ;  some  pro- 
hibiting parties  from  briimng  actions  in  any  other  court,  othen 
depriving  the  phuntiff  of  his  costs,  and  others  making  htm  pay 
defendant's  cc«ts  if  he  sue  in  any  other  court  The  generu 
principles  applicable  to  the  construction  of  these  statutes,  aad 
the  practice  as  to  entering  suggestions  imder  them,  will  be 
found  in  the  next  Chapter. 

On  Verdict  far  Usm  ikon  20;.1— By  the  9  4*  10  FicC  c  95, 
(for  the  more  easy  recoverv  of  small  debts  and  demands^ 
section  1 28  enacts,  ^^  That  all  actions  and  proceedings  whi» 
before  the  passing  of  this  act  might  have  been  brought  in  any 
of  her  Majesty's  superior  courts  of  record,  where  the  pluntiff 
dwells  more  than  twenty  miles  from  the  defendant,  or  whers 
the  cause  of  action  did  not  arise  wholly  or  in  some  mateml 
point  within  the  jurisdiction  of  the  court  within  which  the 
defendant  dwells  or  carries  on  his  bunness  at  the  time  of  the 
action  brought,  or  where  any  officer  of  the  county  court  shall 
be  a  party,  (except  in  respect  of  any  claim  to  any  goods  and 
chattels  taken  in  execution  of  the  process  of  the  court,  or  the 
proceeds  or  value  thereof  ),  may  be  Drought  and  determined  in 
any  such  superior  court,  at  the  election  of  the  party  suing  or 
proceeding,  as  if  this  act  had  not  been  passed."  And  sedoon 
129,  enacts,  '^  That  if  any  action  shall  be  commenced  after  the 
passing  of  this  act  in  any  of  her  Majesty's  superior  coorts  of 
record,  for  any  eause  other  than  those  lastly  herein-befm 
specified,  for  which  a  plaint  might  have  been  entered  in  any 
court  holden  under  tnis  act,  and  a  verdict  shall  be  fonnid 
for  the  plaintiff  for  a  sum  less  than  20^,  if  the  said  a^ioB 
is  founded  on  contract,  or  lees  than  5/.,  if  it  be  founded  on 
tort,  the  said  plaintiff  shall  have  judgment  to  recover  sndi 
sum  only,  and  no  costs ;  and  if  a  verdict  shall  not  be  found  fox 
the  plaintiff  the  defendant  shall  be  entitled  to  his  costs  as  be- 
tween attorney  and  client,  unless  in  either  case  the  judge  who 
shall  try  the  cause  shall  certify  on  the  back  of  the  record  that 
the  action  was  fit  to  be  brought  in  such  superior  court.'* 


Whcrs  dtf* 
fiendanthM 
bMDheklto 
bill  for  too 
mudu 

43  Geo.  3, 
c46,t.3. 


Where  Defendant  has  been  held  to  Bail  far  too  wuteh.'] — ^It  is 
enacted  by  the  43G.3j€.  46,  s.  3,  "  that  in  all  actions  to  be 
brought  in  England  or  Ireland,  from  and  after  the  said  first 
day  of  June,  in  the  said  year  of  our  Lord  one  thousand  ei^t 
hundred  and  three,  wherein  the  defendant  or  defendants  shall 
be  arrested  and  held  to  special  biul,  and  wherein  the  plaiimff 


(«)  Grs^/M  V.  Pienoih  1  Dowl.  406i 
Coodattv,  Btuta,  S  C,  M.  ft  R.  240} 3 
Dowl.  743.  S.  C. 

(f  )  Hat/brd  ▼.  Smm,  4  Cut,  067. 


(v)  U$mp«n  T.  HMc^  2  Stra.  931. 
(X)  Brown  v.  GObont,  I  Salk.  907* 
(y)  Skinner  r.  Skcgpm,  S.BiQf.,  K.  C, 
131. 
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or  plaintlffB  shall  not  recover  the  amount  of  the  sum  for  which  CsAr*  sxxr. 
the  defendant  or  defendant!  in  such  action  shall  have  heen  so  430  •  ^4. 
arrested  and  held  to  special  bail,  such  defendant  or  defendants  •.  &  * 
shall  be  entitled  to  costs  of  suit,  to  be  taxed  according  to  the 
custom  of  the  court  in  which  such  action  shall  have  been 
brought ;  provided  that  it  shall  be  made  appear  to  the  satisfac* 
tion  of  the  court  in  which  such  action  is  brought,  upon  motion 
to  be  made  in  court  for  that  purpose,  and  upon  hearing  tho 
parties  by  affidavit,  that  the  plaintiff  or  plaintiffii  in  such 
action  had  not  any  reasonable  or  probable  cause  for  causinff 
the  defendant  or  defendants  to  be  arrested  and  held  to  specif 
bail  in  such  amount  as  aforesaid,  and  provided  such  court 
shall  thereupon,  by  a  rule  or  order  of  the  same  court,  direct 
that  such  costs  shall  be  allowed  to  the  defendant  or  defendants; 
and  the  plaintiff  or  plaintiffs  shall,  upon  such  rule  or  order  be- 
ing made  as  aforesaid,  be  disabled  from  taking  out  any  execu* 
tion  for  the  sum  recovered  in  any  such  action,  unless  the  same 
shall  exceed,  and  then  in  such  sum  only  as  the  same  shall  ex* 
oeed,  the  amount  of  the  taxed  costs  of  Uie  defendant  or  defend- 
ants in  such  action:  and  in  case  the  sum  recovered  in  any 
such  action  shall  be  less  than  the  amount  of  the  costs  of  the 
defendant  or  defendants  to  be  taxed  as  aforesaid,  that  then  the 
defendant  or  defendants  shall  be  entitled,  after  deducting  the 
sum  of  monev  recovered  by  the  plaintiff  or  plaintiffs  in  such 
action  from  the  amount  of  his  or  their  costs  so  to  be  taxed  as 
aforesaid,  to  take  out  execution  for  such  costs,  in  like  manner 
as  a  defendant  or  defendants  may  now  by  law  have  execution 
for  costs  in  other  cases."  If,  for  instance,  two  persons  be  c&m  nitUa 
mutually  indebted  to  each  other,  and  one  of  them  hold  the  ^  *^ 
other  to  bail  for  the  whole  amount  of  the  debtor  side  of  the 
scoount,  instead  of  for  the  balance  merely,  the  Court  will  allow 
the  defendant  his  costs  under  this  act  (a).      So,  where  the 

n'ntiff  caused  the  defendant  to  be  arrested  for  1,123/.,  when  he 
means  of  knowing  that  only  715/.  was  due,  the  defendant 
was  allowed  his  costs,  though  the  accounts  were  somewhat  com- 
plex (b).  And  the  same,  where  the  defendant  was  arrested  for 
86/.,  and  the  plaintiff  recovered  15L  only,  and  it  appeared  that 
the  cause  of  action  was  for  unliquidated  damages,  for  which 
the  defendant  ought  not  to  have  been  arrested  (c).  And  where 
an  attomev  held  his  client  to  bail  for  600/.,  but  his  bill  on  a 
reference  for  taxation  was  taxed  at  299/.,  the  Court  referred  it 
to  the  Master  to  say,  whether  there  was  reasonable  and  pro- 
bable cause  for  holding  the  defendant  to  bail  for  500/.,  and  on 
the  Master's  reporting  in  the  negative,  they  allowed  the  de- 
fendant his  costs  (</)•  So,  where  a  defendant  was  holden  to 
bail  for  board  and  lodging,  charged  at  the  rate  of  2/.  per  week, 
and  at  the  trial  it  was  proved  that  the  plaintiff  had  en>reesl3' 
agreed  to  charge  at  the  rate  of  1/.  per  week  only,  and  there 
was  a  verdict  accordingly,  the  Court  allowed  the  defendant  his 

(a)  DroTK^dtfT.  jlrektr,  5  B.  *  Ald.513t  Jaaumt,  A  Moo.  &  Sc;  380;  9  DowL  80O, 

1  D.  &  R.  07,  3.  C:  and  tee  Atutin  t.  A  C. 

Debnam,  4  D.  ft  R.  Sfi3t  3  B.  ft  C.  139,       fb)  Ftnter  t.  Wmlm,  6  Bine.  097. 
S.  C:  AtMon  t.  Nmttt,  S  Dowl.  727l  3       (c)  Bearr.  Bbiku$, 4  NerTft  M. 840. 
Moafr  Scott.  114.  &  C  ttn  which  eaae  the       (<n  iio6ifuwt  v.  JieMm,  fi  B.  6  Ad.  $61. 
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PiLwtr.     costs  under  this  act,  although  the  plaintiff  denitd  Ij 
43a^c.4«,  ^^t  that  he  had  made  any  such  aj;reement  as  that  proved  it 
t.  8.  the  trial  (e).     So,  where  on  a  motion  for  costs  under  the  acL 

(the  plaintiff  having  arrested  defendant  for  25L  and  i^wfgel 
only  19/.),  affidavits  were  put  in  for  the  jdaintiff,  swvim  W 
himself  and  others,  contradicting  the  evidence  given  at  tbetau 
for  the  defendant,  and  impeaching  the  credit  and  ooi^eUicy 
of  lus  nnncipal  witness;  no  motion  had  heen  made  by  tat 
plaintiff  for  a  new  trial,  or  to  increaae  the  damages:  it  ^m 
neld,  that  the  verdict  wMorimd/aeU  evidence  of  the  wnlrf 
cause  for  arresting;  and  uiat  the  Court  oould  nottrTyioM 
affidavit,  whether  or  not  such  verdict  was  wdl  founded  (fl 
And  where  the  plaintiff  had  sold  roods  to  the  defendant,  tsfc 
paid  for,  half  in  ready  money,  and  half  by  hiU  at  three  bimAi^ 
and  the  defendant  naving  refused  to  pay  the  half  in  mI| 
money,  the  plaintiff  arrested  him  for  the  fiill  price  of  thefli^ 
it  was  held  that  he  had  no  reasonable  or  probable  don  ar  • 
doing,  and  Uiat  the  defendant  was  entitled  to  his  colli  wim 
the  above  statute  (g).    And  the  same  where  «  baMrriH 
employed  in  altering  the  d^endant'a  house,  and«  din^  Ai 
progress  of  the  w<vk,  the  defendant  oountennaiiaed  tbi  a^ 
ployment,  and,  on  the  refusal  of  the  defendant  to  W"^^ 
valuer,  the  builder  completed  the  work,  and  arrested  tot  lit 
whole  amount,  but  recovered  only  for  the  work  dose  ]ii* 
viously  to  the  countermand  (k\    And  the  same,  wheie  te 
defendant  objected  to  receive  the  goods  sold  to  him  bj  te 
plaintiff  because  they  were  badly  mannfectured,  and  the  plaa^ . 
tiff  agreed  to  take  them  back,  but  after  they  were  retamed  bt^. 
sent  them  again  to  the  defendant,  and  then  nnwffid  hua  te- 
the  amount,  the  plaintiff  having  recovered  leas  than  the  iift| 
fer  which  he  had  arrested  (t ).     And  where  defendant  ms  «>| 
rested  for  a  sum  in  reej^ect  of  the  ereater  portion  of  which  Ai, 
plaintiff  knew  at  the  time  that  the  defendant  had  obtaiuda 
discharge  imderthe  Insolvent  Debtor^  Act,  the  Gooit  aUomlj 
the  defendant  his  costs  under  the  above  act  (i).     And  viM^ 
the  defendant  was  arrested  for  20L  28.  Id.  for  goods  sold,  uA 
defendant  pleaded  his  infency,  to  which  plaintiff  replied,  Bee», 
saries :  at  the  trial  the  plaintiff  succeeded  in  proving  the  iS^ 
very  of  certain  articles  only  in  his  narticnlars,  andgot  ai    '"'* 
for  101.  onlv:  on  an  affidavit  of  tne  defendant  that  he 
owed  the  plaintiff  20/^  the  Court  gave  him  his  eoets  und.  -^ .. 
act,  notwithstanding  tne  plaintiff  swore  thai  all  the  artidfli  ilk) 
the  particulars  were  dehvered  to  the  defendant (Q.     Aids 
party  is  not  warranted  in  arresting  anotlKor  for  a  debt  of  whiA 
ne  has  not,  <U  the  time  of  makmg  th€  mrrett,  some  erideBes  b^ 
sides  his  own  personal  Knowledge  of  its  existenoe;  and,  th^ 
fere,  a  plaintiff  arresting  a  defendant  for  a  laige  sun  of  moafl* 
and  having,  at  the  time  of  arrest,  evidence  only  as  to  a  mm 
portion  of  the  amount,  was  held  liable  to  coata  under  the  ai^ 
although  at  the  time  of  the  trial  some  evidence  of  a 


(«)  C^mvme ▼. Huttftku,  1  B.  ft  C 91.       O)  ttmmmr.  jmmtm.SJKm, * X.9 


And  see  Anon.,  2  Smith,  261.  (0  ^..-^  ^.           .  •  .  ,—  r— «  -  ^  - 

^  i/)TipUm  r.  Oar4$m',A  Ad.  ^  miSir.  1.680,S.a 

See  TYoJM  V.  Osbom,  4  DowU  107-  Q]  Tiiif  JTiMfSMftiHB  i,  ffiMi  T" 

^)  i>«f  V.  Piefon.  10  B.  ft  C.  IflO;  5  M.  ftRSSa 

fi?*  ?'-£l^-    S«»  Oomptmr,  Dmtm,  m  DiBiiiiait  ▼.  V)«ftr.  1  N««-  *  '• 
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ooant  acknowledgment  by  the  defendant  was  given  (m).    It  chaf.k«p. 
n  not  neceflnnr^  to  briiu:  a  case  within  the  act,  toprove  malice; 
the  abeence  of  reasonable  or  probable  cause  is  sufficient  (n).  It 
applies  eren  to  an  action  by  an  executor  as  such  (o);  but  the 
oase  must  be  a  stronpr  one  to  induce  the  Court  to  intmere  (p). 

On  the  other  hand^  the  Court  will  not,  in  general,  allow  the  c^mwic 
defendant  his  costs  imder  this  act,  unless  the  sum  for  which  ^30^^^ 
the  defendant  was  held  to  biul  was  materiaUy  laiver  than  that  4s,  •.  a 
found  to  be  due  {q).  Nor,  where  the  plaintiff  is  defeated  by  a 
defence  not  goin^  to  the  merits,  and  wnich  he  had  no  means  of 
knowing  at  the  Ume,  or  which  the  defendant  has  induced  him 
to  beliere  that  he  wUl  not  set  up : — thus,  where  the  ddTendant 
being  arrested  for  600i^  set  up  her  corerture  as  her  defence, 
and  plaintiff  recoyered  (mly  38/.  for  mone^  advanced  after  the 
death  of  her  husband ;  upon  an  application  by  defendant  for 
eoets  under  the  above  act,  the  plaintiff  having  deposed  that  he 
was  Ignorant  of  the  coverture,  and  not  being  contradicted,  the 
Court  refused  the  application  (r).  And  the  same  where  the 
defendant,  by  his  admissions  of  the  debt  and  promisesL  de- 
ceived and  deluded  the  plaintiff  into  a  belief  thi^  he  did  not 
mean  to  set  up  the  Statute  of  Limitations  as  a  defence,  but 
afterwards  j>leaded  that  statute  (#).  In  an  action  by  the  in- 
dorsee against  the  maker  of  a  note  for  100/.,  the  defendant 
pleaded,  that,  bv  agreement  between  him  and  the  payee,  the 
note  was  not  to  De  enforced,  except  on  certain  terms,  which  the 
pa^ee  had  not  complied  wiUi,  and  that  the  plaintiff  had  re- 
oeived  the  note  without  conaderation ;  the  plaintiff  entered  a 
noUe  proioyui  as  to  all  exo^t  49/.,  for  which  he  had  nv&a, 
yalne  to  tlie  payee,  and  had  a  verdict  for  that  sum ;  it  did  not 
Mpear  that  the  plaintiff  was  cognizant  of  the  agreement,  and 
the  Court  refused  to  allow  the  defendant  his  costs  (t).  And,  it 
weetDUf  that  the  Court  will  not  allow  them,  where  tne  evidence 
la  conflictii^  as  to  the  amount  due ;  thus,  where  the  arrest  was 
for  20/^an^  at  the  trial,  the  evidence  of  the  witnesses  for  the 
plaintiff  and  for  the  defendant,  as  to  the  value  of  the  goods,  for 
the  price  of  which  the  action  wasbrou^^ht,  was  conflicting,  and 
the  jury  struck  a  balance  between  their  estimates,  and  found  a 
verdict  for  8/.,  the  plaintiff  swearing  that  there  was  an  agree- 
ment for  the  higher  rate,  which  he  was  unable  to  prove  at  the 
trial,  the  Court  refused  to  allow  the  defendant  his  costs  (ti). 
Nor  will  the  Court  allow  them,  where  there  is  a  reasonable 
doubt  in  law  as  to  the  plaintiff's  right  to  recover  part  of  his 
demand  («)•    They  refused  them  in  a  case  where  the  plaintiff 

M  OH^lOu  T.  IWwiBw,  S  Ner.  di  M.  ice  Beptr  v.  Shmtlgf  1  C.  as  M.  49«|  S 

STSb    See  Wkitt  T.  PHdtm,  ^fln»  n.  Dt):  Dowl.  14,  nom.  Stoptr  r. Sktvttft  5.  C 

ADWfUon  v.  WkUahmd,  6  Dowl.  908.  M  WkU$  v.  PrkJuftt,  4  Blag.,  N.  C, 

{fk)  Donkmy,  BnU»  10  a  ft  C  117t  4  9^{  6  I>owl.44ft,  5.  C 

M. a  R.  »,S.C:  HMt.  Amt,  1  DowL  {t)  EdigaHav.  Jmat,  9 M.  di  W.414:  S 

OBB:  JBertev.  ff>iMM.lCafiL«aS.  DowUfie4,a.a 

(•)  JWtavT.  Rmi,  ft  B.  di  A. AlA,  n.  («)  BMm«a  ▼.  BwfM,  1  Oak.  107;  3 

ly)  See  per  Hiolft,  J.,  In  WMtm  t.  DowL  TOO.  S,  C    And  lee  Cktn  v.  Ckielre, 

JIMliMir,llIjnh.Sl.  4  Bing,  N.  C,  969:  Jliptfiff  v.  aMKSaff.  S 

(fTPBr  TbuW.  C.   in  Sherwotd   t.  BiD§.,S,C.,1AiD^v.Clmrk,5Blm§^U. 

l^«r,  0Btiw.98J|SMoa&P.641,S.  c7ll7t  7  DowL  147,  S.C 


C    See  AoMT  ▼.  Sitw^r,  9  DowL  14|  1  (jr)  Stovin  r.  Tc^flor,  1  DowL  607t  1 

CaKM.480,SLC  NeT.&M.980,  &C.:  J«M>v.rV«nri«,5 

(r)  flpawMi-  ▼.  Damk.  TBIag'  779i  S  Prka^  L 
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than  tlMt  for 
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arretted  de- 
fendant* 


Where  canse 
referred  to 
arfoltntioQ. 


Paet  y.  omitted  a  count  in  the  declaration,  applicable  to  a  part  of  his 
demand,  and  was  thereby  prevented  from  recoYering  the  amoimt 
for  which  the  defendant  was  arrested  (  j^). 
Plaintiff muft  The  statute  applies  only  to  cases  where  the  plaintiff  *^re» 
covert*^  a  less  sum  than  that  for  which  he  arrrated,  byJiMj^ 
merU  {z\  Therefore,  in  debt  on  bond  conditioned  for  the  pay- 
ment 01  money  by  instalments,  the  defendant  was  holden  to 
bail  for  the  full  sum  secured,  but  the  verdict,  being  for  sack 
of  the  instalments  only  as  were  due,  was  for  a  less  sum;  itw» 
held,  that,  as  the  judgment  was  entered  up  for  the  penalty,  the 
case  was  not  within  the  act  ^a).  If,  upon  a  compromise  be- 
tween the  parties,  the  plaintiff  take  a  less  sum  than  that  fat 
which  he  arrested,  the  defendant  will  not  be  allowed  hit 
costs  (Jb)»  Nor  will  he  be  allowed  them,  if  he  pay  a  less  sua 
into  court  than  that  for  which  he  was  arrested,  and  the  plain- 
tiff takes  it  out  of  court  and  discontinues  the  action  (a).  Or,  if 
the  matter  be  referred  to  arbitration  before  verdict,  and  the 
arbitrator  award  the  plaintiff  a  less  sum  than  that  for  wludi 
he  had  holden  the  defendant  to  bail,  the  Court  will  notyinsoch 
a  case,  allow  the  defendant  his  costs  imder  the  statute  (c).  So, 
where  the  defendant,  who  was  arrested  for  827/^  had  tendered 
250^.,  but  did  not  pay  it  into  court,  and  an  m4>itrator,  to  whoa 
the  cause  was  referred,  awarded  the  plaintiff  only  250/^  the 
Court  held  that  this  was  not  a  case  within  the  statute  (4. 
But,  if  the  arbitrator  has  power  to  order,  and  does  order,  s 
jud^ent  to  be  entered  no  (e),  or  if  the  cause  be  referred  tl 
Niii  PritUy  and  a  verdict  oe  taken  subject  to  the  award  (A 
(even  if  the  cause  and  all  matters  in  difference  be  refeneo, 
provided  the  arbitrator  make  a  separate  adjudication  as  to  the 
action  {a))^  the  Court  may  allow  the  defendant  his  costs;  xor 
less,  indeed,  where  the  cause  and  all  matters  in  difference  are 
referred,  and  the  costs  are,  by  the  terms  of  the  reference,  to 
abide  the  event  of  the  award  (A).  Where  an  arbitrator,  to  whon 
a  cause  has  been  referred  by  oraer  of  Nisi  Prius^  takes  no  notice 
in  his  award  of  a  power  given  him  by  the  order  to  award  the 
defendant  his  costs  on  the  ground  of  an  excessive  arrest,  but 
disposes  of  the  general  costs  of  the  cause,  the  Court  will  not  in- 
tenere  to  give  the  defendant  his  costs  (t*). 


(y)  Pr^e^  v.  WFotUbm,  1  C,  M.  & 
R.  819;  3  DowL  406,  &  C 

{%)  Brooktv.  Ri^t  S  Ad.  &  EL  SI: 
Rmm  v.  R*o(k»,  S  DowL  384;  8  C.  as  M. 
37»*  8,  C:  Porter  t.  PUtmaim,  2  D.  &  R. 
266:  Dm99yv.  HmUn.A  D.  &  R.  187;  • 
B.  &  C.  7]lt  &C:  Aoit/lroyT.  Akftm^ 
13  East.  90:  BuHm"  r.  Brown,  1  B.  ft  B. 
66t  3  Moore,  337,  S.  C.  It  would  be  other- 
wise  if  plalntur  replied  damages  wttra,  and 
proceeded  to  trial,  and  got  a  verdlci  foe 
leaf  than  the  amount:  tee  IVrlorv.  Bp^f^, 
13  Law  /.,  N;  8.,  38,  a  B;  8  Q.  B.  537, 
&C. 

(a)  Tatboi  T.  Hodmm,  7  Taunt  SSL  See 
Cbiiiaiec*  t.  Gngorpt  10  Eaat,  ffSS. 

ib)  JJmhwaiU  V.  BelHngtt  S  Smith, 
667. 

(e)  K«0M  V.  DeaMe,  ft  D.  ft  R.  383|  3 
B.&  C.481,S.C:  Pernay.  ^IcCan,  1  B, 
&B.978;  3Moore,00S,&C. 


(d)  Sherwood  r,  Tntor,  6  Bing.  JM' 
Moo.  di  P.  641,  8, 0:  UoMmr.  AiM.« 
Nev.  &  M.  468:  1  U.  ft  W.  8*  8.C 

{€)  Per  Littkdak,  J.«  HoUm  v.  Jiaia.  I 
Ner*  &  M*  468*  . 

l/)Jm$9V.Johm,5T>owliaOi  SB.* 
W.  119,  a.  C.  See  Thtmcr  v.  Pr^iAi 
Bfaig.  191:  aUoertUm  t.  BMr«v.  1  )>o^ 
98. 


ih)  Thompmm  v.  Atkimmm,9  B. ft  CW* 


See  where  the  aooounta ,— 

and  the  Court  reftiaed  ooat>  vms  tM 
statute.  TSmmr  ▼.  fVinet,  5  BiM.  191:  t 
Moa  ft  P.  309,  a.  C  AndaeeAadir*- 
Levi,  8  B.ftC.637$3M.ftR.37.5-^: 
Tkomptan  t.  Atklgmm,  6  B.  ftC.  18S(  f I^ 
ft  Ry.  347i  &  C;  Qi0ltk  r.  7Vm«.  U 
Law  J.,  N.S.,  336.  Q.  B.  ,  ^ 

(()  OmamcoMl  T. /oMMMb  9  OovL  f» 


In  Dd>t  on  Judgment.  1371 

The  statute  does  not  extend  to  cases  where  the  defendant  has  chap.  xxxt. 
not  heen  actually  arrested  or  put  under  personal  restraint,  as  5^jJ^5^J — 
well  as  held  to  special  bail  (/):  nor  to  cases  where  the  defendant  mutt  have 
is  dischai^^  after  the  arrest  in  any  other  way  than  by  putting  Jj^^d  anS^ 
in  bail  (m).  held  to  i»iL 

The  act  does  not  extend  to  actions  originally  brought  in  an  ActiootTO. 
inferior  court*  ^as  the  Palace  Court,  &<^0>  '^^  removed  into  ^Snior^*^ 
the  courts  at  Westminster  In).  count. 

The  application  under  the  act  must  be  made  to  the  Ccuriy  Th«  appiica- 
and  not  to  a  judge*  Where  the  verdict  or  inquiry  is  had  in  JJ^Sft!"™' 
▼acation,  it  may  be  necessary  to  apply  to  a  judge  to  stay  the 
signing  of  judgment  until  the  first  five  days  of  the  ensuing  term, 
in  order  to  enable  the  defendant  to  apply  to  the  Court.  It  can 
only  be  made  in  the  court  in  which  the  action  was  com- 
menced (fi).  It  must  be  made  before  the  costs  are  taxed  (o). 
The  whole  onus  of  establishing  that  the  arrest  was  without 
reasonable  or  probable  cause,  rests  upon  the  defendant  (p).  The 
application  must  be  supported  by  affidavits,  shewing  such  want 
of  reasonable  or  probabk  cause,  also  the  fact  of  the  arrest  and 
bolding  to  bail,  and  of  the  amount  for  which  the  arrest  was 
made,  and  of  the  sum  recovered  by  the  judgment.  The  state- 
ment of  the  accounts,  however,  may  not  be  absolutely  requisite, 
as  the  Court  may  n^er  to  the  judge's  notes  {q^  The  Court, 
will  not,  it  seems,  hear  affidavits  by  the  plaintiff,  alleging  that 
the  witnesses  at  the  trial  were  penured,  and  contradicting  the 
£u^  which  the  jury  have  found  (r). 

Debt  on  a  Judgment."] — By  stat.  43  O.  8,  c.  46,  «.  4,  it  is  in  dcMoo 
enacted,  **  that  m  all  actions  which  shall  be  brought  in  Eng-  •Judgment. 
land  or  Ireland,  from  and  after  the  said  first  day  of  June,  in  the 
said  year  of  our  Lord  1803,  upon  any  judgment  recovered,  or 
-which  shall  be  recovered,  in  any  court  in  England  or  Ireland, 
the  plaintiff  or  plaintiffs  in  such  action  on  the  judgment  shall 
not  recover  or  be  entitled  to  any  costs  of  suit,  unless  the  court 
in  which  such  action  on  the  judgment  shall  be  brought,  or  some 
judge  of  the  same  court,  shall  otherwise  order."  This  statute 
extends  only  to  actions  brought  upon  judgments  obtained  by 
plaintiffs,  and  not  to  such  as  are  brought  upon  judgments  of 
nonsuit,  or  the  like  («).  In  such  actions  the  plaintiff  will  not 
in  general  be  allowed  his  costs,  if  he  might  have  issued  execu- 
tion, or  realised  all  he  would  be  entitled  to  recover  in  the  ac- 
tion in  any  other  way  (<).  Where  the  plaintiff  brought  an 
action  of  debt  on  a  judgment  of  a  borough  court,  to  which  the 
defendant  pleaded  nul  tiel  record,  and  the  plaintiff  produced 

ii)  BatM  V.  POHng,  2  Dovl.  967t  9  C.  Moo.  fr  P.  915,  8.  C. :  Handhif  t.  Letw, 

ii  M.  374,  a.  C;  Amorv.  Bh^Md,  1  Dowl.  8  B.  &  C.  637;  3  M.ft  R.S7.S.C.  .•  Janm 

S77;  S  Moo.  it  Sc. IfiSt  9  Bing. 91, 8,  a:  v. Oourfon,  1  Dowl.  341:  OmntU  r,  Wat- 

Jamt*  V.  AOceWt  3  Nev.  it  P.  495;  8  A.  ft  »ant  2  Dowl.  139. 

fi.  351,  &  C:  Bebimtm  v.  Pewtetf,  5  M.  dc  (o)  Reimit  v.  Fonftm,  8  Dowl.  396. 

W.  47a    A«  to  what  eomtltutci  an  arreat,  \p)  White  t.  PriOtitt,  6  DowL  445. 

aee  V  oU  1 ,  613, 614s  Ra^moUt  v.  Uattheum,  to)  Fan  Nentt  v.  Hunttr,  3  Ad.  ft  Ell. 

7  Dowl.  586.  943. 

(IN)  Bennett  v.  Burtim,  9  Dowl.  492.  (r)  TYpfon  T.  Gimf<fier,  4  Ad.  ft  EIL  317: 


And  Me  Kdwarde ▼.  Jofiet,  2  M.  ft  Well.  Turp  v.  Otbome,  4  DowL  107,  ante,  1368. 

414;  5  DowL  585;  7  Car.  ft  P.  633,  5.  C;  («)  Benmt  v.  Neale»  14  East,  343. 

jbnor^.  BMMd.ettpn:  Witmmr.  Bnm^t-  (0  Wood  v.  SiUeto,  I  Chit.  K«p.  473. 

tm,  2  DowL  631:  Pned^  v.  MacfMane,  I  See  Mamm  v.  NwAoOf,  14  M.  ft  W.  119. 

C,  M.  ft  R.  819;  .1  DowL  45B,  S.  C-  which  was  an  acUoD  on  a  Judgment  for  a 

(n)  CaettUo  t.  Cortett,  4  Bing.  474;  1  debt  under  SUf. 
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Cbrtff. 


VAta  T.  the  record  in  court  and  moved  for  the  costs  under  the  abore  set, 
the  Court  refused  them,  saying,  that  the  plaintifP  ought  not  t» 
hare  brought  the  action,  but  oufi^ht  to  have  removed  the  judg- 
ment and  sued  out  execution  (ii).  Where  a  defiendant  had 
been  superseded  through  the  neglect  of  thephuntiff,  the  Govt 
refused  to  allow  the  plaintiff  tne  costs  ox  an  acuon  on  the 
judgment,  although  the  defendant  caused  ejipciiee  and  dilij 
by  pleading  a  fedse  plea  of  nul  tid  record  («)•  On  the  oths 
hand,  where  the  plamtiff  brought  an  action  on  a  judgment,  to 
which  defendant  pleaded  nud  Ud  record,  the  Court  granted  tib 
plaintiff  a  rule  mil  for  the  costs  of  the  action,  ii  appearing  it 
nad  been  rendered  necessary  by  the  lapse  of  time  nexmitted  t# 
take  place  in  the  original  action  in  consequence  orthe  n>plM»- 
tion  by  the  defendant  f<nr  delay  (jr )•  And  whore  a  dwadtai 
against  whom  judgment  had  been  obtained  sued  oat  a  writ  d 
error,  and  to  an  action  on  the  judgment  pleaded  a  sham  pl«i 
id  nul  tid  record,  the  Court  allowed  the  plaintiff  his  a 
the  action  (xr).  The  application  under  the  act  must  be 
to  the  Court  in  hane^  or  to  a  judge  at  chambers,  and  not  at 
Pfius  (a).    It  b  a  rule  nisi  only  in  the  first  inatanoe  (ft). 

In  an  Action  en  a  SMute,'] — In  aetioDs  o«  statotea  by  paitMi 
aggrieved,  the  plaintiff,  if  he  have  a  verdict,  u  entitied  to  coitMi 
as  in  other  cases,  though  the  statute  on  which  the  aottoa  ii 
founded  be  subs^uent  to  the  statute  of  Gloucester  (c).  Bil^ 
in  actions  by  an  mformer,  where  the  action  itself  creates  the 
r^ht,  the  plaintiff  is  not  entitled  to  costs  unless  exprentf 
given  to  him  by  statute  (e).  But  he  is  oatitled  to  tkem 
where  the  right  is  vested  before  the  action  was  brought ;  as  ii 
the  case  of  Uie  Colleffe  of  Physicians  suing  as  soeh  for  pcM^ 
ties  against  an  unqu^ified  practition^(<0. 


Indebtflbr 
tM>C  MCttaig 
otttcitlioi. 


InanaeUoD 
oil « tUtUtft 


«^  tithes^  the  plaintiff  was  not  in  any  ....^  «»...«^  ^  «.,..  ^ 
suit  (s).  But  sect  3  of  that  act  enacts,  that  in  all  aettoos  d 
debt  for  not  setting  forth  of  tithes^  wherein  the  single  valator 
damage  found  by  uie  jury  shall  not  exceed  the  sum  of  tw«a^ 
notleBy  (t\  e.  6/.  ISe,  4a*)»  the  plaintiff  obtaining  judgmoiti  or 
any  award  of  execution  liter  plea  pleaded,  or  ^muirer  kiDid 
therein,  shall  recover  his  costs  of  suit.  Now,  however,  by  tiv 
6^6  ^.  4,  «•  74^  no  action  can  be  brought  for  the  not  settiK 
out  of  tithes  under  the  yearly  value  of  101.  (^/);  ao  that  in  isj 
maintainable  action  for  not  setting  out  tithes,  the  plsinw 
is  not  entitled  to  costs.  The  enactment  is  confined  to  csM 
where  the  plaintiff  obtains  jud^ent  after  a  plea  or  demoner, 
and  does  not  apply  to  a  case  wnere  a  defonoant  anfieis  '~^ 

(«)  Bmmer  v.  IFMlt.  13  Law  J^ 
110,  Exch.t  IS  M.  &  W.  A19,  8.  C 
UA  Bta  ▼.  Plmv$,  6  Demi,  (HO, 


N.S..       (ft) 

(ei  JM9»  lasa. 

(m)  Fhiterr.  MomA  DowL,  N.  S.,7Wt       UO  CbOmB  ^f 
4  Seott,  N.  R.,  7«.  i.  C    See  13  Law  J.,    B.ac.»«. 
H.8.,  lie,iL,K]teli. 

(s)  Saeimf  v.  BmHur^  0  Tamt.  964. 
The  ilBgtndaat  In  thto  oaae  erUeBtly  had 
acted  ▼exaUonaly  and  for  deter. 

(a)  Jmm  w.  Lake,  8  C  a  P.  306^  ptf 
B. 


1  DffvL,  %  %n 


I 


70: 1  £.  a  Y.  m^  c. 


if)  Fmm 


On  Verdict  for  Defendant.  1973 

moit  by  de&alt  {g).    Bj  the  common  law,  or  by  the  statnte  Cbatw 

of  23  ix.  8,  e.  16,  a  d^endenU  in  an  action  of  debt  npon  the 

statute  was  not  entitled  to  costs  in  any  ease  :  bnt  by  tne  8  df  9 
W,  dy  c.  11,  «.  3,  ^  if  the  plainti£P  shall  become  nonsuit,  or 
•offer  a  discontinuance,  or  a  verdict  shall  pass  against  him,  the 
defendant  riudl  recover  his  costs,  and  have  execution  for  the 
same  in  like  manner  as  aforesaid.^ 

In  Aetitmfi^  Hfringmnmt  </P«lMf .]— The  5  <S^  6  FT.  4^  c  83,  la 
«•  3^  enacts,  **  that  if  any  action  at  law  or  any  suit  in  equity  for  ^ 
an  account  shall  be  brought  in  respect  of  any  alleged  infringe- 
ment of  such  letters  patent  heretofore  or  hereafter  granted,  or 
any  eetrefadai  to  repeal  such  letters  patent,  and  u  a  verdict 
Aail  pass  for  the  patentee  or  his  assigns,  or  if  a  final  decree  or 
decretal  order  shall  be  made  for  him  or  them  upon  the  merits 
of  the  suit,  it  shall  be  lawful  for  the  judge  before  whom  such 
action  shall  be  tried,  to  certify  on  the  record,  or  the  judffe  who 
dball  make  such  decree  or  order,  to  give  a  certificate  under  hia 
hand,  that  the  validity  of  the  patent  came  in  question  before 
bim,  which  record  or  certificate  oeing  given  in  evidence  in  any 
other  suit  or  action  whatever  touchi^  such  patent,  if  a  verdict 
shall  pass,  or  decree  or  decretal  order  be  made,  in  fiivour  of 
each  patentee  or  his  assigns,  he  or  they  shall  receive  treble 
eoets  m  such  suit  or  action,  to  be  taxed  at  three  times  the 
taxed  costs,  unless  the  judge  making  such  second  or  other  de* 
eree  or  order,  or  trying  such  second  or  other  action,  shall  cer- 
tify that  he  ought  not  to  have  such  treble  costs.'*  And  the 
Ol£  section  enacts,  ^  that  in  any  action  brought  for  infringing 
the  ricrht  granted  by  any  letters  patent,  in  taxing  the  costs 
thereof,  re^u*d  shall  be  had  to  the  part  of  such  case  which  has 
been  prov^  at  the  trial,  which  shall  be  certified  by  the  judge 
before  whom  the  same  shall  be  had,  and  the  costs  of  each  part 
of  the  ease  shall  be  ^ven  according  as  either  part^  has  suc- 
ceeded or  fidled  therein,  regard  being  had  to  the  notice  of  ob- 
jections^ as  well  as  the  counts  in  the  declaration,  and  without 
lesard  to  the  general  result  of  the  triaL"  Notwithstanding 
mB  last  section,  where  the  substance  of  six  objections  out  of 
•even  had  been  found  for  the  plaintifi^,  bnt  the  defendant  ob- 
tafaied  a  verdict  on  one  iesue  which  covered  the  entire  cause  of 
aetion,  it  was  hdd  that  the  plaintiff  was  entitled  to  six-sevenths 
of  the  costs  of  copying,  transcribing,  &C.,  those  objections,  and 
the  costs  of  the  issues  found  for  him,  but  that  the  defendant 
was  entitled  to  the  costs  of  the  issues  found  for  him,  and  the 
general  costs  of  the  cause  (A). 

2.  On  Verdict  for  Defendant. 

At  common  law,  the  defendanttwas  not  entitled  to  costs,  and  OMMiiiiy. 
he  was  wholly  without  remedy  for  any  expenses  he  had  been 
put  to,  if  he  had  a  verdict,  or  the  plaintiff  were  nonsuited,  the 
amercement  to  which  the  plaintiff  was  subjected  in  such  a  case, 
profcUto  ckmore  too,  going  entirely  to  the  crown.    But  now. 


if)  Set  S  Eagle  on  TithM,  331:  Bsr^ 
mmd  ▼.  JteTT  U.  BU.  107}  S  E.  ft  Y. 
90/70  8.  C  r  Bmit  ▼.  IMgtUs,  7  MoQK«, 


6ttt  3  E.  ft  Y.  1080,  &  C 
{h)  Lmtmr.  Uagut,  7  DoftL  406. 
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pabt  ▼.  by  Btats.  23  H,  8,  c.  15,  and  4  Joe.  1,  e.  3,  in  all  cases  in  whidi 
"~""~— "~  a  plaintiff  would  be  entitled  to  costs  if  he  recovered,  the  de- 
fendant shall  have  his  costs  if  a  verdict  be  found  for  him  (t)« 
Also,  by  Stat.  18  Eliz.  e.  6,  in  actions  upon  penal  statutes  bj 
common  informers,  the  defendant  is  entitled  to  his  costs  if  tne 
plaintiff  willingly  delay  the  suit,  or  discontinues  or  becomes 
nonsuit,  or  has  a  verdict  or  judgment  against  him  (h\  though 
the  plaintiff  would  not  be  entitled  even  if  he  succeeded. 
yhmimra!  Notwithstanding  the  above  statute  of  James  I.,  though  one 
ilffSiiyi'ft-  of  several  defendants  obtained  a  verdict,  he  was  not  entitled  to 
ftticted.  costs  if  the  plaintiff  had  a  verdict  against  the  others,  until 
the  8  4f-9  W,  3,  c  11,  by  which,  if  in  trespass,  assault,  fidse 
imprisonment,  or  ejectment,  there  were  several  defendants,  and 
one  of  them  was  acquitted,  the  defendant  so  acquitted  noight 
recover  his  costs,  in  the  like  manner  as  if  a  verdict  had  been 
given  affainst  the  plaintiff,  unless  the  judse  immediately  after 
the  triid,  in  open  court,  certified  upon  tne  record  that  thers 
was  a  reasonable  cause  (I)  for  making  such  person  a  defendant. 
This  statute,  however,  was  confined  to  the  particular  actions 
mentioned  in  it,  and  did  not  extend  to  replevin  (m),  or  to  an 
action  on  the  case  for  a  tort  (n),  or  trover  (o),  or  to  debt  on 
bond  against  executors,  where  one  of  them  was  acquitted  oa 
the  plea  of  plme  administravU  pratier  (p).  Also,  in  cases  within 
the  statute,  if  the  defendants  had  pl«Mled  jointly,  only  4Qi. 
costs  were  idlowed  to  the  defendant  acquitted  (q).  But  by  the 
3^4  W.4^c,  42,  s.  32,  '^  where  several  persons  shall  be  mads 
derendants  m  atw  penonal  actUmy  and  an  v  one  or  more  of  them 
shall  have  a  nolle  prosequi  entered  as  to  nim  or  them,  or  upon 
the  trial  of  such  action  shall  have  a  terdUt  pass  for  him  oit 
them,  every  such  person  shall  have  judgment  for,  and  recover, 
his  reasonable  costs,  unless,  in  the  case  of  a  trial,  the  judge  be- 
fore whom  such  cause  shall  be  tried  shall  certify  upon  tne  record, 
under  his  hand,  that  there  was  a  reasonable  cause  for  makinr 
such  person  a  defendant  in  such  action.'*  It  has  been  decided 
under  this  act,  that  where  there  are  several  defendants  who  ^iie^ 
fisnd  ioinUy,  and  one  of  them  gets  a  verdict,  he  will  be  entitled  to 
an  auquot  portion  of  the  joint  costs  of  the  defence,  unless  the 
Master  is  satisfied  that  some  smaller  portion  should  be  allowed 
by  reason  of  any  spedal  circumstances :  thus,  if  there  be  two 
defendants,  he  will  be  entitied  to  half  the  costs,  or  if  tlu^e  be 
three,  he  will  be  entitied  to  a  third;  although  formerly  only 
40«.  used  to  be  allowed  him  (r).  And  where  a  verdict  is  found 
for  the  plaintiff  on  some  of  the  issues  against  some  of  the  de- 
fendant^ and  against  him  on  all  the  other  issues,  the  pluntiff 
is  entitied  to  the  balance  only  of  the  costs  after  deduction  of 

fO  See  Onefkam  t,  BunSrtd itfTheah,       (•)  BmIvt.  Boiilton»  Bmbm,  ISBi 
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all  the  costs  of  all  the  defendants  («).  Where  there  are  seyeral  Cma».««3u. 
defendants  who  plead  different  pleas^  and  bond  Me  sever  in 
their  defences,  and  a  verdict  is  found  for  them,  they  will  each 
Ibe  entitled  to  make  out  and  have  taxed  a  separate  bill  for 
Ills  costs :  and  where  two  defendants  in  trespass  severed  in 
pleading,  bat  pleaded  the  same  pleas,  all  going  to  the  whole 
action,  and  one  succeeded  upon  all  the  issues,  the  other  upon 
one  onlj,  each  defendant  was  considered  entitled  to  his  separate 
costs  of  the  issues  in  which  he  succeeded ;  but  the  defendants 
Laving  appeared  by  separate  attomies  and  counsel,  the  attor- 
Hies  being  members  of  the  same  firm,  and  the  briefs  and  evi- 
dence substantially  the  same,  the  Master,  considering  that  the 
defence  was  really  joint,  taxed  the  costs  as  if  the  parties  had 
appeared  by  the  same  attorney:  it  was  admitted  bv  the  Court, 
that  the  taxation  of  the  costs  in  that  respect  could  not  be  dis- 
turbed (I).  Where  several  defendants  obtain  a  verdict  gene- 
rally, their  costs  must  be  taxed  at  the  same  time,  though  they 
defend  separately  \u).  Notwithstanding  a  judge  certifies  under 
this  act  in  an  action  against  officers  of  the  metropolitan  police, 
for  matters  done  in  execution  of  tiie  10  O,  4,  c.  44,  8. 41,  the 
officers  are  entitied  to  their  costs  as  between  attorney  and 
elient  («).  Although  the  acquitted  defendant  is  thus  entitled, 
in  the  absence  of  a  judge's  certificate  against  it,  to  have  a  judg- 
ment for  his  cost&  he  may,  by  leave  of  the  Court  or  a  judge, 
have  these  costs  deducted  from  the  costs  the  plaintiff  has  od- 
tained  against  the  other  defendants  against  whom  plaintiff  has 
got  a  verdict  {y). 

In  actions  ex  delicto  against  several  defendants,  where  some  Wbcretome 
onlv  of  them  plead  and  the  others  suffer  iudgment  by  default,  toSSjalF* 
and  those  who  plead  obtain  a  verdict  at  the  trial,  they  are  en-  othmnifBer 
titied  to  their  costs  under  the  above  statute  of  4  •/.  1,  e,  3.  Jtt<i«m««i*c- 
although  the  nlaintiff  will  have  his  Iudgment  for  damages  and 
costs  against  tne  others  who  suffered  judgment  by  default  (z). 
And  the  same  in  actions  ex  contractu^  except  that  in  this  case 
the  plaintiff  will  not  have  judgment  either  lor  damages  or  costs 
against  the  defendants  who  suffered  judgment  by  aefault  (a); 
iinless  the  plea  on  which  the  other  defendants  get  a  verdict,  be 
.  merely  a  personal  discharge  to  the  parties  pleading  it  (6),  for 
such  mere  personal  dischaiqgfe  could  not  be  any  bar  to  the  action 
against  the  others. 

Where  there  are  several  defendants  who  obtain  judgment  in  2L"°££u! 
the  action,  the  plaintiff  may  pay  costs  to  which  of  them  he  ^SS»v^^i, 
pleases ;  and  when  they  fail,  each  defendant  is  liable  for  the 
whole  costs;  but  if,  after  satisfaction  from  any  one,  the  plaintiff 
takes  out  execution  against  another,  such  defendant  may  apply 
•to  tiie  Court  (e).    Where  the  plaintiffs  brought  four  actions 

U/i  SWKngT.  CbMM.  mtprmt  Oambnll      (y)  Ncrmm  v.  Olmertmm,  4  M.  At  Or. 
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P4Br  ▼     against  two  insaiance  companiea  for  a  loat  by  fiie,  and  a 

diet  was  found  for  the  former  affainst  each  oompany  on  two 
of  the  causes  only,  ^  Court  hela  that  costs  were  to  be  ^por- 
tioned equally^  slthong^  three  causes  onl v  were  set  down  fa 
trial  at  the  same  sittingSy  there  being  a  demurm  pending  io 
the  other  {d).  One  defuidanty  who  had  given  a  general  rifiaio 
to  the  plaintiff  after  the  costs  of  nonsuit  had  been  taxed,  was 
orderea  to  pay  to  the  other  defendants  their  shares  (e).  In  sn 
action  against  seyeral  defiendants,  where  one  makes  a  aoooseiAd 
application  in  tiie  cause,  and  costs  are  ordered  to  be  paid  upon 
i^  the  naprment  of  them  should  be  to  him  only  and  not  to  the 
otheiB  (/ ). 

3.  fVkerethenaMtmomrolItmteB, 

Who  entitled      ^^  there  are  several  issues,  and  one  is  found  for  the  plaintiff 
togenenii      and  the  other  for  the  defendant^  if  that  found  for  the  plaiatfif 
^^^        be  the  substantial  issue  in  the  cause,  and  upon  which  he  will 
be  entitled  to  recover  his  debt  or  damages,  or  any  part  of  thsn, 
he  will  be  entitled  to  the  0Mf0a  and  to  the  geneni  oosts  of  tlK 
cause*     I^  on  the  other  nand,  the  defence  raised  upon  die 
issue  founa  for  the  defendant  furnishes  substantially  a  defense 
to  the  whole  action,  then  the  defendant  will  be  entitled  to  the 
poUea  and  the  genm'oZ  coita  of  the  cause  (^}.    Thus,  in  aaae- 
tion  for  libel,  where  there  was  a  plea  of  not  guilty,  and  pltai 
of  justification,  and  there  was  a  verdict  for  the  defendant  sn 
the  general  issue,  and  for  the  plaintiff  on  the  special  pleas^  tiM 
defendant  was  held  entitled  to  the  g^ieral  costs  of  the  caase  (A). 
To  trespass  for  felse  imprisonment,  where  defendant  pleaded 
not  guilty,  and  a  plea  ot  justification  under  a  eo.  souy  and  the 
plaintiff  replied  the  breaKing  open  an  outer  do<^,  on  whidi 
issue  was  joined  and  a  verdict  was  found  for  ilftfendaati  on  the 
plea  of  not  guilty,  and  for  the  plaintiff  <m  the  other  issos^it 
was  held  defendant  was  entitled  to  the  genial  coeta  of  tfw 
cause  (f  )•    So  he  was  held  entitled  to  them  where  &e  plaintiff 
had  a  verdict  for  73/.  on  non  otmmpftf,  and  the  A»fa«^ft«t  hid 
a  verdict  on  issues  joined  on  three  special  pleas,  which  cowed 
sums  amounting  ait(>gether  to  a  sum  exceeding  that  sum  {il> 
So  he  will  be  entitled  to  them  if  there  be  but  one  mea  upon  whicfi 
issue  is  joined,  if  the  plea  raises  divisible  and  distinct  imbmi^ 
and  one  of  which^  substantially  a  defence  to  the  whole  aettoB,  is 
found  for  the  derendant:  as  wnere  in  trespass  defendant  plw- 
ed  a  right  of  way  to  bring  water  and  ^poos  ftom  a  river,  ands 
^verdiot  was  found  for  him  as  to  the  nght  to  brii^  water,  sad 
,  for  the  plaintiff  as  to  the  riffht  to  bring  foods,  it  was  held  tlist 
the  defendant  was  entitled  to  the  genenu  oosta  of  the  canas  (()• 
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Before  oomideiiDg  the  quantum  of  costs  to  be  allowed  where  cm*,  nsi. 
there  are  teyeral  iiBiies»  ^d  some  found  for  the  phdntiflf  and  Thec»t«of 
others  for  the  defendant,  it  will  be  proper  to  consider  which  the  imum. 
party  is  entitled  to  the  costs  of  the  respective  issues,  and  this 
may  be  determined  by  the  statute  of  Anne  and  certain  rules  of 
eaurt,  which  we  will  now  notice. 

By  the  4  4  5  Annfy  e,  16,  ss,  4. 5,  any  defendant  or  plaintiff  stat.  4  &  5 
in  repleyin,  may,  wiUi  leave  of  the  Coujrt,  j^lead  as  many  seve-  ^1^^^ 
raX  matters  as  he  shall  think  neeessary  for  his  defence,  provided  ftndant  mc- 
^  that  if  any  such  matter  shaU,  upon  demurrer  jomed^  be  SjJ*-jy  ^ 
judged  insumcient,  costs  shall  be  given  at  the  discretion  of  the  the  nmoS  ac- 
Court  (m);  or  if  a  verdict  diall  be  found  upon  anv  issue  in  the  ^^'^ 
8ud  cause  for  the  plaintiff  or  defendant  in  replevin,  costs  shall 
iJso  be  given  in  like  manner,  unless  the  judge  who  tried  the 
aaid  issue  shall  certifv  that  the  said  defendant  or  plaintiff  ia 
replevin  had  a  probalile  cause  to  plead  such  matter  which  upon 
the  said  issue  shall  be  found  against  him  ^  (n).  Where  the 
defendant  pleads  several  pleas  in  bar,  each  going  to  the  whole 
declaration,  if  he  succeed  upon  any  one  sufficient  plea,  he  must 
have  judgment  upon  the  whole  declaration,  although  the 
l^sintiff  succeed  upon  the  other  pleas,  because  by  his^lea  he 
nas  shewn,  that  the  plaintiff  had  no  sufficient  cause  ot  action 
against  him ;  and  in  such  a  case,  as  we  have  just  seen,  he  is 
entitled  to  tne  postea^  and  the  costs  of  the  cause.  But  by  vir- 
tue of  the  statute,  if  the  plaintiff  also  succeed,  either  upon 
demurrer  or  by  verdict,  upon  any  of  the  other  pleas,  he  sLdl 
have  his  00^  of  the  issue  or  issues  upon  which  he  has  so  sue- 
ceeded,  to  be  deducted  firom  the  defendant's  costs,  unless  the 
iudge  certify  that  the  defendant  had  probable  cause  for  pleadr 
ing  those  pbas  upon  which  the  plaintiff  succeeded  (o);  and  the 
same  as  to  a  defendant  or  avowant  in  replevin  (/>).  Thus,  in 
trespass,  where  defendant  pleads  not  guutv,  and  son  assMiU 
demesne,  and  has  a  verdict  <m  the  latter  plea  only,  he  is  not 
entitled  to  Uie  costs  of  the  former  (j).  So,  in  slimder,  where 
defiandant  pleads  not  guiltv  and  a  justification^  and  succeeds 
on  not  guilty  only,  the  plaintiff  is  MitiUed  to  his  costs  on  the 
oUier  issue,  notwitnstanding  21  J*.  1,  e.  16^  s,  6  (r).  But  if  the 
issues  on  special  pleas  be  found  for  the  plaintiff,  and  the  judsge 
eotifies  under  tne  statute,  that  the  ^fendant  had  probable 
easse  for  pleading  such  pleas,  the  Master  (on  taxation;  will  be 
justified  m  refusing  to  allow  the  plaintiff  the  costs  of  these  is- 
sues, and  this^notwithstanding  the  rule  of  H.  T.4LW.4,  s.  6. 
posiy  1380  («).  The  statute  does  not  operate  so  as  to  give  fall 
eosts  to  the  plaintiff  in  the  case  of  double  pleading,  where  the 
damages  are  under  40v.,  and  the  judge  certifies  under  the  stat. 
43  Eliz,  c.  6,  before  mentioned  (<),  even  although  all  the  issues 
be  found  for  him  (ti).  And  in  an  action  of  trespass  or  on  the 
case,  where  the  plaintiff  recovem  less  than  4Q».  damages,  if  the 
--*     refuses  to  certify  under  the  3  4*  4  FSd.  c.  24,  tne  plain- 
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PART  T.  tiff  will  not  be  entitled  to  any  costs  under  this  statute,  or 
*"— ■■^^~  o^erwise,  upon  any  of  the  issues  found  for  him  (»^.  The 
certificate  mentioned  in  the  statute  of  Anne  mav  be  giyen  out 
of  court.  The  power  to  grant  is  not  affected  bj  the  rule  of 
H.  2*.,  4  JF.  ^  r.  7,  presently  noticed ;  and  if  the  judee  so 
certifies  the  case  is  taken  out  of  the  general  rule^  and  the 
plaintiff  is  not  entitled  to  the  costs  of  the  issues  {y\  It  may 
be  added,  that  the  plaintiff  does  not,  it  seems,  lose  nis  rigbt  to 
these  costs  by  not  naving  them  taxed  at  the  same  time  as  de> 
fendant  has  his  costs  tax^,  and  this  notwithstanding  that  ruk: 
and  where  the  defendant  taxed  his  costs  on  the  issue  found  for 
him,  which  operated  as  a  defence  to  the  whole  action,  and  the 
plaintiff  paid  them,  and  neaily  ayear  after  the  plaintiff  applied 
to  the  Master  to  tax  the  costs  of  the  issues  found  for  him,  but 
the  Master  declined  to  tax  them,  the  Court  refused  to  set  aside 
a  judge's  order  directingsuch  taxation  to  be  made  («). 
R.  H.,8W.  By  the  rule  of  iT.,  21V.  4,  r.  74,  '*no  costs  shall  be  allowed 
isSHSSSfiS^  01^  taxation  to  a  plaintiff  upon  any  counts  or  issues  upon  which 
«otuaf  inuti  he  has  not  succeeded ;  and  the  costs  of  all  issues  found  for  the 
S3,r^  %.  defendant  shall  be  deducted  from  the  phiintiff 's  costs."  This 
tegdeftDdnit  rule  was  made  for  the  benefit  of  defendants,  and  puts  an  end 
CO  wht^tae"  ^  *^®  former  unjust  practice,  in  some  cases,  of  allowing  the 
•ttoewdi.  plaintiff  his  costs,  and,  m  others,  of  disallowing  the  defendant's 
costs  on  issues  on  wluch  the  defendant  succeeded  (a).  Since 
this  rule,  the  defendant  will  have  allowed  him  the  coats  of  all 
the  issues  found  for  hun ;  and  notwithstanding  the  rule  only 
uses  the  word  "  deduct,"  if  it  should  happen  that  the  defend- 
ant's costs  exceed  those  to  which  the  plamtiff  b  entitled,  the 
defendant  in  that  case  will  have  judgment  and  execution  for 
the  amount  of  the  excess  (b).  As  to  what  amount  will  be 
idlowed,  see  post^  1381.  In  accordance  with  this  rule,  where 
the  general  issue  was  pleaded  to  a  declaration  containing  seve- 
ral counts,  and  the  defendant  succeeded  under  it  as  to  some  of 
those  counts,  he  was  held  entitled  to  the  costs  occasioned  by 
them;  for  the  general  issue  to  the  whole  declaration,  contain- 
ing several  counts,  tenden  a  distinct  issue  to  each  of  the 
counts  (e).  So,  where  the  declaration  in  an  action  for  an  ilk- 
gal  seizure  and  sale  of  plaintiff's  goods  under  a  warrant  of  dis- 
tress contained  nine  counts,  two  of  which  went  to  the  whole 
▼alue  of  ^e  property,  while  the  remainder  went  to  the  injoiy 
to  the  goods,  and  the  verdict  was  for  the  plaintiff  on  the  two 
first  counts,  and  for  the  defendants  on  the  others,  which  be- 
came immaterial  when  the  plaintiff  recovered  for  the  entire 
value  of  tiie  property,  it  was  held  that  the  defendant  was  en- 
titled to  deduct  the  costs  of  those  issues  from  tbe  plaintiff's 


(«)  NmotoH  ▼.  Rowe,  14  Uw  J..  N.  a,  Rt* T,\CbmmimSmen 9f  A0  Tknmt  SB. 

132,  C.  P.;  1  Com.  B.  187.  S.  C    It  wm  ft  B.  117;  S  Moore»  394,  S.  C*  Itn^ 

the  caie  of  a  libel  and  tevtral  plea*,  the  ▼.  BPMme,  1  B.ft  CnB.S7S<  Owrv.^iM- 

iitues  on  which  were  all  found  fbr  tha  «ofi,  0  a  ft  Cm.  978:  ^Kf«r  t.  Ymmg,t 

plahitiH:  Burr.  1S3S. 


(If)  ifaMMOfi  ▼.  Ummgtr,  3  Nev.  ft  P.       (6)  TW^t.  VfMt,  4  DowL  S8t: 
SB8t  S  Ad.  ft  B.  606,  9.  C.    And  we  Ay   t,  GraJbaim  S  Dowl.  482.  _  ^4, 

V.  jrofOrfofi,  9  Dowl  967.  (c)  Omp  ▼.  ThtmmHm^  1  DowL  S75{  f  C» 


(a)  IFofMn  T.  Besfw,  14  Law  J.,  N.  S.,    ft  J.  4S8.  &  C    AndaaBJDMfMT.  Bm. 
m/Exch.  lDowl.7SSL«Moo.ftSoott.7»7;.»Bta|. 

(a)  See  Buldkcr  ▼.  Gresn^  Doug.  077* 
PMtan  ▼.StaMMNqf,  6Eatt,961t  PanMfiT. 
L«e, SB. ft  P. 38St  4 B.  ft  Aid. 43,  TOO; 


(a)  See  Buteto*  ▼.  Grven,  8  Doug.  077.    643,  &  C.- IFani  ▼.  PaB,  1 C.  ft  M.  W 
pMHon  ▼. StaMMNV,  A Eatt,961t  ^mn»m ▼.    8  DowL  76,  S«  C 
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costs  {d).  So  where^  in  case  for  a  libel,  on  the  general  issne  c«A»««dif. 
the  jury  found  for  the  plaintiff,  and  also  fonnd  as  a  fact,  that  a  — — — ~ 
gmt  part  of  the  declaration  did  not  apply  spedficaUy  to  the 
pluntiff,  though  there  were  innnendos  oy  which  it  was  endea* 
▼onred  to  connect  him  with  the  matters  complained  of ;  it  was 
held  that  the  defendant  was  entitled  to  the  costs  of  that  part  (e). 
So,  in  ejectment,  where  there  was  bat  one  count*  and  tne  lessor 
of  the  plaintiff  recovered  judgment  for  part  only  of  the  lands 
daimed,  it  was  held  that  the  defendant  was  entitled  to  have 
his  costs,  as  to  the  part  found  for  him  (f).  And  the  same, 
where  there  were  several  demises,  and  tne  jury  found  for  the 
plaintiff  on  some,  and  for  the  defendant  on  others  (^).  So.  in 
covenant,  if  there  be  several  breaches  assigned,  the  defendant 
will  be  entitled  to  the  costs  of  the  issues  found  for  him  (A). 
And  the  same,  where  to  trespass  for  breaking  and  entering  the 
plaintiff's  house,  and  converting  his  goocu,  the  defenduity 
amon^  other  pleas,  pleaded  that  the  house  and  goods  were  not 
plaintiff's,  and  the  jury  found  for  the  plaintiff  as  to  the  enter- 
ug  the  house  and  taking  one  parcel,  and  for  the  defendant  as 
to  the  other  parcel  (t);  and  the  same  in  trover,  where  defend- 
ant succeeds  as  to  some  of  the  goods  (h).  But  where,  in  an  ac- 
tion against  owners  of  a  ship  ror  negligently  stowing,  &c.  cer- 
tain casks,  the  defendants  traversed  the  breach  of  contract,  and 
the  jury  found  for  the  plaintiff  as  to  one  cask,  and  for  the  de- 
fmdant  as  to  the  residue,  it  was  held  that  the  issue  was  not 
divisible,  so  as  to  entitle  the  defendant  to  costs  of  the  portion 
found  for  him  (/)•  Where,  in  replevin,  the  defendant  pleaded 
that  the  goods  belonged  to  himself  and  others,  as  assignees  un- 
der a  commission  of  bankruptcy,  and  also  avowed  for  taking 
|oods  as  a  distress  for  rent  in  arrear ;  a  verdict  having  been 
round  for  the  plaintiff  on  the  issue  joined  on  the  plea,  and  for 
the  defendant  on  the  avowrv,  the  Court  refused  to  allow  the 
defendant  costs  on  the  issue  found  for  the  plaintiff  (s»).  In  the 
case  of  a  reference  to  arbitration,  though  before  issue  joined,  the 
above  rule  must  be  observed  on  the  ti^tion  of  costs  (n).  Nei- 
ther party  will  be  entitled  to  the  costs  of  issues  from  the  trial  of 
which  the  jury  have  been  discharged  (o).  And  where  a  ver- 
dict is  found  in  fevour  of  the  defendant  and  judgment  is  after- 
wards entered  for  plaintiff  non  cbrtante  veredteto^  neither  party 
is  entitled  to  the  costs  of  the  immaterial  issues  (p).  So,  where 
the  plea  on  which  he  has  obtained  a  verdict,  on  being  brought 
before  the  Court  upon  a  special  case,  is  found  to  be  bM,  he  will 

W  Nmfftonr,  Harttmd,  5  DowLG44.  Q.  B.  333t  Kmlgkt  r,  fToorr. 3 Btag .  N. 

(«}  Pmrihomfm  ▼.  fVvMr,  1  Hair,  ft  W.  &  A34. 

•t  4Ncr.ftli.AlSt  SAd.ftE.645.S.a  (/)  Jndmrtm  t.  Chmpmmt  ff  M.  ft  W. 

And  na  ilM  SmUh  v,  Pn^nt,  1  H.  ft  W.  483. 

10.  im)  VmOmtetr. Emm,  1  C.  ft M. 86«| 

\/)  Dotv,Srrku;tm,AJkml9ai',lH.  3  Tjr.  865;  8  DowU  118.  5.  C        _    ^ 

ft  W.  5U8, 8,  a  (n)  See  Dmtbut  ▼.  Rkkmrnn,  4  DowL 

(f)  Doe  ▼.  WM0r,  4  Ntv.  ft  M.  S81t  1  189}  1  Scott,  M4t  1  Hodges,  75,8.at 

H.ftW.lO.&C    AaAwM Doe  Bowman  AUenb^v.  Proudlmdt,5fitrr,StVL6»iA 

▼.  Lcwto,  13  M.  ft  W.  941.  Ad.  ft  E.  3S6,  S.  C. 


(A)  J>tHi6«ST.Jt<dlniMii,4Dowl.ia8.  (o)  VaOanet  ▼.  Aimu  or    Smdiv9 

«}  BiMttlmtgtv,  Abbait,  8  Ad.  ft  £.  W9L  Dowl.  118;  1  C.  ft  M.  896;  3  Tyr.  860^ 

See  ftinn  of  yoaCM,  Ibid.  S.  C 

{k\  WiUam  v.  Ormi  Wmltm  JtaOMir*  (P)  Goodbmme  ▼.  Dommm,  3  Moo.  ft 


S  M.  ft  W.  8S&  And  tee  FMtaM  V.  8cott.69;  9Blng.667;  SI>owLa06,  S.C 
WkUe,  1  li.ft  W.  900:  Bhdr,  PrmHee,  And  Me  Da  OoHa  v.  Omrke,  9  B.  ft  P. 
e  M.  ft  W.  7M :  DtHum  t.  Tkorm,  l    876:  Kirk  v.  NotrtU,  1 T.  R.  9e6,aiift«  1351 
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pAitr  T.     not  be  entitled  to  costs  upon  that  issae  Cf)i  but  if  it  be  fovad 

'  good,  he  will  be  entitled  to  the  coets  ot  Uie  special  case,  &c^ 

together  with  the  costs  of  the  issue  (»*}.    The  rule  does  boI 
apply  to  a  plaintiff  soing  informd  pamperia  {$\.    li  a  defend- 
ant Beek  to  enter  a  suggMtion  to  dqprire  the  plaintiff  of  oosli^ 
on  the  eronnd  that  the  action  on^t  to  have  been  brought  in  a 
court  of  requestSy  he  cannot  at  the  same  time  haye  the  costs  of 
issues  wliicn  hare  been  found  in  his  fiyonr  taxed  for  him  iB 
the  superior  court  (<}. 
Whensereiai     Where  there  are  several  counts  or  picas,  and  the  party  foih 
SkM^i^      to  establish  a  distinct  subject-matter  of  com|^aint  or  defeaoi^ 
Dod^Snet     we  have  seen  (€mt&.VoL  1,  209)  that,  by  the  rale  of  all  the 
^S^^.      courts  of  ^.  T^4fF.4,  r.  6,  ^sereial  oonnta  shall  not  be  ^ 
dcSSoe.   ^  lowed,  unless  a  distinct  subject-matter  of  comphnnt  Is  intended 
to  be  established  in  req>ect  of  eadi;  nor  diall  several  pleas^  « 
avowries,  or  cognizances,  be  allowed,  unices  a  distinct  ground 
of  answer  or  defonce  is  intended  to  be  established  in  respect  sf 
each.^    And  to  enforce  this  rule,  it  is  also  ordersd  hj  another 
rule  (7d.,  r.  7,  aiUe,  Vol.  1>202),  that,  ** iq>on  the  trial, when 
there  is  more  than  one  count,  plea,  avowry,  or  ooffninnoe  upon 
the  record,  and  the  party  pleading  foils  to  establish  a  distmet 
8ub|ect-matter  of  complaint  in  req;>ect  of  each  county  or  sooe 
distmct  ground  of  answer  or  defence  in  respect  of  eadi  pIo% 
avowry,  or  cogniaance,  a  verdict  and  ju<i^;me&t  shall  pMi 

X*nst  him  upon  each  count,  plea,  avowry,  or  oogninnoi^ 
ch  he  shall  nave  so  foiled  to  establish ;  and  he  AaSl  be  lia^ 
ble  to  the  other  party  for  all  the  costs  occasioned  bv  ooeh 
count,  plea,  avowry,  or  cognizance,  including  those  of  uie  erl* 
dence,  as  well  as  those  of  the  pleadings.  And  in  all  cases  in 
which  an  application  to  a  Judge  has  been  made  under  the  pB^ 
ceding  rule  (r.  0,  €mt&y  KoL  1,  200),  and  anj  eennt,  pis^ 
avowry,  or  cognizance,  allowed  as  therein  mentioned,  upon  the 
nound  that  some  distinct  subject-matter  of  complaint  wastatf 
fide  intended  to  be  established  at  the  trial  in  leflpeet  of  mak 
count  so  allowed,  or  some  distinct  ground  of  answer  or  defeaoe 
in  respect  of  such  plea,  avowry,  or  cpgnizance  so  allowvd^  if  the 
Court  or  judge  betore  whom  tne  trial  is  had  shall  be  of  <^ini«B 
that  no  such  subiect-matter  of  complaint  was  hamdjide  intended 
to  be  established  in  respect  of  each  count  so  a]lowea,er  nosBch 
distinct  ground  of  answer  or  defence  in  respect  of  tmch  ple% 
avowry,  or  cognizance  so  allowed,  and  shall  so  certify  befoas 
final  judgment,  such  party  so  pleading;  shall  not  reoover  aaj 
costs  upon  the  issue  or  issues  upon  which  he  succeeds^  arisiqg 
out  of  any  count,  plea,  avowry^  or  cognizance,  with  respect  to 
which  the  judge  snail  so  certify*"  The  certificate  nnoer  this 
rule  must  be  granted  by  the  judge  who  tried  the  cause  (s). 
Where  to  a  dedaiation  for  a  libel,  the  defendant  pleaded  tiis 
ceneral  issue  and  two  special  |>leas,  and  at  the  tital  the  imy 
round  all  the  issues  for  the  pliunttff,  and  1«.  damages^  and  tlw 
judee  certified,  under  the  stat.  43  EHe.  c.  6,  «•  %  the  ComC 
hMf  that  the  plaintiff  was  not  entitled  to  thecoato  of  the  lanes 

(r)  Ga«Mr  ▼.  ilralkflr«lHar.ftW.6fl9t  (f)  Mk> ▼.  2>«*r, IM. ft W. STfL 

tAd.aB.50e;4Ner.ftM.4SB,S.C  (u)Jmckmnr.Oamm9,SlMmJ^lLS^ 

2  0mgm^«tm  r.  Lm»§»  4  DowL  489;  99,  C.  P.    Aad  nt  Wml9tt  ▼.  81  awn  h.  It 

.*W.1»;  1  Tyr.  &  0. 818;  1  OiU^  Law  J^  N.  &,  99,  £acch.|  «M^  11X7.  UB. 
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iBnnd  to  him,  notwithstandixig  tiie  sboTe  rule  of  H^  4  7F.  4,  cbap.  sxzi. 

•.7(11). 

As  to  the  amount  of  the  costs  allowed  on  taxation  in  these  wiutooftt 
€ase&  snpposiiu^  that  there  are  seyeral  isBnes^  and  one  be  found  ^JlJ^^ome 
for  the  plaintiff  and  the  other  foond  for  the  defendant,  if  that  latiM^iimuMi 
found  for  tiae  plaintiff  be  the  eubikuUial  issue  in  the  causey  and  ^^2|£^ 
upon  which  he  will  be  entitled  to  recover  his  debt  or  damages,  ddtadant 
or  any  part  of  them,  he  shall  have  ihepostea  and  the  general 
costs  01  the  cause,  with  the  exception  ofthe  costs  of  such  parts 
of  the  pleadings,  brielB,  and  counsel's  fees  (#),  and  of  such  of 
the  witneflses  and  other  expenses  f^)  as  are  af^licable  only  to 
tiie  issue  or  issues  on  which  the  dmndant  has  succeeded,  whidi 
fleets  the  defendant  will  be  entitled  to  have  deducted  from  the 
plaintiff's  costs.  And  it  is  further  to  be  obserred,  as  to  the 
flosts  of  the  witnesses,  thai  where  a  plaintiff  succeeds  on  one  of 
•sveval  issues,  and  the  defiendant  succeeds  on  the  others,  but 
the  defendant's  witnesses  are  brought  to  prore  the  issue  found 
against  him,  as  well  as  the  issues  found  for  him,  the  plaintiff 
ml  be  entitled  to  the  costs  of  all  his  witnesses  upon  the  issues 
found  for  him,  and  the  defendant  to  none  of  his  (z).  And 
whsrs  the  defendant  pleaded  the  general  issue;  ana  also  tra- 
▼ened  a  part  of  the  oeelaration,  which  he  need  not  to  hare 
dMie,  as  it  was  oorered  by  the  general  issue;  and  the  junr 
fimnd  for  the  plaintiff  on  the  second  issue,  but  for  the  defond- 
ant  on  ^e  first,  and  the  Master  allowed  the  plaint^  the  costs 
of  aU  hiB  witnesses  to  {Mrove  the  second  issue,  but  refused  to 
allow  the  defendant  for  his  vritnesses  who  feuled  in  respect  of 
that  issue,  but  who  were  witnesses  also  upon  the  first  issue ; 
the  Court  held  that  the  Master  had  done  nghtly,  as  it  was  the 
defisndant's  own  foult,  in  raising  that  second  issue,  which  was 
In  substance  inyolved  in  the  first  (a).  And  as  a  general  rule 
h  may  be  taken  that  the  defendant  is  not  entitled  to  the  ex- 
pense of  his  own  witnesses  in  these  cases,  unless  their  evidence 
related  eteelueivefy  to  the  issues  found  for  him  (b).  The  con- 
verse of  the  same  rule  as  to  the  taxation  of  the  plaintiff's  costs, 
where  he  succeeds  in  these  cases,  would  be  applicable  to  the 
taxation  of  costs,  if  the  defendant  substantially  succeeds ;  in 
such  case,  he  would  be  entitled  to  the  general  costs  of  the 
cause  (c),  and  to  the  costs  of  the  witnesses  called  in  support  of 
the  issue  on  which  he  has  substantially  succeeded,  aitiiou^ 
^y  may  also  have  given  evidoice  on  the  other  issues  (d);  and 
from  those  would  be  deducted  the  costs  of  such  parts  of  the 
pleadings,  brie&,  counsel's  foes,  and  of  such  of  tne  witnesses 
and  other  expenses  as  are  applicable  only  to  the  issues  on 

(«)  Stmpton  V.  HurdUf  8  M.  &  W.  84;  5  S.  C:  Hart  ▼.  CuHmah,  Bird  ▼.  Hi^V*^ 

Dowl.304,  S.  C  MN,  Sptfieer  ▼.  Hamartm,    RtberU  ▼. 

(#)  AulMModT.  Back,  9  M.  *  W.  1:  PMmpg,  emu,  im 
Bv<T.  CMbwAiS  Dow1.466t  Spiietry.       (^)  OoiIc/t.  &»vy,lSLftw  J.  113,  Q. 
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(y)  Set  Xadm  t.  Aperstt,  3  DowL  AQT:  jonUf,  civciraliiig  Eadm  ▼•  Mmnti, 

aUkardt  v.  CMm,  1  DowL  533.    Aad  ne  DowL  887. 
JCMl*<  ▼.  Womm,  3  Bing.  N.  C  535;  5       (e)  AmU,  137& 

DowL  487*  S,  C:  Doe SmMh  t.  Wdibm^A       td)  &iM v.  IFborv, 3 Bing.  N.  C.534; 

N«v.ftM«381;SAd.ft  EL448:  lH.ft  5 DowL  487,  &  C<  Ii06trrf.  PMOifi*,  5 

W.  10.  S.  C:  IWdl^  ▼.  Bob,  I  Oak,  DowL  47aL    And  ice  Ragg  t.  frw»»  8 

140t  Sprev,  TAovp*,  6 DowL 788.  Taunt  l»s  Oom  v.  Juknmm,  9  B.  ft  C. 
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Pa«tt.  which  the  phuntiff  has  succeeded  (e).  It  may  he  added,  thaL 
in  general,  the  question  as  to  whether  particular  costs,  incurred 
in  relation  to  the  trial  of  the  cause,  are  referahle  to  one  issue 
or  another,  is  a  question  of  fiict  for  the  decision  of  the  Master 
alone,  and  the  Court  will  not  interfere  with  it  (/}• 

4.  On  a  Judgment  hy  DefauU  iu  to  pwi. 

ment^bvS*-       ^^  ^^^  already  considered  the  plaintiff's  right  to  costs  in 
Auit.  the  case  of  a  judgment  hy  default  to  the  whole  action,  airtt^ 

881.  Also,  his  right  to  them  in  the  case  of  a  judgment  hy 
default  hy  one  of  several  defendants,  ante,  1375.  If  there  be 
two  counts  in  distinct  causes  of  action,  and  the  defendant  lets 
judgment  go  by  defoult  as  to  one,  and  obtains  a  verdict  on  the 
other,  the  plaintiff  is  entitied  to  cos^  on  the  former,  and  the 
defendant  on  the  latter  {g).  Where  in  trespass  the  plaintiff 
pleaded  ^'  not  guilty  "  and  justifications  under  a  right  of  way, 
issue  was  joined  on  the  plea  of  ^'  not  guilty,"  the  nght  of  way 
was  traversed  and  issue  joined  thereon,  and  the  plaintiff  new 
assigned,  and  defendant  suffered  judgment  by  demult  thereon : 
a  v^dict  was  found  for  plaintiff  on  ue  issue  of  **  not  finDulty,** 
with  1#.  damages  on  the  new  assignment ;  and  a  verdict  wss 
found  for  defendant  on  one  of  the  justifications ;  it  was  hdd, 
that  the  plaintiff  was  entitied  to  the  general  costa  in  the 
cause  (A).  Had  defendant  withdrawn  his  plea  of  ^'  not  guilty** 
to  the  ti^spass  newlv  assigned,  then  the  defendant  womd  have 
obtained  the  general  costs  of  the  cause,  and  the  plsintiff  only 
the  costs  of  a  common  inquiry  (t).  Where,  in  case  by  a.rever> 
sioner,  the  defendant  pleaded  not  euilty  and  a  justification,  the 
plaintiff  new -assigned  excess,  and  the  defendant  thereupon 
withdrew  his  plea  of  not  guilty,  and  paid  lO^.  into  court  on 
the  new  asmgnment,  which  the  plaintiff  accepted  in  satisfiM- 
tion ;  the  Court  held  that  the  plaintiff  was  entitied  to  the 
costs  of  the  writ  and  of  the  new  assignment  only,  the  defend* 
ant  to  all  the  other  costs  prior  to  the  new  assignment  (j), 

6.  Double  and  TV-eble  Coets. 

In  whftt  Only  single  costs  were  allowed  by  the  statute  of  Gloucester, 

but  double  and  treble  costs  have  since  that  act,  in  many  caM» 
been  expressly  given  by  statute.  Also,  where  a  statute  ffives 
double  or  treble  dams^fes,  where  damages  were  recoveraUe  st 
common  law,  the  plamtiff  shall  also  have  double  or  treble 
costs,  the  costs  in  law  being  parcel  of  the  damage8(i(};  but  not 


(«)  Bmt  ▼.  CuOm^,  Spenetr  t.  Hammr-  Boum$,  1  B.ft  Cm.  278:  Mm  fin  t.  Fif* 

ton,  Hatlmoood  v.  Back,  «ii!pm.    And  tn  kutee,  1  East,  3S0. 

Wiiton  T.  Rivmr  Dun  Company,  7  Dowl.  (i)  Ot>M  ▼.  Jthnmn,  9  B.  &  CncOSt 

309i  Vbrtater  v.  Dolf,  1  DbwL  4U.    And  «• 

if)  Dm  enMh  ▼.  fFflMer,  4  Ner.  ft  M.  Ruddodc  ▼.  Smith,  1  Dowl.  467*  «^<M 

38It  8  A4. a  £1.  448;  1  H.  ft  W.  10,  8,C  plaintiffeDteradftiioL|inM.M  topvt. 

[g)  Dm^y,  HdM**,  ST.  R.654:  Anon,,  (/)  QrmOu  v.  Jom*.  1  M.  ft  W. 731: 

8T.  R.  467.    See  per  Goielw,  J.,  10  Bine.  Bum  ▼.  Batmmm,  10  Law  J.»  N.  S^  49* 

060.  Exch. 

(A)  Fleterff  ▼.  OWKiwwv.  5  BIng.  196|  8  {k)  8  Bee.  Abr.,  COsti»  C.)  BuU.  N.  P. 


M.  ft  P.  3fi0,  &  C    And  lee  Bnadbmit  ▼.   334.    See  Z^eeoon  ▼.  Uonit,  8  B.ft  AU. 
m»Q»,  8  B.  ft  Ad.  940:  Bmm  ▼.  Thamei   3BS. 
OmmUakmtn,  3  B.  ft  B.  117;  Lcmgdm  ▼. 
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wherd  damages  were  not  recoverable  at  common  law,  and  are  CMiip.uxi. 

eiven  by  statute  (/).    Where  a  statute  giyes  double  costs  to 

defendants,  in  case  the  plaintiff  fails,  the  defendants  who  obtain 
a  verdict,  are  entitled  to  their  double  or  treble  costs,  thoueh 
the  plaintiff  obtains  a  verdict  against  the  otJiers  (m).  But  the 
light  to  these  costs  is  materiall;^'  affected  bv  the  recent  stat.  of 
5  4r  6  Vid.  c.  97,  s.  6,  by  which  it  is  enacted,  '*  That  so  much  of  s  &  6  vsct  c. 
any  clause,  enactment,  or  provision,  in  any  act  or  acts,  com-  ^*  *•  ^ 
monly  called  public  local  and  personal,  or  local  and  personid, 
or  in  any  act  or  acts  of  a  local  or  nersonal  nature,  whereby  it  is 
enacted  or  provided  that  either  double  or  treble  costs,  or  any 
other  thui  the  usual  costs  between  party  and  party,  shall  or 
may  be  recovered,  shall  be  and  the  same  are  hereby  repealed: 
provided  always,  that  in  lieu  thereof  the  usual  costs  between 
party  and  party  shall  and  may  be  recovered,  and  no  more.'' 
And  section  2  enacts,  **'  That  so  much  of  any  clause,  enactment, 
or  provision  in  any  public  act  or  acts,  not  local  or  personal, 
whereby  it  is  enacted  or  provided  that  either  double  or  treble 
costs,  or  any  other  than  the  usual  costs  between  party  and 
party,  shall  or  may  be  recovered,  shall  be  and  the  same  are 
bereby  repealed:  provided  always,  that  instead  of  such  costs  the 
party  or  parties  heretofore  entitled  under  such  last-mentioned 
act  to  such  double,  treble,  or  other  costs,  shall  receive  such 
fdll  and  reasonable  indemnity  as  to  all  costs,  charges,  and  ex- 
penses incurred  in  and  about  any  action,  suiiL  or  other  lc«;al 
proceeding,  as  shall  be  taxed  by  the  proper  omcer  in  that  be- 
naif,  subject  to  be  reviewed  in  like  manner  and  W  the  same 
authority  as  any  other  taxafion  of  costs  by  such  officer." 

The  mode  of  estimating  the  amount  ofjotf^/^  costs  before  the  Hovott- 
above  statute  of  Victoria  was  thus:  first  to  allow  the  prevailing  "»•*«*• 
party  the  ungle  costs,  including  the  expenses  of  witnesses^  coun- 
sel's fees,  &c.,  and  then  allow  him  one  half  of  the  amount  of 
the  single  costs,  without  making  any  deduction  on  account  of 
oounsePs  fees,  &c.  (n).  Treble  costs  consisted  of  the  siugle 
costs,  half  of  the  single  costs,  and  half  of  that  half  (o).  Where 
there  are  several  issues,  some  found  for  the  plaintiff,  and  some 
for  the  defendant,  and  the  defendant  was  entitled  to  treble 
costs,  the  proper  mode  of  estimating  them  was,  first  to  ascer- 
tain the  defendant's  single  costs,  then  treble  them,  and  then 
deduct  the  plaintiff's  single  costs  from  the  amount  so  tre- 
bled (p\  Hut  it  was  only  the  ordinary  costs  of  the  cause  that 
were  tnus  doubled  or  trebled ;  and,  therefore,  where  the 

Slaintiff  changed  the  venue  to  JT.,  on  undertaking  to  pay  the 
efendant's  extra  costs  of  trying  at  X.,  and  the  oefenoant  ob- 
tained a  verdict,  and  was  entitled  by  statute  to  double  costs,  it 
Was  held  that  the  extra  costs  of  trying  at  X.,  should  not  be 
doubled  (q).  Where,  in  an  action  upon  a  statute  which  gave 
double  costs,  a  new  trial  was  granted,  and  nothing  being  said 
on  the  subject  of  costs,  the  party  who  succeeded  on  both  trials 

ih  Okdif  T.  Salter,  Nov.  137t  Btttttrtm  ^lo)  HuHoek,  484.  See  PhUHp»  t.  Baeon. 

V.  rwter,  I  B.  ft  B.  M7;  4  Moore,  S96,  1  Chit.  Rep.  137,  D-:  BmkSa  ▼.  Bewu,  6 

a.  Cf  Chattingtm   w,    Meatheringham,  D.  A  11.1}  4  B.  Ac  C.  1M,&C 

6  Dowl  313.  Ip)  Wilton  v.  River  Dim  Cbrnpof^,  5  M. 

(«)  HttM  V.  JMA,  8 Bing.  967;  9Moore,  ft  W.  89;  7  DowL  309,  &  C 

477*  8.  C  (a)  ThofiNM  ▼.  Sawidert,  3  Nev.  ft  M. 


^  In)  atanfUmdv^tMOkm,  A  B,^C.  9891    ^     And  lee  Kmnp  v,  JUehardmm,  9 
7D.ftR.484,&a  Moore,  238. 
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was  held  entitled  to  double  costs  of  both  (r).  Where  the  de- 
claration contained  several  counts,  and  the  defendants  obtainad 
a  eencTal  verdict,  it  was  held  that  they  were  not  entitled  to 
treble  costs  on  the  counts  which  complained  of  acts  prohibited 
bj  the  statute  which  entitled  them  to  treble  eosts  in  case  of 
success  (#^.  No  case  has  yet  been  decided  as  to  a  taxation  of 
costs,  unoer  the  above  statute  of  Victoria. 

Unless  the  statute  require  it,  no  suggestion  on  the  roll  ii^ 
in  general,  requisite  to  entitle  the  party  to  these  costs  (I).  Bvt 
where  he  could  not,  but  for  the  statute,  be  entitled  to  costs  at 
all,  as  in  the  case  of  a  verdict  for  the  plaintiff,  for  a  debt  Feoi>-' 
verable  in  a  court  of  requests,  and  the  Court  of  Requests  Act 
gives  the  defendant  costs,  or  the  like,  in  such  cases  a  suggestioB 
may  be  necessary  (u).  If  necessary,  leave  of  the  Court  or  a 
judge  should  be  oottdned^  to  enter  a  suggestion  on  the  roD* 
shewing  such  a  case  that  will  entitle  the  party  to  these  costs  {ff\ 
Where  a  rule  nm  was  obtained  to  enter  a  suggestion  fordoiUMB 
costs,  and  it  appeared  on  shewine  cause  that  the  double  costs 
had  been  previously  tendered,  the  rule  was  discharged  witt 
costs  (j?). 

Where  a  statute  requires  a  judge's  certificate  to  entitle  tlM 
party  to  double  or  t^ble  costs,  such  certificate  need  not,  m 
general,  be  ffiven  immediately  after  the  trial  of  the  cause  (f  )• 
Of  course,  the  Master  cannot  in  such  case  tax  the  douUe  or 
treble  costs  until  the  certificate  is  obtained.    It  has  been  d^ 
dded  by  the  Court  of  Common  Pleas,  confirming  the  previooi 
authorities^  that  a  magistrate  sued  for  an  act  done  in  nis  judH 
cial  character  must,  m  order  to  obtain  double  costs  under  7 
Jac.  Ij  e,  5^  obtain  tne  certificate  of  the  judge  before  wlumi  the 
cause  is  tned  (^z), 
W1m»«  a  statute  giving  double  or  treble  costs  b  lepeaM 
g^nc^^bie  during  the  pendency  of  a  suit,  the  right  to  reeeive  them  is 
pending  tuH,  tiiereSy  destroyed,  unless  expr^y  saved  (a). 

6.  TaxiUion  of  OMiSf  and  what  OosU  allowed  (h), 

Tixitioii  of       The  taxation  of  an  attorney's  bill  of  oosts  as  between  hisi 
^^'*^*  and  his  cli^at,  has  been  fully  considered  in  the  first  Yoluaie 

(pp.  91  to  101),  and  the  subject  of  taxation  of  costs,  in  parties- 
lar  instances,  has  been  ineidoitally  noticed  in  many  parts  c£ 
the  Work.  We  will  now  consider  the  praetioe  of  taxation,  m 
between  party  and  party  in  genersL 

By  wimn.  JE^  v^bssi  taafed.y-Bj  the  I  Vki.  e.  30,  $.  3,  the  Mastecs  of 
the  respective  courts  of  law  are  anthmsed  and  required  to  tsx 
iU  oosts  in  matters  of  a  civil  nature  in  any  of  the  courts^  or  m 
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for,  whcD 
gnmted.&c. 
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T.m0iMw,lC.aj.54.  (y»..w ^ 

T.  SUvtr  am  Comftmtf,  «►  And  tmmm^  UlS. 

pro.  (8)  Pm»vT.SiMi0,7I>o«L44O;5Blfe^ 

m  F^frmtm  ▼. Dawet,  11  M.  ft  W.  790t  N. C.  4flD.  5.  Cx  ante.  Ilia 

ID.ft  L.fiW,  S.C.  And  aw  JfUaity  ▼.  <o)  Wmm  ▼.  Bare^r<  SDawL  U7: 

(«)  Seejml.  laOS.  4Si.  See  itv. Mtmpm,rKtn,U  P.  JBIk 

Iv)  iUbertm  ▼.  Tmmtim,  7  M-  *  W.  8  Ad.  ft  El.  4M.  &  C. 

54U:  neO*  r.  Od^ 3  DowL TSOt  > C.»  M.,  (6)  At  lo  the  meeniM  of  the 

ft  R.  ISB,  S.  C.  "taxed  ooets,**  tee  Pik^  ▼.  ~ 

(«)  J%ibnM* ▼.  JOitt,  1  M.  ft  W. a05{  4  19M.ftW.a68. 
DowL  700.  &  C 
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the  Exchequer  Chambery  mdiscrimiimtHy,  althcfo^  the  ooete  c«a». 
may  not  have  arisen  in  reqpect  of  bunneee  done  in  ^  court 
to  which  each  Masters  may  belong ;  and  the  judges  are  au- 
thorised to  make  roles  on  the  subject. 

Ncitioe  ofTaxatiUm^AffidavU  oflnermue^  ^^-l—Bj  role  of  T.  Noti«  or 
T^l  fr.^r.  12,  it  is  ordered, 'Uhat,A^owftwa«M»o/<»rt^  «•»«»» 
OM  da^M  notice  shaUhegiiMn  to  the  apncmte  pmh^**  (t).    But 
this  role  only  applies  to  casee  in  whicn  a  notice  of  taxation  is 
neeessary  (<i):  and  such  notice  is  not  necessary  upon  a  coanoviL 
where  it  is  given  in  a  sum  certain  for  the  amount  of  debt  ana 
costs ;  for,  as  to  the  costs  of  the  action,  they  are  already  fixed 
at  a  certain  sum  (e),  and  as  to  the  costs  of  signinff  judgment, 
a  fixed  sum  b  always  marked  without  taxation  (/ )•    And  by 
the  B.  H.^  4JV.4,r.  VJ  y  ^  notice  of  taming  costs  shall  not  be 
necessary  in  an^  case  where  the  de&ndant  has  not  appeared  in 
^srson,  or  by  Ai#  attonug^  or  guardian,"    And  it  is  not  neces- 
Biiy  where  the  plaintiff  has  entered  an  appearance  for  the  d»- 
fimdant  (a).  Nor,  in  such  a  cascL  is  it  necMsary  to  deliver  a  copy 
of  the  bill  of  costs  or  affidavit  of  increase  in  the  Exchequer,  not- 
withstanding the  rule  of  that  Court  If.  7*.  1830,  j.  12(A).    But 
notice  of  taxation  is  necessary  where  the  defendant  has  done 
that  which  is  equivalent  to  appearing  (t ).  A  service  of  this  no- 
tice at  any  time  before  nine  o  dock  at  night  for  a  taxation  on 
the  next  day  would  suffice  {i).  If  the  opposite  party,  however, 
wishes  a  longer  notice,  he  may,  it  seems,  gain  it  by  obtaining 
from  the  Master  a  rule  to  he  present  at  the  taaationy  and  serving 
a  eopg  of  it  on  the  attorn^  of  the  preoaHing  par^  heforeihetime 
for  signing  judgment  has  espirea;  the  latter  must  then  give 
twenty-four  hom^  previous  notice  of  taxing  costs ;  and  if  the 
costs  are  taxed  without  such  notice,  the  taxation  #ould  be 
irregular,  and  the  attorney  liable  to  an  attachment;  but  if  this 
nle  to  be  present  is  not  served  until  the  time  for  signing  judg- 
ment has  expired,  he  is  not  obliged  to  give  more  than  the 
above  one  day's  notice,  which,  as  we  have  just  seen,  may  be 
nven  at  an^  time  before  nine  at  night  for  the  next  day  (/)• 
The  notice  m  term  time  may  be  to  tax  at  Westminster,  if  the 
Master  requires  it  (m).    This  notice,  or  the  first  appointment 
made  by  the  Maste^  ib  peremptory,  and  he  will  proceed  ex  parte 
thereon,  unless  sufficient  cause  is  shewn  for  the  postpone- 
ment (m).   Any  reasonable  costs  incurred  in  serving  the  notice 
will  be  allowed  (o).    As  regards  the  consequences  of  omitting 
to  give  this  notice  when  requisite,  it  seems  that  the  omission 
will  not  afford  a  ground  for  setting  aside  the  judgment  and 
cxecutioB ;  and  that  all  the  Court  or  a  judge  will  do,  will  be 
to  refer  it  to  the  Master  to  re-tax  the  costs ;  and  i^  upon  the 
taxation,  there  be  any  reduction  of  the  amount,  they  wul  make 


(e)  Sm  tht  Com,  Chit  Fonnt.  6191  (M  Burdi  ▼.PcynMr,  6  DowL  9B7;  3  H. 

W  Qrilfkhi  ▼.  lAmrmigB,  S  Dowl.  143L  &  W.  310,  S.  C 

W  It  would  bft  difbruit  if  tbey  were       10  Ue^  v.  Kmi,  5  Dowl.  lift. 
Mt   (Seener  nittMDn,J.,8  0ovL14^        (»)  JSimMnd*  v.  OMtw,  4  M.  ft  W.  S8. 

(/)  Gr^klur, liMrwitet, 9Dowl.ltt:       (/)  I  Sdkm,  004;  lidd,  969:  Bdrnmit 

OBCMerT.  Av.SMoaftSo.  2161  CIvto  T.  Ckwfa«,4M.&  W.6S. 

V.  Jmt$,  3  DowL  977-  (m)  Bktke  t.  Warren,  6  M.  ft  W.  ISL 

(r)  Boltm  ▼.  Mming,  5  DowL  769:        (n)  R.  H.,32  0.3;9  W.  4,r.99. 


gwtft  v.p«tel«r,  3  M.&W.  310;  6  DowL       (o)  IVherpY.  Ten^,  9  C.  A  J.  488. 
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PAmTT._  the  i>arty  whose  costs  are  taxed,  pay  the  costs  of  the  role;  or,  if 
'  ~  nothing  oe  taxed  ofiF,  they  will  not  allow  costs  on  dther  side  {j>). 

If  the  attorney  for  the  opposite  party  attend  the  taxation,  he 
thereby  waives  all  irregularity  as  to  notice  (^). 
Affldtvitof       '^^®  Blaster  will  tax  the  costs  upon  a  view  of  the  proceed- 
incwMt.        ings,  but  if  there  be  extra  expenses  incurred,  which  do  not 
appear  upon  the  fEice  of  the  proceedings;  such  as  witnesses' 
expenses,  fees  to  counsel,  attendances,  court  fees^  &c^  an  aj^ 
davU  mnut  he  made  of  tkeee  extra  costs,  otherwise  the  Master 
will  not  be  warranted  in  allowing  them  (r).    Stack  e^ffUUmi 
should  be  Mi  at  the  Mastef's  Offlee  one  dear  dojf  before  the  deq^ 
appointed  for  taxation  (s), 
iMfY_or        ^T^  the  Exchequer,  by  rale  M.  T.  1890  (^),  in  taxing  costs 
eopy  o^iiof  upon  rules,  orders,  ioymposieas,  and  inqubitions,  a  copy  of  the 
ftl^,     "*    bill  of  costs  and  <^fidanU  of  increase  shall  be  given  to  the  oppo- 
site attorney  one  day  previous  to  the  taxation;  and  in  the  cases 
of  posteas  and  inquisitions,  in  country  causes,  the  notice  ehaU 
be  given  two  days,  and  a  copy  and  affidavit  delivered  two  days 
previous  to  the  taxation.    This  rule  is  imperative,  and  must 
be  complied  with,  unless  the  opposite  party  waives  his  right 
under  it  by  attending  the  taxation  or  otherwise  (w).    It  does 
not,  however,  extend  to  cases  where  the  defendant  nas  not  i^ 
peared,  or  when  he  appears  himself  and  not  by  attorney  (x), 
or  to  ihe  taxation  of  costs  upon  a  demurrer.    Even  in  cases 
within  the  rule,  the  omission  to  comply  with  it  is  not  a  ground 
for  setting  aside  the  judgment,  but  merely  for  a  rule  or  order  to 
review  the  taxation  (y ),  and  for  payment  of  the  costs  of  the  ap* 
plication,  if  any  deductions  be  made;  if  not,  each  party  pays  mt 
own  costs  (z).    The  copy  of  the  affidavit  must  in  eveiy  respect 
be  correct;  and  a  copy,  with  the  words  ^  sworn,"  &C.,  inrtead 
of  copying  the  jurat  at  length,  would  be  bad  (a). 
Handing  of        By  the  directions  of  the  judges  to  taxing-officers,  made  in 
tOL  HilaiT  Vacation  1834,  it  is  required,  that,  at  the  head  of  e veiy 

bill  of  costs  taken  to  ^e  taxing-officer  to  be  taxed,  it  shall  be 
stated  whether  the  sum  recovered,  accepted,  or  agreed  to  be 
paid,  exceeds  the  sum  of  twenty  pounds  or  not,  in  the  follow- 
ing form:—  Debt  above  20/. 

Debt  20/.  or  under. 

ont  appoint-      ^^  ^'  ^'^  •^•>  2  W.  4,  s.  92,  **  one  appointment  only  shall  be 
mmt  only      deemed  necessary  forproceeding  in  the  taxation  of  costs,  or  of 
an  attorney's  biU."   Where  a  regular  judgment  of  nonpros "wm 
set  aside  upon  payment  of  costs,  and  the  defendant's  attoni^ 


refused  to  attend  a  peremptory  appointment  to  tax.  it  was 

r  might  tax  them  at  the  nominal  sum  of 


held  that  the  Master 


(p)  Uo^^,  Kmtt,  6  DowU  ItS:  BMm  ttoe  of  taaistion  upon 

T.  JfofM^,  ft  DowL  709.    See  WheUah  inqubitloDt  it  TinuaUT  mcbtel  br  tht 

T.  Eattem  CntnUm  RaiAMV  Cbmpmiw*  19  suMeqvent  rale  of  ftll  the  eootte  of  T.  T.» 

LawJ.,  N.8.,86Q!l9M.AW.9,5.  C  lW.4,r.  18.     (See  PMrry  ▼.  IWmt,  S  C 


(«)  WUkbu  V.  Pmrkim,  S  M.  ft  W.  Sift;    6t  J.  80:  Romlhdg*  ▼.  OOw.  Id.  1<S». 
ft  DowL  401,  8.  a  is)  Bwdk  ▼.  IMiMr,  3  M.  4t  W.  Sia 

(r)  See  the  foms,  Chit.Fonne»  SSOl  (y)  TMor  ▼.  Jfumv,  S  DowL  SO:  Wh^ 


U)  Chap.  Prac  1A&  dakr,_ 

(I)  1  C.  ft  J.  2791  1  Trr.  161.     See  19  M.  ft  W.  9;  IS  Law  J.,  N.  S.. 

Tbdd  V.  FelUnghaim,  9  Uw  J.,  N.  S.,  1S4,  Exch. ,  &  C 
£zch.  (8)  See  Lk^  ▼.  Kml,  ft  DowL  19S. 

(«)  WUMtu  ▼.  Perkisu,  9  M.  ft  W.  31ft:       (a)  WhtUalt  ▼.  Bmtttm  CmmHaa  A* 

A  DowL  461,  S.  C    Perhape  that  part  of  imv  Cbuvonar*  tmprm, 
this  nile  which  raqulree  a  two  days'  no- 


Taxation  of.-^  What  aHawed  on,  S^c.  1387 

3#.  4d.;  on  tender  of  which,  the  plaintiff  was  entitled  to  treat  cxAr.xxxt. 
the  judgment  as  set  aside,  and  to  proceed  to  trial  (ft).  ' 

WhaiQ>gt8  aUowedf  ^.T--Neither  the  statute  of  Gloucester,  what  com 
giving  costs  to  the  plaintiff,  nor  the  statutes  of  23  H,  8,  c.  15,  •i>ow^ 
and  4  Joe,  1,  c.  3,  mention  what  the  amount  of  the  costs  shall 
be;  and,  in  general,  the  amount  is  left  to  the  discretion  of  the 
0)urt,  which  is  generally  exercised  through  one  of  the  Mas- 
ters (c). 

In  taxing  costs  between  party  and  party,  the  Master  will  ingmnL 
allow  the  costs  of  all  r^ular  and  necessar^r  proceedings  in  the 
cause,  and  he  will  also  allow  all  such  incidentdi  costs  as  are 
or  are  directed  to  be  costs  in  the  cause  (d).  Of  course,  he 
will  not  allow  the  costs  of  unnecessary  proceedings  (e).  There- 
fore, in  an  action  where  there  were  several  issues  m  fact,  and 
a  demurrer  to  a  rejoinder,  the  defendant  had  leave  to  amend 
upon  payment  of  costs ;  and  upon  taxation  of  the  costs,  the 
demurrer  books  and  hriefs  were  charged  for  as  containing  all 
the  issues  in  fact,  as  well  as  the  issue  at  law ;  the  Master  how- 
ever disallowed  the  charges  as  far  as  related  to  the  issues  in 
fftct;  and  the  Court  held  that  he  had  done  rightly  (/).  The 
costs  of  all  interlocutory  proceedings,  not  otherwise  provided 
for,  are  generally  costs  in  the  cause  {g). 

An  attorney  is  entitled  to  his  costs  for  writing  a  letter  to  the  ucttn^ 
defendant,  demanding  the  deht  hefore  writ  issued  (h).  The 
usual  practice  is  to  aUow  for  one  letter  only :  even  where  the 
defendant  had  requested  that  time  should  he  given,  and  every 
accommodation  was  shewn  by  the  plaintiff's  attorney,  and  in 
the  correspondence, before  wnt  issued,  plaintiff's  attorney  had 
written  fifteen  letters,  and  had  received  fourteen  from  the  de- 
fendant, for  thirteen  of  which  he  had  paid  postage,  he  was 
held  entitled  to  the  costs  of  only  one  (t ).  The  plaintiff  is  en- 
titled to  the  allowance  of  a  sum,  sworn  to  have  been  pdd  by 
him  for  the  postage  of  forei^  letters  as  being  solely  applicable 
to  the  cause ;  but  he  is  entitled  to  the  expenses  of  the  produc- 
tion and  translation  of  such  letters  only  as  are  applicable  to 
such  parts  of  the  counts  as  relate  to  the  verdict  (k)» 

The  Master  has  been  held  to  be  justified  in  allowing  the  '^^ti. 
costs  of  two  writs  issued  in  one  acUon  against  the  defendant 
into  two  counties,  where  it  was  doubtful  in  which  county  he 
was  to  be  found  (/)» it  not  appearing  that  they  were  concurrent 
writs.  But  now,  although  several  writs  mav  be  issued  on  one 
pr€tcipey  it  is  probable  that  the  plahitiff  would  be  held  entitled 
to  the  costs  of  one  oidy  (m). 

The  costs  of  all  necessary  pleadings  wOl,  of  course,  be  al-  PioMUngs. 
lowed  to  the  party  who  succeeds  on  mem.  The  practice  where 

(b\  ChrUtie  v.  Thomp§on,  1  DowL  N.  C.  W.  17t  &  C    See  further  u  to  ooeU  of 

W.  rules  end  orden,  poat,  1388. 

(e)  See  Appendix,  es  to  the  emount  of  Ok)  Mimitm  ▼.  Smtmmtn,  1  Dowl.  385; 

ooeU  and  fees  regulated  by  rule  of  court.  1 B.  ft  Ad.  5Bd.S.  C. 

(d)  See  Gottgmhdm  v.  Lant,  4  Dowl.  {iSCapdl  v.  Staimt,  5  Dowl.  770;  2  M. 
4l^i  $pmeerr,Hamm1m,  A  Ad,  it  E,A13,  ft  W.  86a    Sm  Kirtm  ^,  BraOhwaUt,  I 

(e)  Jones  ▼.  RoberU,  8  Dowl.  374 :  Hetvn  IcL  310. 

▼.  Battv^,  3  Dowl.  213t  htwit  v.  WwO-       (*)  Lopes  t.  De  Tenet,  7  Moore,  ISO;  3 

rycA»  3  DowL  009:  ir<ml  r.  BsO,  S  DowL  B.  ftB.S9S,  S.C 

76.  (D  JforHs  ▼.  Hwitf.  1  Chit.  5U. 

if )  JofMs  ▼.  Roftsifs,  8  DowL  374.  im)  See  Angut  v.  Coppard,  6  DowL  137; 

(j^)Pi«Av.K^,8DowL818|  6M.aB  dM.ftW.ft7»&a 


OoiOf 

Paet  t.     there  are  seTeral  oounts,  or  seyeral  pleas,  has  bera  already  no* 

ticed  {antey  1380  to  1382).    Where  an  attorney  chaiged  for  a 

declaration  as  containing  more  folios  than  it  reallj  contained, 
and  the  Master  allowed  the  charge,  the  Court  ordered  the  tax- 
ation to  be  reriewed  (ii). 

Rnkt  or  The  party  who  snbstantiallj  (o)  saoeeeds  on  a  mle  or  judge's 

order,  which  forms  part  of  the  regolar  proceedings  in  the  oaxna, 
no  mention  of  costs  being  made,  will  be  entitled,  if  he  also  soe- 
ceeds  in  the  cause,  to  have  the  costs  of  the  role  or  order  allowed 
him  as  costs  in  the  cause  (j>).  Thus,  the  costs  (^  an  unsuccess- 
ful application  for  a  new  trial,  are  costs  in  the  cause  (q).  Bui 
the  successful  party  will  not  be  so  entitled  to  the  costs  oi  a 
rule  merely  collateral  to  the  action;  for  instaiuMi,  a  rmU  to 
discharge  defenduit  out  of  custody  on  the  ground  of  eoTtr- 
ture,  or  arrest  in  a  wrong  name  (r).  If  a  rule  or  osder  be  dia- 
chaiged,  or  made  absolute  exprrasly  *^  without  costs,"  the  ooali 
of  the  rule  or  order  cannot  afterwards  be  deemed  costs  in  tha 
cause;  or  if  discharged  or  made  absolute  ^  witi^  costs^**  althoo^ 
the  costs  in  that  case  are  costs  in  the  cause,  yet,  as  the  lanr 
^ves  a  separate  remedy  for  them  by  attachment,  that  remedy 
m  practice  b  alwavs  resorted  to,  instead  of  wuting  the  erad 
of  the  cause,  and  then  indudins^  those  costs  in  the  jvdgmeBi. 
If  a  rule  or  order  be  made  absolute,  or  dismissed  on  tiie  tenaa 
that  the  costs  of  it,  or  the  application,  are  to  be  ^  ooats  in  tha 
cause,''  the  costs  will  be  taxed  for  the  suooessfnl  party.  Whan 
a  rule  or  order  is  granted  on  payment  of  costs,  and  tiie  party, 
instead  of  paying  the  costs,  chooses  to  abandon  the  rvla  or 
order,  these  costs  are  not  costs  in  the  cause  (i\  If  an  attomej 
shew  cause  on  his  own  behalf  against  a  rule,  nia  client  not  np- 
pearinff,  the  costs  of  the  attorney  will  not  be  costs  in  tna 
cause  ft).  Where  the  defendant  obtains  a  rule  to  deliyer  v^ 
the  bill  on  which  the  action  is  brov^t.  or  the  like,  on  pay* 
ment  of  costs,  this  does  not  make  hun  liable  to  tiie  oosta  af 
previous  rules  which  have  been  decided  against  him,  but  with- 
out mention  of  costs  («). 

Where  an  amendment  is  allowed  during  the  course  of  a 
cause  on  parent  of  costs,  this  means  only  the  costs  substan- 
tially occasioned  by  tiie  amendment.  Therefore,  where  a 
plaintiflP,  after  plea  pleaded,  obtained  leave  to  amend  hb  da- 
claration  on  pavment  of  costs,  by  increasing  the  amount  of 
damages,  and  defendant  afterwards  paid  money  into  oouii^ 
whereby  one  of  his  pleas  became  unavailablcL  tiie  Comt 
held,  that  he  was  not  entiUed  to  the  costs  of  su<m  ptea,  soMe 
they  were  caused  by  his  own  act,  and  not  by  tM  am^id- 
ment  («?)• 

AttaehoMQt.  The  costs  of  an  attachment  include  all  costs  feirly  incidental 
to  the  suing  out  the  attachment,  and  amongst  them  they  have 
been  held  to  include  the  costs  of  an  inquiry,  directed  by  tha 
Court  for  the  benefit  of  the  defendant,  m  order  to  enable  hla 
to  obtain  his  discharge  (y). 

(n  Mon1tr,Hmmt,lCbiLHL  HiMr  t.  TVnmm,  1 Q.  B.  33IL 

{o\  A  party  who  partly  nooeeda  and       (r)  Mvmmmy  ▼•  ObmpML  9  DowL  7S. 
parUyfaikinarultiBthtcauetfoeBoot       («)  FW*  ▼.  An*.  8  Dom.  tIS;  6  M.  A 


lo.  M' Andrew  ▼.  Jdamt,  S  Dowt  HO.  W.  ITlSLaw  J.,  ik.S^M,  Rach^  S.  C 

(P)  See  Ooodoff  ▼.  Ra^,  4  DowL  U  1  H.       (t)  amtk^v,  Terr^,  2  DowL  fiS. 


A  W.  233,  «.  C;  Jfuwiniiy  t.  OamgAO,  9       (w)  HteMMiJk ▼.  fPW.  5 Km.  N. C  SH. 
DowL  796:  Pugh  ▼.  iter,*^*.  (^  OmiMw.  OKmt, 5  Btno.,  1«.  C^  1U. 

(9)  EBTt  ▼.  norp0,  e  DowL  768t  Da-       (y)7>to-  T.OnvbfA,  A  Bfaa^..  N.  d,  US. 


As  to  the  costs  of  the  trial: — ^where  a  London  agent  has  been  cbav.zzsi. 
K>pointed  to  attend  the  trial  of  a  causey  it  is  a  matter  within  corttof  trtaL 
the  discretion  of  the  Master,  and  with  which,  it  seems,  the  Attndnetof 
Court  will  not  interfere,  whether  the  costs  of  a  joomey  to  attoraey. 
London  hv  the  country  attorney,  to  attend  the  trial  or  a  re- 
ference 01  the  cause,  snail  be  alio  wed  (xr^.  The  usual  fee  for 
necesaaiy  (a)  attendance  at  the  trial  will  be  allowed,  though 
the  attorney  be  a  party  to  the  cause  (b\  And,  where  a  mem- 
b^  of  the  same  firm  as  the  attorney  wno  conducted  the  cause 
attended  as  a  witness,  the  Court  held  that  his  expenses  were 
properly  allowed  (c).  As  to  costs  of  several  attomles  where 
seyeral  defendants,  see  (uUey  1375.  Where  the  Master  having 
allowed  the  expenses  of  the  plaintiff's  attorney's  attendance  iS 
the  trial  as  a  witness  for  the  plaintiff,  to  support  an  issue  upon 
which  he  was  snooeesfoL  he  not  attending  as  attorney,  but  the 
cause  being  conducted  by  a  competent  clerk ;  the  Court  re- 
vised to  interfere  (d).  But  where,  in  an  action  brought  on  an 
agreement  to  pay  commiasion  on  the  amount  of  oerUin  goods 
sold,  the  dofendant  had  subpoenaed  his  own  attomejr,  who  was 
the  attesting  witness,  in  order  to  explain  the  meaning  of  the 
expression,  ^  all  chams  and  expenses,'*  which  was  used  in  it, 
and  on  taxing  the  derendant's  costs  incurred  by  the  plaintiff's 
Bot  proceeding  to  triaL  the  Master  refused  to  allow  the  ex- 
]>enses  of  brii^ing  up  Uie  witness,  on  the  ground  that  no  cer- 
tificate of  counsel  had  been  produced  to  hun  that  the  witness 
was  necessary;  the  Court  renised  to  order  a  review  of  the  tax- 
ation (e). 

With  regard  to  fees  to  counsel,  the  Master  exercises  a  dis-  ^  to  eooa- 
eretion,  re^^ilated,  to  a  certain  d^ofree,  bv  the  nature  and  mag- 
aitade  of  the  came.  Li  cases  ofoifficulty,  in  which  points  of 
law  may  arise,  it  is  fit  that  the  leading  counsel  should  have 
the  assistance  of  other  gentlemen,  to  suggest  what  may  be  ne- 
oesBary  in  Uie  course  of  discussion.  In  cases  of  that  descrip- 
tion, the  allowance  of  counsel  should  not  be  regulated  in  the 
sune  manner  as  in  an  ordinary  case,  where  no  difficulty  b 
hkdy  to  arise ;  accordingly,  a  plaintiff  has  been  allowed  for 
ftes  to  three  counsel  in  a  case  ox  difficulty  (/).  And  where,  in 
a  case  of  difficulty,  the  Master  allowed  for  one  counsel  only, 
the  Court  ordered  his  taxation  to  be  reviewed  (^).  And  the 
same  where,  in  taxing  defendant's  costs  on  a  new  trial,  in  an 
action  to  recover  1,000L,  where  strict  cross-examination  was 
asoeasavy,  the  Master  disulowed  the  costs  of  a  second  brief  and 
^Bee,  on  the  ground  that  it  did  not  appear  that  defendant  had 
any  witnesses  to  call  (A).  Where  there  have  been  two  trials, 
and  the  successful  party  is  entitled  to  the  costs  of  the  second 
trial  only,  the  Master  may  allow  for  fees  to  counsel  on  the  se- 
cond trial,  wHh  reference  to  the  amount  of  those  given  on  the 
fint(f).    Where  several  pleas  are  pleaded,  and  one  of  them, 

(t)  AmImt.  Ay,  t  DovL  181:  Jnktr   Ardktr  t.  Manh,  Id.  ftt. 


«^  Jtoak,  7  Dvivt  ML   8m,_hem9nK,       {•)  MmnkoM  t.  PmmmM,  4  Jar.  1017, 

Ezcn. 


T.  Bmm^BBkim,,  N.  C,  S46. 

<«  Ummrw,  WhaUev.^  DowL 80.  {/)  MonUr.Bmtt^lOiH.  BH, 

^)Jm-9Ur.Dmim,AD9mLni.  If)  OHmiaO  ▼.  OiwAiMm.  5  DowL  878. 

(*)  BMllirT.  BttoM,  iBUM.,  KX..  U&       (h)  Maddimm  ▼.  Boeon,  5  Blng.,  N.  C, 

M)  fiifflo-  ▼.  Bobmm,  SSoott,  »4t  S  840. 
Abb^  N.  a,  188;  7  Dovi.  U*     Andiea       (I)  PPBMmm  t.  JfoSM,  8  DowL  68^  Stt 
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ia  entitled  to  ths  coats  of  the  bsuee  found  lor  him,  inclDding  s 

Eortion  of  the  briefs  and  counsel's  fen  (i).  As  to  tbo  costs  of 
rief  and  fee  to  counsel  on  a  writ  of  triu  before  the  sheriff,  sm 
Fol.  1,  410. 

By  the  directions  riren  bj  the  jndges  to  tudng-offieeis  in 
Hilar;  Term,  1S34,  the  fees  to  be  Allowed  to  counsel's  clerin 
are  not  to  exceed  as  under,  viz. : —  ,,  ^ 

Upon  ■  fee  onder  tea  goioeu  .... 

Ted  gQiDcu  and  under  twenty  gaintat         , 

Tweotj  golneu  «nd  apwirdi  .        ■        .        .        . 

Senior  coaniel'i  clerks  on  consoltttion 

The  other  couimI'i  derki,  each      .... 

Attending  u  i  witness  &t  trisls  to  prors  docunents 

Where,  in  actions  on  a  colicy  of  insnrftnce  agi 
the  attorney  had  only  maae  out  a  fall  brief  in  (  ,    .._  _ 

short  statements  in  the  others,  bnt  the  Master  allowed  for  thtt 
full  briefs  in  all,  the  Court  made  a  rule  for  him  to  nriew  hip 
taxation  (j).  As  to  allowing  for  a  portion  of  tiie  brief  onl^, 
see  »tq>ra,  and  taite,  13S1. 
Id  The  expenses  of  evidence  and  of  witnesses  genentlly  form  ■ 
°-  very  serious  item  in  the  costs  of  the  cause,  and  the  ducretjolt 
of  the  Masters  as  to  these  costs  is  almost  unlimited.  If  the 
witness  live  within  the  bills  of  mortality,  and  he  tvqoired  to 
attend  at  Westminster  or  in  London,  a  shilliag  oulv  is  osual^ 
given  to  him  (t),  and  the  Master  will  allow  only  tnat  mm  OB 
the  taxation  of  costs.  But  if  he  live  at  a  KrcAter  distance,  or  if 
required  to  attend  at  the  assises,  then  the  Master  will  sUow 
his  reasonable  expenses  of  ^ing  and  returning  (not  exceeding 
at  the  rate  of  1«.  per  mile,  unless  nnder  special  eircnni- 
Btances)  (I);  and  also  during  his  necessary  stay  at  the  riaet 
of  trial,  csJcnlated  according  to  his  utoation  in  life,  and  the 
distance  of  i^  residence  from  the  place  of  trial  (ii),  provided 
they  have  been  actually  paid  by  him  (n).  And  the  Master  (who 
ia  in  general  the  sole  judge  of  what  witnesses,  what  expcmae% 
OT  for  what  loss  of  time  witnesses  should  be  allowed  (o)  ),  ia 
taxing  costs,  will  allow  these  expenses,  even  where  foroga 
witnesses  are  brought  bom  abroad,  and  return  to  their  eountty 
after  the  trial  (p),  or  even  although  the  witnem  were  also  rIk 
pcenaed  and  paid  by  the  other  party  (?),  and  although  not 
called  at  the  trial,  iflie  thinks  their  attendance  was  rsssonaUj 


J»  S^l»<«t  ■..  AHk,  B  H.  &  W.  1. 

MTs-VoLl.W.. 

B.  Jk  Ad.  flS«i  Ltpa  r.  In 
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supposed  to  be  necessary  («)•   Where  a  sesfimnr  man  remain-  cbav.  zzxi. 

ed  m  this  country  in  oraer  to  ^ye  eyidence,  the  Master  mav  be 

justified  in  allowing  for  his  maintenance  from  the  service  of  the 
subpcena  until  the  trial  (I):  and  this  although  the  party  for 
whom  such  costs  are  allowed  might  have  had  him  examined  on 
interrogatories  («);  unless  indeed  the  evidence  was  plainly  such 
that  it  might  be  equally  available  on  such  interrogatories  as 
on  his  examination  at  the  trial  (v).  Although  the  evidence  of 
particular  witnesses  be  not  in  strictness  admissible,  yet  if  there 
were  reasonable  ground  for  believing  it  to  be  admissible,  the 
Master  will  allow  the  expenses  of  them  {tc)^  even  though  they 
were  not  examined  at  the  trial  (x).  But  the  Master  will  not 
allow  the  expenses  of  witnesses  wnose  testimony  is  clearly  in- 
admissible ^),  or  whose  testimony  would  not  have  supported 
any  issue  in  the  cause  ^g).  And  wnere  there  is  a  plea  in  bar  to 
the  declaration  which  is  found  for  the  defendant,  he  will  not  be 
entitled  to  the  expenses  of  witnesses  subpoenaed  ror  reducing  the 
damages  (a).  So,  where  a  party  objected  to  the  evidence  of 
vdtnesBes,  on  the  ground  of  their  not  being  competent,  and  the^ 
were  accordingly  rejected,  it  was  holden  that  ne  was  not  enti- 
tled to  the  costs  of  witnesses  who  had  been  in  attendance  for  him 
to  rebut  such  evidence  (b).  Nor  will  the  Master  allow  for  any 
contingent  losses  the  witness  may  suflPer  by  obeying  the  sub- 
poena (c),  unless  the  witness  be  of  such  a  profession,  that,  from 
the  nature  of  his  avocations,  he  cannot  find  a  substitute;  in 
which  case  the  Master  will  allow  a  reasonable  compensation  for 
his  loss  of  time  (d).  Thus,  he  will  allow  payment  for  loss  of 
tune  to  physicians,  surgeons,  and  attomies  {e),  or  officers  of  the 
different  courts  (/);  but  not,  in  general,  to  any  other  profes- 
sioDsl  or  scientific  men  (^),  or  to  merchants  (A),  masters  of  ves- 
sels (t^,  brokers  (k)^  or  the  like.  As  to  the  allowance  for  the 
attendance  of  an  attorney  for  the  parties,  see  ante^  ld89«  The 
Master,  however,  may  allow  for  the  loss  of  time  of  a  foreign  wit- 
ness, if  in  a  situation  to  require  it,  and  this  in  addition  to  the  ex- 
penses of  his  conveyance  to  and  back  from  this  countiy,  and  his 
maintenance  here  according  to  his  station  in  life  (/);  and  this 

{•)  JforHion  v.  Harmtr,  A  Seott,  410:  Worrmttr,  9  Dowl.,  N.  S.,  18ft. 

Mttler  y.  Thompton,  4  Man.  &  O.  800:  (y)  JTMtrv.Birria,!  DowL.N.  S.,58S. 

f^Uock  y.  Fbrrmimr,  8  DowU,  N.  S.,  18S,  (t)  JofM*  ▼.  TMm,  4  Bing.,  N.  S.,  183. 

C  P.:  Stmt  y.  Plattl,  8  Soott,  307:  Adttm-  (a)  HodgMmm  ▼.  W^mtt»  13  Law  J.,  N. 

«M  T.  Noel,  a  Chit.  800:  BagnaH  ▼.  Vn-  S.,  73,  Q.  B. 

^MWMrf,  U  Price.  511.  (6)  Flefm-  ▼.  Btrryff.  11  Law  J.«  N.  S.* 

(t)  Berry  r.  Pratt,  8  D.  ft  R.  484;  1  R  130.  Q.  B. 

«  a  876,  5.  C/  hamtrgun  ▼.  lUmoi  Ax-  (c)  Mont  v.Adam,  5M.ft  SaL15&    And 

«*«■«•  AMumm»  OmpanMt  7  Bing.  78ft:  lae  WUtt$  v,  Poekham,  1  B.  ft  B.  ftlftt  4 


1  Dowl.  883,  S.  C    And  Me  JToMMly.  Lor-  Moore,  300.  5.  C 

([<«»,  8  Bing.  18St  1  M.  &  Soott,  3S7i  1  (d)  MS.,  M.  1814. 

povLSeS,  S. C/  TmpmrfM  v.  Sootf,  1 M.  it  («)  Per  Tb»dal,  C  J.,  Par*,  J.,   and 

Scott,  soil  8  Bing.  308,  S.  C.  /  Stmoart  v,  Caatim,  J.,  hmergan  ▼.  Roffol  KrthamgB 

Stetto.  ft  Scott,  N.  R.,  A17:  WhUU  v.  Bra-  Amwranet  Compmn^,  m^fttm,  n.  {t\\  and  ptr 

«i«',3DowL490l  Oir.,  Jfoorw  y.  Atem,  ft  M.  ft  Sel.  IAS. 

(H)  Aww  ▼.  Waimm,  1ft  Law  J.,  N.  S.,  (/)  PmOaU  ▼.  SUMy,  10  Ad.  dc  E.  163: 


C.  P.  BoMtard  ▼.  SMttft,  Id.  813. 

<•)  See  Id.  ig)  anmn  y.  OUot,  3  &  &  &  72;  8 

(w)  Rmihumlh  ▼.  WUmm,  1  a  ft  C.  Moore.  838,  S.  C. 

SS7:  Mut€khmmr,jiaeo€k,  ID.  Ac  R.19i.  (A)  Afaor  y.  ildim,  ft  M.  ft  SeL  lft& 


AiMliee4NA«ic«y.Th0ntfMi,8Blng.431:  (I)  PFMl« y.  Bnie^, 3  Dowl.  490. 

9"«Y  T.  rktgtnld,  9  Dowl.  304  {  8  fir)  Lopn  ▼.  Dt  Tutat,  3  R  ft  B.  808; 

Mao.  k  O.  349,  nam.  CmUngr,  Kvun».  7  Moore,  180,  5.  C. 

(^B^gnoS ▼.  Viidmrwood,\l  Prlce,ftll:  (/)  Lontrgan  y.  Ka^  Etchtrngo  Jtntr- 

H""""'  ^'  ''^'t  2  ^'t*  8^*  BfluoM  V.  anee  OMMMiiy,  ntpra,  n.  {t)i  Tremaint  ▼. 

Magiia'  7  Taunt  337:  WdA  ▼.  Tripf,  Barrttt, 6  TMOt .  88:  StMmmtl  yjjwuada, 

n  U«  i.,  N.  8.,  Ift4,  Q.  B.:  MUltr  ▼.  4  Id.0M. 
'^•^PWH  Id.  884,  C.  P.:   Paddoolr  ▼. 
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the  defendant's  costs,  if  any,  are  to  be  taxed  npon  the  usoal 
scale.  Provided  also,  that  in  cases  triable  before  the  sherifif 
or  judge  of  an  inferior  court,  where  the  judge  shall  refuse  to 
make  an  order  for  such  trial,  the  judse  smdl,  if  he  shall  think 
fit,  direct,  at  the  time  of  such  renisa^  on  what  scale  the  coato 
of  each  party  shall  be  taxed ;  and  in  de&ult  of  such  direction* 
the  costs  of  both  parties  shall  be  taxed  on  the  usual  scale." 
[Then  follows  a  scale  of  the  charges  to  be  allowed,  which  see 
pogty  Appendix.1  *'  The  foregoing  chai^ges  are  intended  4U  e»- 
amplest*  **  The  Masters  will  exercise  their  discretion  in  allowing 
for  attendances,  having  regard  to  the  expense  saved,  or  f^Yoar 
granted  to  the  party,  and  to  all  the  circumstances  of  the  case; 
bearing  in  mina,  that,  for  attendances,  the  alio wanoes  are  not  to 
be  more  than  h^  what  are  allowed  when  costs  are  taxed  upca 
the  usual  scale.  In  other  cases  not  hereby  provided  f<Mr,  the 
Masters  will  conform  to  the  rate  of  chaiges  hereinbefore  in- 
serted, or  as  near  thereto  as  circumstances  will  aUow." 

These  directions  extend  to  a  case  where  the  amount  recovered 
is  reduced  to  or  below  20/.,  by  a  set-oflPr^),  or  by  a  tender  (A); 
also,  by  its  express  wordfiL  to  the  case  of  a  i>avment  into  oonrt 
under  20/.,  and  accepted  by  plaintiff  in  satisfaction.  But  not 
to  a  case  where  the  plaintiff  recovers  by  verdict  a  sum  beyond 
another  sum  pud  into  court,  the  two  sums  together  amounting 
to  20/.  (f );  or  to  a  case  where  defendant  pays  money  on  account 
after  the  action  brought,  which,  together  vnth  the  sum  reco- 
vered by  the  judffmen^  exceeds  20/.  (Ik),  By  the  express  words  of 
the  directions,  they  extend  to  a  case  where  a  sum  not  exceed- 
ing 20/.,  without  costs,  is  agreed  to  be  paid  on  the  setUement 
of  the  action;  and  they  also  extend  to  a  case  where  proceedings 
are  stayed  upon  payment  of  a  less  sum  than 20/.  into  court  (0» 
unless  the  oraer  tor  the  stay  expressly  provide  for  a  taxation  oa 
the  higher  scale  (m).  In  a  case  before  the  promulffatiim  of  the 
above  directions  in  Easter  Term,  1844,  and  whiM  the  prior 
directions  of  Hilary  Vacation,  1886,  were  in  force,  where  an 
action  was  brought  against  the  sheriff  for  a  sum  under  201^ 
and  the  plaintiff  wished  to  have  it  tried  before  the  coroner  upon 
a  writ  of  trial,  but  the  defendant  refused ;  afterwardsu  and  amr 
notice  of  trial,  the  defendant  applied  to  withdraw  his  plea,  on 
payment  of  debt  and  costs :  it  was  holden  that  the  plaintiff 
was  entitled  to  costs  on  the  lower  scale  only  (n).  A  recovery 
of  a  judgment  under  20/.  entered  up  under  an  award  (o),  or  a 
Master's  allocatur  (p),  is  within  the  above  directions.  Where 
cross  actions,  and  all  matters  in  difference,  were  referred  to  an 
arbitrator  by  a  judge's  order,  which  directed  that  the  costs  of 
one  of  the  actions,  and  of  the  reference,  should  abide  the  ev^it, 
and  that  the  costs  of  the  other  should  be  in  the  discretion  of 
the  arbitrator ;  no  power  was  given  to  enter  up  judgOKuit,  or 


(f)  Sm  Pmktr  ▼.  Saarit,  6  DowL  S34: 
T.  LigMconibt,  5  Dowl.  365,  FiiMMn, 


Smmgey 


{h)  DUm  w,  Waaur,7  M.  &  W.  814. 

(f)  Mmaltn  ▼.  TksUtr,  9  H.  ft  W.  81. 

(*)  Fmv$lmr  v.  Boattt,  9  M.  dc  W.  SO. 

(A  Cbok  w,  Hwa^H,  ^  W.  ISl:  Mom 
▼.  PDCoofc,  9  DowL.  N.  S.,448i  19  Law  J., 
N.  S.,  974.  Q.  B.t  Ktppti  ▼.  aUtfMfi,  19 
Law  J.,  N.  8.,  393,  Q.  B.,  wtier*  tht 
Court  nfvmA  to  itMlnd  ao  otdarfnr  tax- 


ation  OD  ttw  loww  •cale^mivdy  on  Hh 
gTOUodthat  ihecauiewasaflcoaoto  to 
vied  before  a  Judge. 

(m)  nont  ▼•  J^CDdf,  mpnt^ 

in)  hmm  ▼.  Munar.  9  DowL,  N.  CL 
519;  19  Law  J^,  M5,  Bxch.,  &  C  And 
fee  EUammn  ▼.  PFUNaait,  13  Law  J.,  N.Sh 
919,  Q.  B. 

(o)  Matttn  ▼.  TUUHr,  9  H.  *  W.  tl: 
WaXkmry. SmUh, 3 M.  ft  W.  138. 

(^  PariwrT.  AMKUfSDovLSM. 
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to  giTe  anjr  certificate;  the  arbitrator  hayioff  awarded  17/.  df.  Cmaf.»x»i. 
to  the  piaintiflP  in  one  of  the  actions,  ana  that  each  party 
should  bear  his  own  coeta  of  the  other  action,  it  wat  held  that 
the  Master  ought  to  have  taxed  the  costs  on  the  replaced  scale, 
although  the  unsuccessful  party  had  resisted  efiectually  a 
summons  to  try  his  action  oefore  the  sheriff,  on  the  ground 
that  he  claimed  more  than  20/.  {q)  The  directions  do  not  ex- 
tend to  actions  for  unliquidated  dama^  (r),  or,  by  the  ex- 
press words  of  them,  to  actions  not  tnable  before  the  sheriff. 
The  scale  in  schedule  3  extends  to  country  as  well  as  town 
causes  («). 

It  is  not  necessary  for  the  judge  who  certifies  under  the  CertificAU  to 
proviso  in  the  above  directions,  to  enable  a  pUdntiff  to  obtain  SrtoMmtu' 
ftdl  costs,  to  hear  the  cause  throughout  (<);  the  cause  need  oohigber 
only  be  brought  on  for  trial  before  him.    There  is  no  spe-  *^^' 
cific  time  in  which  the  certificate  must  be  given  (ti).    If  the 
judge  before  whom  the  cause  was  tried  dies,  without  making 
his  certificate,  the  plaintiff  is  without  remedy  for  the  costs  on 
the  higher  s^e  (x).    Where  a  cause,  within  the  meaning  of 
the  di^ctions,  is  referred  to  arbitration,  care  should  be  taken 
to  give  the  arbitrator  power  of  certifyiug  that  it  was  a  proper 
one  to  be  tried  before  a  judge,  otherwise  no  certificate  can  be 
obtained  to  entitle  plaintiff  to  costs  on  the  higher  scale  (y). 

Remewing  the  Taxation,'] — The  Court  or  a  judge  will  not,  in  Reriewinff 
general,  before  the  taxation  of  costs,  make  an  order  as  to  the  ^^  <^*(*<"^ 
principle  on  which  they  are  to  be  taxed,  if  objection  be  taken 
to  that  course  (z);  but  they  will  sometimes,  after  the  taxation 
is  made  (a),  order  it  to  be  reviewed  by  the  Master,  upon  appli- 
cation by  the  party  dissatisfied  therewith,  where  it  has  been 
made  upon  a  wrong  principle.  Several  instances  of  this  have 
been  given  in  the  preceding  pages.  In  general,  however,  the 
Master  is  the  sole  judge  as  to  what  costs  shall  be  allowed  for 
the  getting  up  of  evidence,  and  for  the  expenses  of  witnesses 
and  matters  relating  to  them,  and  as  to  the  mode  of  taxing 
costs ;  and  the  discretion  used  by  him  in  taxation  will  not  be 
brought  into  review  before  the  Court,  as  a  matter  of  course; 
and  they  will  not  in  general  interfere,  unless  they  see  clearlv 
that  he  has  come  to  a  wrong  conclusion  (().  The  Court  will 
also  frequently  refuse  to  interfere  where  the  objection  to  the 
taxation  was  not  taken  before  the  Master  (c).  The  applica- 
tion to  review  the  taxation  must  be  supported  by  an  affidavit 
pointing  out  specifically  the  objections  to  it  (d).  Ivo  objections 
can  be  gone  into  on  the  application,  unless  they  are  specified 
in  the  affidavit  or  rule  (e).    The  affidavit  should  not  enter  into 


(«>  BBemm  ▼.  WWkmu,  13   Law  J.,  &  W.  109,  &  a,  nom.  WaUm  v.  8mUh, 

N.8.,21il,Q.B.  And  tfKfValkeryr.  Smith,  And  wee  Bltemtm  v.  JVmUmu.mtpm, 

in/^:  OHjmUht  ▼.  Thoma§,  Id  Law  J.,  N.  (t)  Htad  r.  BaUry,  8  Ad.  &  E.  00ft. 

S.,330,  Q.  B.  (d)  SeOman  v.  Bbom,  8  M.  ft  W.  M>t 

(r)  Ant«t  1303.  Omtver  v.  Har/irmve,  2  Dowl.  680. 

(«)  OWm  ▼.  WhtUkif,  13  Law  J..  N.  S.,  (b)  i>ee  Renrde  ▼.  MOU,  5  Bins.,  N.  C, 


IS,  Q.  B.  S40:  8  Law  J.,  N.  S.,  148,  C.  P.:  Doe  T. 

it)  MOm*  ▼.  Fnuer»  3  DowL  330:  Bur^  WMur,  4  Ner.  ft  M.  381. 

ehea T.  Oark,  9  Leg.  Otn.  33a  (c)  See  Pmnon* ▼.  BUeMe,  6  Scott,S09s 

(«)  ioar  ▼.  Yomng,  5  DowL  430:  flnir-  4  BIng.,  N.  S.,  306,  &  C 

tTv.  HeMt«».3Biog..N.S.,880:6DowL  Idi  DanM  v.  BMop.  M'CleL  61;  13 

;  a.  a    And  lee  onto.  13R2, 1364.  Price,  189,  &  C-   WOimiu  ▼.  Humt,  I 

{s)  aimthweU  r.  Bird.  7  Dowl.  357*  Chit.  Rep.  331. 

(If)  HmBm  v.  Smitk,  7  DowL  304;  5  M.  («)  AHvm  ▼.  Fumiml,  2  DowL  42. 


r. 
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Pabtv.  the  merits  of  the  case.  It  should  shew  that  the  Master  has 
made  his  dUoeatur{f\.  Affidarits  used  hefore  him  on  the 
taxation  camiot  he  reaa  on  shewine  cause  against  a  role  for  re- 
viewing it^  unless  they  are  referred  to  in  the  rule  ;  and  notice 
that  they  will  he  used  is  not  sufficient  {g).  The  costs  of  a 
rule  to  review  are  not  given  where  the  mistake  is  with  the 
Master  (A).  If  the  appbcation  he  to  review  the  taxation  on  a 
hill  of  exceptions,  or  other  proceeding  in  error,  it  should  be 
made  in  the  court  of  error  (t ). 

7.  7^  Bemedies/ar  Costs. 

R«medifli  for  The  remedy  for  costs  for  which  judgment  has  been  obtained 
is  by  execution  in  the  ordinal^  way,  or  else  hy  action  on  the 
judgment,  excepting,  indeed,  m  an  ejectment,  which  are  reco- 
verable in  the  mode  pointed  out  ante^  965.  In  some  cases, 
where  a  party  in  the  course  of  the  cause  undertakes,  in  writing, 
to  pay  costs,  the  Court  or  a  judge  mav  order  them  to  be 
paid  (k)y  and  then  there  would  oe  a  remedv  by  attachment,  or 
execution  on  the  order.  In  general,  the  C!ourt  have  no  power 
(except  in  ejectment,  and  as  to  which  see  atUe^  066,)  to  order  a 
person  who  Is  not  a  party  to  an  action  to  pay  the  costs  of  it, 
although  he  be  the  real  party  interested  in  the  event  of  it  (/). 

The  remedy  for  costs  payable  by  rule  of  court  is  by  attach- 
ment, as  to  which  see  /Mf<,  Pt,  8,  or  by  execution  under  the 
provisions  oil  Sc2  Vict.  c.  110,  «.  18,  as  to  which  see  pasty  1428. 
It  may  be  added,  that  if  one  of  several  defendants  obtain  an 
order  for  the  payment  of  cost&  the  payment  diould  be  made 
to  him  only  and  not  to  others  (n). 

As  to  setting  off  costs  against  costs,  see  V6L  1,  626. 

As  to  when  security  for  costs  may  be  compelled  to  he  given, 
see  anUy  1230. 

As  to  an  attorney's  remedy  for  costs  against  his  client^  see 
antey  Vol.  1, 102  to  110. 

(/)  Omoer  ▼.  Rargrmm,   SeBman  ▼.  (/)  Hamoati  v.  O^fkvtf  MA,  6  Dovl. 

Broum,  ntpra,  SPO;  4  M.  &  W.  UM,  8.  C:  lUekm^  T. 

ig)  CH/^  ▼.  Prrmer,  9  DowLSt  ^VwOnim,  9  Law  J.,  N.  S.,  i31.  Exch.: 

(h)  Ward  ▼.  BeU,  2  Dowl.  76:  Parmn*  Doe  v.  SmiA,  8  DowlSl?:  Jhawv.  Bmt, 

T.  Pfldk«r,  6  DowL  eOO.  9  Q.  B.334;  1  DowL,N.  S..S38.&C 

(<)  PVvMcitT.  Doed.  B(inMif,51C.&  W.  (m)  Showier    ▼.   Simkm,  10  Law  3„ 

172.  N.  s.,  S90.  Q.  a 

(k)  See  Tardrew  ▼.  Brook.  5  B.  dc  Ad.  (fi)  Abtrtm^  ▼.  Brtsn,  5  Blur.,  N.  C 
mo.  JUIesw.Bmn,9B.^Ad.779,  276.  ^ 
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CHAPTER  XXXII. 


ENTRY  OF  SUOOBSnONS  UPON  THE  ROLL. 


Whbreyer,  by  the  proyision  of  an  act  of  Parliament,  or  Chaf.  xxxn. 
otherwise,  the  judgment  upon  the  record  is  to  be  such  as  whenDecc*- 
would  not  be  ordinarily  warranted  by  the  previous  proceedings  Mvy  in  gene- 
OD  the  record,  the  proper  course  is,  in  some  cases,  to  issue  a  '*'* 
gcire  facias^  and,  in  others,  to  enter  a  suggestion  on  the  roll ; 
80  that  the  party  to  be  affected  by  it  may,  in  the  former  pro- 
ceeding, appear  and  plead  to  it,  and  in  tne  latter  proceeding, 
demur,  if  ne  thinks  the  facts  suggested  are  insufficient  in  point 
of  law,  or  in  some  cases  plead  if  ne  means  to  deny  them,  as  pre- 
sently noticed,  1404  (a).  The  uniform  course,  if  new  parties 
are  introduced,  is  by  scire  fac%a$ :  suggestion  is  applicable  only 
to  collateral  facts  affectinff  the  same  parties,  as  tor  example, 
change  of  name,  chang^e  of  a  nominal  plaintiff  or  defendant  as 
in  the  case  of  a  public  officer  of  a  jomt  stock  banking  com- 
pany (6),  allowance  or  disallowance  of  costs  under  acts  of  Par- 
Dament,  and  similar  matters  (c).  We  shall  proceed  to  notice 
in  this  Chapter  the  proceeding  by  suggestion  in  the  case  of  death 
of  the  parties,  and  as  to  costs.  As  to  suggestions  in  the  award- 
ing of  the  venire f  see  Vol,  1,  284.  As  to  sugj^ions  in  debt  on 
bond,  see  ante^  901 ,  904.  As  to  a  suggestion  m  the  nature  of  an 
avowry  after  judgment  on  demurrer  or  nan  pros  in  replevin,  see 
antey  998^  1000.  As  to  a  susgestion  of  an  election  ot  a  creditor 
to  prove  in  the  case  of  a  banimiptcy,  see  anie,  1106.  As  to  the 
proceeding  by  scire  faci€ts  in  general,  see  antej  1009. 

Cf  ike  Death  of  Pariies.'y-'By  the  8  &  9  JF.  3,  e.  11,  s.  7,  otumdmih 
where  there  are  two  or  more  plaintiffii  or  defendants,  and  one  of  pwtiet. 
or  more  of  them  die.  if  the  cause  of  action  survive  to  or  against  SSSjjSt^ 
the  survivors  (d),  the  action  shall  not  be  thereby  abated ;  but  ^*"^»™™'' 
such  death  bem^  suggested  upon  the  record,  the  action  shall 
proceed  at  the  suit  ofor  against  the  survivors.    The  death,  in 
this  case,  if  it  occur  before  issue  joined,  is  suggested  at  the 
€M>mmencement  of  the  next  pleading,  and  of  course  appears  upon 
the  hce  of  the  issue  when  made  up.  But  if  it  happen  after  issue 
joined,  it  should  be  suggested  upon  the  Nisi  Prtus  record  («).     • 
£ven  after  motion  to  set  aside  proceedings  for  irregularity,  be-  Amendment 
eause  one  of  two  plaintifis  died  before  interlocutory  Judgment^  **  ^ 
and  the  suit  proceeded  to  execution  in  the  names  of  both,  the 

(•)  See  BmrUm  ▼.   VmUkani,  IB.*  (e)  See  per  Vmrht.  B.,  to  Botrnqtut  y, 

Adol.  7Mt  MdbtHm  ▼.  TUtmtm,  1  U,  St  Bmmtftrd,  11  A.  dc  B.  fiSB. 

W.  640|  9  Oowk  834,  S.  C\  Bomnfutt  ▼.  <tf)  See  ChtedU  ▼.  Pmc«m  6  B.  &  Ciee. 

Bmi^M^*  11  Ad.  At  E.  588.  As  toiUbeUif  253.  where,  in  an  action  by  husband  and 

to  PfDoeed  by  «b<.>Ii.  against  a  wife  fbr  money  lent  before  marriafe,  the 


member  of  a  banking  copartnenhlp  upon  death  of  the  wife  was  held  to  abate  the 

a  judgment  obtainra  against  the  pubUe  action. 

nglitered  oOlcer  of  It,  before  Issuing  ex-  («}  Rbs  t.  CMsn,  1  Starlc.  511.    Ac- 

acution  aoiinat  him.  see  «•<«,  1041.  cordbig  to  Farr  v.   Doon,  1  Burr.  388, 


(6)  WiSb  ▼.  Taylor,  13  Law  J.,  N.  S.,  it  seems  sufllolent  to  sugRast  ii  on  the 

84,  Q.  B.t  1  Dowl.  *  L.  076,  8.  C,  where  Issue  roil,  but  now  there  to  no  soch  roll, 

aruiewas  granted  toallow  the  toggastioii  See  Hst^gas  ▼.  D<%»  7  DowL  444{  and  sea 

tobecntersd.  VoLl,988. 
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Part  v.     less  specially  named  therein  {f)\  but  tb«r  penonil  Tepresen- 
tatives  are  (g).  Barristers  are  (a).   So  are  aseigiMeB  of  %  bsiik- 
rapt  ft). 
How  court  of      W  here  the  statute  prescribes  a  particular  mode  of  proeeediB^ 
•SSSrtbe    ^  «^ble  the  defendant  to  avail  himself  of  it,  be  mustfoQow 
taken  advan-  that  mode,  and  the  Court  will  not  permit  him  to  follow  ibj 
oge  o^         other  {k).    If  the  statute  contains  a  ;>roAtMtofy«2aafM,dedsiiBg 
By  pka.        that  no  action  shall  be  brought  elsewhere  for  the  causes  cf  «• 
tion  recoverable  by  it,  the  proper  mode  of  objection  to  tlie  adkt 
is  by  plea  and  not  by  suggestion ;  and  this,  altboasbtbe  ststoli 
is  suent  as  to  the  remedy,  and  gives  no  form  of  (i^C^*  ^ 
where  the  act  provides  that  in  cases  within  the  jarisdicte^ 
the  court,  where,  upon  the  trial,  the  debt,  &c.  shall  be  fouJ 
not  to  amount  to  AQs.^  no  judgment  should  be  entend  on  fk 
verdict,  and  if  it  is  entered  shaU  be  void,  and  the  defioidaiit  M 
have  costs ;  the  defendant  cannot  take  advantage  of  the  aetbjr 
suggestion,  but  is  bound  to  plead  it  in  bar  (m).    A  pks  of  w 
court  of  requests  act  will  be  bad  non  obttatUe  veredkiay  if  the  ^ 
By  nonsuit    tute  be  repealed  in  the  course  of  the  suit  (a).  In  some  camtk 
plaintiff  may  be  nonsuited  at  the  trial  where  the  debt  oii|ktti 
have  been  sued  for  in  the  court  of  requests,  though  the  defatiHt 
has  not  pleaded  it  as  a  defence.    Thus,  where  an  set  eoirtc^ 
**  that  if  it  should  appear  to  the  judge  before  any  actios  wa^ 
be  tried,  that  the  court  baron  had  jurisdiction,  then  unkaitlie 
judge  should  certify,  &c.,  the  plaintiflP  should  not  recoTer,  kt 
be  nonsuited."  it  was  held  that  the  statute  need  not  be  fMeJ, 
and  that  the  judge,  upon  proof  of  the  &cts,  was  bound  to  wa* 
By  tuggei-      suit  (py  On  the  other  hand,  where  the  statute  contains  no  sod 
^on,  prohibUory  clause,  it  cannot  be  pleaded ;  the  mode  of  taking  vi- 

vantage  of  it  in  that  case  is,  by  the  defendant  moving,  i^ 
affidavit,  as  presently  mentioned,  for  leave  to  enter  a  sugicfltioB 
By  either.  |     upon  the  record  Qt?).    Sometimes  the  statute  gives  the  drfod- 
ant  either  of  the  above  modes  of  taking  advantage  of  it,  bjpk* 
or  by  suggestion,  and  in  that  case  he  may  have  recourse  to  9^ 
proncSinL    ®^®  ^^  ^"®°^  ^  9id&ai%  best  to  him  {q).     Where  the  itatato 
upon  payT     merely  disentiUes  the  plaintiff  to  costs  in  general  terms,  witk- 
mentofdebt.  q^^  directing  any  paiticular  mode  of  proceeding  by  ulet « 
suggestion,  he  may  move  the  Court  or  a  judge  to  stay  the  pi^ 
ceedings,  upon  payment  of  the  debt,  without  costs  (r)  sfie? 
verdict,  or  after  the  execution  of  a  writ  of  inquiiy  upon  jt^ 
ment  by  default,  (where  that  is  within  the  act),  bat  aoi 

(/)  Vol  1, 00.  plea,  Bmmm^  t.  HM|M, 9  A. ^J-*! 

ig)  BUhop  ▼.  Mwnh,  8  Scott.  1S8.  (m)  Jadnum  ▼.  CMUr,  S  M.a  W.  w; 

(%)  WBUmhaU  T.  WiAMd,  10  Bing.  7  DowL  806,  S:  C 

385 ;  3  Moo.  &  Sc  805;  2  DowL  759.  sTc,  (n)  Warm  v.  Btrm^rd,  6  Dt*^  ^' 

(0  Kea9 T.  Bikg,  I  B. dc  P.  11 :  Ward  ▼.  <o)  Himard  t.  ITtMer.  7 ScoO.  K.K^ 

AbnhamM,  1  a  IT  Aid.  387.  903;  6M.&O.S63.5.C           _.^ 

(Xr)  Ti^Jorv.fil8<r.3T.  R.4fi8;l£ast.  (|»)  fl«nMir  v.  TWftft*. «  R  BL  W^ 

358.  S.  C    And  mb  Artake  ▼.  UI«m,  1  M.  potrUik  ▼.  PkkaHMr.  SWik.  68:  m^ 


Tu66«.  9  H.  Bl.  3S0i  Jtkmim  ▼.  Colhmr,  A  W.  510.                                 .    «  c 

5  M.  &  W.  147:  Tidd.  9th  ed.  980.    It  («)  Omt  t.  Jmm,  15  La»  J.,  V-  S- 

•eem*  tliat  tbt  plea  need  not  be  to  the  S09>  C  P.                               ^^^  ^^^ 

iwriadktkm  oK  the  Court :   lee  W«$t  ▼.  (r)  D^ttattr  ▼.  Da^,  t  Eaf  t,  fli:  t>^ 

Twmer,  per  Dmimm.  C.  J..  1  Nev.  ft  P.  fartk  ▼.  Uupeodt,  1  M.  *  ^^\£\ 

617.    See  the  principle  in  Moon  ▼.  Doni,  wet  Bamm  ▼.  PMor.  3  E  *  Aid.  B«  < 

1  M.  dc  Rob.  469:    D^frim  ▼.  Smett,  4  ChiC  Re|».63S,n.:  BviMMMVV.OW' 

Dowl.  6B0i   See  as  to  the  fonn  of  the  5  Scott,  N.  R.,  488. 


For  Coiti  under  Courts  of  Requests  Act.  1399 

&c.y  but  did  not  point  ont  any  particular  mode  for  recovering  cbaf.  xxxir. 
them,  and  it  did  not  appear  on  the  face  of  the  record  that  he 
was  entitled  to  the  benefit  of  the  Bct(p)^  the  coarse  to  be 
adopted  bv  him  for  the  purpose  of  recovering  them,  was  to 
apply  to  the  Court  upon  an  affidavit  of  the  fieu^.  for  leave  to 
enter  a  suggestion  on  the  roll  (q) ;  but  that,  if  the  act  giving 
the  double  or  treble  costs  pointed  out  a  particular  mode  in 
which  they  should  be  recovered,  then  no  suggestion  was  ne- 
cessary (r).  But  it  now  appears  to  be  settled,  that,  unless  the 
statute  giving  the  double  or  treble  costs  requires  it,  or  unless 
but  for  the  sUitute  the  defendant  would  not  be  entitled  to  costs 
at  all,  it  is  unnecessary,  to  entitle  a  defendant  to  such  costs,  that 
a  suggestion  should  l>e  entered  {s\  See  antCy  1963,  as  to  the  pro- 
visions giving  double  and  treble  costs  being  abolished,  and 
other  costs  being  nven  in  lieu  thereof. 

If  an  action  be  brought  in  one  of  the  courts  at  Westminster  Under  court 
for  a  cause  of  action  which  might  have  been  sued  for  in  the  Jj^<»*=*«»«« 
court  of  requests  or  court  of  conscience  of  any  city,  borough,  or 
town,  there  is  usually  a  clause  in  the  statute  creating  the  luris- 
diction  of  the  inferior  court,  by  which  it  is  provided,  that  if 
the  plaintiflP  in  the  superior  court  recover  any  sum  within  the 
limits  of  the  cognizance  of  the  inferior  court,  he  shall  not  be 
entitled  to  costs ;  or,  if  the  defendant  have  a  verdict,  he  shall 
be  entitled  to  double  costs  (^).  We  shall  not  attempt,  in  a 
work  of  this  description,  to  enumerate  the  provisions  of  this 
nature  in  all  the  statutes  which  establish  courts  of  conscience ; 
all  that  is  here  intended  is,  to  state  some  general  principles 
which  the  courts  seem  to  have  established  upon  the  subject, 
and  which  are  applicable  to  all  these  courts  of  conscience,  un- 
less expressly  controlled  by  the  words  of  the  statute  creating 
their  jurisdiction,  or  by  necessary  implication.  All  these 
statutes  have  one  common  object,  and  should  all,  aahias  pos- 
sible, receive  a  uniform  construction  (ti). 

The  courts  of  conscience  are,  in  general,  restrained  to  debts  To  what 
or  other  demands  certain,  capable  of  being  ascertained  by  mere  STtaMne- 
computation  («).    Consequently,  in  all  other  cases ;  as,  for  in-  rai  extend. 
stance,  in  an  action  on  the  case  for  negligence  in  driving  a 
carriage  (j^),  or  in  a  special  action  of  assumpsit  for  the  breach 
of  an  agreement  (xr),  or  in  other  actions  for  unliquidated  da- 
mages, though  the  plaintiff  recover  less  than  the  sum  fixed  by 
the  statute  (a),  the  defendant  cannot  plead  the  statute,  nor 
will  the  Court  allow  him  to  enter  a  suggestion  upon  the  record, 

(p}  Doug.  30S,n.t  andMeaninonymous       (t)  See  the  fomof  of  luggeitioni,  frc* 
,  Lofll,  373.  ChiL  Forms,  028—631. 


(«)  1    Str.   49,  60:    Barton  v.  MUm,  lu)  SAodAilrv.  B0iiMr«,7  D.fr  R.833. 

Hardw.  125;  Ca.  Pr.  C.  B.  16:  Say.  Rep.  (x)  Jomu  ▼.  QnenHur,  6  T.  R.  629:  ¥»• 

tl4:  3  Wito.  442:  Oolffiw  v.  Plon^y,  9  East,  nM  v.  Onmitt,  1  M.  &  SeL  993.    See  Foci 

983:  Harper  v.  Osrr,  7  T.  R.  448;  1  Doug.  ▼.  Coare, 8 B.  dc  P. 688:  Parkerr.  Faugfum, 

S07t  8.  C:  DmwiM  v.  Mertint,  2  Str.  974:  Id.  29:  SofMfty  ▼.  MiSer,  6  East,  194:  R«c 

AtMn$  V.  BoufiMtf,  3  East,  92:  Bate  v.  v.  CummUtionere  <if  London  Com*  qf  A»> 

Bodgette,  1  Bing.  182:   WeUe  r.  Oiy,  3  e«stte,  7  East,  292:  HoMan  ▼.  Hmoman, 

DowL  -mx  2C.,  M.,  &  R.  185,  &  CI    And  13  East,  161:  JT'CbMom  v.  dorr,  1  a  & 

e  Penn^  v.  SCodr,  ^  ScoU,  484.  P.  223;  1  Doug.  246. 

(r)  2  Vent.  46:   Horpn*  ▼.  Garr,  iiM  ««•  (y)  Locoson  ▼.  Ifi^grHttev,  1  Taunt.  306. 

w.    But  see  Doug.  308,  n.  See  Melton  ▼.  Gamieitf,  9  N.  R.  84:  Vm 

(s)  Maberieif  v.  TU(«rfoft,  7  M.  4c  W.  ▼.  0»are,  2  B.  &  P.  688. 

A40;  9  Dowl.  234.  &  C :  Fbrman  v.  Osuw,  (a)  Jona*  v.  Greenhig,  6  T.  R.  689.  See 

1  DowL  ft  L.  290;  11  M.  ft  W.  730,  where  Jibmin  ▼.  OeweO,  1  M.  ft  Sel.  393. 

verdlet  was  found  for  defendant,  the  (a)  Wright  r.  SkHmer,  9  C,  M.,  ft  R. 

plaintiff  not  proving  notice  of  aetloo.  746:  RoberUr.  Htirn^,  3  M.  ft  W.  ISO: 


And  f  FkUaifr,  Beaton,  I  TauDL  219.       CWHiw  ▼.  Gnwm,  4  Scott,  N.  R.,  674. 

cc3 
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Part  ▼.  however  trifling  the  dama^  may  he  (5).  Some  of  the  statutes 
prohibit  claims  for  rent  bemg  sned  for  in  the  courts  of  reqaests, 
and  such  prohibition  even  extends  to  a  suit  for  use  and  occu- 
pation of  furnished  lodgings  {c\  and  even  to  a  suit  against  a  re* 
ceirer  who  had  receive  rent  {d).  Some  of  these  statutes  re- 
quirey  in  order  to  enable  a  party  to  sue  in  courts  of  requests,  that 
the  cause  of  action  ^e)  shall  arise,  and  the  defendant  or  plaintiff, 
or  both,  reside  withm  the  jurisdiction  (/) ;  but  this  depends  en- 
tirely upon  the  wording  of  the  statute  in  each  particular  case, 
and  sometimes  it  may  be  otherwise  {g).  It  would  seem,  that 
where  the  act  of  Parliament  makes  no  express  prorision  as  to  the 
residence  of  the  parties,  as  a  general  rule  the  plaintiff  need  not, 
but  the  defendant  must,  be  resident  within  the  jurisdiction  (A). 
It  is  in  general  the  amount  of  debt  or  damsfipes  found  by  the 
jury,  and  not  as  laid  in  the  declaration,  which  is  to  determine 
whether  it  might  have  been  sued  for  in  the  inferior  court  or 
not  (f).  Where,  in  debt,  the  debt  and  damages  found  by  the 
jury  exceeded  the  amount  which  could  be  recovered  in  the  in- 
terior court,  it  was  held  that  the  case  was  not  within  the  act  {Jt), 
Where  an  action  was  brought  for  5/.  12f.,  and  the  defendant 
paid  into  court  the  sum  of  4/.  18«.  Oii.,  which  the  plaintiff  took 
out  in  full  satisfaction  of  his  demand,  and  entered  a  nolle  prO' 
sequi  as  to  the  residue ;  it  was  held,  that  the  acceptance  by  the 
plaintiff  of  the  smaller  sum  was  not  of  itself  sufficient  evidence 
that  no  more  was  due,  so  as  to  entitle  the  defendant  to  enter  a 
suggestion  under  a  court  of  requests  act,  giving  jurisdiction 
over  debts  to  the  amount  of  61,  (I)  The  fiict  of  the  cause  being 
tried  on  a  writ  of  trial  does  not  affect  the  question  (m).    The 

(6)  See  Dmc  ▼.  Fletcher,  1  B.  &  C.  88a  Emfy,  11  M.  &  W.  610;  2  DowL,  N.  S.. 

(c)  Kidd  ▼.  Masm,  3  Dowl.  96:  Wootte^  1045,  5.  C)  It  seens  that  tiie  affiifairitia 
▼.  Ctoutman,  Doug.  832,  234.  See  Anon,  support  of  the  appUcation  for  a  mnea- 
▼.  DaOtmore,  3  D.  dc  R.  51.  tion  need  not  state  that  the  cause  ofae- 

(d)  Drew  ▼.  Fletehert  1  B.  Ac  Cret.  863.  tion  arose  wlthhi  the  jurisdictloB,  It  tests 


(0)  As  to  what  is  the  cause  of  action,  see  with  the  plaintUT  to  shew  this.    iBUhe^ 

the  Judgment  of  TIndal.C,  J.,  in  Thorn  ▼.  Marah,  8  Soott,  128:  Thorn  v.  Outmot^, 

T.  Chimtoek,  1  Scott,  N.  R.,  140.    If  it  be  1  Sc.,  N.  R.,  138).    As  to  what  Is 

requisite  that  tike  cause  of  aaion  should  a  Uvdihood,  Ac.,  wttMn  the  mea 

have  arisen  within  the  Jurisdiction,  everr  the  now  repealed  London  Court  of  < 

partoTit  must  have  arisen  there:  Id.138.  science  Act  (39  &  40  O.  ^  c  104),  see 

(/)  WeUhv.  Trwte,  2  H.  Bl.  89:  TVM  DotMe ▼.  Ottibe,  1  Dowl.  063:  1  C.  A  M. 

▼.  Woodward.  6  T.   R.    175:   Smith  v.  246,  8.  C,  and  cases  there  dted:  Rieer, 

OKeB^p  1  B.  &  P.  76:  DUkunoro  v.  Capon,  Legh,  2  Id.  lOS. 

1  Bmg.  388;  8  Moore,  429,  &  C.t  Baiter  ▼.  Th)  See  PrUdiari t.  Jf'OO,  2  M.ft  W. 

CMitw»  5  DowL  307;  2  M.  ft  W.  28,  8.  C. ;  380. 

RMnmm  v.  SHmn,  7  Soott,  N.  R.,  513;  (0  Otms  ▼.  CbOfru.  SfBfaig..  N.  C.  194;  7 

1  DowL  it  L.  756.  where  one  of  two  de-  Soott,  llS.nam.Ooaifi»T.  Crm»:  Dmnmw. 

ftndanU  was  residing  within  the  jurisdio-  WMcler,  2  a  &  P.  345:  Baddte^  v.  OHver, 

tion,  but  the  other  not.   None  of  the  sta-  1  DowL  5S6;  1  C.  ft  M.  219.  S.  C  aad 

tutes  extend  to  eootraets  made  at  sea :  cases  there  dted  In  nolea;  Moon  ▼.  J«M«t, 

M^CoOamv.  Carr,  I  B.  ft  P.223.  2  DowL  38:  Yomtgwrw,  fTlMy,  6  Taunt. 

(g)  See  Bm&bv  ▼.  fteron,  8  T.  R.  285:  542:  FFsstsnT.  Doniw^,  Say.  2^^:  Dmw 

Barng^  t.  TSM,  2  H.  Bla.  358:  Jomu  ▼.  ▼.  QHm.  1  DowL  580:  BMMon  t.  PiMr.  S 

Oreonbtg,  5  T.  R.  589:  Aw  ▼.  Dnuer,  6  B.  ft  Aid.  210:  fireihaiii  ▼.  Browme,9C.  ft 

T.  R.  M2:  HanMod  ▼.  Lci«er,  3  &  ft  P.  J.9>7-    And  ire  Swaddle*  ▼.  flwinift,  7  D. 

(^7:  BaUdm  v.  PMsr,  3  B.  ft  Aid.  210:  ft  R.  289t  4  B.  ft  C.  M9>  &  C ;  V^tr^mm 

Reeveev,  atnmd,  I  DowL as».    UndRthe  t.  PWNlf,  1  Dowl.  ft  L. 682|  12  M. ft  W. 

Middlesex  Court  of  Reqoesfii  Act,  the  453,  5.  C:  JBm  t.  Ttmwr,  2  Dmrh,  N- 

plaintiff  need  not  be  leddent  within  the  8.,  2L 

Jurisdiction  {PHtdtard  t.  Jf*CW,  2  M.  ft  (fc)  Brooihmni  v.  Oreimdsstt,  1  DowL* 
w.380i:  but  tbedcfigndant  must,  and  the    L.229. 
whole  cause  of  action  must  hare  ariren       (/)  Jorden  t.  Btrwkk,  9  M.  ft  W.  8;  I 


within  it.    {Welle  ▼.  Letngrldgo,  5  DowL  Dowl.,  N.  8.,  102,  S.  C*  T^rremt  v. 

B09:  Thomor,  Chinmck,!  Seott,  N.  R.,  f«i,2C.,M..ftR.iSSI;3DowL792,  S:C 

138:  l'VwMdST.Ba0,aa,M.1889;3Jtfr.  (m)  Bts^P ▼.  Jisreft,  8 Scott,  ISB:  SH. 

1077).    That  act  does  not  apply  to  cases  C.  12t  8  Dowl.  1,  S.  Ct  Tkam  r,  aM»> 

where  the cauw of  actidn  arises  within  the  nodir,l  Scott,  N.R.,  138;  8  DowL  SH*  S. 

dty  and  Iflwrty  of  Westmtnattr.  (IWrf  t,  Ot  nitm  r,  t^wummde,  t  Seott  N.  H« 


Fw  Cotti  mder  Churti  ofRequaU  Ad.  ^^^ 

statutes  in  ^;eneral  extend  Ito  cases  where  the  debt,  originally  Cuat.  »x»n. 
above  the  hmited  amount,  is  reduced  under  it  bv  a  payment 
in  part  (n),  or  by  the  Statute  of  Limitations  (o),  or  by  in- 
&ncy,  or  bankruptcy  (p).  or  other  defence  set  up  to  the 
action  {q).  The  statutes  also,  in  general,  extend  to  cases  where 
the  sum  is  reduced  below  the  mnited  amount  by  a  payment 
into  court,  and  Uie  plaintiff  replies  damages  uttra^  and  does 
not  recover  to  that  amount  (r) ;  but  not  so,  as  we  have  just 
seen,  if  the  plaintiff  takes  it  out  in  satis&ction  of  the  action. 
They  do  not  in  ^eral  extend  to  cases  where  the  debt  is  re- 
duced below  the  hmited  amount  by  a  set-off  (f),  or  tender  (t«). 
Merely  pleading  a  tender,  however,  does  not  preclude  the  de- 
fendant from  the  benefit  of  the  statute,  when  tne  original  debt 
is  under  the  limited  amount  («).  Frequently,  the  act  expressly 
excepts  a  demand  originally  exceeding  the  Rmited  amount  {yS. 
Under  the  6  &  7  ^4,  c.  120,  #.  22,  (the  Blackheath  Act), 
which  excepts  a  debt  for  '*  any  sum  being  the  balance  of  an  ac- 
count originally  exceeding  5/.,"  it  has  been  held,  that  the  juris- 
diction extends  to  cases  where  the  debtor  side  of  the  account 
amounts  to  above  5/.,  and  the  balance  has  been  reduced  by  oc- 
casional payments  below  that  sum,  if  it  appear  that  so  much  as 
61,  was  not  at  any  time  due  {z).  Where  a  defendant  suffered 
judgment  by  default,  it  was  held  that  he  was  not  entitled  to  en- 
ter a  suggestion  under  the  Middlesex  court  of  requests  act,  to 
entitle  mm  to  double  costs  (a\  An  action  brought  to  try  a 
riffht  is  not  in  general  within  tnese  acts  (().  It  seems  doubtful 
whether  the  19th  section  of  23  O.  2,  e.  33  (the  Middlesex  Court 
of  Requests  Act,^  applies  to  a  verdict  on  a  plea  collateral  to  the 
merits  of  the  action,  as  a  plea  pwe  darrein  continuance  of  a  re- 
lease to  a  joint  contractor  with  the  defendants  (c),  or  the  like. 

Executors  and  administrators,  as  defendants,  are  not  in  gene-  Executors, 
ral  within  any  of  these  statutes  (df),  but  as  plaintiffs  they  whml^tun 
are(0).  NorareattomieSy  either  as  pLsdntiffis  or  defendants,  un-  act. 


ISS;  9  DowL  37*  S.  Ct  Capm  v.  Jomm,  IS  (w)  Uemoard  v.  fibpMnf,  8  Doug.  448: 

Law  J..N.  S.,  SOO.C.P.  AndMeir(e««v.  WaitteU  ▼.  AiMnmm,  3   Bing.  W9;    U 

LamgrUge,  6  Dowl.  500:  Tmmet  ▼.  Bmr.  Mooie.  14,  8,  C:  Dowrm ▼.  A^,  1  H.  ft 

Muril  5  Dowl.  170.  W.  049. 

(Ml  WmOttr  T.  Watmm,  8  Bfiig.  414;  1  (x)  Jordan  ▼.  Strong,  ft  M.  ft  Sd.  196. 

Moa  &  Sc  674,  &  C;  Clark  r.  Askew,  8  (y)  Mormu  ▼.  Hiekt.  1  Havr.  dc  W.  87t 

SMt.  S8:  Horn  t.  Hugket,  Id.  347 :  Foun-  9  A.  ft  E.  789;  4  N.  ft  M.fi63,  8.C,  (dcekled 

tain  V.  Young,  1  Taunt.  00.    See  Porter  under  the  now  repealed  Blackheath  Act). 


V.  PMlpot,  14   East,  344:   M'Cbaam  ▼.  And  ne  Orten  v.  BoUon,  4  Btng..  N.  C, 

GBffT,  1  B.  &  P.  993 :  Harmnt  v.  LarMn,  308;  6  Dowl.  436,  S.  C.  (decided  on  the 

3  B.  ft  P.  257:  7  Moore,  68,  8.  C-  Abba^  Tower  Hamlets  Court  of  RequesU  Act): 

▼.  Ida,  5  Bing.  990(  9  Moo.  &  P.  534.  Elsle^  ▼.  Kirfiy.  9  M.  &  W.  06;  1  DowL, 

&  C  N.  S.,  946,  8.  C:  and  Fdmntain  v.  Yotmg, 

(0)  Lord  Huntingtmaer  ▼.  Hm^,  7  D.A  1  TaunC  00  (deckled  on  the  tban  South- 

R.  309:  itPttsinyr  ▼.  Uwmingtt  1  B.  dc  wark  Court  of  Requests  Act). 

AdoL  18  a.  (a)  Am  ▼.  Bantford,  0  DowL  371. 

(9)  SrifteeB  ▼.  Bmeker,  1  Dowl.  &  L.  \a)  WaUerv,Dmne,  8  Sootl,  N.  Il.,709; 

831.  7M.ftOr.936.S.C. 


iq) BaUman t.  Smith,  14  East.SOl.  And  (6)  IWtf  v.  Kmlir, anU,  1410,  n.  (g). 

BoAw  y.  CklUy,  9  M.  &  W.  98:  Mo-  (e)  Toddy.  Kml^*  tupra, 

i  T.  Hloftt,  9  A.  &  E.  789.  (d)  AUtoa^  ▼.  Bunvwt,  I  Doug.  963. 

IT)  Bamardv,  Tumor,  1  M.  ft  W. 580;  See  Warn  v.  Wgimri,  Id  946:  Wttb  v. 

5  DowL  170, 3.  C  Brvwn,  5  T.  R.  585. 

(f)  Pftt«T.  Osmntor,  9Str.  1191:0HMs  {«)  Warn   r.  Wpbmd,    1    Doug.   M6: 

T.  FUhar,  3  Wlls.  48:  JmMntm  v.  Mor-  Bithop  v.  Martk,  8  Soott,  198:  StUwtH  ▼. 

Con,  1  M.  &  W.  300:   1  T.  ft  O.  676;  5  Braeker,  1  Dowl.  ft  L.  931.     In  some 

DowL  74,  &  C    And  see  Ocktd  t.  Birt,  9  cases  they  might  apply  to  the  Court  to 


Chit.  304:  Oottit  v.  LamgmHm,9  Moore,    restrafai  &e  defendant  ftom  reoorertaig 
«Ut  Bel%  V.  Ckiap,  9  M.  ft  Wels.  98t  5   eoets  against  them  :  see  8.  C and  3  ft  4 


DowL  367.  a.  C/JsfMST.  Harris,  1  DowL    W.  4*  c  49,  s.  31,  efHt,  1074. 
874. 
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Past  v.     less  Specially  named  therein  {f)\  but  thwr  penonil  lepraai- 
tatives  are  Q7).   Barristers  are  (A).   SoareaangDeesofabiiik- 
rupt  ft). 
How  court  of      W  here  the  statute  prescribes  a  particular  mode  of  prooMdia^ 
'SS^^Sbt   ^  «^ble  the  defendant  to  avail  himself  of  it,  he  mustfclkiw 
taken  advan-  that  mode,  and  the  Court  will  not  permit  him  to  follow  oj 
ogeof.         other  (it).    If  the  statute  contain8a;;r0iAt(f^e28sue,declazn^ 
By  pka.        that  no  action  shall  be  brought  elsewhere  for  the  csnaes  of  ac- 
tion recoYerable  by  it,  the  proper  mode  of  objection  to  the  actifli 
is  by  plea  and  not  by  suggestion ;  and  this,  altboueb  the  stttiti 
is  ailent  as  to  the  remedy,  and  gives  no  form  of  ^lea(2).  haA 
where  the  act  provides  that  in  cases  within  the  jurisdietkia  d 
the  court,  where,  upon  the  trial,  the  debt,  &c.  shall  be  (Mad 
not  to  amount  to  4ds^  no  judraient  should  be  enteied  on  the 
verdict,  and  if  it  is  entered  shaU  be  void,  and  the  defendaBtAsfl 
have  costs ;  the  defendant  cannot  take  advantage  of  the  act  hj 
suggestion,  but  is  bound  to  plead  it  in  bar  (m).    A  plet  of  tb 
court  of  requests  act  will  be  bad  non  obstante  veredktOy  if  tiitili- 
By  nonsuit    tute  be  repealed  in  the  course  of  the  suit  (n).  In  some  ci»the 
plaintiff  may  be  nonsuited  at  the  trial  where  the  debt  ocgbl  t* 
nave  been  sued  for  in  the  court  of  requests,  though  the  dtftmit 
has  not  pleaded  it  as  a  defence.    Thus,  where  an  act  emclei, 
^*  that  if  it  should  appear  to  the  judge  before  any  actioB  m^ 
be  tried,  that  the  court  baron  had  jurisdiction,  then  onkaithe 
judge  should  certify,  &c.,  the  plaintiff  should  not  reooTcr,  hst 
be  nonsuited."  it  was  held  that  the  statute  need  notbe  pleMed, 
and  that  the  judge,  upon  proof  of  the  &cts,  was  bound  to  boo* 
By  tuggei-      suit  (0^,  On  the  other  hand,  where  the  statute  contains  oosoch 
uon.  prohibitory  clause,  it  cannot  be  pleaded  ;  the  mode  of  takiag ad- 

vantage of  it  in  that  case  is,  by  the  defendant  mono^  a^ 
affidavit,  as  presently  mentioned,  for  leave  to  enter  a  si^xe^oB 
By  either.  |  np^jjj  h^q  record  (p).  Sometimes  the  statute  gives  the  ddead- 
ant  either  of  the  above  modes  of  taking  advantage  of  it,  by  ^ 
or  by  suggestion,  and  in  that  case  he  may  have  recourse  to  v^ 
proMcSinL    ^°®  ®^  ^  seems  best  to  him  {q).     Where  the  statoia 

upon  payT  merely  disentitles  the  plaintiff  to  costs  m  general  terma,  with- 
mentofdebt.  q^i  curecting  any  particular  mode  of  proceeding  by  ilea  or 
suggestion,  he  may  move  the  Court  or  a  judge  to  stay  the  pro- 
ceedings, upon  payment  of  the  debt,  without  costs  (r)  afiff 
verdict,  or  after  the  execution  of  a  writ  of  inquiry  upon  j«d^ 
ment  by  de&ult,  (where  that  is  within  the  act),  but  not 

(/)  Vol  1, 00.  plea,  £MrroMc*f  ▼. Httgmm,9  A.*J><f 

(jr)  Biahop  r.  Uar$h,  8  Scott,  1S8.  (m)  Jaekman  v.  CMUr,  a  M.it  W.M7i 

(A)  Wettmthaa  v.  WakMd.  10  Bins.  7  DowL  $06,8.  a 

385;3Moo.&Sc80S;2Dowi.7a9,  S.C.  (m)  Wamev,  Btrt^^H,9VamU}S' 

(0  Keoy  ▼.  Rigg,  1  B.dc  P.  11:  Ward  ▼.  (o)  HiOiarH  v.  W0lMUr,  7  Scott,  K.L 

Abraham*,  I  B,W Aid,  967*  903;  6  M.  &  0. 983.  S.  C                 ^ 

(k)  Ta^ioryr.Biair,  3  T,K,  AM;  I  Vm»U  (|>)  Bonwir  ▼.  TWbte,  8  H.  BL SS»:  !»; 

SfiS,  5.  a    And  Me  Att*he  ▼.  Lit«M,  1  M.  patriek  ▼.  PkkaHMr,  9  Wik.6t:  W^^ 

ft  Ry.  564:  Clark  v.  HatnM,  1  H.  ft  W.  ▼.  Cbo»»  9  M.  dc  Sd.  JUL    Set  Ba^^- 


177:  fVtt  ▼.  Turner,  1  Nev.  dt  P. 617.  Uopd,  4  M.  ft  Sd.  I7I: 

(/)  Re^mldg  V.   Taimm,  9  g.  B.  644:  AMtam^S  T.  R.  139:  aamdaa^.^ 

Parker  y.  EUing,  1  £att,  3S9:  Bamt^  ▼.  3  DowL  994:  MakeHtp  ▼.  TIWW,  /v* 

Tubbi,  9  H.  BJU  350:  Jadrman  v.  Cothtr,  A  W.  640.                                       ^  . 

a  M.  ft  W.  147;  Tkid,  9th  ed.  960.    It  («)  Omm  ▼.  Jmm,  U  Lam  U  "•  ^ 

•eems  that  the  plea  need  not  be  to  the  909.  C  P.                                      _^ 

iwriadktkm  of  the  Court :  lee  W«$t  ▼.  (r)  Dattettr  ▼.  Da^*  *  East,  Oh  Or^ 

Twmer,  per  DmumM,  C.  J.,  1  Nev.  ft  P.  /Mh  ▼.  laweeek.  1  M.  ft  R.  30.^ 

6I7.    See  the  principle  in  Jfoorv  ▼.  Dmtt,  lee  BaiUoH  ▼.  PUier,  3  R  ft  AU.  fl^* 

1  M.  ft  Rob.  469:    D^flrim  v.  SmaU,  4  Chit.  Rep.  636, n.;  Dm thtkmtm  f. 0>*^' 

Dowl.  68O1   See  as  to  the  fonn  of  the  a  Scott,  N.  R.,  48S. 
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before  M.    Though  the  plaintiff,  b^  his  indorsement  on  the  chaf.  xxxn, 
writ,  claims  an  amoant  recoverable  m  a  court  of  requests,  still 
the  Court  will  not,  it  seems,  on  payment  of  the  sum,  relieve  the 
defendant  irom  costs  before  trial,  but  will  leave  him  to  plead 
the  act  or  ap^W  to  enter  a  suggestion,  as  the  case  may  be  (t). 

Themotum/or  letwe  to  enter  the  suggestion^  is  for  a  rule  to  shew  Themodon, 
cause  why  the  plaintiff  should  not  brxna  the  record  into  court  o'm'  Kl  S**^" 
cearty  in  the  roily  if  he  has  not  already  done  so,  and  that  the  de-  nSgnSon 
fendant  enter  a  suagestion  thereon^  pursuant  to  the  statute  in  ques-  ^^  ^^'^ 
tson^  and  that  au  proceedings  be  stt^ed  in  the  meantime.    The  Tfanefor 
application  must  not  be  made  before  verdict  (ii).    It  should  in  °>*w°«*«« 
general  be  made  within  the  time  allowed  for  moving  for  a  new 
trial  (j?) ;  but  it  may,  it  seems,  be  made  at  any  time  after  ver- 
dict, and  before  final  judgment  is  actually  signed  (j\  but  not 
afterwards  (z),  except  where  judgment  goes  by  default  (a).  But 
where  a  judge  at  the  assizes,  in  pursuance  of  the  1  W,  4,  c,  7, 
orders  that  the  plaintiff  shall  have  execution  within  a  limited 
time,  and  judgment  is  thereupon  entered  and  execution  issued, 
the  defendant  may  apply  within  the  first  four  days  of  the  next 
term  to  the  court  to  enter  the  suggestion ;  a  judge  at  the 
araises  has  no  power  to  order  such  entry  (b).  And  in  an  action 
tried  before  the  sheriff,  it  seems  that  the  defendant  has  the  same 
time  to  enter  the  suggestion  as  he  has  to  move  for  a  new 
trial  (c),  and  may  move  for  that  purpose  though  final  judgment 
has  been  signed,  and  execution  issued  (d)  ;  and  in  sucn  a  case  it 
is  not  necessary  that  there  should  be  a  previous  order  to  stay 
the  proceedings  (e).    So,  where  judgment  by  defiiult  is  signed 
in  vacation  and  execution  issued,  the  defendmit  may,  neverthe- 
less, apply  to  the  Court  in  the  following  term  to  have  such  sug- 
gjsetion  entered  on  the  terms  of  his  paying  the  plaintifi^s  costs 
since  the  judgment  (/)  ;  which  tenns  would,  it  seems,  be  im- 
posed in  other  similar  cases  :  and  the  only  mode  of  avoiding 
them  is,  before  they  are  incurred,  to  obtain  a  judge's  order  to 
stay  the  proceedings  till  the  lapse  of  some  days,  usually  the 
first  four  days  in  the  next  term.    Where  the  judgment  was 
si^ed  on  the  last  da^  of  the  term,  the  Court  entertained  the  ap- 
phcation  at  the  beginning  of  the  following  term,  the  costs  not 
then  being  taxed  {gY    The  motion  cannot  be  made  on  the  last 
day  of  term  (A).    The  affidavit  must  clearly  bring  the  case  Affldarit  in 
within  the  act  (i).    Under  the  Middlesex  County  Court  Act,  it  '^PPonot. 
should  expressly  state  that  the  defendant  was  liable  to  be  Slim- 
es) S«e  Mmredith  ▼.  Drew,  1  DovL  i08:    moit  b7  defkult;  we  fVaBer  ▼.  Dean,  8 
CuUifbrd  ▼.  D^ehe,  S  Chit  Rep.  99&.  Scott,  N.  R..  TOO. 

(f)  Kktg  V.  3fy0r§,  5  DowL  6B7.  (5)  BaikUeM  ▼.  Oliver,  1  DowL  MB;  1  C. 

(«)  MereSUh  v.  Drew,  8  Bing.  1431  1  M.    &  M.  219,  8.  C. 
&  Scott,  226;  1  DowL  262,  S.  C  (c)  QurraU  v.  Babhigton,  1  DowL  6t  h, 

(X)  GarraU  ▼.  BabingUm,  1  DowL  St,  L.    830. 
83a    And  160  Hippnle^  w,  Laitvf,  4  B.  ft       (d)  JBofid  ▼.  Baiie^,  3  DowL  808}  2  C, 
Cres.  883{  7  D.  &  Bt.  265.  8.  C  M.,&fL246,&C,  And  tee  Shaw  yr.Oatea, 

(ri  Harding  ▼.  Howard,  9  Jur.  733:  4  DowL  790:  Kidd  v.  Mamm,  3  DowL  85: 
Croee  v.  QMnge,  5  Btag.,  N.  S.,  194:  Ro-  Ctoai  v.  Harrie,  4  DowL  616;  1  H.  &  W. 
Idmmm  v.  Pearmm,  6  M.tt  W.flBOi  1  Dowl.  657.  S.  C  .•  Bernard  ▼.  Burner,  1  M. &  W. 
A  JL.  950.  &  C.  580{  5  DowL  170.  S.  C 

(SI  Caivert  ▼.  Beerard,  5  M.  &  Scott,  it)  Jokntan  v.  Fm<,  7DowL  4871  5  M. 
MO:  Vnwin  ▼.  King,  2  DowL  583;  2  H.    ft  W.  276. 8.  C. 

BL  358:  tratdwm ▼.  Cook,  2  M.  &  ScL       (/)  Haale t. EaHe,iU,^  Web. 383. 
348.  (g)  Godeon  ▼.  JUqydj  4  DowL  157 »  1 

(a)  Bmbldge  v.  Marvin.  12  M.  6t  W.  8t    Gale,  244,  8,  C 
Me^^.  UDdeitbelliddWwxAct,amig-       {h)  Anon,,  A  U.h  0.909. 
gtelQoa  cannot  bt  Atered  afl«r  •  Judg*       (<)  Newien  ▼.  Peacock,  1  DowL  077t 
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pastt.  moned  to  the  court  of  re<}aest8 (it).  Whoe  the  acis^pfiesU 
a  defendant  redding  withm  the  jurisdiction,  theaffidsnt  oight 
to  shew  that  the  defendant  was  residing  there  at  the  time  of 
action  brought  (J).  And  where  the  act  reqiurs  it,  it  diosU 
state  that  the  cause  of  action  arose  within  the  jnrisdictioii.  fttt» 
in  a  case  under  the  Middlesex  Court  of  Requests  Act,theCwit 
of  Common  Pleas  held  that  the  affidavit  was  sufficieiit  wUhni 
this  statement,  and  that  it  rested  on  the  plaintiff  to  mib  nt 
the  contrary,  LThe  could  {my  It  is  not  in  g«Mnl  neuuMiyto 
shew  that  the  case  is  not  within  Aprtwito  in  another  sectin  of 
the  act,  excepting  certain  cases  m>m  the  opeiatioB  of  ttff). 
The  copy  of  the  writ  of  summons,  annexed  to,  and  xtfomto 
by,  the  affidavit,  and  indorsed  for  4L  2s.  6d.  debt,  U  sdiM 
evidoice  of  the  action  being  for  a  debt  not  exceeding  ^(*) 
Recoid  need  The  record  need  not,  it  seems,  be  produced  in  court,  for  tbewi- 
3^P~-  pose  of  making  the  application  (p).  HkeruleuamUnm^^iA 
Prooeedingi  Mnff  obtoinedy  dfxno  it  up  with  one  of  the  Matten^  oaimm 
j2«"»i«  owy  upon  thepkiintifs  attom^  or  a^ent,  in  thermal  mi;  mi 
tnenproceed  to  make  the  rule  iMohtte  uponnffidaeUfifmm^ 
is  no  answer  to  the  application,  that  it  is  made  sgiiM  fOM 
faith,  or  that  the  plaintiff  has  been  misled  by  the  ooti«tfif 
the  defendant  (q)*  As  soon  €u  it  is  made  abiohde^gi^^, 
pestion  drawn  iy  cotmsel  or  pleader  (r) :  indoneitnpm^^* 
Prius  record^  and  get  one  of  the  Masters  to  enter  tl  MpoatAriw- 
If  the  roll  has  not  been  carriedin,  andthefMnHfrtfmatt^ 
it  m,  and  the  plaintiff  wiU  not  produce  UU  roUfir  thefmjsni 
having  the  suggestion  entered,  thenappfy  to  the  Ckmrt  igmtu^f 
to  a  judge  on  summons,  to  compel  him  to  deiiver  it  n^  teym^^ 
order  to  enaMe  you  to  enter  the  suggestion  on  it.  It  affards  m 
answer  to  such  an  application,  that  the  plaintiffs  atteney 
absconded  with  it,  or  t^e  like  («).  If  the  statute  gimthti^* 
ant  costSy  give  notice  to  the  plaintiff's  attorn^  of  the  tisst^fn 

them  ;  bespeai  the  roll  of  the  Masters,  €md  attend  h^on  «•* 
them  with  thepostea,  who  wiU  thereupon  tax  the  oufts,  ^"^^^ 
them  upon  the  postea  and  rolL  It  is  irr^ular  Ibr  the  (dtiitD 
enter  the  suggestion  upon  the  record  (t). 

Demurringto  Demurring  to,  or  Thieersing  Suggestion,'] — ^The  si§ge^ 
Uavam-  ™*y  ^®  demurred  to,  and  in  some  oases  traversed  by  the plijj 
SSi.  ^"^  tiff  (tt).  A  supigestion  under  the  Middlesex  Act  (28  ^j**^ 
f.  19),  to  deprive  the  plaintiff  of  costs,  and  allow  the  d«fcwM 
double  costs,  is  traversable ;  and  that  notwithstanding  the  p^ 
tiff  has  previously  shewn  cause  against  a  rule  to  enter  tbe  n^' 
gestion  («).  It  maybe  travereed  whoi  the  right  to  anjooiti)^ 


(k)  Unwtn  v.  King,  9  DowL  4U:  Fat-  ISSt  at  kot  this  It  tfaecMtwfcatiJg: 

«ert  V.  GMt/Wv,  Id.  M7.    Bat  Ud*  is  not  nUcatkm  b  made  undar  ikc  J^^^^ 

in  general  necemnr :    BwiMgtr.Mar.  Act,  tiM  19th  awciaB  of  that  ittl>i^"' 

vin,  19  M.  St  W.  8:  Beath  ▼.  Setgwr,  8  diMfetian in  tliecoart.         ^  « 

DowL  494.  (r)  See  Ibfm.  CUt  FonMk0(% 

(7)  Mormu t.  Hfefct,  1  Harr.  ft  W.  87.  («)  Sae  JenatT.  Hmrit,i  ne*L» 

See  Btmd  ▼.  BaUep,  S  DowL  808.    As  to  {t)  Wattm  ▼.  ftiBiar,  li^  ^  ^g. 

what  afBdarit  of  this  Ihct  is  suffldant,  («)  J^gMm  ▼.  VaMt.  1  N«*."S-,% 

aee  BMrftm  ▼.  QmvMZ,  6  DowL  451.  Hidtmtm  w.  CoSm,  kadt.  90;  9^]^ 

(m)  BUhap v.  Mmnh»  8  Seott,  IfS:  Utern  S.  C. :  Barney  ▼.TIM,  9  H.  M-alK  ^ 

▼.  Chbmoek,  1  Soott,  N.  R..  188.  kU  ▼.  PmUmd,  1  B.  &  Adoi7»y 

fn)  See  BmHMgt  ▼.    Jfafain,  si^ra.*  waadT.  I«aa,7M.*  W.M  9et«^ 

Pm^^t^  ▼.  CMM,  1  DowL  ^  L.  MA.  kmmc  w.  Oarttr,  ft  Seott,  N.  R^t  V** 

(o)  Burtm  v.  Gsn^iMr,  6  DowL  451.  Dowl.,  N.  S.,  919,  S-  Ct  T«  "^  V 

(p)  KkUv,  Mamt,  8  DowL  8&  ts)  Wml$m  ▼.  QjilNi. U  IL «^'^ 

(tf)  Arte  T.^aMwidt,  9  Seott,  N.R.,  1  DowL  *  L.  944.  &  C 
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in  question  and  depends  upon  a  fact,  the  determination  of  which  chaf.  pxti. 
18  not,  hy  the  statute  law,  vested  in  the  Court  (y).    There  are 
cases,  however,  as  ohserred  hy  the  court  of  Exchequer  in  giving 
judgment  in  a  recent  case  in  which  the  suggestion  is  not  tra- 
versable.   For  instance,  where  a  statute  gives  the  Court  cogni- 
zance of  the  fact,  there  its  decinon  would  not  he  traversable  (xr). 
Thus,  under  3  J<ic.  1,  c.  15,  (the  London  Small  Debts  Act),  the 
defendant  is  entitled  to  his  costs,  if  it  skali  appear  to  the  judge  or 
judges  of  the  Court  where  the  action  is  tried,  that  the  debt  to  be 
recovered  does  not  amount  to  40s.,  and  the  defendant  shall  duly 
prove  by  testimony  on  his  own  oath,  to  be  allowed  by  the  jud^e 
or  judges  of  the  Court,  that  he  was  inhabitant  and  resident  within 
the  city,  or  the  liberties  thereof,  at  the  time  of  the  action  brought: 
under  this  act  it  belongs  to  the  Court  to  determine  the  met. 
The  22  O.  2,  c.  47,  ( South wark  Act),  contiuns  a  similar  clause. 
Other  acts,  as  47  G.  3,  s,  1,  ec.  35, 46,  (local  and  personal),  make 
Uie  defendant's  right  depend  on  the  judge's  certificate,  and  the 
&ct  could  not  be  afterwards  disputed  ;  and  so,  under  43  O.  3, 
€*  46,  the  £EU!t  of  the  defendant  bemff  an^^sted  without  reasonable 
cause  for  a  greater  sum  than  the  plaintiff  recovers,  is  to  be  de- 
termined by  the  Court.  Another  class  of  cases,  where  the  matter 
of  the  suggestion  belongs  to  the  Court,  b  where  the  Court, 
having  a  discretionary  power  over  its  own  process,  is  called 
upon  to  depart  from  the  usual  course,  upon  the  suggestion  of 
some  matter  which  renders  such  departure  expedient  or  essen- 
tial for  the  purposes  of  justice,  as  where  a  venue  is  to  be  changed 
because  an  impartial  trial  cannot  be  had,  or  where  the  sheriff  is 
a  party:  in  such  a  case  it  is  manifest  that  the  suggestion  can- 
not be  traversed  ;  for  to  whom  is  the  writ  to  be  directed  for  trial 
of  the  fact:  surely  not  to  the  sheriff  of  the  county,  to  be  tried 
by  a  jury  of  that  county,  whether  they  are  impartial,  or  to  be 
tned  by  a  jury  of  his  own  selection,  whether  he  be  a  party. 
These  cases  imply  the  necessity  of  a  preliminary  determination 
by  Uie  Court  itself,  to  whom  the  process  shall  be  directed  {z). 
In  one  case  it  was  doubted  whether  a  suggestion  entered  upon 
the  record  to  change  the  name  of  the  nominal  plaintiff  in  an  ac- 
tion by  the  public  officer  of  a  banking  company,  under  the  7  O, 
4,  c.  46,  can  oe  traversed  (a).    If  the  defendant  succeeds,  he  will 
be  entitled  to  the  costs  of  that  traverse  (5). 

(y)  TToCMn  ▼.  QuOttrt  ntpm.  9J6i  13  Law  J.,  N.  S.,  94,  Q.  B.,  &  C 

{%)  Pitr  cw,  Watmm  v.  QitUttr,  mpnu  (6)  WtUom  v.  Qiiater,  tupra, 

(a)  See  Wttb  t.  Taylor,  1  Dowl.  &  L. 
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DBATHy  BANKRUFTCT,  OR  MABRIAOB  OF  PASTIES. 


Death  brfore  Verdict  or  Judgment 

by  Drfauli,  1406. 
Death  after  Verdict  and  brfore 

Final  Judgment,  1407. 
Death  between  Interlocutory  and 

Final  Judgment,  1407. 
Death    qfter   Final  Judgment* 

1408. 
Death  qfter  Execution,  1408. 
Death  qfter  Writ  qf  Error,  1408. 
2)eath  qf  Drfendant,  how  far  a 


Diecharge  qfBail^  1408. 
Death  efPariUt,  how  far  H  ^- 

fectt  Cognovit,    Warraat  qf 

Attorney,  Sec,,  ante,  848, 8S& 
Death  qf  Parties,  how  far  it  rv- 

vokee  Arbitrator^ 9  Authoriiy, 

pott,  1468. 
Bankruptcy,  SfC.  qfPartie9^l409* 
Marriage  qf  Feme 

Drfendant,  1409. 


Paet  t.  I>eath  before  Verdict  or  Judgment  hy  Dtfa»ttJ\ — If  m  sole 
Death  before  plaintiff  OF  defendant  die  before  yerdict  or  judgment  by  default, 
jjgictor  the  action  abates,  and  the  plaintiff  or  his  executor  is  obliged  to 
(1^1^  ^  commence  a  new  action  against  the  defendant  or  his  executor, 
Sofepiaiiitiff  provided  the  cause  of  action  surviye  to  or  against  the  exeea- 
or  ddimdanL  tor  (a).    But  where  a  person  admitted  to  defend  alone  as  land- 


Of  one  of 


lord  in  ejectment  died  before  trial,  having  devised  all  his 
estates  to  J.  S.,  and  the  Statute  of  Limitations  prevented  the 
lessor  of  the  phuntiff  from  bringing  a  fresh  ejectment,  the  Court, 
upon  application,  gave  the  lessor  of  the  plaintiff  leave  to  sim 
judgment  against  the  casual  ejector  in  the  old  suit,  unless  J.  S. 
would  appear  and  defend  the  action  as  landlord  (b).  Wbexe  m 
sole  plaintiff  dies  pending  the  action,  it  seems  the  proper  coutk 
for  the  defendant  to  take,  if  the  action  be  continued,  is  by  pleft 
in  abatement  or  writ  of  error,  according  to  the  sta^  of  ih» 
cause.  The  Court  of  Exchequer  refused  to  arrest  the  judftment 
or  to  stay  ihtpoHea  in  the  hands  of  the  associate,  thougb  cii*- 
cumstances  were  brought  before  them,  ^shewing  a  strong  pro- 
bability that  the  plaintiff  had  died  before  the  trial  (e).  Mt 
where,  pending  an  action,  reports  reached  this  country  of  the 
death  of  the  plaintiff,  the  Court,  on  application  of  the  defend- 
ant (the  plaintiff's  attorney  not  opposing  it),  stayed  the  pro- 
ceedings until  the  Court  or  judge  should  direct  we  action  to 
proceed  (d). 

By  the  8  4$f  9  PF.  3,  c.  11,  ».  7,  where  there  are  several  plain- 
tifis  or  defendants,  and  some  of  them  die,  if  the  cause  of  actioii 


(a)  See  9  Sauod.  72  i:  Ch^M  v.Coit^, 
9  Wilt.  83:  Wallop  ▼.  Irwin,  1  Wilt.  315: 
TMor  ▼.  Hairit,  3  B.  ft  P.  M9.  At  to 
when  the  death  takes  place  during  the 
or  dttingt,  «ee  mut,  1016. 


(6)  DDeGrMUT.OHiM.ftB.ftC.4i7. 
(e)  JoMmm  ▼.  Himiltm,A  VawL  701: 

9  I)owL  67*  S.  <X 
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sarriye  to  or  against  the  others,  the  action  does  not  abate ;  but  crap.xxxui. 
the  death  bein^  sugsested  upon  the  roll,  the  action  shall  pro-  •^— — 
ceed  b^  or  against  the  surviyors  («).    In  an  action  by  husband 
and  wife  for  money  lent  by  the  wife  before  marriage,  the  death 
of  the  wife  before  trial  was  holden  to  abate  the  suit  (/). 

Death  after  Verdid  and  be/ore  Final  Judgment.'\-''By  the  ^^S^*^ 
common  law,  if  any  one  of  the  parties  died  before  final  judgment,  b^?flnai 
the  suit  abated  {g).    But  by  the  17  Car.  2,  c.  8,  «.  1,  if  a  sole  iudgmaiL 
plaintiff  or  defendant  die  after  yerdict,  or  eyen  after  the  assizes  ^^*^|^^? 
Degin,  or  after  the  first  day  of  the  sittings^  though  before  the  ^ 
trial,  and  before  final  judgment,  the  action  is  not  thereby  abat- 
ed; but  final  judffment  may  be  signed  within  two  terms,  as  if 
the  party  were  aliye,  and  then  reyiyed  by  scire  facias  by  or 
against  tne  executor,  &c.  See  as  to  the  construction  put  on  this 
statute,  and  where  and  how  the  judgment  in  this  case  must  be 
enteret^  &c.,  and  when  it  may  be  entered  nunc  pro  tunc,  €mte, 
1015  to  1017.  Although  the  plaintiff  has  died  after  yerdict,  the 
Court  may,  it  seems,  grant  a  new  trial  on  the  application  of  the 
defendant,  and  would  in  such  case  impose  terms  on  him  to  pre- 
vent his  taking  adyantage  of  the  plaintiff's  death  (A).  Where  a 
cause  was  by  order  of  Nisi  Prius  referred  to  a  barrister  to  state 
a  special  case,  and  the  case  was  stated  after  the  death  of  the  de- 
fendant, the  Court  refused  to  set  it  aside  (t). 

So,  if  one  of  seyeral  plaintiffs  or  defendants  die  after  yerdict  ofoMof 
and  before  judgment,  tne  action  does  not  abate ;  but  the  death  ""^''■^ 
being  su^;gested  on  the  roll  {k),  judgment  b  entered  by  or  against 
the  suryiyors,  and  execution  sued  out  accordingly  (/). 

Death  between  Interlocutory  and  Final  Judgment,'] — By  the  Death  ht- 
8  <J^  9  W.QyC.  11,  *.  6,  if  a  sole  plaintiff  or  defendant  die  after  KS!S>S2d 
judgment  by  default,  and  before  final  judgment,  the  action  shall  final  judg- 
not  abate,  if  it  be  such  as  might  originally  be  prosecuted  by  or  "****'• 
against  the  executors  (m)  ;  but  the  judgment  may  be  reyiyed  by  ^jfi^uSt 
scire  facias,  and  the  parties  may  thereupon  proceed  to  final  judg- 
ment (»).    The  Court,  in  such  a  case,  oefore  the  rule  of  Ja.  71, 
4  W,  4,  r.  2,  referred  it  to  the  Master  to  compute  principal  and 
interest  on  a  bill,  during  the  same  term  in  which  the  plaintiff 
died,  without  a  scire  facias;  because  the  final  judgment  would 
be  signed  as  of  the  same  term,  and,  haying  relation  to  the  first 
day  of  it,  would  appear  to  haye  been  signed  before  the  plain- 
tiff^s  death  (o)  ;  but  since  that  rule,  as  judgments  haye  not  re- 
lation to  the  first  day  of  the  term,  but  only  to  the  day  on  which 
they  are  actually  signed,  this,  it  seems,  would  not  be  permitted. 
See  the  course  of  proceeding  by  scire  facias^  &c.  in  this  case, 
ante^  1018. 

Also,  by  the  8  <S^  9  W,Q,e.  11,  s.  7,  if  one  of  seyeral  plain-  of  one  of 

(«>  See  Uie  mode  ci  cotering  the  rag-  Forros«  696»  627. 

gcitloa,  ente,  1404.  {D  Ante,  1015. 1016. 

if)  Cheeeht  ▼.  PMceff,  6  B.  ft  C.  SS3.  (m)  See  Ireland  v.  Champn^fa,  4TaaDt. 

ie)  f  Seund.  78  L  884,  858:  Waltop  v.  Jewing  I  Wiln  S15. 

0)  Oriffltfu  ▼.  fnaianu,  1  C.  dc  J.  47.  (n)  Ante,  1017. 1018. 

U)  Bamet  ▼.  Cnum,  IS  Law  J.,  N.  S.,  (o)  Berger  v.  Orem,  I  M.  &  ScL  SSS. 

S39,  Exch.  See  Caivert  ▼.  TomUnt  5  Biog.  1,  5;  S 

^)  See  tonoM  of  luggeations.   Chit.  Moo.  &  P.  1,  8,  C 


1408  Deaths  Banhmpky,  or  Marriage  of  Partia. 

Party.     tiSa  or  defendants  die  after  judgment  bv  de&ult  and  before  final 
'''"*"~**^  judgment,  the  action  does  not  abate  ;  but  the  death  being  sug- 
gested on  the  roll,  the  action  proceeds  by  or  against  the  sur- 
vivors (/>). 

Dttth^ter        Death  after  Final  Judgment.'] — If  a  sole  plaintiff  or  defend- 
^tj"^'      ant  die  after  final  judgment,  and  before  execution,  the  action  is 
Sole  plaintiff  ^^^  thereby  abated  ;  but  the  judgment  must  be  revived  by  jetrv 
or  defendant,  facias  by  or  against  the  executors,  &c.  (q). 
Of  .one  of  But  where  there  are  several  plaintiffs  or  defendants,  and  soma 

■m*>*  of  them  die  after  final  j  udgment  and  before  execution,  execution 
may  be  sued  out  by  or  against  the  survivors,  in  the  names  of 
all ;  or,  upon  suggesting  the  death  upon  the  roll,  execution 
may  be  sued  out  oy  or  against  the  survivors  by  name ;  or, 
where  it  b  desired  to  have  execution  by  elegit  of  tne  lands  of  a 
deceased  defendant,  the  judgment  may  be  revived  by  ecire 
facias  against  his  heirs  and  terretenants,  and  against  the  sur- 
viving defendants,  and  an  elegit  thereupon  sued  out  against 
the  l^ds  of  the  deceased,  and  the  lands  and  goods  of  the  sur- 
vivors (r). 

Death  after  Death  defter  Execution.'] — If  plaintiff  die  while  defendant  is 
executtoo.  charged  in  execution,  and  administration  is  not  taken  out  to 
the  plaintiff,  the  Court  will  dischai^  the  defendant,  unless 
cause  be  shewn  hj  the  next  of  kin  to  the  contrary  («)•  Where 
either  party  dies  m  execution,  the  other  may  sue  out  executixm 
afresh  against  his  land  or  goods  (t).  See  fuAher  as  to  the  efieet 
of  the  death  of  a  phuntiff  after  execution,  ante,  1013, 1071 ;  of 
a  defendant,  FoL  1, 528, 619,  621. 

Death  after  a  Death  after  a  Writ  of  Error.] — The  death  of  a  plaintiff  in 
writ  of  error,  error,  before  errors  assigned,  abates  the  writ ;  but  if  it  happen 
after  the  assignment  of  errors,  it  does  not  (ti).  The  death  of  a 
defendant  in  error,  however,  in  no  case  abates  the  writ ;  but  the 
death  being  suggested  on  the  roll,  the  writ  proceeds  against 
the  survivor ;  or,  if  all  the  defendants  die,  the  executors  or  ad- 
ministrators may  be  made  parties  by  the  scire  facias  ad  audien- 
dumerrores. 

Death  of  de-  Death  of  Defendant,  how  far  a  Discharge  of  his  Bail.'] — ^If 
'*hen^  the  principal  die  at  any  time  before  the  return  of  the  ca.  so. 
dhargei  bail,  the  bail  are  thereby  dischaiged;  but  if  he  have  not  been  arrested 
on  the  ca.  sa.y  and  die  after  it  is  returnable,  the  bail  are  fixed  (s). 
This,  however,  has  reference  only  to  bail  to  the  action  ;  bail  in 
error  are  liable,  notwithstanding  the  death  of  their  principal  (/}. 
See  also  in  what  cases  the  death  of  the  nlaintiff  or  defendant  is 
a  discharge  of  ihe  bail  to  the  sheriff,  Fd.  1,  728. 


Ipy  See  Foff  ▼.  Oliver,  1 II.  Ac  Sd.SIS.  Kent,  9  Dovl.  U^i  wood  E*  p.  Ur4  if 

(9)  Ante,  1013, 1014.  UaMor  of  WtktfiOd,  11  Law  J.,  N.  S^ 41, 

(r)  AnU,  lOia  Q.  B. 

<«)  PttrAlMMM  ▼.  Hertodlr»  S  N.  R.  240:  (u)  ^nte.  VoL  1, 481 

Brou«MMi  ▼.  JTorrfn,  1  B.  ft  P.  176:  ijt)  ifitfe,  VoL1,7S1. 

WmiMte  ▼•  Aiy^»  Bamec,  3fl8.  Cr)  •'^n^  Vol.  1,  SOB. 

(^  sTJao.  1,  e.  94.   See  VrnmemiM  r. 
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Deaihy  hew  far  U  affects  aCogntrntor  Warrant  of  Attorn^,']  chap.jcxxih. 
—As  to  this,  see  ants,  848,  868.  Demh.how 

fkritaflkcu 

Deathy  how  far  it  revokes  an  Arbitrator's  Authori^.\—A&  to  2SSIt'<? 

this,  aeeposty  1468.  attorney. 

How  far  it 

Marriage  of  Feme  Plaintiff  or  Defendant."] — As  to  the  effect  !i^£[!^t 
of  a  marriage  of  a  feme  sole  plaintiff  in  an  action,  see  ante,  authority. 
1096 ;  and  as  to  the  effect  of  a  marriage  of  a  defendant  in  an  ^^'^^^i^im 
action,  see  ante,  1097.   As  to  the  effect  of  marriage  on  an  action  (?da£ndant. 
in  general,  see  ante,  1096, 1097* 

Bankruptcy  of  Parties,] — ^We  have  already  seen  what  effect  Bankruptcy 
the  bankruptcy  or  insolvency  of  parties  has  opon  the  action,  and  o^p*"**- 
when  a  sdre  facias  is  necessary  in  case  of,  ante^  1020, 1021 ;  also 
when  the  bankruptcy  of  a  plamtiff  abates  the  action,  amJte,  1100 ; 
also  how  &r  the  proof  of  a  debt  operates  as  a  discontinuance  of 
an  action  against  a  bankrupt,  ante^  1106;  also  how  far  the  pro* 
ceedings  may  be  stayed  where  the  defendant  has  obtained  his 
certificate,  ante,  1107 ;  and  when  the  defendant  will  be  dis- 
charged out  of  custody  on  obtaining  his  certificate,  onto,  1108. 

As  to  how  far  bail  to  the  action  are  discharged  by  the  bank- 
ruptcy of  the  defendant,  see  afnte.  Vol,  1, 781 ;  and  as  to  bail  to 
the  sheriff  being  thereby  dischaiged,  see  atAe,  728. 
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PART   VI. 

MOTIONS  AND  RULES— SUMMONSES  AND   ORDERS- 
AFFIDAVITS. 


CHAPTER  I. 

MOTIONS  AND  BI7LES. 

Sbct.  1.  Rules  granted  upon  Motion  by  Counsel^  1410. 

2.  Rules  granted  without  Motion  by  Counsel^  1427. 

3.  Esseeution  upon  Rules^  1428. 


Sbct.  1. 
Rules  granted  upon  Motion  by  OoumeL 


Rules  Absolute  in  first  Instance^ 
and  Rules  Nisi,  how  obtained, 
1411. 

Service  qf,  1415. 

When  Rule  Nisi  a  Stay  of  Pro- 
ceedingg,  ^c,  1419. 

Abandoning  Rule  Nisi,  1419. 

BfOarging  it,  1419. 

Shewing  Cause  against,  1420. 


Title  and  Date  qfRule,  1423 
Costs  on,  1423. 

Time  to  take  next  Step  after 

posed  of,  1425. 
Opening  or  rescinding  Rule, 

moving  again,  1425. 

FUing  Affidavits,  1426. 
Amending  Rules,  1427. 


paet  Ti.        RtJLKS  granted  upon  motion  by  counsel  are  granted,  in  the 
Qneen's  Bench,  either  on  the  plea  side,  or  on  the  erown  side  of 
Srtbe».Str  the  Court.    There  is  no  crown  side  in  the  Common  Picas  or 
Exchequer  of  Pleas.    But  rules  for  attachment  in  cases  <rf 
contempts,  &c.,  which  are  indeed  of  a  criminal  nature,  thou^ 
having  relation  to  a  civil  suit,  may  be  moved  for  in  any  one  of 
the  courts,  and  they  shall  be  considered  in  a  subsequent  part  of 
the  work,  where  we  shtdl  have  to  treat  of  attachment  genenllT. 
Rules  on  the  plea  side  of  the  courts  are  common  or  special ; 
the  former  being  obtained  from  the  Master  without  any  assisfc- 
ance  of  counsel  the  latter  being  obtained  through  means  of 
that  assistance. 
Thn>t  kindt       Rules  granted  unon  the  plea  ade,  upon  motion  by  coumd, 
ofruici         may  be  classed  under  the  following  heads: — 1st,  those  wiucb 
^SSmhT^  ^^  granted  upon  the  motion  paper  being  merely  mgned  by 
oounwL        counsel,  without  any  motion  being  actually  made  in  oourt; 
2ndly,  those  which  are  conddered  so  much  as  a  matter  of 
course,  that  the  grounds  of  the  motion  are  not  particularised 
by  counsel,  and  where  in  some  instances  counsel  may  hand  the 
motion  paper  to  one  of  the  Masters,  without  making  the  mo- 
tion vivd  voce;  and  3rdly,  those  which  are  granted  upon  the 
grounds  of  the  motion  being  particulariaed  by  counseL 


may  grant 
nilciDJal. 
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Bv  the  2  <Sf  3  Vict.  c.  16,  i.  14,  the  Court  of  Common  Pleas  at    quav.  i. 

I>urham,  in  an)r  action  depending  in  that  Court,  may,  on  any -"--- 

question  involving  a  question  of  law  or  fact,  grant  a  role  to  p^^^i^Sm 
shew  cause  before  any  one  of  the  judges  of  any  one  of  the 
superior  courts  of  common  law  at  Westminster,  *^ which  judge 
is  hereby  authorised  and  empowered  to  proceed  to  hear  and  de- 
termine the  merits  of  all  such  rules,  and  to  mi^e  such  orders 
thereupon  as  the  said  judge  shall  thmk  proper." 

JhtlesAbsohU  in  the  first  instance,  or  NiHy  haw  obttnnsd.  Sec."] —  RuiMtiMo. 
The  first  class  of  the  above  rules,  namely,  those  whicn  are  lutein  the 
eranted  upon  the  mere  signature  of  counsel  are  absolute  in  the  ^^i^l'*'*^ 
first  instance,  and  may  be  obtained  thus  :--^Oet  the  motion  paper  Howobtain- 
signed  by  counsel;  take  U  to  the  Master's  offiu,  and  draw  ttp  the^^^ 
rule;  serve  a  copy  of  the  ruU  upon  the  opposite  att<n7iw  or  agent. 
The  remaining  two  classes  of  the  above  rules  are  either  abso- 
lute in  the  first  mstance,  or  rules  to  shew  cause.    As  to  what 
rules  in  particular  cases  are  nisi  only,  and  what  are  absolute  in 
the  first  mstanoe,  will  be  found  noticed  under  the  different  heads 
throughout  this  work.    All  rules  to  set  aside  proceedings  for  ir- 
regularity or  otherwise  are  rules  nisi.    If  absolute  in  the  first 
instance,  they  are  obtained  thus : — Let  <m  affldawt  he  made  of 
the  facts  necessary  to  support  the  applieaUon,  annex  it  to  a  motion 
paper,  and  indorse  the  kUter  correctly  as  to  the  nature  of  the  rule 
remdred.    CHve  the  motion  paper  and  ajfidavit  to  counsel,  who 
torn,  after  stoning  it,  either  give  it  to  one  of  the  Masters,  or 
move  tt  in  Court,  according  to  the  nature  of  the  motion.    The 
motion  paper  ana  affidavit  should  be  hanckd  in  to  one  of  the 
Masters,  whether  the  rule  be  granted  or  re/wed.     If  the  rule 
be  granted,  caU  in  the  evening  at  the  Master's  office,  and  draw 
up  the  rule,  and  serve  a  copy  ojit  upon  the  attorn^  or  agent  of  the 
opposite  par^,  or  onthe  party  himself,  if  he  sue  or  defend  inper^ 
son,  as  dire^edpost,  1415  (a). 

If  the  rule  required  be  a  rule  nisi  only,  give  the  motion  paper^ 
uith  the  aMdavit  annexed,  to  counsel,  who  will  move  it  according^. 
Jf  granted,  draw  up  the  rule  with  one  of  the  Masters,  and  serve  a 
copy  of  it  as  directed  post,  1415  {b). 

The  formal  requisites,  and  parts  of,  and  other  general  matters  AiBdsTit  in 
relating  to  affidavits,  wUl  be  found  treated  of,  j^ost.  Part  6,  ch.  rapportor 
3.  As  regards  the  contents  of  the  affidavit,  the  necessary  requi-  "'^ 
sites  in  each  particular  case  will  be  found  noticed  under  the  par- 
ticular heads  throuj^hout  this  work.  In  general,  it  should  state 
such  facts  as  mav  induce  the  Court  to  grant  the  application. 
The  facts  shoula  in  general  be  alleged  as  positively  and  dis- 
tinctly as  the  case  wiU  admit  of,  and  not  be  left  to  mere  infer- 
ence, especially  where  it  lies  within  the  power  of  the  partv 
making  the  motion  to  arrive  at  a  certain  conclusion  as  to  such 
£m^  {e).    Where  it  is  sought  to  impeach  a  rule  of  Court  or 
judge's  order,  the  materials  upon  which  it  was  founded  should 
be  brought  before  the  Court  (J).    The  Court  will  not  even 
notice  the  £Act  of  an  application  having  previously  been  made 
to  a  judge  at  chambers  on  the  same  subject,  unless  it  be  sub- 

(e)  See  M  to  the  form  of  a  rule  iiM,  (e)  See  Ormn  t.  lUhan,  4  DowL  83S: 

Chit.  Fonns,  831.  Oaamt  ▼.  Dmgton,  6  M.  ft  W.  17. 

(6)  When  motiona  may  be  made  before  (d)N99iham  ▼.  BrUtowtt  11  Scott>  N. 

*  ludae^sittinglnpunuanoeoftho  Il.,773;41dan.ft0.i63,  &C 


G.  4  &  1 W.  4,  c.;^,  •.  1,  MeoMle,  134. 
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Pabt  ti.    Btantiated  by  affidavit,  although  the  judge  be  praait  tsA  ad* 

mit  it  (/).    But  where,  upon  a  motion  to  set  aside  t  jndge'i 

order,  it  was  objected  that  the  order  was  not  amiexed  to  U» 
affidavit,  or  set  out  verbatim  in  it,  but  the  substance  only  of  H 
was  stated,  the  Ck>urt  held  that  to  be  sufficient  (^^.  ADdwbeR 
all  mention  of  the  order  was  omitted  in  the  affiojiTit,  Vat  the 
rule  appeared  to  be  drawn  up  upon  reading  the  order,  theCoiut 
held  it  to  be  sufficient  (A).  A  rule  making  the  same  oid^  ii 
several  causes  mav  be  moved  for,  on  a  single  affidayit  vsAiM 
in  all  the  causes  (t).  If  unneo^sarilj  long,  or  if  it  contsin 
impertinent  matter,  the  Court  will  sometimes  refer  it  to  tb 
Master,  and  make  the  party  using  it  pay  the  costs  oocasM 
whanand  by  the  unnecessary  or  impertinent  matt^ (it).  The  ^B4nt 
aoTffl^&c.  *M"*  ^  made  before  the  rule  is  moved  far^  (mdpredmoedm<9if^ 
at  the  time  of  making  the  motion^  ana  must  be/Ued  or  ^9^Min 
with  the  Masters^  otherwise  the  rule  ^aU  not  he  drawn  f»,tr^ 
drawn  up,  shall  be  of  no  force  or  ^ect  {/)•  If  JM>t  alresdj  fiH 
it  must  be  handed  in  to  the  Master,  whether  the  mk  ni'  b* 
granted  or  refused  (m).  A  party,  in  order  to  make  rmda 
affidavit,  sworn  or  filed  after  he  has  drawn  u^  and  s^tedinile 
nisi,  must,  in  general,  withdraw  his  motion  and  no^  ^ 
again  (n).  But  before  the  rule  is  drawn  up,  he  may  iff^^ 
the  Court  to  have  it  drawn  up  on  reading  the  sup^aw^ 
affidavit  also  (o).  Under  particular  circomstanoes,  the  0^ 
will  allow  the  affidavit  to  be  made  after  the  role  b  ii»t« 
for  (p),  but  this  is  not  very  often  done  (y).  In  motions  to^ 
proceedings  on  bail  bonds,  for  setting  aside  an  sttseton 
against  the  sheriff  on  payment  of  costs,  if,  on  shewing  esose J 
be  objected  that  the  affidavits  <m  which  the  rule  mti « <^ 
tained  are  informal,  on  account  of  not  swearing  in  a  stricti] 
formal  manner  to  a  defence  on  the  merits,  or  that  the  ippl^ 
tion  is  at  the  instance  of  the  bail,  or  the  like,  the  Govt  ^ 
enlarge  the  time  for  discussing  the  rule,  and  permit  a  snp^ 
mentary  affidavit  to  be  produced  and  filed  (r).  In  one  Ci8e,w 
Court  of  Queen's  Bench  allowed  a  fresh  affidavit  to  be  ^  ^ 
support  of  a  rule  nisi  to  set  aside  an  award  after  the  rak  ^ 
obtained  (s).  If  you  intend,  on  anuing  the  case,  to  rely  on  ^ 
affidavits  in  the  same  cause,  already  on  the  files  of  the  Coi^ 
such  affidavits  must  be  specified  in  the  rule  fim  (f);  tod  H  H 
be  right  to  mention  the  tact  to  the  Court  at  the  time  of  nw*^ 
the  motion.  As  to  when  such  affidavits  cuinot  be  hk^  * 
posty  1421.  An  affidavit  sworn  6«/(>fv  judgment  signed,  has  bed 
held  good  on  motion  to  issue  execution,  notwithstanfel 
tricky  writ  of  error  (f#).  And,  in  general,  it  seems  to  be  no  w 

(/)  Corm  V.  Tedf,  7  Mee.  &  W.  148.  1888, 9  Jur.  9M.                      ..  .  « 

S)  Shirley  r.  Jacdbt,  3  DowL  101.  (p)  See  Pnrm  v.  Kgmtr,  1  H.  &  " 

.  )  AtwOl  T.  Bak9t»  b  DowL  402.  S0{  4  Ner.  A  M.  477.  S.  C      ^  v  c 

(i)  Barrack  v.VmeUin,  I  Q.B,sab,  (f )  See  Bmr^  v.  Ct&mk,  1  PflwU *-^ 


(*)  heuyia  v.   Woolrych,  3  DowU  099:  818.                                           ^.   ,^ 

Thomnmrn  ▼.  DUsat,  9  DowL  99. 85.  (r)  JferryiMii  ▼.  OvOMr.  1  O^J^ 

(/)  R.  H.,  36 G. 3,  Q.  B.    See  WUnam  19?.    See Skoiy* t. Um  Jtai^. *£^ 

T.  Reevet,  9  Chit.  11^.  218:  DiteMt  r.  e$ii  iteriot  v.  Skerhek,  7  DowLSi:  A 


ToOett,  3  Price,  959:  saOoumy  r.  Whetr^-  r.  Tmrntetm,  9  DowL  8W:  --_  ^ 

wood.  9  Salk.  461 :  PUmort  ▼.  U$od,  8  Ktf.  3  DowL  73|  CUl  Sam.  P»  Vts 

DowL  91.  pott,                                          ..••I 

(m)  E»p.  Diaut  9  Dowl.  92:  Em  p.  B-  {a)  Pvrin  ▼.  t[pm^,  1  a  Jk  W.  ^-  * 

derton,  Id.  568:  R.  v.  Peterhoiue,  1  Q.  B.  Nev.  &  M.  477,  &  a                   ,  .  n 

3M-  W  MS.,  K.,  18M,  pe  *•*•[';  ^SI 

in)  TOy  T.  Hmtlp,  1  Chit.  Rep.  laS:    Woo^ -,  9  Out  Rep  M:  H.*"^ 

Shaw  ▼.  Mawtfhld,  7  Prioe,  708.    See  Om  hmm,  1  Q.  B.  S14.              .  ..  ^  sii 

UUlv.  IWW«,  1  DowL  dE  L.  191,  B.  C.  (w)  B«to«  ▼.  Barmi*»  4  H.  *  » 

(o)  Per  LUtkdah,  J.,  Bail  Court,  M.  93L 
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jection  to  an  affidarit  that  it  was  sworn  before  the  precise  cir-     cha».  i. 

ciunstancee  arose  on  which  the  motion  is  founded^  provided  it 

could  in  anv  way  be  material  at  the  time  {x), 

Preyionsly  to  moving  for  a  rule  nisi^  a  notke  of  the  intended  Notice  of 
motion  is  sometimes  nven  to  the  opposite  party,  particularly  ^"'^^^"^ 
where  it  is  denied  that  time  and  expense  may  be  saved  by 
affording  the  adverse  party  an  opportunity  of  shewing  cause 
iffiainst  It  in  the  first  instance,  or  where  the  object  is  to  induce 
the  Court  to  disallow  the  costs  of  proceedings  had  after  such 
notice,  and  before  motion  (^).  In  the  Queen's  Bench,  notice 
of  motion  is  necessary  in  the  case  of  an  information,  or  to  quash 
a  conviction  {z).  But  it  need  not,  in  that  Court,  be  given  in 
order  to  obtam  a  rule  for  a  stay  of  proceedings  of  the  opposite 
party  (a),  unless,  perhaps,  in  the  case  of  a  rule  under  the  first 
section  of  the  Interpleader  Act  (5).  In  the  Exchequer  (5)  and 
Common  Pleas  (c),  such  notice  is  necessary  to  obtam  such  sta^ 
of  proceedings,  in  the  Exchequer,  it  seems,  a  two  days'  notice  is 
requisite  {d).  Where  no  proceedings  have  been  had  for  four 
terms  exclusive,  a  term's  notice  of  motion  is  in  general  requi- 
aite  {e) ;  but  as  the  object  of  this  rule  is,  that  the  opposite 
part^  may  be  informed  of  an  intention  to  take  a  step  m  pro^ 
ceedtnff  to  judptneniy  it  does  not  apply  to  applications  to  set  aside 
proceedings  (/). 

Certain  motions  cannot  be  made  on  the  last  day  of  term ;  wbat  mo- 
tfaus,  a  rule  which  is  nisi  only,  as  a  rule  for  an  attachment  (^)  ;  Se^S^^ 


or  to  answer  matters  of  an  affidavit  (h) ;  or  to  stay  proceed-  last  <uy  of 
iBgs  (•) ;  or  for  the  Master's  report  alter  the  examination  of  a  **""• 
pioiy  on  inteirogatories  {i)y  or  to  enter  a  suggestion  for  costs  (I), 
cannot  be  moved  for  on  the  last  day  of  term.  And  it  seems  tnat 
BO  motion  can  be  made,  nor  can  any  question  touching  an  award 
be  discussed  on  that  day  (m).  Nor  will  the  Courts  on  that  day 
permit  a  matter  of  law  to  be  discussed  upon  motion  (n),  except 
under  very  special  circumstances  (o).  Nor  will  any  of  the 
Courts  maxe  a  rule  nisi  a  stay  of  proceedings,  which  is  granted 
on  that  day.  But  a  motion  for  an  attachment  for  non-payment 
of  costs  on  the  Master's  allocatur  (p),  or  against  the  sheriff  for 
not  returning  a  writ  of  eapiae  or  bringing  in  the  body  (^),  may 

(X)  Raai  T.  MoMtitt  4  Dowl.  681.    Ste    ubi$upra. 
Jxmft  V.  Onter,  4  Eatt,  348:  Umgaton  ▼.       (I)  BaUn  ▼.  JovMf,  I  ChiL  Rep.  744: 


WeOtertU,  14  M.  &  W.  104.  Aiwu,  2  Price,  143.    See  Qronowv.  Ptdm 

(p)  Tidd.  441.    See  Anon.,  1  Wib.  30.  tor,3  Dowl  A71. 

And  see  Chit.  Fonm,  633.  {k)  R.  ▼.  frtrnkr,  1 W.  BL  311.  Under 

(e)  RtT  v.Jo/uuoH,  M. ,  82  O.  3*  Q.  B.;  very  special  drcumitaneei,  a  rale  for  thto 

Tidd,  New  Pract.241.  purpose  might  be  moTed  for  on  the  last 

(a)  SiraUm  v.  Regan,  2  Dowl  085:  dayof  term,  (5.  C.) 

OTcrruliiig  Fortetem  v.  Jonm,  I  Id.  fi84.  {D  jtnon.,  4  M.  dc  Or.  906. 

See  ante,  104&  (m )  Bignaav.  Oaie,  2  Scott,  N.  R.,  682; 

(6)  Smith  V.  Wheet«r,  3  Dowl  431;  1  9Dowim&CL.-  K«rr  v.  Je«ton,  1  Dowl., 

Gate,  15, 5.  a  N.S.,  340:  fVatkinev,  PItUpoU,  M*CleL 

(c)  See  Ro{/^  ▼.  Brwm,  1  Hodges,  27.  ft  Y. 393:  Nettleton  v.  CVtM^,  Tidd's  Prac. 

{d)  Hannah  v.  IV/fman,  3  Dowl  673.  9th  ed.,  ^6:  Treanee  v.  Piimeger,  Cowp. 

(«)  Tipton  V.  Meekt,  8  Moore,   579;  S3:  Re  Bvane  v,  HimeU,  5  Scott,  N.  R., 

ante.  Vol  l.ias.  240:  Brooksv.  parmme,  7  Jur.  1016,  B.  C. 

(/)  Lutnlep  V,  Hemptm,  6  DowL  556;  And  see  9  &  10  W.  5,  c.  15,  s.  9;  R.  M., 

wUe,  Vol.  1, 132.  36  G.  3,  K.  B. 

ig)  Anon,,  3  Smith,  118 :  AOmof  ▼.  (n)  See  Twmmr  ▼.  Ua^vr  of  Kmdai,  2 

R^pUv,  2  Scott,  N.  R.,  903.  Dowl  &  L.  197. 

(A)  Bai(r  ▼•  Jvnm,  1  Cbit  Rep.  744:  Em  (o)  See  Drwy  ▼. Homn^field,  11  Ad. &E. 

p.  Anon,.  2  Dowl  227  :    A*  Twmer,  3  105,  n. :  A.  v.  Wheeler,  4  W.  Bl  311:  Doe 

I>owL  (u7 :  Jaeol/e  eaee,  4  Burr.  502.    The  Stevene  ▼.  Lord,  6  Dowl  256. 

Court  of  Exchequer  have  nfused  topermit  (p)  5  Ourr.  686,  Q.  B. 

•ucli  a  motioQ  to  be  made  so  late  m  the  (o)  1  Burr.  651, n.:  K.B.,R.T.  380. 

Cenn  that  the  opposite  par^  could  not  3;  C.  P.,  1  B.  dc  P.  312:  Rex  v,  York,  ft 

ilMfw  cause  In  that  term  :  Kx  p.  Anon,,  Burr.  9906:  Ru in  iheoampf  WaOimr  v. 
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Part  ▼!.    be  moYed  for  on  the  last  day  of  term.    And  wbere  tlie  fobjeei- 

matter  of  the  motion  has  occurred  at  the  end  of  the  tenn,  aad 

the  party  has  not  been  able  to  complete  his  affidsTitsbefontfe 

last  day,  and  the  matter  is  of  a  nature  pressiiig  for  iinBifditto 

decision,  the  Court,  on  the  last  day  of  the  term,  will  sometiiBH 

grant  a  rule  nisi  to  shew  cause  in  the  following  Tacatioo,  oa  m 

early  day,  (a  week  or  more),  before  m  judge  at  chamben(rX« 

direct  the  party  to  apply  by  summons  to  a  judge  at  chambcn ; 

and  such  judge  would,  when  justice  requires  it,  either  mske  m 

order,  or  stay  the  proceedings  till  the  next  t^rm,  in  order  to 

give  the  party  an  opportunity  then  to  move  the  Court.    As  m 

shall  shew,  jMHf^,  1428,  side  bar  rules  may, hyR.  H^%  W.iyf* 

96,  be  obtained  on  the  last  day  of  term,  as  well  as  aoj  otbo. 

The  Court  of  Exchequer  will  sometimes  take  the  new  tnil  ps- 

per  on  that  day  («). 

Whatptrtki      The  rule  should  be  drawn  up  in  such  a  manner  that  aDtKfli 

iiMitaould  to-   ^jiQ  are  to  be  afVected  b^  it,  and  upon  whom  it  is  intended  to 

be  served,  shall  be  required  to  shew  cause  i^atnst  it ;  ior  tk 

Court  cannot  make  an  order  upon  any  person,  not  even  m  tk 

attorney  in  the  cause  for  payment  of  costs,  unless  he  be  dM 

upon  by  the  rule  nisi  to  snew  cause  against  it  (().    If  tbii^ 

is  moved  for  in  a  cause,  it  should  in  general  call  upon  the  |tfty, 

and  not  merely  his  attorney,  to  shew  cause  («),  unlesi  it  be  & 

matter  of  complaint  against  the  attorney  personally  («). 

For  what  The  mle  when  nisi  only,  unless  when  moved  for  on  the  hA 

£S2]dbe       ^7  o^  ^®  term,  requires  the  opposite  party  to  shew  caoae  ipon 

<invii  ap,      some  day  certain  in  term,  usually  three  or  four  days  in  ft  to^ 

cause,  or  six  days  in  a  country  cause  (jr),  or  more,  (accordiaf  to 

the  distance  of  the  opposite  party's  residence ),  after  it  ii  dnn 

up  ;  but  where  the  nue  is  obtained  Uie  day  before  the  Isit  diy 

01  term,  and  Uie  transaction  to  which  it  relates  took  plsM  i> 

town,  it  may  be  drawn  up  for  the  last  day  of  term,  and  maybe 

made  absolute  at  the  rising  of  the  Court  on  that  day.   A  rak 

nisi  for  setting  aside  an  award,  however,  should  not  be  dit^ 

upforthelastday  of  term;  for  by  22.j»f.,  36C?.3,coiinidci^ 

TojJ^        not  be  heard  to  shew  cause  against  it  on  that  day  (f ).   Aw 

chambefs.      ^i^y  except  under  special  circumstances,  will  not  be  gttnted  to 

shew  cause  at  chambers  (z).  It  is,  however,  frequently  so  gno^' 

ed  in  the  case  of  a  prisoner,  also  in  inteipleader  cases  (a)* 

^^^  #        ^  ^^  *^  cannot  be  supported  or  maae  absolute  on  a  gi^w 

STtarSL    diflFerent  from  that  sUted  therein  (M.    Al8o,by  i?.  r.,42^A 

nw.  K.  B.  (c)  ;  R.  if.,  10  Q.  4,  r.  2,  C.  P.  (J),  **  wheie  a  rak  *• 

Settitag  aside  shew  cause  is  obtained  in  this  Court  for  the  puipose  of  settnj 

^*       aside  an  annuity,  the  several  objections  thereto  mtended  to  bs 

insisted  upon  by  the  counsel  at  the  time  of  making  floch  m 

absolute,  shall  be  stated  in  the  said  rule  to  shew  cause."  So,  bf 

R.  E.y  2G.4,  K.B.  ;  R.  if.,  10  G^.  4,  r.  3,  C. P. (e), ** wbtft 

WhOtv,  ind  JTAnv  ▼.  JrifUM*,  1  Chit.  (r)  ScepMtf,  UQS.                 _^  ^ 

Rep.  Sta  (s)FWrT.#M,f  DopLV*"''*^^ 

(r)  Chit.  Sam.  Prac  10&     ButMtl^Wr  Mmthatt,  9  Oo»L  *  L.  37S.     ^«,  mi 

T.  All,  3  DowL  SB.  (a)  PowtUtr  v.  Lode,  4  Ncv.  *  "JP 

(•)  Lambtrt  v,HmiK  lA  Law  J.,  N.  &,  Bmmmv.  Oimb.4  DowL  10:  Bm^* 

S96.Exch.:BoiiiT.»FaiMMcM,10Jur.aOS.  DteMV .  8  Seott.  ISS.              ,^.  mu 

(I)  ChmlifH  ▼.  Pmn$.  4  J^cmL  AB3:  Nbr-  (6)  See  SMM  ▼.  CM,  S  p^  2i 

«M>  ▼.  CWrM«,  9  Dowl.  M&   See  poif ,  14fl0.  Dm  fli*  ▼.  JteriMii;  t  DovL  «:  ^^ 

IH)  Bmgkr  V.  TwUilm,  8  Law  J.,  188,  1488. 

C.  P.I  4ntof ..  N.  C, 714.  8,C,  (c)  8  East,  888. 

(V)  Baber  v.  Hmrri§»  7  DowL  088.  {d)  6  Bfaig.  347- 

^{*)SmAr^urr,M*nkta,2  DowL  &  (•)  Andace  U  Pito^,  17* 
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a  mle  to  ^ew  cause  is  obtained  in  this  Ck>art  to  set  aside  an  Cbap,  u 
award,  the  several  objections  thereto  intended  to  be  insisted  upon 
at  the  time  of  making  such  rule  absolute  shall  be  stated  in  the 
rule  to  shew  cause."  An  objection  to  the  pounds,  arising  from 
the  mistake  of  the  clerk  of  the  Court,  will  not  be  allowed  to 
prevail  (/  ).  It  is  not  necessary,  in  a  rule  msi  to  set  aside  pro- 
ceedings for  irregularity,  to  specify  the  grounds  of  irregularity 
on  which  the  pitfty  rebes  (  ^),  though  this  is  otherwise  in  the 
case  of  a  summons  before  a  judge  for  that  purpose  (h). 

If  the  rule  be  drawn  up  wrong,  by  mistake,  the  bourt,  as  we  AmndnMot 
shall  presently  see,  will  order  it  to  be  corrected  (t).  ^' 

Service  of,'] — ^A  copy  of  the  rule  nisi,  or  the  rule  nisi  itself  (i\  serriot  of. 
must  be  served  on  the  party  against  whom  it  has  been  obtainea. 

By  a  rule  of  all  the  courts  of  H.^  2  fV,  4,  r.  51.  **  it  shall  Sbmring 
not  be  necessary  to  the  regular  service  of  a  rule,  that  the  original  ori«totfnito. 
role  should  be  shewn,  unless  sight  thereof  be  demanded,  except 
in  cases  of  attachment "  (/).    If  not  shewn  when  demanded,  or 
in  a  reasonable  time  after,  the  service  would  perhaps  be  void. 
The  copy  of  the  rule  should  be  delivered  open,  and  not  enclosed  shoaid  b« 
in  a  sealed  letter,  otherwise  it  would  have  to  be  established,  in  ^^  **?•"• 
order  to  render  it  good  service,  that  it  was  opened  by  the  at- 
torney or  his  clerk,  or  the  party,  or  some  one  authorised  by  him, 
and  this  before  nine  at  nignt  (m),  that  being  the  time  of  the  day 
limited  for  service  of  rules,  &c.    As  to  service  through  the 
post.  Bee  pott,  1417. 

The  service  must,  by  rule  of  JJ.  71,  2  W,  4^r.  50,  be  be-  Tfant  of  tar- 
fore  nine  o'clock  at  night  (n).  It  cannot  be  served  on  a  Sun-  ^f^^ 
day  (o).  It  must  be  served  a  reasonable  time  before  the  day 
specified  in  it  for  shewing  cause.  Where  a  rule  nisi  to  com- 
pute was  served  at  York  on  the  day  cause  was  to  be  shewn,  it 
was  held  insufficient  to  authorise  making  the  rule  absolute,  even 
although  ten  days  had  elapsed  since  the  service  (/>).  As  to  en- 
larging the  rule  when  it  is  served  so  late  that  the  party  cannot 
shew  cause  against  it  in  time,  &c.,  see  post,  1419.  If  there  is  not 
time  to  draw  up  the  rule,  arising  from  a  press  of  business  in  the 
ofBce,  or  the  like,  a  notice  of  the  same  having  been  obtained  should 
be  served,  in  order  to  give  the  rule  eflFect  as  to  staying  proceed- 
ii>ga»  or  otherwise,  until  it  is  drawn  up  (q). 

Personal  service  is  required  only  in  the  case  of  a  rule  nisi  for  Penonai  •«• 
an  attachment,  or  where  a  rule  is  served^  and  the  money  or  ^^****  ^***** 
other  thing  required  bj  it  is  demanded,  with  a  view  to  obtain 
an  attachment  for  the  disobedience  of  it;  or,  it  seems,  with  a 
view  to  proceed  under  the  1  <S^  2  Via.  c.  110,  s.  18,  (post,  1428); 
and  in  such  a  case,  the  original  must  be  shewn  to  the  party  at 

_,</)  talker  ▼.  Ntedham,  1  Dowl^  N.  S.,    S.  C) ;  and  in  Exch.  iFartutone  f.  Tbyfer, 
S».  S  Y.  4e  J.  30). 

(g)  Betmds  T.  Bruet,  9  DowL  Ac  L.       im)  See  Arrowtmith  ▼.  Ingle,  8  Taunt. 

ih)  Antet  1970  ;  voet,  1434.  (n)  Ante,  Vol.  1, 80,  where  see  the  cod- 

¥)  Poe€,  14SS,  1497.  itruction  of  this  rale.    It  extends  to  sum- 

(A)  Lmtfv.  Jtmet,  3  DowL  315.  mouses :  BtadOmme  ▼.  Peate,  9  C.  &  M. 

(/)  hk  the  C.  P.  the  practice  was  for-  944t  Oabe  ▼.  Lord  I^tOetont  9  W.  Bla. 

^Tly,    ft  seems,  otherwise.      IWpe  ▼.  9S0. 

f^rtghi,  Bftmes,  403.    But  see  Bolmee  y.  (o)  ii'lleham  ▼.  SmWk,  8  T.  R.  86. 

fm<or.  4  Moo.  dE  P.  898:  7  Bine.  189,  S.C)  (p)  FarreU  ▼.  Dale,  9  DowL   15,  per 

It  wae  alwiM  the  practice  in  Q.  B.  lit  ▼.  OMmsy.  B. 

^■**f^l  '.^uR*  3*1  s  BeUow»  T.  PouU-  iq)  See  TUeM  ▼.  Hodgson,  9  DowL  &  L. 

netf,  6  M.  Ac  Stt.  930}  1  ChlL  Rep*  466,  655;  13BI.  &W.  638,  8.  C 
TOI.*  ZI*                                            D  D 
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Padt  ti.  the  time  the  copy  is  delivered  to  him.  Serriee  on  the  nsidep- 
sheriff,  or  ilepnty  sheriff^  it,  howerer,  safficieat  in  the  cue  of  m 
rule  agwnst  the  8heriff(r). 
WhmpanT  If  ft  party  BUGB  or  defendB  by  attornfij,  the  serriee  must  beon 
^^iiton^  him,  and  not  on  the  client,  so  long  la  the  authoritj  con- 
tinues (s).  So,  if  the  attorney  appoint  a  town  agent,  the  serriM 
must,  in  general,  be  on  him,  and  not  on  the  attorney.  Wheis^ 
indeed,  the  attorney's  or  agent's  residence  ia  unknonn,  the  sar- 
vice  Bliould  be  on  Uie  party  himself,  if  he  can  be  found  ;  and  if 
none  can  be  found,  then  leave  ofthe  Court  should  he  obtained  for 
a  service  in  the  best  manner  the  circumstances  will  admit  of  (f). 
Service  on  the  attorney  or  his  clerk  at  his  office  of  buBinese  i^ 
in  general,  sufficient.  If  he  be  an  attorney  of  the  Queen'a  Bench 
or  Exchequer,  the  rule  may  be  served,  by  leaving  a  copy  at  tit* 
place  mentioned  in  the  Iraokat  the  Maater'soffice(u),  with  any 
person  resident  at  or  betoii^:iiig  to  such  place  ;  and  if  soch  at- 
torney liave  not  entered  his  name  and  place  of  abode,  &C.,  ui 
the  said  book,  then  fixing  up  the  copy  La  the  Master's  offiet 
shall  be  deemed  a  sufficient  service  («).  Service  at  tlte  chai»- 
bers  of  an  attorney  on  his  laundress  will  not  suffice,  unless  ah« 
act  as  his  servant,  and  the  affidavit  of  service  state  tliat  fJMt,  or 
the  deponent's  belief  to  it  (jt)  ;  and  also  the  defendant's  belirf 
that  the  attorney  has  received  the  rule  (e).  Service  at  Um 
house  of  the  defendant's  attorney  with  a  female  servant,  who 
stated  she  was  authorised  to  receive  papersfor  the  attorney,  has 
been  held  sufficient  (a)  Putting  the  copy  of  the  rule  under  the 
door  of  the  attorney's  chambers  or  place  of  i)Daine3s  ((),  or 
into  a  letter-box  (c),  unless  there  is  a  notice  requesting  puaxa, 
&c.,  to  be  so  left  ( i'},  or  unless  you  ascertain  tnat  it  has  Mas 
received,  and  swear  to  the  belief  of  such  receipt  (e),  will  not 

Wiicn  party  If  the  Opposite  party  Sues  or  defends  in  person,  and  a  pcr- 
feSitftt^in  oonal  service  is  not  required,  the  copy  of  the  rule  maj  h«  left 
pcnon.  at  his  residence,  with  his  wife  or  a  domestic  servant,  (^  aoute 

person  who,  from  the  habit  of  receiving  messo^  for  him  or 
otherwise,  may  be  presumed  to  have  anthority  from  him  to  r*- 
ceive  it  f/) ;  and  it  may  be  so  left  at  his  reudence,  thongh  be 
himself  IS  not  then  actually  residing  there,  if  his  &i!uly  are  (d^ 
Thus,  service  upon  the  party's  mother  (A),  or  uster  (i^  at 
his  residence,  is  sufficient.  So  is  a  service  on  a  female  ithe  is 
sworn  to  be  a  member  of  the  party's  family,  though  the  defiree 
of  relationship  be  not  known  (£).     So  is  a  service  on  ths  h 

(tl  S«  »•»■■«  T.  'rbA,  8  Do*L  38 

"l  R.H.fgO.  3^  R.H.,Q.  B.,1  W.    1—    ■ '- 
I,  Eiob.     So  OKMum  T.   ^ 
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lord  or  a  servant  at  an  inn,  in  which  the  party  to  be  served  is     crap.  i. 

residing  or  making  his  usual  place  of  abode  (l).    So,  service  by 

leaving  a  copy  of  the  rule  with  a  porter  at  a  cluo-house,  of  which 
the  party  was  a  member,  the  action  being  on  a  bill  accepted  by 
him  payable  at  the  club-house,  and  it  being  sworn  that  his 
servant  called  there  every  day  for  his  letters,  &c.,  has  been 
held  sufficient  (m).  Where  there  b  a  board  on  the  door  of  the 
party's  chambers,  desiring  all  messages  and  parcels  to  be  left 
at  a  particular  place  off  the  premises,  service  there  will  not, 
perhaps,  of  itself  be  sufficient  (n);  but  if  it  be  left  there,  and  the 
person  with  whom  it  is  left  afterwards  says  that  he  gave  it  to 
the  defendant,  that,  it  seems,  will  be  sufficient  (o).  Where 
the  service  was  at  the  party's  chambers  on  the  servant  of  the 
laundress,  it  was  deemed  insufficient  (p).  And  service  by 
putting  the  copy  of  the  rule  under  the  ooor  of  the  defendant  a 
(an  attorney's;  chambers  is,  it  seems,  not  sufficient,  although 
the  laundress  afterwards  stated  that  the  defendant  would  pro- 
bably have  the  copy  in  the  course  of  the  day(y).  Service 
by  leaving  the  copy  of  the  rule  in  the  party's  room  in  a 
college,  or  in  apartments  in  which  the  party  resides,  no  person 
being  there  to  receive  it  (r^;  or  by  leaving  it  at  the  party's 
office  in  which  there  is  a  letter-box,  over  which  is  written 
*•  letters,"  will  not  suffice  (*)  ;  but  it  would  be  otherwise, 
if  there  be  a  notice  on  the  door  directing  papers,  &c.,  to  be 
put  into  the  box,  &c.  (t).  Nor  is  service  at  a  house  or  place 
of  business  which  the  party  to  be  served  has  left  (u),  Wor  is 
service  on  a  workman  on  the  party's  premises  {x) ;  or  on  a 
warehouseman  at  the  party's  warehouse  (jr).  Nor  is  service 
on  a  clerk  or  servant  at  the  counting-house,  place  of  busi- 
ness, or  warehouse  of  the  party,  for  he  may  not  go  there  for 
some  time  (^r).  Nor  is  service  on  a  person  whom  deponent 
"believes"  to  be  a  friend  of  the  party,  staying  at  his  house, 
and  authorised  to  receive  messages  for  him  (a).  Nor  in  gene- 
ral is  service  on  his  landlady  at  his  lodgings  (5).  But  the  ser- 
vice in  any  of  these  cases  will  suffice,  if  it  can  be  made  ap« 
pear  that  the  copy  of  the  rule  afterwards  came  to  the  party's 
bands  (c). 

Where  a  copy  of  a  rule  was  sent  in  a  letter  by  post  to  the  de-  By  Po«. 
fendant  with  tne  rule  itself,  and  the  latter  was  returned  in- 
dorsed, "  received  a  copy  of  the  within  rule,"  and  signed  by 
the  defendant,  the  service  was  held  to  be  sufficient  (d), 

(D  Tuck  ▼.  Qw:^,  13  Law  J.,  N.  S.,  39.  8  Dowl.  32. 
ExdL :  Goriing  v.  Bmt,  I  Dowl.,  N.S.,  333.       (*)  HUcheoek  v.  Smith,  5  Dowl.  S4a. 
And  lee  Bremdm  v.  Edwarth,  i  Dowl.,       (y)  Ibouon  v.  PMpt,  6  M.  dc  W.  626;  8 

N.S.,225.  Dowl.  770,  &C. 

<m)  RfdMMUf  ▼.  Barton,  2  DowL  183.       (s)  See  ante,  912.  and  cases  there  cited 

^rrice  at  Heralds'  college:   Groom  v.  in  n.  (a).    It  might,  perhaps,  suffice,  if 

Fittroy,  8  DowL  Sa  the  clerk's  business  be  shewn  to  be  to  for- 

(«;  Stttut  ▼.  SmUh,  1  DowL  806.  ward  messages  and  notices  to  his  master. 

M  Rngiattart  v.  Mofwon,  1  Dowl.  422.  Id. 

(p)  Snith  ▼.  Spurr,  21)owl.  231.    But       (a)  Brandon  v.  Edward$^  2  Dowl.,  N.  S., 

•ee  Dodd  t.  Drummtrnd,  1    DowL  381;  255.  AndseelV^torv.  WhUwarthtW  L$m 

«wrf  V.  Smith,  Id.  fiOfi.  J.  N.  S.,  137,  Exch.:  Monroe  v.  Reader, 

(«)  StrutUm  V.  Hawkee,  3  Dowl.  26.  1  DowL.  N.  S.,  564. 

{r)Chqffl!r»y.Gtover,  5  DoTil,  81,  (6)  Gardner  v.  Green,   3    DowL  343: 

(#)  A^Aom  r.Sauryer,  1   DowL  &  I*  SaUsburp  v.  Sweetheart,  5  DowL  81.    But 

/i  'i,^*  ''•»  ^'  S-.  40,  Etch.,  S.  C  see  Lawee  v.  Scales,  2  DowL,  N.  S.,  «2. 

(')  Warren  v.  Thompeon,  2  DowL,  N.  S.,       (c)  See  caMS  cited  in  n.  (c),  ante,  1416. 

i^\  m   ^      ^       .^     .  ^  (d)  Smtt*v.Ow»»picW.6DowL728.  And 

•  ^SLSSf"  T-wP^'  *  ^^^^  ^''  ^^"'^  •^  G^^*nt  V.  Stoneham,  7  Dowl.  126. 
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Part  vi. 

On  prisoner. 

On  one  of 
several  par- 
ties. 


Senrke  where 
residence  un- 
known* ^EC. 


IrregularlUei 
in  senrice. 
bow  waived. 


Affidavit  of 
service. 


Buki  on  Motion  hy  Cotuuel. 

In  the  case  of  a  prisoner,  servioe  on  the  turnkey  of  the  prison 
in  which  he  is  detained  will  suffice  (e). 

In  an  action  hrought  hy  several  parties,  service  on  one  would, 
in  general,  be  good  service  on  all,  if  they  be  all  acting  together. 
Where  sever^  suffer  judgment  by  derault,  in  an  action  on  a 
promissory  note,  they  acknowledge  a  joint  cause  of  action,  and 
that  qtioad  hoc  they  are  partners;  service,  therefore,  on  one  is 
service  for  all  (/).  It  seems,  that,  in  an  action  against  seTeral 
executors,  each  must  be  served,  unless  one  acts  for  all,  or  all  de- 
fend by  one  attoi-ney  (ff\ 

Sometimes,  in  tne  aosence  of  the  opposite  party,  or  where 
his  residence  is  unknown,  the  Court  will,  on  an  affidavit  shewing 
the  necessity  of  it,  make  it  part  of  the  rule  nisi  (A),  that  it  be 
served  in  a  particular  manner,  being  the  best  the  circumstances 
will  admit  of,  as  by  leaving  a  copy  of  it  at  a  particular  place,  or 
by  sticking  it  up  in  the  office  ;  or  in  the  case  of  absence  abitiad 
and  an  agent  here,  by  serving  it  on  such  agent,  or  the  like  (t). 
Service  of  a  rule  W  sticking  it  up  in  the  office  will  not  be 
allowed  upon  an  affidavit  that  the  attorney'^  residence  is  un- 
known, unless  it  is  also  sworn  that  the  party's  residence  is  un- 
known (k)»  Where  the  Court  gives  leave  to  serve  a  defendant 
in  a  particular  manner,  they  wiU  not,  in  general,  make  a  pro- 
spective rule,  that  service  of  future  rules^  Sic,  may  be  effected 
in  the  same  way(/). 

In  all  cases,  even  where  personal  service  is  required,  any  ir- 
regularity in  it  is  deemed  to  be  waived  by  the  party  moving 
to  enlarge  the  rule(m),  or  appearing  to  shew  cause  against 
it  (n).  But  by  thus  appearing  he  does  not  waive  any  irreen- 
larity  in  the  copy  of  the  rule  served,  as,  that  it  is  not  inUlled 
in  the  cause,  or  the  like  (o). 

In  general,  the  affidavit  of  a  service  of  a  rule  must  allude  to 
the  ^*  copy  of  a  rule  hereunto  annexed^"  and  **  not  the  rule  in 
this  cause  (/>)."  An  affidavit  stating  the  service  '*  of  a  tme,** 
omitting  the  word  '*  copy,"  has  been  held  sufficient  (a).  So 
has  an  affidavit  of  the  service  of  the  original  rule,  ana  not  m 
copy  (r).  An  affidavit  alle^ng  a  service  **  on  the  day  of  the 
date  hereof"  no  date  appeanng  in  the  affidavit,  except  the  date 
of  the  jurat  J  is  insufficient  («).  Where  a  rule  is  served  <m  a 
sister  or  daughter  of  a  party  at  his  dwellixi|g-house,  the  affidavit 
must  state  that  ^e  resides  there;  otherwise  where  the  servioe 
has  been  on  a  wife  or  domestic  servant  (^).  We  have  seen 
(antCy  1416, 1417)  as  to  when  the  affidavit  should  state  the  de- 


le) Moon  T.  NewboU,  11  Leg.  Obe.  307, 

tfe.lOftS. 

{/)  Figg*^ T.  Ward,  9 Dowl.364;  S C. 
&  M.484.  S.  C.  .*  Amlot  v,  Rvant,  7  M.  & 
W.  469;  9  DowL  tl9,  8,  C.  nom.  AimUe 
▼.  JSiwDM.  And  see  Gnwtf  v.  Sfonetem,  7 
Dowl.  196t  Cbrfsr  ▼.  aouthatt,  3  M.  &  W. 
198. 


must  be  _part  of  the  rule,  see 


(g)  Pemler  v.  Seaman,  5  Ner.  fr  M.  879 

W  It  must  be  part  of  1 
NeOmm  ▼.  SAse,  8  Dowl.  39. 

U)  See  NMteM  ▼.  Shoe,  8  Dowl.  39: 
SsolQr  ▼.  Rob«rt$on,  9  DowL  568:  Brown 
▼.  StitOt,  1  M.  ft  W.  079t  Gtbrnm  v.  Lord 
Aati«|ufc,7Soott,931. 

(k)  Wright  ▼.  Gardnm-,  3  DowL  657. 
See  JfwcNs  ▼.  Nowman,  9  DowL  639. 

(/)  Dovtos  T.  Jsmwr,  9  Soott,  N.  R., 


909f  9  DowL  45,  S.  C-  MarHn  ▼.  CotmOL 
9  DowL  694:  Lsyftm  ▼.  JTmsm,  6  DowL 
975. 
(m)  Qartwrtghi  T.  Blaekvmih,  1  DowL 

4wf* 


(fi)  Tldd,  445:  Lov  ▼. 
DowL  447. 

(o)  fFood  ▼.  OM^fMi,  1  C  »  M.  79s 
1  DowL  587.  &  C  And  see  Oathim  ▼. 
JEM,  3  Moa  it  So.  916;  9  DowL  731.  &  d 

(p)  FUMt  ▼.  BeKen. 4  Dowl.989. 

{q)  Jt  ▼.  Sluri^r  9f  St^^ferd,  5  Dowl. 


(r)  LetiT  ▼./<>«•*,  3  DowL  315.    _    ^ 
(«)  Hugh0»  ▼.  Brownt,  7  Scott,  N.  Rt 
517;  1  DowL  ac  L.  78B.  &  C  .^_^ 

(0  HoOand  ▼.  Wrigki,  9  Jur.  40P»  C«b. 


Enlarging  Rules.  1419 

fendant's  "belief  that  the  copy  of  the  rule  has  come  to  the  defend*     ciap.  r. 
ant's  handsy  where  it  has  not  been  personally  served  upon  him,  — — 

fVhen  Rule  Nisi  a  Stay  of  Proceedings^  dccJ^ — The  rule  niw,  when  a  tuy 
when  it  states  that  "  all  proceedings  shall  be  in  the  meantime  g^"*****" 
stayed/'  suspends  the  proceedings  for  all  purposes,  until  the  ^^ 
rule  is  disposed  of;  and,  therefore,  pending  such  rule,  the  plain- 
tiff cannot  move  to  make  a  rule  in  the  cause  absolute  (u ),  or 
move  to  enlarge  another  rule  in  the  cause  {x)y  or  even  obtain 
a  rule  to  discontinue  the  action  (y^.    If  a  rule  nisi  be  moved 
for  on  the  last  day  of  term,  it  will  not  operate  as  a  stay  of 
proceeding's,  nor  will  the  Court  allow  the  rule  to  be  worded 
so  as  to  ^ve  it  such  an  operation,  unless,  perhaps,  under  very 
special  circumstances  {z).    If  the  rule  operate  as  a  stay  of  pro- 
ceedings, any  proceedmgs,  directly  or  collaterally,  had  in  the 
cause,  whibt  the  rule  so  operates,  may  be  set  aside.    As  to 
what  time  a  party  has  for  taking  the  next  step  after  the  rule 
is  disposed  of,  eeepost^  1425. 

Abandoning  Rule  Nisi.] — ^A  party  who  has  ohtained  a  rule  Abandooing 
fiifi  cannot  be  compelled  to  proceed  with  it  (a) ;  and  it  would  '^nW* 
seem,  that  he  may  abandon  it,  even  after  service,  on  giving 
notice  of  abandonment  to  the  opposite  side,  and  paying,  or 
offering  to  pay,  any  costs  which  may  have  been  incurred  in 
consequence  of  the  rule.  If  the  rule  he  not  drawn  up  within 
the  time  for  acting  upon  it,  it  will  he  considered  as  abandon- 
ed (b).  As  to  the  time  allowed  for  service  of  the  rule  in  general, 
see  ante,  1415.  As  to  moving  to  open  or  rescind  a  rule,  or  mov- 
ing a  second  time  upon  the  same  subject,  see  posi,  1425. 

JBnlaroing  Rule  Nisi."] — Either  party,  if  not  prepared  to  sup-  Bnimiiig 
port  or  shew  cause  afl;ain8t  the  rule,  should  move  tnat  it  be  en^  '"^  *"■*• 
larged  to  a  future  day  in  the  same  or  the  next  term ;  or  to 
support  or  shew  cause  against  it  before  a  judge  at  chambers  in 
the  vacation.  It  is  seldom  necessary  to  move  to  enlarge  the 
rale  to  another  day  in  the  same  term,  as  counsel  will  in  general 
consent  to  this.  6ut  if  a  rule  be  drawn  up  to  shew  cause  in 
one  term,  it  cannot  be  made  absolute  in  the  next  term  without 
enlarging  it,  though  it  may  be  revived  (c).  But  it  is  not  by 
any  means  as  of  course  that  the  Court  will  thus  enlarge  a  rule; 
sufficient  grounds  must  be  stated  to  induce  them  to  do  so  {d). 
If  the  application  he  made  by  the  party  who  obtained  the  rule, 
the  Court  usually  grant  it  where  it  is  in  his  own  delay ;  but 
not  where  it  would  have  the  effect  of  detaining  the  opposite 
party  in  custody ;  nor,  in  other  cases,  without  consent  or  some 
evident  necessity :  if  moved  for  by  the  opposite  party,  the  Court 
will  frequently  enlarge  the  rule  upon  terms  (e) ;  or,  if  the  rule 
were  not  served  in  time  to  give  the  party  an  opportunity  of 


(«)  Andermm  ▼.  SmlSem,  9  DowL  9M.  (6)  OintreU  v.  Oasn,  1  Scott,  N.  R.,  900, 

(m)  Wpatt  ▼.  Pr^Ale*  5  Dowl.  268.  And  (c)  SmUh  t.  CoUier,  3  DowL  lUO:  Row- 

t  Stva^  ▼.  Onmondt  4  T.  R.  176.  bottom  v.  Ralpht,  6  Dowl.  291. 

(y)  Murmjf  ▼.  ^vor,  I  Com.  B.  638{  3  (<f)  MSS.  E.,  1814. 

Dowl  At  L.  96,  &  a  {«)  See  6  Scott,  900.    Ai  to  when  afflda. 

(ft)  AMkOf  1413.  viu  thould  be  filed,  when  rule  enlarged, 

\a)  Dm  Harvowt  ▼.  Rm,  4  Taunt.  863.  lee  poot,  1421. 


1418 

Parttu 

On  prisoner. 
On  one  of 
leveral  par- 
tie*. 


EuUm  on  MbUon  IW  Ckmmmf 


In  the  case  of  a  prisoner,  service  on  t^ 
in  which  he  is  detained  will  suffice  (^'^ 

In  an  action  hroaght  hy  severaljr  ^  tf 
in  general,  he  good  service  on  all»  jr  ^  ^^ 
Where  severtJ  suflfer  judgment  "4  %  ^ 
promissory  note,  they  acknoif^  ^  jj 
that  quoad  hoe  they  are  partr^  ^^ 


service  for  aU  (  /).    It  seeF  g  ^ 


^ 
•^^ 


?^' 

<* 


5* 


^^ 


>*• 


Senrkc  where 
residence  im- 
knowu,  dec 


»^    a- 


the  necessity  of  it,  vi 


served  in  a  particu^i^  •'^  *  t 

will  admit  of,  as  ^i  d  t^>^ 
hy  sticking  it  ^TiK'l  > 
and  an  agent  hf  .*  :i  ^  ^ 


t. 


V       -4 


\- 


>  1 


oV 


..iA^  liecaose  bc^ 


Service  of  a 
allowed  upor 
known,  unl- 
known  {k\ 
in  a  parti  > 
spective  J 
in  the  r. '  7 


Irre^^UrlUei 
Inienrioe, 
how  waived. 


.tiuent  term,  it  is,  is  tk 

.let  oown  in  the  perenptHy 

'^I'Cp);  hut  if  it  beenlij;s«d«' 

u  the  same  term,  either  paitj  mj 

J  so  appointed,  hy  moving  to  dismcn 

>>8olute.    Where  a  rule  was  enlar^ftcdv 

^arty  shewing  cause  and  obtaining  affiteiti^ 

.ng  so,  produced  no  fresh  affidavits,  hot  r^ei 

^hicn  the  motion  for  enlargement  was  made,  the 


j.^^  arged  the  rule  only  on  payment  of  the  costs  of  the 

to  V         -•nt(y). 


it( 


Affidavit  of 
■ervioa. 


j^;       wing  Cause  against  Rule  NisiJ] — Upon  the  day  appoiBtei 
1^     .ne  rule,  the  opposite  party  must  skew  cause  aeainst  it,  n* 
A  it  he  enlarged,  or  by  consent  it  stand  over  until  another  d^ 
ji  the  same  term  (r).    But,  in  the  Exchequer,  when  a  nk  it 
drawn  up  in  one  term  to  shew  cause  in  another,  and  the  aasM 
is  put  into  the  peremptory  paper,  cause  must  be  shewn  wsl 
the  day  for  which  the  rule  is  drawn  up  (#).      After  the  isy 
mentioned  in  the  rule,  no  cause  can  be  shewn  against  a  n&* 
fitn  for  costs  of  the  day,  or  any  other  rule  which  becomes  ab- 
solute without  further  motion *(f^.  In  many  caaee  cause  is  per-* 
roitted  to  be  shewn  in  the  first  mstance;  but  this  is  a  OBatts* 
entirely  in  the  discretion  of  the  Court,  even  where  notice  htf 
been  given  to  the  part^  moving  (ti).     No  perscm  not  iodaJi^ 
in  the  rule  nisi  has  a  right  to  shew  cause  against  it,  even  thoifli 
he  may  have  been  served  with  a  copy  of  the  rule,ai]bd  the  Caut 
will  not  allow  him  his  costs  of  appearing  («). 
now  ihewn.       In  order  to  shew  cause  against  a  rule  nisiy  get  an  efics  off 

(ff)Tkid,447,448.    See.lfMM.,1  Smith. 

19a 

(A)  R.  ▼.  AnO^mm^  9  DowL  1041,  6.  C 

«)  AMe,  1419. 

(At)  He  TemfjMon,  9  Dowl.  60S.  Br 
the 4ft  5  Vict.  e.  S4,  the  starapiog  of  alB- 
dayiu  to  rendered  unnecesaary. 

(I)  Amtenm  ▼.  Btt,  3  DowU  7SL  Saa 
DaviM  V.  Sherhdltt  7  Oowl.  AM. 

(m)  Cam  r.  Can,  7  Jur.  lOS?.  B.  C. 

(n)  Formerly,  notice  was  given  to  the 
counsel  on  the  other  side.  iR.ll.,SG.  S, 

C.P.    ADdflee^4ff«M.,Caa.Pr.  C.P.67). 
(o)  Amm,,  1  Smith,  19a 


(p)  See«nir,  VoLl.MC    lathaQ.!, 
there  it  no  pctrmpcory  paper.  (M4 
{q)  CkanAtr*  t.  BrAu/i  DowL.  71^ 

671. 
(r)  See  SmiA  ▼.  CMtw.  3  DowL  Ma 
(«)  frmmtr  r.  W<$od,  3  DowL  »t 
(t)  amt  r,  iiankoM,  9C.  a  J.  CD. 

nDer  ▼.  SmUk,  3  N«t.  a  P.  3flC  > 
e.  29.  a  a  See  Qmlm  %.  Vm.i 
DowL 73S:  Aman,,  4  Taum. 900.  S«0* 
inttance*  as  to  a  mocion  to  patoff  a  Vi^ 

mnte,  129\.  

U)  Joknam  y.  JiarHM,   S  Va^L  J0; 
«•!«(,  1414. 


•^  ctttue  agcunsi,  1421 

^  ^^upcn  wMch  it  uhu granted;     chat.!. 

^    ^^  ^w<  when  neceesaryy  and  a                ^ 

^^^3^     ^S^  ^  not  obtained^  cause 

'"N^'V,   *^  ^  counsel,  on  i^pear- 

"^  ^4f  '*^  *^  office  copy, 

^*       ^^'^  *'^*  *^  obtain 

5^%^        '^'^4.^  ^shewing 

^  ^y%^^  .^^/^j^  .       '  ""^^       ^  the  counsel  Affidavits  for. 

°>4<'*%-^*L         X  a  the  rule  for  E.^^ 

'*  jf^ojf'^  ^  "  appointed  day,  but  be- 

'/>/i5»-^'V  ,  may  be  read  (c).  When, 

,!^^^^  for  filing  affidavits  is  pre- 

'^  a  frequently  is,  a  term  ot  en- 

^  .0  filed  afterwards  is  admissible, 

tstances  of  inevitable  accident  ((^) ; 

JVL  should  be  made  before  the  day  of 

d  to  file  the  affidavits  nunc  pro  tunc  («)• 

l>ose  is  only  nm  in  the  first  instance  (/)• 

-i^imr  a  rule  it  is  made  a  term  that  any  further 

oe  filed  before  a  certain  day,  a  party  is  not  pre- 

osmg  an  affidavit  which  was  sworn  bdbre  the  day 

'  which  was  resworn  after  that  day,  for  the  purpose  of 

^  a  mistake  in  the  junU  (g).    In  the  Exchequer,  upon 

^*wged  rule,  the  affidavit  must  be  filed  before  shewing 

K-w,  aithough  it  be  not  so  expressed  in  the  rule  of  enlarge- 
fiw*     J^^  **^®  courts,  if  a  rule  is  enlarged  from  one  term 
h^lT'^  affidavits  to  be  used  in  shewing  cause  must  be  filed 

iSi     k-       *^®  ^****"  ^™  (*)•    ^  Pa^y  '^  precluded  from 
^^  ttimself  of  an  objection  that  the  affidavits  were  not  filed 
jr  time,  if  he  has  taken  copies  of  them  (  j).    If  a  rule  is 
ka th  t^^\^^  instance  of  the  party  opposing  it,  upon  the 
I  J~  *U  affidavits  to  be  used  in  shewing  cause  are  to  be 
^m  a  certain  time,  the  Court  will  nevertheless  allow  the 
w  shew  cause  upon  an  affidavit  sworn,  and  filed,  for  the 
"^  J  ^St  ^?^^^^  ^  enlarge (k).    Where  a  rule  is  en- 
and  affidavits  to  be  used  on  shewing  cause  are,  by  the 

K?I  ItfS  ^'  '^*<^»  1  I>owl.  «59:    I>owL  16,  S.  C-  Cotby  ▼.  BaM*.  1  Dowl., 
ri  W  T^'  i  Scott,  N.  R.,  229;    N-  S..  fi03;  3  M.  A  G.882;  4  Scott.  N.  R., 
IM  I*  ftii;:?^  *•  F*  373,  SL  C...  Wright  v.  Lewit,  8  Dowl.  296: 

yKJm^}^^'^^  8"  '»'«*»»•    ^«^  V-  '^'^^  8  Scott.  179. 
isZftB  •  r    "•  ^*  '^•SMJ  1  Dowl,        |«)  Hoar  ▼.  Httf.  1  Chit.  Rep.  27 :    «♦ 

MW  »T?^'*^«^*  »  M  536;  1     &  L.  206,  &  C. 

SiaiiiSJ'l   r-^  (/)  Pn«»r  V.  Swaine,  2  DowL  &  L.  37; 

fETJnJV-  ''<^'3*-»  1  Chit  Rep.    13  Law  J..  N.  S.,  214.  Q.  B.,  8.  C. 

H^^  "  CW.  fl82|  Chit  Sum.  Prac  fl7». 

" '  1  imu  B^  ^  (*)  Barker  t.  Rteftordifon.  1  T.  &  J.  362, 

ir^  W  27  a:   Tlftr  ▼.  H«n(r.  (<)    See  G«»on  v.  Our,  4  Dowl.  618: 

.  J^y  ♦'  Bum,  2  DowL  391 :  Jol^uon  v.  Marryatt,  2  DowL 343 :  Hard- 

'  """yit  *  DowL  49:  Pint  v.  ing  v.  Atutm.  8  Moore,  523. 

'4*0lt.  II.  R.,  507;  3  M.  &  O.  (i»  Re  Maekay,  12  Law  J.,  N.  S.,  337; 


^  n?^2£:  *»  »«•  >^.  hw.  i  chit. 

"'^».»Aw*i,lH.&W.l«J;  4 


1  Dowl.  ft  L.  S06. 
Ik)  Chambers  v.  BHant,  2  Dowl..  N.  S.. 


1420  Rules  on  Motion  by  Ooumel. 

pa9t^j-  sJiewing  cause  againfit  it,  he  ma^  demand  tiiat  the  role  he  en- 
"-  — —  larged  as  a  matter  of  right  (  ^),  m  which  case  no  terms  will  he 
imposed  (A).  Sometimes,  upon  the  rule  coming  on  for  argu- 
ment, the  Court  will  enlarc;e  the  rule  in  order  that  a  defect  in 
the  affidavit  may  he  curea  (t).  Where  an  unexpected  and 
unusual  objection,  that  an  amdavit  made  in  opposition  to  the 
rule  was  not  stamped,  was  made,  the  Court  enlarged  the  rule 
to  give  time  to  get  the  affidavit  stamped  (k).  And  the  same,  in 
order  that  a  defect  in  the  title  (/),  or  the  jurat,  may  he  cured; 
hut  only  upon  payment  of  the  costs  occasioned  hy  the  enlarge- 
ment (m). 
No  notice  By  a  rule  of  all  the  courts  of  ff.  71,  2  fF.  4,  #.  1,  r.  97,  "  a 

'*'°***^'      rule  may  be  enlarged,  if  the  Court  think  fit,  without  no- 
tice "  (n). 
Enlarged  rule      It  is  not  the  practice  to  serve  an  enlaiged  rule,  hecanse  both 
SSnrad^^  ^     parties  are  before  the  court  (o). 

Argument  of.  ^^  *^®  '^^^  ^®  enlarged  to  a  subsequent  term,  it  is,  in  the 
Common  Pleas  and  Exchequer,  set  doVm  in  the  peremptory 
paper,  and  called  on  in  its  order  (p) ;  but  if  it  be  enlarged  or 
stand  over  to  another  day  in  the  same  term,  either  party  may 
bring  it  on,  upon  the  day  so  appointed,  by  moving  to  discham 
the  rule,  or  make  it  absolute.  Where  a  rule  was  enlarged  mr 
the  purpose  of  the  party  shewing  cause  and  obtaining  affidavits, 
but  ne,  upon  doing  so,  produced  no  fresh  affidavits,  but  relied 
upon  that  on  whidi  the  motion  for  enlargement  was  made,  the 
Court  discharged  the  rule  only  on  payment  of  the  costs  of  the 
enlargement  (^). 

shewtaf  Shewing  Cause  against  Bute  Nisi,"] — Upon  the  day  appointed 

rSeniiS*"**  ^^  *^®  ^^^®»  *^®  Opposite  party  must  skew  cause  against  it,  un- 
less it  be  enlarged,  or  by  consent  it  stand  over  until  another  day 
in  the  same  term  (r).  But,  in  the  Exchequer,  when  a  rule  is 
drawn  up  in  one  term  to  shew  cause  in  another,  and  the  same 
is  put  into  the  peremptory  paper,  cause  must  be  shewn  upon 
the  day  for  which  the  rule  is  drawn  up(«).  After  the  oay 
mentioned  in  the  rule,  no  cause  can  he  shewn  against  a  rule 
fitn  for  costs  of  the  day,  or  any  other  rule  which  becomes  ab- 
solute without  further  motion *(^^.  In  many  cases  cause  is  pe^ 
roitted  to  be  shewn  in  the  first  instance;  but  this  is  a  matter 
entirely  in  the  discretion  of  the  Court,  even  where  notice  has 
been  given  to  the  part^  moving  (ti).  No  person  not  included 
in  the  rule  nisi  has  a  right  to  shew  cause  against  it,  even  though 
he  may  have  been  served  with  a  copy  of  the  rule,  and  the  Court 
will  not  allow  him  his  costs  of  appearing  (x). 

How  ihewn.       In  order  to  shew  cause  against  a  rule  nisiy  get  an  office  copg 

(ff)Tidd,447>448.    See.<lfMM.,l  Smith,  (p)  See«nir.  VoLl.  ISS.   IntheQ.&, 

199L  there  U  DO  pcrempcoTf  paper.  (Id.) 

(h)  R.  V.  i4mi0r«im,  9  DowL  1041,  6.  C.  {q)  ChanAert  t.  BrecifU,  S  DowU,  N.S., 

yi)  Ante,  1412.  671. 

(k)  Re  TempMm,    9  Dowl.  €92.    By  (r)  See  StmUh  t.  Cotter,  3  DowL  100. 

the4&  6  Vict  c.  24,  the  stamping  of  affl-  («)  Wama-  r.  Wbod,  3  DowL  268. 

davits  is  rendered  unnecessary.  (r)  Scott  v.  Afara*aff.  2C  At  J.  0D. 

(/}  AMiermm  v.  JBO,  3  DowL  73.     See  (m)  Doc  ▼.  Smith,  3  Nev.  6c  P.  383t  i 

Daviee  v.  Sherlock,  7  DowL  dOS.  Ad.  &  B.  2»,  &  C     See  Qtiin  r.  JOv.  4 

(m )  Que  V.  Cast,  7  Jur.  1067.  B.  C.  DowL  736 :  Anon.,  4  Taunt  «aO.    See  the 

in)  Formerly,  notice  was  given  to  the  instances  as  to  a  motion  to  put  off  a  tiia^ 

counsel  on  the  other  side.  (R.  M.,  2  G.  2,  mnte,  1291. 

C.  P.    And  see  Anon.,  Cas.  Pr.  C.  P.  67).  U)  Johneon  y.  Marriott,   S  Dowi.  US; 

(o)  Anon.,  1  Smith*  190.  oiile,  1414. 
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of  the  rule,  and  of  the  afiidamt  (y)  upon  wkiek  it  was  granted;  cuA9,t. 
andoive  them^  together  with  an  affidavit  when  necessary,  and  a 
brief,  to  ceunsel.  If  such  office  copy  be  not  obtained,  cause 
cannot  be  shewn,  though  sometimes  when  counsel,  on  i^pear- 
ing  to  shew  cause,  is  not  prepared  with  such  an  office  cop^, 
as  a  matter  of  discretion,  the  Court  will  allow  time  to  obtain 
same  («).  When  affidavits  intended  to  be  used  on  shewing 
cause  are  filed,  it  is  not  necessary  for  the  party  who  moved  for 
tiie  rule  nisi,  to  obtain  office  coptea  of  them,  before  he  is  heard 
in  support  of  his  rule  (a). 

The  affidavits  should  be  sworn,  and  handed  to  the  counsel  Aiiktevits  for, 
who  is  to  shew  cause,  before  the  day  named  in  the  rule  for  ^^i^^ 
ahewiuff  cause  ;  and,  after  shewing  cause,  counsel  cannot  come  and  filed, && 
on  anotner  day  in  such  term  with  better  affidavits  (&).  But, 
in  general,  an  affidavit  sworn  after  the  appointed  day,  but  be- 
fore the  actual  time  of  shewing  cause,  may  be  read  (c).  When, 
however,  a  particular  day  or  time  for  filing  affidavits  is  pre- 
ficribed  by  tne  rule  nisi,  or,  as  it  frequently  is,  a  term  of  en- 
larging such  rule,  no  affidavit  filed  afterwards  is  admissible, 
unless  under  special  circumstances  of  inevitable  accident  {d); 
and  then  a  special  motion  should  be  made  before  the  day  of 
shewing  cause  for  leave  to  file  the  affidavits  nunc  pro  tunc  («)• 
A  rule  for  this  purpose  b  only  ttisi  in  the  first  instance  (/)• 
Where  upon  enlaivmff  a  rule  it  b  made  a  term  that  any  further 
affidavits  shall  be  filed  before  a  certain  day,  a  party  b  not  pre- 
cluded from  using  an  affidavit  which  was  sworn  befi>re  the  day 
fixed,  but  which  was  resworn  after  that  day,  for  the  purpose  of 
rectifying  a  mbtake  in  the^ro^  {g).  In  the  Exchequer,  upon 
an  enlarged  rule,  the  affidavit  muist  be  filed  before  shewing 
cause,  although  it  be  not  so  expressed  in  the  rule  of  enlarge- 
ment (A).  In  all  the  courts,  if  a  rule  is  enlarged  from  one  term 
to  another,  affidavits  to  be  used  in  shewing  cause  must  be  filed 
a  week  before  the  latter  term  (e^.  A  party  b  precluded  from 
availing  himself  of  an  objection  tnat  the  affidavits  were  not  filed 
in  proper  time,  if  he  has  taken  copies  of  them  (  i).  If  a  rule  b 
enlarged,  at  the  instance  of  the  party  opposing  it,  upon  the 
terms  that  all  affidavits  to  be  used  in  shewing  cause  are  to  be 
filed  within  a  certain  time,  the  Court  will  nevertheless  allow  the 
party  to  shew  cause  upon  an  affidavit  sworn,  and  filed,  for  the 
purposes  of  the  motion  to  enlarge  (Ir).  Where  a  rule  b  en- 
larged, and  affidavits  to  be  used  on  shewing  cause  are,  by  the 

Of)  Sm  Bnmm  ▼.  Pr6b«rt,  1  DowL  659:  DowL  16.  &  Ci  Cotby  ▼.  B«it»,  1  Dawl., 

WaiJur  V.  Heedham,  4  Soott,  N.  R.,  SSS;  N.  S.,  fi03;  3  M.  &  G.889;  4  Scott.  N.  R.. 

1  Dowl.,  N.  S..  2S0.  8.  C.  373.  &  C.r  WHghi  t.  L«wi9,  8  Dowl.  SSS: 

«S)  Re  Ragert,9  Dowl. 926.  S«e  Watktr  Lewis  v.  iCMy.  8 Scott.  179. 

V.  Smdham.  4  Soott,  N.  R.,  222;  1  DowL,  («)  Hoar  ▼.  Hitt,  1  Chit.  R«p.  27 :    Rt 

N.  S.,  220.  S.  C.  Macfav,  12  Law  J.,  N.  S.,  337;  1  DowU 

U»  Pitt  V.  Omnbf,  4  Nev.  ft  M  SU;  1  4c  L.  206,  &  C 

H.  ft  W.  13.  8.  C.  {/)  Pnfor  v.  Swtthte,  2  Dowl.  ft  L.  37; 

<b)  Kibblewhite  r.  J^ffrt^j  1  ChiL  Rep.  13  Law  J.,  N.  S.,  214,  Q.  B.,  5.  C. 

Ma:  THffp  V.  Beiamp.  A  Prtoe.304:  Oaket  (g)  OwhlarUmy  ▼.  Gtbton,  ff  M.  ft  O. 


v.AAin,  M'CleL  582|  Chit.  Sum.  Pnc  9H 

104.  (A)  Barker  t.  Rk/utrdmm,  1  Y.  ft  J.  302. 

(e)  1  Chit.  Repw  27  a:   TiBy  ▼.  Henip,  {i)    See  Gilmm  r.  Carr,  4  DowU  618: 

Id.  136:  firaifif  ▼.  Hunt,  2  DowL  391:  JoAiuon  T.Maryynff.  2  DowL343:  Bard' 

Gb«kBM  V.  Bmrntmont,  ft  DowL  49:  Ptm  v.  ing  ▼•  Atuten,  8  Moore,  5X3, 

Crmt^brook,  4  Seoit,  N.  R..  367t  3  M.  ft  O.  {J^  Re  Madcap,  12  Law  J.,  N.  S.,  337; 

863.  1  Dowl.  ft  L.  206. 

(4)  R.  M.,  38  0. 3:  Hoar  r.  WH,  1  Chit.  Ik)  Chamb€r$  v.  Briant,  8  Dowl.,  N.  S., 

Rep.  27:  Harding  r.  jtmtm,  8  Moore.  071. 
£23:  Tmnm  ▼.  tJmvin,  1  H.  ft  W.  186;  4 
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mtnt,  Ac. 


Part  vr.  role,  to  be  filed  on  a  certain  day,  and  affidariis  are  fikd  aceofd- 
iDgly*  the  opposite  party  lias  a  right  to  take  office  eopUa^  ind 
make  use  of  them,  though  the  party  who  filed  them  may  aoi 
be  desirous  of  doing  so  r/).  Affidavits  sworn  in  o^pootioik  to 
one  rule  on  which  the  allegations  in  them  may  be  unmateriil, 
cannot  be  used  without  re-swearing  in  oppoeition  to  inotber 
rule  on  which  they  may  become  material,  althoagh  the  ant 
question  may  be  intended  to  be  raised  by  the  first  role  w)ikh 
was  actually  raised  on  the  second  (m).  But  if  they  could  be 
material  at  the  time,  it  would  seem  tney  may  be  used  (a).  If 
a  rule  is  moved  without  affidavits,  none  can  be  used  in  aBBwer 
to  it  io).  No  affidavits  can  be  used  in  reply  to  those  used  by 
the  party  shewing  cause  (p).  It  is  usual  for  the  connsd  vl« 
is  instructed  to  shew  cause  to  hand  over  the  affidavits  on  ba 
side  to  the  opposite  counsel,  a  reasonable  time  before  the  daj 
appointed  for  shewing  cause  {q).  As  to  enlarging  the  rile  to 
cure  defect  in  the  stamp,  title,  or  jurat  of  the  affidavil,  «* 
Ofi^  1420. 

Upon  the  ars^ment,  the  counsel  shewing  cause  b  first M; 
and  the  counsel  for  the  party  who  obtained  the  rule  wifl  to 
be  heard  in  reply :  also,  if  cause  be  shewn  in  the  first  isitBte, 
the  counsel  wno  moved  for  the  rule  nUi  is  in  like  mamiff  en- 
titled to  the  reply  (r).    Although  the  Court  will  seldom  heir 
more  than  one  counsel  upon  moving  for  a  rule  nin,  yet,  ipot 
shewing  cause,  the  number  is  not  limited :  and  if  there  be  two 
or  more  counsel  on  either  side,  they  are  heard  in  the  order  «f 
their  precedence.    Counsel  must  confine  themselves  stridly 
to  the  facts  stated  in  the  affidavits  (#^;  but  of  some  fivto  tk 
Court  will  take  judicial  notice,  thouffn  not  stated  in  the  aft- 
davit.    After  the  argument  is  conduded,  the  Court  deHw 
their  opinion,  and  make  the  rule  absolute  or  dischaige  it  <^ 
cordingly. 

In  a  case  involving  complicated  accounts,  or  confused  or  eoe- 
tradictorv  statements  of  fiict,  the  Court  will  frequently  refa  ft 
to  one  of  the  Masters.  On  such  a  reference,  tne  Master  mij 
receive  fresh  affidavits,  but  cannot,  except  by  special  direetioa 
in  the  rule,  receive  vivA  voce  evidence  (f )•  ...       i. 

When  the  rule  is  disposed  of,  the  rule  by  which  it  ti  msf 
absolute  or  discharged  must,  in  all  cases,  be  drawn  up,  and,  n 
strictness,  ought  to  be  served.  As  a  general  rule,  it  is  thew^ 
cessful  party  who  procures  the  rule  to  be  drawn  up  and  senw- 
But  altnough  the  general  practice  mav  be  for  one  party  to  tk 
suit  to  draw  up  a  rule,  obtained  in  the  proffress  of  a  eauie,  d 
the  other  party  wishes  to  act  upon  it,  he  would  draw  it  tf 
within  the  time  to  which  it  relates,  and  if  not  so  drawn  ap  ^ 
will  be  considered  as  abandoned  (ti). 
ModoD  to  K  no  cause  be  shewn  on  the  day  appointed,  counsel  imJ 


lUfeicBoe  to 


Dimwtag  up 
xula. 


(/)  PHee  ▼.  Hoymon,  4  M.  &  W.  8. 

{m\Ou9Uey.  Boucher ,  1  Soott,  98S:  S 
Dowl.  107,  &  C  ;  A.  T.  JfiMM,  1  DowL 
V*  S>(  86fi> 

(n)  See  Biukttt  v.  Barnard,  4  M.  &  S«L 
331 :  Lang  r.  Comber,  4  East,  348:  Read 
T.  Maemy,  4  DowL  081:  Rftm  ▼.  SmUh»  9 
M .  &  W.  SS3:  Langeten  r,  Wetherett,  14 
If.  6l  W.  104. 

(o)  AfkUu  r.  Meredith,  4  DowL  658:  Dm 
V.  Baytun,  1  H.  &  W.  270. 


▼.  OtfK*.  1  DowLN.  S.,S«.  _.  -  - 
(«)  See  R.  V.  HwAw.  f  J«».  «•*»  *  *• 

H.  T.  184ft. 

(r)  Amm.,  4  Traat  •«.    ^  „ ,  ^ 

it)  See  JUeen  ▼.  fWaiMf.  «f»?£ 

(u)  Gmtea  ▼.  Aflo*.  1  M.  *  O-  ^  ' 
Seott,  N.  R,.  158,40*  SPf^^' 
«M,9Bft.frW.S48. 
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move  on  the  following  day  to  make  the  rule  abaolute,  on  an     cuaf.  j, 
affidavit  of  service  of  the  rule  nisi  (x)  ;  and  if  cause  be  not  then  make  nii« 
shewn,  the  Court  will  grant  a  rule  for  making  the  latter  rule  «^ut« 
absolute  (y).    Where  a  rule  is  drawn  up  to  shew  cause  per-  ^^e  shewn, 
emptorily  on  a  certain  day,  counsel  may  move  to  make  it  aoso- 
Inte  immediately  after  the  Court  has  gone  through  the  bar  on 
that  day,  which,  for  this  purpose,  is  considered  to  be  the  rising 
of  the  Court  (z).    Draw  up  this  latter  rule  with  one  of  the  Maa^ 
terSy  and  serve  a  copy  of  it  upon  the  opposite  attorney,  or  agent y 
before  nine  at  nigkt{ay    But  when  the  counsel  who  is  in- 
structed to  shew  cause  mforms  the  opposite  counsel  that  he  is 
instructed  so  to  do,  it  is  the  usual  practice  for  the  opposite 
counsel  not  to  move  for  the  rule  absolute  till  a  subsequent  day. 
And  if,  after  a  rule  has  been  made  absolute,  it  appear  that  coun- 
sel was  instructed  in  time,  it  is  usual  and  proper  courtesy,  in 
most  cases,  to  open  the  rule,  and  obtain  back  the  brief,  without 
c^ompelling  such  counsel  to  move  the  Court  that  he  may  be 
heard  ;  but  if  this  be  refused,  the  Court  will  order  the  rule  to 
be  opened  {h). 

In  many  cases  the  Court  will  grant  a  rule  nisi,  which  will  Ruiai  aImo- 
make  itself  absolute,  unless  cause  be  shewn  to  the  contrary  JjJJiJS!**®"^ 
-within  a  limited  time,  as,  for  instance,  a  rule  to  discharge  a  rule 
for  a  new  trial  (c);  or,  a  rule  in  the  Exchequer,  for  costs  of  the 
day  for  not  proceeding  to  trial  in  pursuance  of  notice  {d). 

The  mle  nisi  cannot  be  supported  or  made  absolute  upon  a  RuieabMimc 
ground  different  from  that  stated  therein :  therefore,  if  a  rule  poundfSSm 
nisi  be  drawn  up  for  setting  aside  proceedings  for  irregularity,  that  in  nil* 
it  cannot  be  made  absolute  on  the  ground  of  such  proceeding  °^ 
being  against  good  faith  (0).     The  Court,  however,  are  not 
bound  by  the  exact  terms  of  the  rule  nisiy  but  may  mould  it  so 
as  to  meet  the  justice  of  the  case  (/). 

Where  it  was  sought  to  draw  up  a  rule  for  an  attachment  for  officer  i»> 
non-performance  of  an  awcurd,  it  was  held,  that  it  was  compe-  SSSJuSW 
tent  for  the  officer  of  the  Court  to  object  to  the  absence  of  a  defeeUv* 
stamp  on  the  award,  and,  therefore,  to  refuse  to  draw  up  the  •"°>p« 
nile(^). 

TitU  and  DaU  of  JRule.^—By  rule  of  all  the  courts  of  H.  T.,  Title  wd 
1  Vict.  r.  4,  it  is  ordered,  "  that  henceforth  every  rule  of  court,  <*•*•«""•• 
delivered  out  in  vacation,  shall  be  dated  the  day  of  the  month 
and  week  on  which  the  same  is  delivered  out,  but  shall  be  in- 
titled  as  of  the  term  immediately  preceding  such  vacation  "  (A). 
Where  a  rule  is  applied  for  on  one  day,  but  from  the  Court 
taking  time  to  consider  it  is  not  granted  till  another,  it  must 
be  dated  as  of  the  former  day  («)• 

Costs,"] — ^The  costs  of  the  application  are  wholly  in  the  dls-  Cotu. 

U)  See  formt  of  affldnTit,  Chit.  Formf,  (/)  Dot  Simem  ▼.  Lori.  6  DowL  8S& 

»9.  ATS.  See  Higgim  r.  NieMlf,  7  Oowl,  A01.  See 

(jr)  Sec  the  form.  Chit  Formi,  635.  Bate  v.  Kenae^,  1  C,  M.,  &  R.,  98,  where 

(s)  Ijaee  ▼.  Adanuon,  18  M.  ft  W.  807.  a  rule  nUitaru  nouult  was  treated  as  a 

(«)  AfUe,  1411. 1415.  rule  for  a  new  triaL 

(6)  Chit.  Sum.  Pcact.  108.  (g)  HUl  r.  Sheombep  9  DowL  330. 

I«)  See  PhUUpt  ▼.  Wanm,  3  DowL  &  L.  (A)  Badman  v.  Pugh,  2  DowL»  N.  S., 

901 .  907»  C.  P.{  6  M.  &  0. 381 1  6  Scott,  N.  R.. 

Id)  Ante,  1197.  15U,  S.  a,  where  a  Judge's  order  made  in 

(«)  Smith  ▼.  dark,  8  DowL  2ia    And  vacation  was  made  a  rule  ot  oourt  in  va- 

Do0  Fith  T.  Maeiotmett,  8  Dowl.  488;  cation. 

•  187(L  {i)  JSgm  V.  Rmoltv,  8  DowL  145. 
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ii^  Rules  on  Motion  if  Cowuel 

pj»T  n.  cretion  of  the  Court  (i).  When  the  rule  «w»  ia  dnwn  up 
upon  payment  of  coata,  whether  cause  be  shewn  against  it  or 
not,  and  whether  made  absolute  or  dischai^;ed,  the  Court  ahnost 
always  make  the  party  who  obtained  the  rule  pay  the  costs.  If 
therulenin  be  drawnup  with  costs,  and nocausebeshewnoKainat 
it,  it  is  made  absolute,  with  costs,  asof  courae;  ifcausebesnewn 
against  it,  and  the  rule  be  made  Bbaolut«^  the  Court  will  make 
it  absolute  with  costs,  or  without,  in  their  discretion,  according 
to  the  circumstances  of  the  case ;  but,  if  it  be  discharged,  the 
Court  almost  always  order  the  costs  to  be  pdd  by  the  party 
who  obtained  it.  But,  if,  in  discharging  it  after  argument,  no- 
thin?  be  said  as  to  costs  by  the  Court,  it  most  be  niiderstood  in 
the  Queen's  Bench,  that  the  Court  make  no  order  as  to  costs  (/). 
But  in  the  Common  Pleas,  the  rule  is  to  be  conudered  as  dis- 
charged with  costs,  unless  otherwise  ordered.  If  the  rule  nua 
be  ulBut  as  to  costs,  then,  if  no  cause  be  shewn,  neither  party 
is  ordered  to  pay  costs  {m) ;  but  if  canse  be  shewn,  the  rule  la 
made  absolute  or  discharged,  with  or  without  costs,  in  the  dis- 
cretion of  the  Court,  according  as  they  are  of  opinbn  that  the 
moUon  ought  or  ought  not  to  have  been  made,  and  ought  or 
ought  not  to  have  been  resisted  (n).  If,  in  suoh  a  case,  the 
Court  say  nothing  as  to  costs,  it  must  be  considered  that  cosU 
are  not  granted  fo),  and  no  subsequent  application  can  be  made 
for  them  (j)').  Where  n  rule  is  dischai^ed  on  a  mere  technical 
objection,  it  is  generally  so  without  costs  (;),  but  sometimM 
with  costs  (r).  A  party  served  with  a  rule  callli^  upOn  him 
to  shew  canse,  ia  not  entitled  to  his  costs  of  appearing  upon  the 
rule,  if  he  has  no  cause  to  shew  {»),  Where  a  party  req^uired 
by  law  to  pronounce  a  decision  on  certain  pointy  is  brought 
before  the  Court  by  a  motion  impugning  such  declmon,  the 

feneral  rule  is,  that  he  shall  have  costs  u  the  application  Culs  (()• 
n  general,  where  a  party  shews  cause  successfully  in  the  first 
instance,  he  is  not  entitled  to  costs  (u).  But  where  the  mle, 
if  obtained,  have  operated  as  a  stay  of  proceeding^  or  have 
prejudiced  the  opposite  party,  he  atx).  Where  Uie  moving 
party  is  socceBsful,  and  the  motion  is  necessarily  made,  casta 
are  allowed  {y).  If  the  party  who  obtained  the  rule  succeed 
only  in  part,  the  Court  will  not  give  costs  (f);  and  it  seems 
that  the  opposite  party  would  be  entitled  to  coata  if  he  gavv 
notice  that  be  was  ready  to  yield  the  pointa  on  which  the 
role  was  afterwards  made  absolute  (a).  Whereapartv^^lies 
to  the  Court,  where  the  case  is  such  that  be  ought  to  nave  ap- 
plied to  a  judge  at  chomben,  he  will  not  in  general  be  allowed 
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costs  (&).  Where  libellous  and  impertinent  matter  is  intro-  chap.  r. 
duced  into  an  affidavit  in  support  of  the  rule,  the  Court  will  — — 
sometimes  deprive  the  party  of  the  costs  to  which  otherwise  he 
would  have  h%&x  entitled  (c).  Where  a  rule  to  refer  a  matter 
to  the  Master  has  been  moved  without  costs,  and  the  subject- 
matter  for  inquiry  is  matter  of  fact  only,  the  Court  will  not 
entertain  an  application  for  costs  of  the  inquiry  after  the  report 
of  the  Master  is  made  {d).  As  to  when  the  costs  of  a  rule  are 
costs  in  the  cause,  see  anUy  1388.  As  to  the  costs  of  making  a 
juckre^s  order  a  rule  of  court,  see  oos^,  1441. 

The  Court,  upon  making  a  rule  absolute  upon  payment  of  Limitiog  tim« 
costs,  will  not,  in  general,  limit  any  time  for  the  payment  of  Jj  p»yo»«nt 
sich  costs,  if  the  rule  does  not  operate  as  a  stay  of  proceed- 
iuOTr*?). 

When  a  rule,  which  stays  proceedings,  is  granted  conditional  Fiyrocnt  of, 
upon  payment  of  costs,  the  Court  will  discharge  it,  if  such  costs  J^tkST&c. 
are  not  paid  within  a  reasonable  time  (  /).  But  in  general  there 
seems  to  be  no  mode  of  obtaining  the  payment  of  such  costs  if 
the  rule  is  abandoned,  as  it  is  conditional  merely,  sod  optional 
with  the  party  whether  he  will  abide  by  it  or  not  {§). 

The  Court  wiU  not  order  a  person,  not  a  party  to  the  rule,  oxderiiKt 
to  pay  the  costs,  without  a  separate  application 'for  that  pur-  SjJbjSSr- 
pose  (A).     By  a  rule  of  the  Qineen's  Bench  o^  E.  T.,  6  Ftel.,  in  Sodd^  purty 
every  case  in  which  the  Court  shall  grant  a  rule  to  compel  any  ^  **^  "**• 
person  nol  a  party  to  an  original  rule  to  pay  the  costs  of  such 
original  rule,  such  rule  for  costs  shall  be  drawn  up  on  reading 
all  the  affidavits  filed  in  support  of,  and  in  opposition  to,  the 
original  rule.    As  to  how  mr  third  paorties  can  be  ordered  to 
pay  costs,  see  amUy  139^ 

Time  to  take  the  next  step  after  Ride  diepoeed  of,"] — As  r^ards  Time  for 
the  time  allowed  for  taking  the  next  step  after  a  rule  staying  ^'^f^^ 
the  proceedings,  or  operating  as  such  stay,  is  disposed  of,  a  dis-  ^  dispoted 
tinction  has  been  taken  between  such  rules  obtained  by  a  plain-  of. 
tiff  and  by  a  defendant ;  if  obtained  by  a  piaifnUffy  the  defendant 
is  allowed  the  same  time  after  the  rule  is  disposed  of  to  take 
the  next  step,  that  he  had  when  the  rule  nisi  was  served  upon 
him ;  but  if  the  rule  were  obtained  by  the  defendant^  then  he 
must  take  the  next  step  on  the  same  day  the  rule  is  diqK)sed  of 
(if  discharged),  at  his  peril ;  but  he  is  allowed  tJie  whole  of  that 
oay  so  to  00  (t).    The  defendant  ought,  therefore,  in  the  latter 
case,  pending  the  rule,  to  take  all  proceedings  essential  to  be 
completed  by  the  time  the  rule  will  be  disposed  of,  or  else  obtain 
time  for  that  purpose,  if  he  can,  when  it  is  disposed  of  (k)* 

Opening  and  rescinding'  the  RuUy  or  monn^  again,"] — ^There  openinff  and 
is  an  old  rule  of  court,  ff.,  3 «/.  1,  by  which  it  is  ordered^  that  radDdfagthe 
if  a  cause  be  moved  in  court  in  the  presence  of  counsel  of  both  Sl^^^^af^' 

(6)  Vmvi^an  ▼.  Trtwent,  8  Dowl.  9SSk  Dodmm,  9  Ad.  &  E.  704:  R.  r.  Gnm,  2  O. 

(e)  Thotmptm  v.  Dktu,  3  Dowl.  99.  &  D.  789:  Ha^ward  ▼.  Gi^hrd,  4  M.  A  W. 

id)  Uotmm  t.  Bdwwrda,  6  Dowl.  61.  194t  RMitk  v.  Kmw^d^,  3  Jim  196,  Exdut 

(e)  Bennett  v.  Omdiner,  i  Dowl..  N.  &,  it  ▼.  Bomm,  3  B.  &  Aid.  4SI;  ante,  1414 

fia  «)  Hmglkm  ▼.  nraUm,  A  a  &  C.771:  ST. 

(/)  Se«afile,1346,  1347.  MtocoAtson  itoiM»vv.Ki«iN,4Id.970t  7D.ftR.458. 

a  nilefur  a  Dew  triaL  SeeBenmettr,  Gar-  8.  at  Vernon  r.  Oodgene,  1  M.  Jc  W.  151t 

dbt^,  empnu  4  DowL  e65«  &  C*  Mengene  r.  Feny,  15 

{g)  Pugh  T.  XoT.  5  M.  ft  W.  164t  6  M.  Law  J.,  H.  S..  307«  Excb.  Set  the  prior 


17:  8  DowL  218.  &  C  caM  of  Sum^w*  ▼.  Oviwmd,  4  T.  R.  I7& 

(%)&▼.  PkUp,  7A«Lft  £.  SOet  JLt.       (ft)SMperftr*«»B.,lM.ft  W.ltt. 
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Rules  on  Motion  hy  Coimsel* 

parties,  and  the  Court  shall  thereupon  make  an  order,  no  per* 
son  shall  afterwards  cause  the  same  to  he  moved  contrary  to 
such  rule  or  order,  under  pain  of  an  attachment;  and  the 
counsel  knowingly  making  such  motion  shall  not  he  heard  here 
in  any  cause  during  the  same  term  (m).  If,  however,  the  rule 
was  made  ahsolute  too  soon,  or  either^rty  was  taken  hy  sur- 
prise, the  Court  will  open  the  rule.  But  they  will  not  do  so, 
upon  the  ground  that  the  affidavit  upon  which  cause  was  shewn 
against  it,  was  false  (n) ;  or  because  counsel  omitted  to  present 
to  their  notice  a  statute,  or  other  authority,  which  might  have 
affected  their  decision  (o) ;  or,  upon  a  suggestion  by  affidavit, 
that  the  report  of  the  Master,  upon  which  the  Court  acted  in 
disposing  of  the  rule,  was  erroneous  (v) ;  or,  upon  the  ^^roond 
that  it  was  moved  contrary  to  an  alleged  understanding  be- 
tween the  plaintiff's  attorney  and  the  defendant's  counsel,  at 
a  conversation  which  took  place  upon  their  accidentally  meet- 
ing in  the  street  {q),  A  rule  maae  in  the  Bail  Court  is  not 
more  liable  to  be  re-opened  than  a  rule  made  in  full  court; 
therefore,  such  a  rule  will  not  be  permitted  to  be  re-opened  ana 
argued  in  foil  court  after  the  term  in  which  it  was  made,  al- 
though the  judge  who  heard  the  case  sanctioned  the  application 
to  the  full  Court  (r).  As  to  the  opening  or  rescinding  of  a  role 
for  Judgment  as  in  case  of  a  nonsuit,  see  ante,  1310. 

This  rule  against  opening  or  rescinding  rules  made  after 
hearing  both  parties  does  not  apply  to  rules  which  are  made 
absolute  in  the  first  instance ;  as  the  common  rule  for  changing 
the  venue,  or  for  costs  of  the  day  for  not  proceeding  to  trial  in 
pursuance  of  notice,  or  the  like.  The  party  against  whom  such 
rules  are  made  absolute  may  move  to  disc&arge  them,  on  shew- 
ing sufficient  reasons  why  tney  should  not  have  been  granted. 

As  a  general  rule,  if  a  part^  make  an  application  to  the 
Court,  and  fail  from  a  defect  m  the  body  of  his  affidavit,  he 
cannot  renew  his  application  upon  an  amended  affidavit  (#)• 
But  where  a  rule  is  aischarged  upon  the  ground  that  the  affi- 
davit is  defective  in  the  title  or  the  juraty  the  Court  will  allow 
the  application  to  be  renewed  upon  the  affidavit  being  amended 
and  resworn  (t).  And  if  a  party  has  succeeded  in  obtaining  a 
rule,  but  has  not  acted  upon  it,  he  may  move  to  revive  it,  or 
obtain  a  new  rule  upon  tne  same  subject  (f»);  but  the  Court 
will  not  always  grant  this  indulgence  (x). 

Filing  Affidavits^] — ^Whether  the  Court  grant  the  rule  nid 
or  not,  or  make  it  absolute  or  discharge  it,  the  affidavits  on 


(m)  See  Jimnm  ▼.  CUIfiuen,  8  DowL  ft 
L.  440;  13  M.  &  W. fifiS,  S.  C. 

In)  D»vie$  ▼.  CbOlf,  3  T.  R.  405:  Romett 
▼.  Hartley,  1  H.  Jc  W.  661;  7  A.  ft  E.58f. 
n.:  DiUamon  ▼.  Capon,  1  Blng.  306: 
Bkkkv  ▼.  FBI*  6  Scott.  N.  R..  706. 

(0)  DUhmore  t.  Go^wfi,  8  Moore,  462t  1 
Bing.  306,  &  C. 

(p)  OingM  r,  Bton.  1  M.  ft  O.  flflS;  1 
Seott,  N.  R.  300.  &  C. 

tq)  Riefurdmm  ▼.  IVto,  0  DowL  73. 

{r)  Todd  ▼.  Jf^,  S  Nev.  &  P.  443;  7  A. 
Sl  B.  510,  S.  Ct  APMeCr  ▼.  HsrflQr.  mpm. 

(«)  Lnrf  ▼.  Cbyto.  2  DowL,  N.  S.,  031 1 
19  Uw  J.,N.  &,  205,  a  C.:  A.  ▼.  PkMm, 
12  Law  J.,  40,  wliere  tlie  raplicatloii  waa 
■UMle  by  dmidiwaidcoat  R.  v.  Bmim,  0 


DowL  1091 ;  JL  ▼. 

RoOmv  Company,  1  P.  Ifc  D.  164;  8  Ad. 

ft  E.  413:  A.  V.  Great  Wtatem  RmOmmp 

Owwpttwp,  ti^irmf  Jvifmm  ▼.  CWIteMn,   9 

Dowl,  ft  L.  440;   13  M.  ft  W.  556:  PR. 

then  V.  Spoimmr,  6  Scott,  N.  R.,  165t  ILt. 

Hmimtd,  8  DowL  393:  Egp,  Brntkum,  1 

DowL,  N.  8^799.    And  tee  SsmmIwwm  v. 

Wmtk^,  8  DowL  659,  where  the  appli- 

catloo  waf  made  bra  priMmor. 
(0  R.  ▼.  Ormt  Wmtmn  Reffiar  Omh 

pmw,  1  Dowl. ft  L.874t  50. B.  807i  Stav 

▼.  Fmrkin,  I  DowL,  N.   &.  306:    R.  r. 

J<MM,  8  DowL  307.    See  Dae  iNT  ▼.  IW- 

Mt,  1  DowL  ft  L.  191. 
(II)  Rotebettom '9.  Ra^ik*.  6  DowL  99L 
(«)  See/efiVT.  ikr.  1  M.  ft  0. 306. 
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both  sides  most  be  filed  with  the  Masters,  as  has  been  already     chap. 
mentioned  (jr). 

AmmdmmU  of  Rules,'] — If  a  mle  or  order  of  the  Court  be  Am«ji«t 
drawn  up  wrong  bymistake,  the  Court  will  frequently  order  it  " '"*^ 
to  be  corrected'(jef ).  W here  the  christian  and  surname  were  trans- 
posed by  mistake  in  an  order  of  reference,  the  Court  allowed 
it  to  be  amended  (a).  But  the  Court,  in  a  more  recent  case, 
refused  to  allow  an  amendment  in  a  rule  for  setting  aside  an 
award  {b).  Where  the  defect  is  attributable  to  the  officer  of 
the  Coiurt,  it  will  be  amended  without  costs  (c).  The  Court 
has  no  jurisdiction  to  amend  an  order  of  Nisi  Prius  until  it 
has  been  made  a  rule  of  court  (d).  Also,  as  we  have  seen, 
atUef  1423,  the  Court  are  not  bouna  by  the  literal  terms  of  the 
rule  granted,  but  may  make  the  rule  absolute  in  what  amended 
form  they  please,  so  as  substantially  to  effect  the  object  for 
which  the  rule  was  granted. 


Sect.  2. 

Eules  granted  without  Motion  by  Counsel. 

Rules  obtained  upon  a  Judges  Fiat,] — The  following  rules  RuIm  obtain, 
are  obtained  in  thia  manner : —  ju<L3?iUL 

That  an  infant  be  admitted  to  sue  by  proehein  amy^  or 
guardian  ;  that  an  in&nt  be  admitted  to  defend  by  guardian ; 
that  plaintiff  may  sue  in  formd  jpauperis;  to  discharge  a  pri- 
soner, upon  bail  being  justified  m  vacation ;  to  change  the 
▼enue  in  Common  Pleas  or  Exchequer  in  vBcation  ;  to  plead 
several  matters,  not  enumerated  in  the  rule,  T,  7*.,  1  Fk.  4 ; 
to  compute  in  vacation ;  that  a  writ  of  inquiry  be  executed 
before  a  judge  at  Nisi  Prius. 

WTien  you  have  obtained  the  judges  fiat,  take  it  to  the  office  of 
the  Mastersy  and  they  will  thereupon  draw  up  the  rule,  in  the 
fifth  and  seventh  instances  above  mentionedy  you  must  also  take  a 
motion-papery  signed  by  counsel^  to  theMasterSy  together  with  the 
fiat. 

Rules  obtained  firom  the  McuterSy  upon  a  Pracipe,] — The  fol-  Ruie«  ob- 
lowing  are,  it  seems,  the  only  rules  obtained  in  tiiis  manner: —  S1J*mmSI 

Rule  to  plead  ^neraUy  ;  to  plead  in  scire  facias;  to  avow  in  upon  a  pm- 
replevin;  for  a  view;  to  appear  to  a  scire  facias.  ^^ 

In  these  cases  you  make  out  a  pracipe  or  memorandum  of  the 
rule  you  want;  take  it  to  the  MasterSy  and  they  will  draw  up  the 
rule. 

Rules  obtained  from  the  MasterSy  without  a  Praecipe,'] — The  Rakf  ob- 

following  are  the  rules  obtained  directly  from  the  Masters :-—    2le*M»tSJ, 

Rule  to  declare  in  replevin ;  to  appear  in  Common  Pleas  in  without  > 

pnecipc. 

(|r)  JhUe,  1421 ;  and  setpoK,  1458.  (e)  Douming  ▼.  Jttming;  5  DowL  373. 

(s)  Tidd»  458.    See  Lopez  v.  Dt  TMet,  See  fValker  r.  Netiham,  4  Soott,  N.  R.« 

8  Tannt.  712{  7  Moore,  ISO.  8,0.  8»,  n. 

(A)  PHoev.  Jain««,9I>owl.430^  (tf)  Omm*  V.  ThraiiiV,  6  DowL  830. 
\b)  Shmrw  ▼.  Okt,  3  DowL  949. 
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replevin ;  to  reply  ;  to  rejoin,  surrejoin,  &e. ;  that  the  defimd- 
ant  produce  the  record  on  ntU  tiel  record. 

Side-bar  RulesJ] — These  rules  were  formerly  moved  for  by 
the  attomles  at  tne  side-bar  in  court ;  but  they  may  now  be 
had  of  the  Masters,  upon  a  prcgcipe  or  memorandum,  in^  the 
manner  above  mentioned.  **  Sidebar  rules  may  be  obtained 
on  the  last,  as  well  as  on  other  days  in  term/'  If  obtained 
irregularly,  the  Court,  upcm  applicatioB^  will  grant  a  rule  to 
shew  cause  why  they  should  not  be  dischaived  ;  which  mis 
may  t^terwards  be  made  absolute  in  the  or&iary  way,  if  no 
sufficient  cause  be  shewn. 
The  following  is  a  list  of  most  <^  the  side-bar  rules : — 
Rule  that  the  sheriff  return  the  writ ;  that  the  sheriff  bring 
in  the  body  ;  for  time  to  declare,  or  for  further  time ;  for  leave 
to  pay  money  into  court  under  3  <Sf  4  ^.  4,  c.  42,  #.  21 ;  for 
leave  to  discontinue  before  verdict,  &c. ;  to  be  present  at  the 
taxing  of  costs,  unless  where  notice  of  taxation  b  required  to 
be  given;  for  a  scire  facias  to  revive  a  judgment  more  than  se- 
ven years  old,  and  not  ten ;  for  the  keeper  to  acknowledge  the 
defendant  in  his  custody ;  and  the  consent  rule  in  ejectment. 


Sect.  8. 

Enforcing  Rules  for  Pwment  of  Money ^  Costs,  S^e,,  under  1  3^2 

Fict.  c.  110,  *.  18. 

Enfbrdng  Betore  the  1  <5f  2  Vict,  c.  110,  the  only  mode  of  enforcing 

meat  o7  ^^  rules  of  court  was  bv  attachment,  and  this  is  still  the  case  as  to 
money  and  all  rules  not  included  in  the  provisions  of  the  18th  section  of  that 
?&«  vicL  ^^'  '^^^^  section  enacts, "  That  all  decrees  and  orders  of  courts 
110,1. 18.  ^*  of  eauity,  and  all  rules  of  courts  of  common  law,  and  all  ordeis 
of  tne  Lord  Chancellor  or  of  the  Court  of  Review  in  matters 
of  bankruptcy,  and  all  orders  of  the  Lord  Chancellor  in  mat- 
ters of  lunacy,  whereby  any  sum  of  money,  or  any  costs, 
charges,  or  expenses,  shidl  be  payable  to  any  person,  shall  have 
the  effect  of  judgments  in  the  superior  courts  of  common  law; 
and  the  persons  to  whom  any  such  monies  or  costs,  chaiges  or 
expenses,  shall  be  payable,  shall  be  deemed  judgment-creoitors 
within  the  meaning  of  this  act ;  and  all  powers  hereby  given 
to  the  judges  of  the  superior  courts  of  common  law  wim  re- 
spect to  matters  depenmng  in  the  same  courts  shall  and  may 
be  exercised  by  courts  of  eauity  with  respect  to  matters  there- 
in depending,  and  bv  the  Lord  Chancellor  and  the  Court  of 
Review  in  matters  of  bankruptcy,  and  by  the  Lord  Chancellor 
in  matters  of  lunacy ;  and  au  remedies  hereby  given  to  judg- 
ment-creditors, are  in  like  manner  given  to  persons  to  whom 
any  monies  or  costs,  charger  or  expenses,  are  by  such  orders  or 
19.  rules  respectively  directed  to  be  paid."  By  the  19th  section 
of  the  act,  no  decree  or  order  in  any  court  ot  equity,  nor  any 
rule  of  a  court  of  common  law.  nor  any  order  m  buikruptcy 
or  lunacy,  shall,  by  virtue  of  this  act,  affect  any  lands,  ten*- 
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menta,  or  hereditameDts,  as  to  parchasers,  mortgagees,  or  ere-     chaf.  u 
ditorsy  unless  re^tered  as  mentioned  in  that  section.  See  this 
19th  sect.,  VoL  1,  465 ;  and  see  Id.  as  to  registering  judgments. 

The  above  IStli  section,  it  will  be  seen,  gives  to  the  decrees,  Efj^ct  of 
orders,  &c.,  therein  mentioned,  the  effect  of  judgments  in  the  enactmat. 
superior  courts  of  common  law.  But  a  rule  of  court  has  not,  by 
this  enactment,  the  full  effect  of,  and  cannot  be  pleaded  in  an- 
swer to  a  formal  judgment  (e).  It  is  not  a  judgment  for  all  pur- 
poses, but  the  statute  mereliy  gives  the  party,  in  whose  favour 
the  rule  is  made,  a  better  remedy  on  it  than  he  had  before  (/). 

The  enactment  extends  only  to  rules  of  court,  and  not  to  what 
judge's  orders ;  but  a  judge's  order  for  the  payment  of  money,  within  it. 
unless  obtained  ex  parte  (g)y  may  be  enforced  under  this  enact- 
ment, by  first  making  it  a  rule  of  court,  which  ma^  be  done 
as  of  course,  then  issue  execution  on  the  rule,  as  directed  in 
the  following  Chapter  (A).  And  though  the  order  be  obtained 
exparteyii  may  be  enforced  in  a  similar  way  upon  obtaining  a 
rule  nisi  to  shew  cause  why  the  opposite  pa^y  should  not  pay 
the  money,  and  afterwards  getting  the  rule  made  absolute. 

When  a  rule  of  court  expres^y  orders  the  payment  of  a  when  exe- 
specific  sum  of  money,  execution  may  be  issued  upon  it  as  of  SJ^5?*y  ^ 
course,  without  any  leave  of  the  Court  (t),  or  demand  {Jc)y  or  on^thenS^ 
other  preliminary  proceeding,  the  same  as  on  a  writ  of  execu- 
tion. So  execution  may  be  issued  for  costs  ordered  to  be  paid  bv 
a  rule  immediately  after  they  have  been  taxed, and  the  Masters 
nUocatur  obtained  without  obtaining  any  fresh  rule  of  court 
specify ing  soecifically  what  their  amount  iB(/);  and,  in  fact, 
the  Court  wul  not  grant  the  role,  or,  if  granted,  will  discharge 
it  (m).     But  execution  cannot  be  issued  direcUy  upon  a  rule  of  when  a  fer- 
court  for  a  sum  of  money  other  than  costs  not  mentioned  in  it,  2i™** 
or  where  something  is  to  be  done  by  the  party  who  is  to  receive  ***""' 
it  before  he  is  entitled  to  do  so.   In  such  cases,  the  advantage  of 
the  above  enactment  may  be  obtained  bv  obtaining  a  rule  to 
shew  cause  why  the  sum  of  money  should  not  be  paid  (n),  and 
making  such  rule  absolute ;  upon  which  rule  execution  may  be 
issued.    Thus,  when  an  award  directs  a  sum  of  money  to  be 
paid,  and  the  submission  is  made  a  rule  of  court,  execution  for 
the  sum  awarded  cannot  issue  without  a  previous  rule  calling 
on  the  party  to  shew  cause  why  he  should  not  pay  the  money 
awarded,  and  making  such  rule  absolute  (o).  It  is  no  answer  to 

(e)  liarmer  t.  Mattntm,  7  SfiOtt.  N.  R.,  (m)  S«e  Idt!   Wrigjki  v.  Hmvuflht,  2 

408;  1  Dowl.  dk  L.  781,  &  C  Dowl.  &  L.  94. 

(/)  Id.    See  per  Tinial,  C.  J.  (n)  Sec  Doe  Drew  r.  Martin,  7  Jut,  88, 

^  Ut)  Hit*artU  V.  Puttereon,  1  DowL,  N.  B.  C. 

&*»;  8  M.  ft  W.  313, $,  C  (o)  Jenee ▼.  WUUame,  11  Ad. 8c  E.  175} 

W  fVtai*  V.  S*^Wd.    7  Dowl.  793;  4  P.  &  D.  217.  S.  C  :  Hfcfawti*  r.  PaCwww, 

Wateon  r.  Holeombe,  11  I«av  J.,  N.  &,  1  DowL,  N.  S*.  53,  per  Parke,  B.:  Jcnee 

C.  P.  r.  WUikmu,  8  M.  ft  W.  349;  9  Dowl.  702. 

(0  WblHe  ▼.  Sh^ffielA,  9  Law  J.,  N.  S.,  S.  C;  and  per  Parke,  B.,  **  It  teems  to  me, 

2,  Exdi..  HNnewhat  diflbrently  reported  that,  accord ine  to  the  proper  ooiwtrut^ion 

in  7  Dowl.  7S8,  &  C.:  Hobeon  t.  Patermm,  of  the  act.  it  doea  not  apply  to  any  co«u, 

2  Dowl.,  N.  S.,  129.  diargei,  or  expeoMs,  except  thoae  whidi 

{k)  Wallie  T.  Sh^ffldtL  ntjm,  are  ordered  ty  i/te  Court  to  be  paid ;  and 

(0  Hobton  r,  Patermn,  2  DowL,  N.  S.,  that  it  does  not  embrace  cases  in  which 

19:  5  Scott,  N.  R.,  764;  4  M.  ft  O.  333,  sontthinff  Isneoessary  tobedooe  In  order 

8,  C:  Watrnm  v.  Holeombe,  4  M.  ft  O.  to  give  the  party  a  title  to  the  roongr, 

136:  Jones  v.  mmame,  8  M.  ft  W.  349;  9  but  inchtding  thos^  only  in  which  the- 

DowU  702,  S.  C.t  Badman  v.  Pugh,  6  obUcntion  to  pay  the  money  appears  on 

Soott,  N.  R.,  150:  WrUaa  ▼.  Burrows,  2  tiia  face  of  the  Judgment,  decree,  or  or- 

Dowl.  ft  L.  94;  13  Law  J.,  N.  S.,  248,  Q.  deri**  Dos   v.  Amerv,  8  M.  ft  W.  566;  1 

B..&C  DowL,  N.  Sm 23^ & C 
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Pabt  Tr.     such  a  rule  to  shew  cause  that  the  applicant  has  filed  an  affi- 

davit  of  debt  in  the  Court  of  Bankruptcy  under  1^-2  Vict,  c 

110,  s.  8  {anUy  1125),  for  the  sum  awarded,  and  that  the  de- 
fendant has  given  a  bond  with  sureties,  if  no  further  proceed* 
ings  have  been  taken  {p\  But  if  it  be  doubtful  whether  the 
award  b  a  valid  one,  the  Court  will  not  nant  the  rule,  re* 
garding  a  motion  for  such  a  rule  much  in  the  same  light  as  an 
application  for  an  attachment  {q^  Nor  will  the  Court  grant 
such  a  rule  against  a  partv,  if  it  is  doubtful  whether  he  is  lia- 
ble to  pay  the  sum  awarded  (r^.  Where  an  arbitrator  made 
his  award  on  the  1st  of  Septemoer,  1841,  directing  payment  on 
the  25th  of  January,  1842,  of  a  certain  sum  **  with  mterest,** 
it  was  held,  that,  under  that  award,  upon  a  rule  under  tlus 
enactment,  the  plaintiff  could  recover  no  interest  accruing  sub- 
sequently to  the  25th  of  January  («).  The  rule  calling  on  a 
party  to  pay  money  due  on  an  award,  is  a  six-day  rule,  and 
the  Court  will  not,  in  the  absence  of  any  special  reason,  make 
it  returnable  in  a  shorter  date  to  save  the  term  ;  nor  will  they 
make  it  returnable  at  chambers  (^).  The  Court  will  enforce 
the  payment  of  costs  due  under  the  consent  rule  in  an  action 
wj««  dj.  of  ejectment  in  this  way  {u).  The  Court,  however,  will  not,  in 
^JJ^^eoeH  general,  grant  thb  further  rule  in  these  cases,  unless  the  same 


sary  to  obtain  formalities  in  service  are  observed  as  in  the  case  of  an  appli- 
'^*'***"  "**••   cation  for  an  attachment.    Therefore,  they  will  not  grant  a 
rule  calling  on  a  party  to  pay  money  pursuant  to  an  award  as 
above,  unless  it  be  shewn  that  the  award  has  been  personally 
served  on  him  in  the  same  way  as  if  the  application  were  for 
an  attachment  («).    So,  they  will  not  gnmt  a  rule  (idling 
upon  a  party  to  pay  money  mentioned  in  the  Master's  aUoca- 
tur,  unless  the  aliocatur  has  beenpersonally  served  (y).    But, 
under  special  circumstances,  the  Court  will  dispense  with  per- 
sonal service  (r).    An  insufficient  service  b  not  cured  by  the 
AfldftTit  to    party  appearing  and  shewing  cause  against  the  rule  (a).    Upon 
ofaiainsuch    moving  for  the  rule  there  should  be  an  affidavit  of  the  per- 
sonal service  (b)^  or  an  affidavit  stating  such  circumstances  as 
may  induce  tne  Court  to  dispense  with  it.    An  order  of  refer- 
ence empowering  an  arbitrator  to  enlarge  the  time  for  making 
hb  award,  having  been  made  a  rule  of  court,  on  affidavits  veri- 
fying the  order  and  enlargement,  the  Court  granted  a  rule 
calling  on  the  defendant  to  pay  two  sums  of  monev  pursuant 
to  the  award,  without  the  producUon  of  a  fresh  affidavit  that 
The  rule.      the  enlaigements  had  been  duly  made  (c).    It  b  not  necessary 

(p)  MmdeOr.  7V»«0,9M.&W.817;1  WOmmr.  FitHm;  6  Soott,  N.  IL.SWi  1 

DowL.  N.  S.,  453,  &  C  Dowl.  Jc  L.  409,  S.  C,  where  the  rartr 

{q)  HauOrtm  v.  Bwilofi,  2  D.  ft  L.  465:  wm  abroad,  but  knew  of  the  awardU  m 

Spinteer  v.  Clarlrjofi,  1  DowL,  N.  S.,  8^,  the  rule  wai  ntoaed,  the  award  not  har- 

B.  C:  Kerr  r,  Jmton,  1  DowL,  N.  S.,  340:  Ing  been  lenred.    But  tee  Dm  Jfcwb  ▼. 

Diekmmn  ▼.  AiUop,  13  M.  ft  W.  722;  S  Sfwirv.  2  DowL,  N.  S.,  327. 

DowL  &  L.  657.  &  C  {jf)  Doe  aieer  t.  Bradley,  1  DowL,  N. 

(r)  Hokn^  ▼.  Manb^,  9  DowL  &  L.  3l9t  S.,  88a 


8  Soott»  N.  R.,  473.  S.  C  {%)  Htn&kitte   ▼.  Benten,  e^prme  Dm 

(«)  Doe  Mood^  v.  Squire,  2  DowL,  N.  S.,  Steer  v.  Bradleif,  I  DowL.  N.  S.,  Stt.  At 

327<  to  p^fonal  lervloe  befaig  neceaaary  In  the 

(«)  Arthur  v.  Marahatt,  13  M.  Jc  W.  465.  caM  of  an  attachment,  aeepofC.  Pan  B, 
(«)  See  Doe  Steer  v.  BruUeif,  1  DowL,       (a)  ArtMbutt  v.  IVfrnea,  1  D.  *  L.  31& 

N.  S..  SfiO:  Doe  WhaOe^  ▼.  Knight,  7  Jur.       (6)  Peareon  ▼.  JreMoM,  11 IL  &  W.  lOSl 

815:  Doe  Drew  ▼.  Martin,  7  Jur.  86,  &  C.  8  DowL,  N.  S.,  7flB,  &  C 
(X)  Hawkine  ▼.  BmiAm,  8  Dowl.  &  L.       (c)  PeeUee  ▼.  Hem,  8  Jur.  338,  B.  C. 

465:  Winwoodv.  Holt,  3  Dowl.  &  L.  87:  See  DM  v.  Jmerp,  IDowL,  N.S.,  SS. 

Mrahame  ▼.  TaimOoii,  1  DowL  &  L.  318: 
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to  make  it  part  of  the  mle  that  the  applicant  should  he  at  li-     chap.i. 
herty  to  issue  execution,  &c.,  or  that  he  foregoes  the  remedy  hv 


t/v*  V  V     v^  «aaia\>  ^.4»wx<*a  vsxrmAy  %;«w*,  ^#m     w«A«aw    «sv    a\^>vk«^ww    «*a'w    ■>.Bs«w«aT    a^r 

attachment  (d).    The  rule  nisi  should  he  personally  served.  Senrke  of. 
though,  pernaps,  under  rer^  special  circumstances  personal 
service  might  he  dispensed  with  (e).  After  a  judge's  order  had  shewing 
heen  made  a  rule  ot  court,  it  is  too  late  to  object  in  answer  to  <*"^- 
a  rule  calling  upon  the  party  to  pay  money  in  pursuance  of 
such  order,  that  the  judge  had  no  power  to  make  it  (/)• 

The  practice  and  law  as  to  suing  out  and  executing  a  writ  of  The  ^^^^ 
execution  on  rules  within  the  above  statute  is  the  samsy  mnUxtts  £^" 
mutandis,  as  that  of  suing  out  and  executing  execution  on  a 
judgment.  As  to  the  forms  of  writs  of  execution  framed  by 
the  judges,  in  pursuance  of  the  20th  section  of  the  1  <5f  2 
Vict.  c.  110,  see  rol.  1,  535,  536.  No.  9  of  the  forms  of  writs 
framed  hv'  the  judges  in  1839,  expressly  points  out  how  the 
costs  of  the  rule  are  to  he  stated  on  the  face  of  the  writ,  making 
the  date  of  the  taxation  the  period  from  which  the  interest  is 
to  commence ;  it  must,  therefore,  he  assumed  that  the  judges 
considered  that  statement  material  and  a  matter  of  substance, 
BO  as  to  make  the  total  omission  of  it  an  irregularity  at  the 
least  (g).  Where  the  order,  which  was  made  a  rule  of  court, 
was  to  set  aside  a  judgment  with  costs,  and  the  writ  commanded 
the  sheriff  to  levy  "  9/.  6*.  8rf.,  which  lately  in  our  court,  be- 
fore our  justices  at  Westminster,  by  rule  of  our  said  court,  in- 
tituled &c.,  were  by  the  said  Court  ordered  to  be  paid,"  &c., 
treating  tlie  order  as  an  order  to  pay  not  costs,  but  a  specific 
sum  of  money,  the  Court  held  the  form  of  writ  bad  (h).  The 
judges  have  not  framed  a  form  of fi.  fa,  for  the  payment  of  coats 
only  (i). 

It  b  proper  to  mention,  that  decrees  and  orders  of  the  courts  Decraeemd 
of  equity  siiould  be  enforced  under  the  above  enactment  of  1  ^T  ^^'Jt*  *** 
2  Vtct,  c.  110,  ss,  18, 19,  by  process  sued  out  of  those  courts,  "*    ^' 
and  not  out  of  the  courts  of  law,  and  the  equity  judees  have 
framed  writs  for  the  purpose  (i).  It  seems  that  an  order  made 
by  a  court  of  equity,  directing  a  party  to  pay  a  sum  of  money 
into  the  Bank  to  the  credit  of  a  cause,  to  be  laid  out  in  the 
purchase  of  bank  annuities  in  the  name  and  with  the  privity 
of  the  accountant-general,  to  abide  the  further  order  of  the 
Court,  is  not  an  order  for  the  payment  of  money  to  any  person, 
within  the  meaning  of  the  above  enactment  (/). 

As  to  the  removal  of  rules  and  orders  of  inferior  courts  into  Remorai  of 
the  superior  courts,  for  the  purpose  of  having  execution  on  ^ffe^^if ' 
them,  where  the  judge  of  the  court  is  a  barrister  of  seven  years'  and  from  ' 
standing,  under  the  1  Si  2  Vict.  c.  110,  s.  22,  see  ante,  1159.  ^^"J^- 
As  to  the  removal  of  rules  and  orders  from  the  Courts  of  Com-  Durhain,for 
mon  Pleas  at  Lancaster  and  Durham,  into  the  superior  courts,  ^2***°"  ** 
for  the  purpose  of  execution,  see  ante,  1161. 

(tf)  Bttrton  ▼.  MmdiztAO,  1  DowL,  N.  (()  fiarffwrn  t.  Pi^,  6  Soott,  N.  R.. 

S..  336.  B.  C.  100;  2  Dowl.,  N.  S..  907t  5  M.  6c  O.  383, 

(0)  Jordan  ▼.  Bmwkk,  1  DowL,  N.  8.,  5.  C.    See  a  fonn.  Chit.  Fonna,  Sao. 

171.    See  WUmm  r.  FotUr,  1  DowL  &  L.  (*)  Stat^/brd  v.  Roblnmm,  3  M.  ft  G. 

406:  6  Scott.  N.  R..  936,  S.  C.t  Doe  v.  407;  4  Scott,  N.  R.,  83 ;  1  DowL,  N.  S.. 

Amenf,  I  Dowl.,  N.  S.,  83:  Whtwood  ▼.  183,  S.  C.    See  foniw.  1  Bmt.  61 :  and 

Heir,  3  DowL  fr  L.  87.  see  ChiL  Forms,  637,  n. 

(/)  Wiitimr.  Northerp,  4  Ti€ml  441.  (/)  Ofbbt  v.  POce,  9   M.  ft  W.  361:  1 

{jh  Bad/mm  r,PugH,ii^fra,  per  cur.  See  Dowl.,  N.  S.,  40«»,  S;  C./ 8  M.  ft  W.  283 1 

thefomu.  Chit.  Foniit,637to648.  9  Dowl.  731,  &  C. 

{h)  BMfMMM  V.  Pugk,  b^ira. 
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Power  of  a  Jud^e  at  Chambers  or  en  OircuitJ^ — When,  in  the 
progress  of  a  suit,  it  becomes  necessary  to  obtain  the  order  of  the 
Court  relative  to  any  of  the  proceedings,  we  have  seen,  in  the 
last  Chapter,  that  the  parties  may  appl^r  for  it  in  term  time  by 
motion  to  the  Court.  But  in  vacation,  in  most  instances,  or  in 
term  time,  in  all  matters  of  minor  importance,  the  same  e£fect 
may  be  had  by  obtaining  the  order  of  a  judge  at  chambers  (a}. 
And  b^  the  11  G,  A  S^  \  fF.  4,  c.  70,  *.  4,  every  judse  is 
authorised  to  transact  such  business  at  chambers  or  elsew^oe, 
depending  {b)va  any  of  the  superior  courts  [as  relates  to  mat- 
ters over  which  the  said  courts  nave  a  common  jurisdiction  («) 
and]  as  may,  according  to  the  course  and  practice  of  the  Court, 
be  transacted  by  a  single  judge.  And  by  1  4*  2  Ftcf.  c.  45,  #.  1, 
every  judge  of  the  superior  courts  is  authorised  "  to  transact  out 
of  court  such  business  as  may,  according  to  the  course  and  prac- 
tice of  the  court,  be  so  transacted  by  a  single  judge,  relating  to 
any  suit  or  proceeding  in  either  of  the  said  Courts  of  Queen's 
Bench  or  Common  Pleas,  or  on  the  common  law  or  revenue  ade 
of  the  said  Court  of  Exchequer,  or  relating  to  the  granting  writs 
of  certiorari  or  habeas  corpus^  or  the  admitting  prisoners  on 
criminal  charges  to  bail,  or  the  issuing  of  extento  or  other  pro- 
cess for  the  recovery  of  debts  due  to  her  majesty,  or  relating  to 
any  other  matter  or  thing  usually  transacted  out  of  court,  ed- 
though  the  said  courts  have  no  jurisdiction  thereiny  in  like  man- 
ner as  if  the  jud^e  transacting  such  business  had  been  a  jud^  of 
the  court  to  which  the  same  by  law  belongs.^  The  judges  might 
also,  before  these  enactments,  by  stat.  IG.^e.  65,  ss.  5,  6,  be- 


(a)  As  to  the  origin  of  the  power  of 
Judffes  at  chainben.  see  A.  ▼.  Akmin^ 
Wiunot's  Notes,  S64|  and  for  the  present 
extent  of  it,  see  Mossiey*s  Law  Truti,  pp. 
1  to  5. 

(6)  Even  before  the  1  &  2  Vict.  c.  45.  an 
affldavlt  to  hold  to  bail,  sworn  before  a 
ooinmlssi<»ier  of  the  court,  wae  h^  to  be 


bttrtneM  ^'denending'*  In  omrt,  to  ae  lo 
authorise  a  judge  of  anotfitr  court  in 
making  an  oracr  to  h<M  to  bail  at  dnm- 
bers:  GrUfim  v.  Ttt^,  6  Dowl.  SSSl 

ie)  See  PkUUpt  ▼.  Dfk9,  S  DowLtf. 
Now  extended,  by  1  &  2  Vlct.c.4&.  s^  1, 
to  cases  in  which  there  is  not  a  cnmnw 
Jurisdiction. 
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sides  granting  summonses  and  making  orders  at  chambers,  grant    cba  p.  i i. 
and  make  them  upon  circuit,  in  cases  depending  in  any  of  the  ' 

courts  at  Westminster,  in  which  the  issues,  if  brought  to  trial, 
would  be  tried  upon  their  circuits  respectively,  in  the  same 
manner  as  if  they  were  judges  of  the  court  in  which  such 
causes  shall  be  so  dependmg  (J).  These  statutes  give  to  the 
judges  of  the  respective  courts,  when  sitting  at  chambers  or  on 
circuit,  a  general  and  concurrent  jurisdiction  in  the  transaction 
of  business,  the  same  as  if  they  were  judges  of  the  court  in 
which  the  business  or  action  is  pending  («).  And  by  the  5  (jif  6  ReTenue 
Vict,  c.  86,  intituled,  '*  An  act  for  abolishing  certain  offices  on  *^**^ 
the  ReYenue  side  of  the  Court  of  Exchequer  in  England,  and 
for  regulating  the  office  of  her  Majesty's  Kiemembrancer  in  that 
Court,"  it  b  enacted  by  sect.  9,  *'  that  all  such  orders  relating 
to  revenue  causes,  and  matters  of  revenue,  as  have  heretofore 
been  made  at  the  sittings  of  the  Court  of  Exchequer  appointed 
and  held  after  term,  may  be  made  at  any  time  by  any  single 
judge  out  of  Court."  Where  a  statute  expressly  directs  the  ap-  wheo  ctmrt 
plication  to  be  made  to  the  Courts  a  judge  at  chambers  or  on  cir-  ^^Idkuon. 
cuit  has,  it  seems,  no  power  to  interfere  {f\  and  vice  verm  (a); 
nor  has  a  judge  at  chambers  any  power  over  a  rule  of  the  nill 
Court,  unless  the  Court  direct  it,  or  unless  by  consent  of  the  par- 
ties (h).  Unless  there  is  a  cause  in  Court,  an  application  can- 
not be  made  at  chambers  against  an  attorney  («).  As  to  his 
power  in  respect  of  costs,  see  post,  1439.  The  instances  in  which 
these  summonses  mav  be  granted,  and  orders  made  thereon, 
have  been  already  fully  noticed  in  the  course  of  this  work. 

77ie  Summons,  how  obtained^  and  Service  of,  <Jfc.] — To  obtain  a  The  iuiD- 
judge's  order,  you  must  in  general  first  summon  the  attorney  S^aloedU* 
or  agent,  if  any,  of  the  op|)osite  party  before  a  judge  {k)  ;  for 
tohck  purpose,  apply  to  the  judge's  clerk  at  the  chambers  in  RolW 
Garden,  Uhancerj^-lane,  who  mil  make  out  the  summons  (/).    If  Form  and 
t^  is  intended  to  attend  the  hearing  of  the  summons  hy  counsel,  no-  «»^^  ^ 
tice  thereof  should  be  given  to  the  opposite  party,  either  on  the  face 
of  the  summons  or  otherwise.    If  not,  ana  the  opposite  party  does 
not  attend  with  counsel,  and  wishes  to  do  so,  the  judge  would  ad- 
journ  the  summons,  to  enable  him  to  obtain  counsel's  attendance, 
Ifiibe  expedient  to  procure  the  attendance  of  the  opposite  party 
at  the  return  of  the  first  summons,  the  judge  granting  the  sumsnona 
Vfill^  where  the  case  requires  it,  make  the  summons  a  peremptory  one, 
and  mark  it  as  such  accordingly.    As  to  the  contents  of  the  sum- 

(<n  Seeo»<tf,14a    Seethecaieof  K<X»-  M.  315;  S  Dowl.  219.  5.  C. 

^od  v.  Abraham$,  3  Taunt.  81,  decided  (*)  In  iome  case*  the  judge  may  pro- 

hefore  this  act;  and  that  of  Atkwwrth  v.  cecd  a*  parle^  as  in  maWing  an  oitler  to 

iu^hcoie,  6  Bins.  696*  decided  sincet  but  hold  to  bail;  and  in  other  cases,  where  a 

Miore  the  pasaing  of  the  above  other  statute  or  the  practice  authorises  it,  see 

*c^*  pott,  1436.    If  he  proceed  tis parte,  where 

(«)  Bmnett  v.  Dean,  5  Scott,  N.  R.,  the  opposite  party  ought  to  nave  had  an 

186:  Dew  v.  Kaiz,  8  C.  &  P.  315.  opportunity  of  shewing  cause,  the  order 

(/)  Morgan  v.  Lute,  1  Chit.  Rep.  381:  will  be  rescinded  on  application  to  the 

^v  V.  Roberta,  2  DowL  85:  Ji.nm  v.  court:  see  aorAr  v.  Slodlwn«  2  Bing.,N.C., 

fft^ddanu,  2  DowL  HI,  3  Tyr.  904j  1  651. 

^«  M.  855.  &  C/  Ceach  v.  Oopptn,  3  (/)  See  as  to  the  ftmn«  Chit.  Forms, 


powL  74:  £x  p.  Owen,  I  DowL  511 :  Lon-    643.    Every  summons  is  sUmped  with  a 
,J'?**^*^»  7  M.  &  W.  2ia  seal,  as  issuing  from  the  judge's  cham- 


<*«i,  16  Law  J.,  N.  S.,  1,  Q.  B.,  the  judge's  clerk,  and  not  the  seal  of  the 

/?/  'l*®  •'**»*  ^*  ''•^»  3  OowL  669.         Court:  per  eur,  Barrett  NavigtUkm  Cam,- 
W  Ktrbtf  V.  KOier,  4  Tyr.  239|  2  C.  ft   jpwv  v.  Sltawe,  8  DowL  17a 
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Part  ▼!.  mons,  they  should  give  the  opposite  party  due  and  reasonahle 
information  for  what  he  is  to  appear,  that  he  may  come  pre- 
pared to  shew  cause,  and,  in  this  respect,  should  be  like  a  role 
nm,  as  to  which,  see  antCy  1414, 1415;  except  that  in  the  case 
of  a  summons  to  set  aside  any  proceedings  for  irregularity,  the 
ground  of  such  irregularity  must  he  particularised  in  the  sum- 
Tiueanddi-  mons,  otherwise  it  will  not  he  available  to  the  party.  The 
^^tiiioact,  summons  should  be  correctly  intitled  in  the  cause  mi>),  and 
bear  date  the  day  of  the  month  on  which  it  is  issued,  but  an 
imperfect  designation  of  the  year,  or  even  its  omission,  is  im- 
material (n);  and,  in  general,  only  the  surnames  and  not  the 
christian  names  of  the  parties  are  inserted  in  the  title.  It  is 
generally  directed  ^*to  the  attorney  or  agent"  in  the  cause, 
without  naming  him :  where  there  is  no  attorney  or  agent  in 
the  cause,  or  his  residence  b  unknown,  it  is  in  like  manner  di- 
Place  and  rected  to  the  party  himself.  It  should  state  where  the  party  if 
J|mj_ofat-  to  attend  before  the  judge,  and  which,  generally,  is  at  the 
judge's  chambers,  in  Rolls  Grarden,  Chancery-lane  ;  but  it  may 
be  at  his  private  house  or  elsewhere,  if  the  judge  thinks  fit,  and 
the  case  requires  it.  In  term  time,  it  is  sometimes  made  at- 
tendable  in  the  morning  at  Westminster,  where  it  is  expedient 
to  prevent  a  judgment  being  signed  before  the  opening  of  the 
office  at  eleven,  or  the  ufgency  of  the  case  otherwise  requires 
it  (o).  So  it  is  frequently  made  attendable  before  the  judge  at 
the  assize  town,  in  a  cause  triable  at  the  assizes,  and  the  case 
renders  it  expedient  it  should  be  so.  The  summons  may  be  re- 
turnable at  such  time  as  the  judge  thinks  fit.  In  term,  it  is 
generally  made  returnable  at  three  o'clock  in  the  afternoon; 
m  vacation,  at  ten  o'clock  in  the  morning  of  the  next  dapr. 
But  in  vacation,  where  the  expediency  of  the  case  requires  it^ 
the  judge  will  frequently  grant  a  summons,  returnable  at  an 
earlier  hour,  either  at  Westminster  or  at  the  judge's  chambers; 
and  this,  even  though  no  judge  will  attend  at  the  latter  place 
Double  sum-  ^^  ^^h  hour  (/>).  Where  the  summons  is  to  be  served  in  the 
nums.  country,  it  is  generally  made  returnable  in  two  days,  so  as  to 

save  the  trouble  of  a  second  summons  ;  and  this  summons  it 
what  is  generally  called  **  a  double  summons." 
tnvke  oC  ^<^^^  ^  <^W  9f  ^^**  summons ,  and  let  ths  person  tpho  is  to 

serve  it  examtne  it  with  the  originaly  that  he  may  he  able  to  swear 
to  the  service,  if  it  afierwarJs  become  necessary  to  do  so;  them 
serve  the  copy  on  the  attorn^  or  agent  of  the  opposite  par^.  As 
matter  of  precaution,  the  person  who  is  to  serve  the  summons 
should  indorse  on  the  original,  immediately  after  service  of  the 
copy,  the  day  when  and  tM  place  where  served^  that  he  may  li  able 
to  swear  to  the  service,  if  necessary.  The  law  and  practice  as  to 
the  service  of  the  summons  is  tne  same  as  that  relative  to  the 
service  of  a  rule  nisi,  and  which  is  noticed,  ante^  1416. 

OTdmgTant.     Orders  granted  without  Summons."] — Besides  the  orders  grant- 
ed w  thout     ^^  upon  summons,  there  are  some  cases  where  a  judge  at  cham- 
bers will  make  an  order  without  summons ;  such  as  an  order 

(m)  J«v«»  T.  Ha^»  1  Scott,  N.  R.,  SOa  10th  May,  1844,  be tald,  that  all  tta« Jvdfca 

(n)  Sohmon  r,  Na<M6y,  7  DowL  4B9t  5  bad  oome  to  a  raMlution,  chat  this  sam> 

M.  &  W.  968,  &  C.  moot  might  be  granted  k>  returnablak 

(o)  See  per  Atdtrmn,  B..  In  fieM  ▼.  (p)  See  Bplta  v.  fTaiter,  5  Dowl.  80* 

Walm,  5  DowL  4W.    In  a  eaM  of  Mmet  But  ieelM6  t.  Wmlm,  Id. 458: 

V*  Earft,  eor.  Puttmm,  J.,  at  ohambers,  t.  8fmU$,  Id.  00. 
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that  defendant  may  be  held  to  bail  (q);  that  plaintiff  mav  issae  cbap.  n. 
a  distringas  to  compel  the  appearance  of,  or  to  outlaw  defend- 
ant(r)  ;  that  plaintiff  may  sue  in  farmd  pauperis  {s);  that,  un- 
less an  in&nt  defendant  appear,  «fohn  Doe  may  be  assigned  as 
his  guardian,  and  a  common  appearance  be  entered  for  him  (t); 
to  compel  the  attendance  of  a  witness,  or  the  production  of 
documents,  before  an  arbitrator  (ti);  to  amend  the  teste  or  re- 
turn of  a  distringas,  or  habeas  corpora,  or  clause  of  Nisi 
Prius  (a;)  ;  to  charge  a  prisoner  in  custody  on  a  criminal  ac- 
count with  a  civil  action  (y);  to  enter  up  jud^ent  on  an  old 
warrant  of  attorney  (z),  or  to  issue  execution  on  a  judg- 
ment or  rule  of  an  inferior  court  or  Court  of  Pleas  at  Lancaster 
or  Durham  (a).  There  are  also  other  cases  in  which  the  judge's 
order  or  fiat  merely  requires  one  of  the  Masters  to  draw  up  a 
rule  of  court,  where  such  rule  becomes  necessary  in  vacation; 
for  instance,  an  order  for  a  rule  that  a  prochein  amy  be  admitted 
to  prosecute  an  action  for  an  in£Etnt  plaintiff  (6);  and  other 
instances  pointed  out,  ante,  1427. 

In  some  cases  an  order  nisi  is  granted  without  summons,  Order  niti 
and  makes  itself  absolute,  unless  cause  be  shewn,  the  same  as  in  ^S!^^|,*'^ 
some  cases  a  rule  nisi  will  do  {c).  When  the  party  obtaining 
such  an  order  does  not  attend,  the  other  party  should  go  before 
the  judge  and  sav  that  he  is  ready  to  shew  cause  and  apply  to 
have  the  order  discharged,  otherwise  the  order  will  become  ab- 
solute (d).  In  country  causes,  the  order  for  a  prisoner's  dis- 
charge is  diawn  up,  unless  cause  be  shewn  in  four  days,  or  such 
farther  time  as  the  judge  directs,  in  order  to  give  the  attorney 
or  f^nt  an  opportunity  of  consulting  his  client  (e). 

If  a  party  obtain  an  order  ex  parte  without  summons,  where  25^^*^* 
the  opposite  party  ought  to  have  had  an  opportunity  of  shewing  JJ^OT^Jthout 
cause,  the  order  will  l^  rescinded  on  application  to  the  Court  (/);  *  mmmonii 
and,  in  some  cases,  might  perhaps  be  treated  as  a  nullity. 

When  Summons  operates  as  a  Stay  of  Proceedings.'] — As  a  Whm  tum- 
^neral  rule,  a  summons  does  not  operate  as  a  stay  of  proceed-  2ji«j5^*** 
mgs,  unless  it  be  a  part  of  the  application,  **  why  in  the  mean-  piocwnngK 
time  all  farther  proceedings  should  not  be  stayed,"  nor  does  an 
order,  unless  it  so  expresses  (g).    The  exceptions  are  where  the 
applicant  has  to  take  the  next  step,  and  the  application  relates 
to  the  time  or  mode  of  taking  that  step ;  as  where  the  summons 
is  for  time  to  plead  (h)  ;  for  leave  to  plead  several  matters  (i)  ; 
to  strike  out  a  count,  &c :  cases  where  a  stay  of  proceedings  is 
necessarily  implied  (j).    It  seems,  that  a  summons  served  after 
judgment  signed  (k),  or  a  summons  taken  out  for  a  purpose 


to)  VoL  1. 087.  Aad  lee  Bagtey*!  Pnct.  91. 

Jr)  Vol.  1.  176.  (/)  SeeOark v. Stodcm,2  Bing., N.S., 

(•)  Ante,  1121.  »lU 

(f)  Ante,  1092.  (f)  S^  Lath,  Pract  80S. 

(«)  rs)tt,  1472.  (a)  Ai  to  when  a  ftumroons  for  time  to 

U)  Ante,  1347.  P>e*d  t» »  *^y  of  prooeedlnp.  im  Vol.  1» 

(r)  Ante,  106L  S16.    And  Me  Beazle^  ▼,  iM%.  16  Law 

MAnte,fm.  J,,  N.S.,  1,  Exch. 

(a)  Ante,  1156, 1160.  (0  Sptneeieif  t.  ShmOeJi  Dowl.  662. 

(6)  See  tmte,  1089.    See  form  oT  flat,  U)  ReMwd  r.  Ait«,  6  Taunt.  240:  Bw^ 

Chit.  Fonnt,  Ml.  imM  t.  fteu>t»n,  1  Chit.  Rep.  089.    See 

(et  See  mMIe,  1423L  AnOtUi  v.  Metcalf,  2  N.  R.  169:  Hcdgmm  v. 

(«f)  H«fJM;iAnvv.  Jonw.6M.AeW.418;  Ctafey.  8  DowL  318:  PhU&ver,  BMt,% 

8Dowl.40e.&C    Seei»*jw  t.Bomf,2  DowL,  N.S.,  101;  5  Scott.  N.  R..6«r,«X; 

DowL,  N.  S.,  96B.  (*)  Pkmp$  r.  Birth, ft Soott,  N.  R.,  178i 

\lt)  SeeR.U.,2W.4,s.89,aii«e*  1066.  4M.&Gr.403i  2 DowL, N. S.,  108, 5. C 
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Part  tt.  collateral  to  the  proceeding  in  the  cause,  does  not  operate  as  a 
stay  of  proceedings  (/).  Nor  does  a  summons,  it  is  appre- 
hended, operate  as  snch  stay,  if  it  conld  be  clearly  established 
that  it  was  not  hon6>  fide  taken  out,  and  was  an  abuse  of  the 
party's  right  to  take  it  out,  otherwise  a  party  might  by  repeated 
summones  delay  the  proceedings  as  long  as  he  might  think 
fit  (m).  A  summons  is  a  stay  of  proceedings  only  from  the 
time  at  which  it  is  attendable^  and  not  from  the  time  of  the  ser- 
vice (n),  and  it  operates  as  such  stay  the  moment  the  clock 
strikes  the  hour  at  which  it  is  attendable  (o)  ;  therefore  a  sum- 
mons for  farther  time  to  plead,  or  to  pleaa  several  matters,  is  a 
stay  of  proceedings  if  it  is  returnable  before  or  at  the  time  the 
judgment  office  opens  on  the  day  after  the  time  for  pleading  ex- 
pires, and  the  plaintiff  could  not  sign  judgment  until  the  sum- 
mons is  disposed  of  (p).  And  it  operates  as  such  a  stay,  al- 
though it  be  attendable  at  ten  or  eleven  o'clock  in  the  morning 
in  term  time  at  chambers,  provided  the  judge  specially  grants 
such  a  summons,  and  this  notwithstanding  the  judge  does  not 
attend  chambers  at  that  hour  (q).  It  operates  as  a  stay  of  pro- 
ceedings from  the  time  it  is  attendable  until  it  is  disposed  of,  pro- 
vided the  p€U-ty  who  obtained  it  uses  due  diligence  in  following 
it  up  (r),  that  is  to  say,  by  obtaining  and  serving  a  second  sum- 
mons on  the  same  day  the  first  was  attendable,  in  case  the  q>- 
posite  party  failed  to  attend  it,  and  then  an  order.  If  the  pi- 
ties attend  and  agree  to  adjourn  the  summons,  the  stay  continoes 
until  it  is  disposed  of  (s).  It  will  cease  to  operate  as  a  stay  if 
the  party  taking  it  out  expressly  by  notice  or  otherwise  aban- 
don it.  And  where  a  summons  was  returnable  at  eleven  o'clock, 
at  which  time  also  judgment  was  due,  and  at  half-past  ten 
the  defendant  delivered  a  plea,  it  was  held  that  he  had  aban- 
doned the  summons,  by  delivering  the  plea  before  it  was  attend- 
able (t).  When  a  party  has  been  misled  by  the  service  of  a 
summons,  the  Court  will  not  permit  the  adverse  P&rty  to  take 
advantage  of  the  mistake  :  therefore,  when  a  defendant  took 
out  a  summons  to  put  off  a  trial  at  the  assizes,  in  consequence 
of  the  absence  of  a  material  witness,  and  the  hearing  of  the  sum- 
mons was  only  four  days  before  the  commission  day,  and  no 
order  was  made  on  it,  but  the  plaintiff  countermanded  the  trul, 
thinking  he  might  be  put  to  mconvenience,  it  was  holden,  that 
there  had  been  no  default  which  would  entitle  the  defendant  to 
move  for  judgment  as  in  case  of  a  nonsuit  (ir). 


(t)  PMmpfr,  mnA,  2D<m1.,  N.  S.,  97:  ▼•  raOtmee,  1  Oak,  IS:  Rdmrtr  r.  CMW, 

jimm,,  M.  T.,  28  0. 3, a  B.;  Tidd'i  New  4  DowL  204:  SpmetU^  ▼.  .SkNtU,  ft  Do«L 

Pnc.  256:  Tidd,  9th  ed.  470.  562:  Burfon  t.  Warrm%,  3  D<ml.  &  L. 

(m)  Bebb  v,  Walet,  5  Dowl.  458.  142.    It  is  a  sUy  thoagh  dcAaidsiit  wai 


<n)  Morrtt  r.  Hvnt,  2  B.  &  Aid.  355s  1  under  aperempCwy  order  toplead: 

Chit.  Rep.  93.  8,  d  Res  r.  SHaijr  of  ▼•  Bailegt  16  Law  J.,  N.  S.,  1.  £xch. 

Middie9ex,  5  B.  &  Aid.  746:    dotter  ▼.  (q\  B^letv,  PFo/Mr,  ft  DowL  23&    SeeM 

Watmore.  6  B.  tt  C.  769:  Anthm  v.  JVM-  to  makhig  asommoot  to ictumaUe^  m^ 

caffis,  2  New  Rep.  169:  Redftjrd  v.  fiiitf,  6  1434. 

Taunt.  MO.    Thav  b  a  dif&renoe  in  thia  (r)  Knowlaa  ▼.   roOMMV,  1  Gale,  M: 

reepect  between  a  rule  nM  and  a  sutn-  Sptneei^  v.  ShtmUt  ft  DowL  ft62: 


moos,  the  formaroperattaigata  itay  tttxn  v.  Browne  2  Dowl..  N.  S.,  965:  Tnf  ▼. 

the  time  of  the  service;  the  reason  {<x  7>tttoifi,  2  Sontt.  N.  R.,  ftl7;  9  DowL  379; 

such  difference  being,  that  the  latter  is  the  8  M.  &  G.  M9»  &  C 

act  of  the  Coart,  the  ftmuer  the  act  of  («)  See  SmrgiU^,  Brofm.tDowL,N.& 

the  party.  98S. 

(o»  fTaOtT.  Startt,  ittfhi:  JBrnntOi^'W,  (f)  Berftn  t.  Wmnwk,  3  Dowl  h.  L., 

Tolkan^  6  Soott.  086.  142. 

(/>)  W9a»\, S9em,9Dowl,U7:Knowlm  (v)  iUndoff  r.  Ba9m,  t  DowL  IIS. 
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When  the  summoiiB  operates  as  a  stay,  it  has  the  same  effect    chaf.  ir. 
as  a  rule  of  the  court  staying  proceedings,  which  has  heen  al-  ^^^ 
ready  noticed,  antey  1419.  A  party  cannot  make  eren  an  appli-  ceedin^ 
cation  to  the  Court  respecting  a  matter  pending  hefore  a  judge  'tayed. 
at  chambers  (;r).    And  it  would  seem  tnat  the  plaintiff^  could 
not  even  properly  obtain  a  rule  to  discontinue  (  y). 

The  time  allowed  for  taking  the  next  step  auer  a  rule  nisi  Tinw  to  tak* 
staying  the  proceedings  has  been  disposed  of  will  be  found  SierS2&^ 
pointed  out,  ante^  1425;  and  the  rule  there  laid  down  is  ap-  moudto- 
plicable  to  Uie  case  of  a  summons.  P^**^  ^ 

AUendance  on  Summ&ns  and  Order^  &€,"] — When  the  opposite  Att«jdM>e« 
attorney  is  served  with  a  copy  of  the  summons,  if  he  have  no  SdlSST 
cause  to  shew,  he  may  indorse  upon  the  summons  his  consent  to  &o* 
an  order  being  made ;  it  is  optional  with  him,  however,  whe- 
ther he  do  so  or  not.    If  he  indorse  his  consent,  ytm  may  imme-  when  eoo- 
diately  take  the  eummons  eo  indorsed  to  thejudg^e  chambers^  and  "^'  ^  ot^*x, 
the  clerk  will  make  out  the  order  as  a  matter  of  course  {zy    In 
some  cases,  however,  notwithstanding  the  opposite  party  ts  thus 
willing  to  consent  to  the  order,  the  judge  mag  require  his  attend' 
once  btfore  making  it.    On  the  order  beina  obtained,  serve  it  on 
M«  opposite  attorn^  or  agent*    Unless  the  order  be  actually 
drawn  up  and  served  without  delay,  the  other  party  mav  pro- 
ceed as  if  no  summons  had  been  taken  out,  and  this  although 
he  have  indorsed  his  consent,  as  above  mentioned  (a). 

If  the  opposite  attorney  or  agent  do  not  consent  to  an  order,  whenoppo. 
atUnd  at  tke  judges  chambers  at  the  hour  appointed  bg  the  sum-  S?*  ■S?^*:. 
mons,andw<UttLehalfanhour(b);  and  i/theopfH>Hte attorney  ^^S^ 
or  agent,  or  some  person  for  him,  do  not  aUend  within  that  timoy 
then  take  out  a  second  summons,  and  serve  him  with  a  copy  of  it, 
as  atfirsi;  and  if  he  do  not  attend  within  the  half  hour  after  the 
time  appointed  by  such  second  summons  (c),  then  upon  oMdavit  of 
the  service  of  the  two  summonses  and  attendances  {d),  tke  judges 
derk  wiU  make  out  the  order  required,  and  give  it  to  you  ;  then 
serve  the  order  on  the  opposite  attorn^  or  agent,  as  directed  with 
respect  to  the  service  of  the  summons,  ante,  1434.    If  the  party  6b* 
taining  the  summons  do  not  attend,  it  will  be  considered  that  he 
has  abandoned  it.  In  that  case,  if  he  afterwards  wish  to  renew  the 
summons,  he  must  take  out  and  serve  afresh  one. 

The  parties  frequently  agree  to  the  summons  being  adjourned  where  partiet 
by  the  judge  till  the  next  or  future  day;  in  which  case  the  agree  to  ad- 
adjoumment  by  consent  should  be  marked  by  the  judge,  and  it  '*'^"^* 
w&l  operate  as  a  stay  of  proceedings  until  it  is  disposed  of  (0); 
on  such  adjournment  no  second  summons  is  necessary. 

In  some  cases  by  the  practice,  and  in  other  cases  under  par-  On  per«mp. 
tieular  circumstances  to  be  named  to  the  judge,  the  summons  ^q^"°^ 
is  granted  per^nptorily  in  the  first  instance,  and  a  second  sum- 

{^)  Abbott  T.  Hoppert  8  Dowl.  19.    And  tor  attendance  before  a  Judge,  upon  the 

Me  TVeiff  V.  Fathamt  9  Dowl.  379;  and  same  matteri  and  the  party  taking  out 

onff,  1419.  9uch  sumnxnMes  thall  be  mtitled  To  aa 

jM)  Murray  v.  SUvett  3  Dowl.  St  L.  26;  order  on  the  return  of  the  second  sum- 

1  Com.  B.  638,  8.  C.  mons,  unleu  cause  Is  shewn  to  the  con- 

(s)  See  the  form.  Chit  Forms,  643.  trary."    Before  this  rule  thoe  must  have 

(a)  Joddrea  v.  — ,  4  Taunt.  263.    And  been  three  summonses,  and  an  affidav  it  ot 

see  ttMf ,  1440.  attendance  therecm ,  before  the  Judge  could 

(6)  R.  T.,  3A  G.  3;  4  T.  R.  403.  make  an  order  for  non-attendanoe.  (Tidd» 

let  R.  T.,  1  W.  4,  r.  9.    That  rule  pro-  9th  ed.  61 1). 

▼ideSk  *'  That  hereafter  It  shall  not  be  iie»  (d)  See  a  form,  Chit.  Fonns»  643. 

eesaary  to  issue  more  than  two  iummooses  (e)  Ante,  1436. 
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Part  vi. 


abtolnte. 

When  oppO" 
site  party 
attends. 


Summames  and  Orders, 

mons  is  not  required  (/).  Where  on  motion  to  set  aside  an  ir- 
regular judgment  of  nanprog,  it  appeared  that  the  pbiintiff's 
attorney  ^8  clerk  without  authority,  though  without  any  sinister 
motive,  had  inserted  the  word  peremptoty  in  a  previous  sum- 
mons for  the  purpose,  the  Court  made  the  plaintiflPs  attorney 
pay  costs  (ff). 
Order  nM  As  to  an  order  nisi  making  itself  absolute,  and  as  to  shew- 

n^dngjtaeif  ing  cause  against  it,  see  ante^  1485. 

If  the  opposite  attorney  or  agent  attend  upon  any  of  these 
summonses,  you  will  be  called  in  before  the  jud^  in  your  turn, 
and  upon  your  stating  the  grounds  of  the  apphcation,  and  the 
opposite  attorney  shewing  cause  against  i^  the  iudge  either 
<}nnun^^  grants  or  refuses  the  order,  as  he  thinks  nt.  The  party  ^ 
SefuUy  ttat^  P^J^ig  is  bouud  to  state  fully  and  fairly  the  grounds  of  his 
in  flm  in-  application.  Thus,  before  the  introduction  of  the  practice 
which  requires  the  grounds  of  irregularity  to  be  particularised 
in  the  summons  to  set  aside  proceedings  on  that  account,  it  was 
considered  that  a  party  applying  to  set  aside  any  proceeding 
was  bound  to  state,  on  nb  first  application,  all  the  grounds  why 
he  prayed  that  it  may  be  set  aside  (A).  And  in  a  case  where 
a  party  applied  to  a  judge  in  vacation  to  set  aside  an  execution, 
upon  the  ground  that  he  had  not  been  served  with  written  no- 
tice of  taxation,  but  said  nothing  of  a  subsisting  writ  of  error, 
the  allowance  of  which  must  have  been  known  to  him  when  he 
took  out  the  summons ;  upon  motion  to  the  Court  afterwards 
to  set  aside  the  judgment,  on  the  ground  that  a  writ  of  error 
had  been  sued  out,  the  Court  refused  to  interfere,  because  the 
defendant,  by  not  communicating  the  circumstance  in  the  fint 
instance,  had  induced  the  plaintiiF  to  take  another  step  att^ided 
with  expense  (i). 

In  general,  an  affidavit  is  not  absolutely  necessary  in  support 
of  the  application  or  against  it,  unless  expressly  required  by  act 
of  Parliament,  or  by  nile  of  Court  (k),  Whm,  however,  the 
facts  are  disputed,  and  sometimes  in  other  cases,  the  judge  re- 
quires one.  An  affidavit,  if  made,  should  contain  all  the  gene- 
nd  requisites  of  an  affidavit ;  and  as  to  which  see  post,  1446, 
&c.    As  to  the  filing  of  it,  see  post^  1468. 

In  ordinary  cases,  the  attomies,  by  themselves  or  their  clerks, 
attend  before  the  judge  and  support  the  application,  or  shew 
cause  against  it ;  but  m  cases  of  difficulty  they  usually  attend 
with  counsel,  or  special  pleader,  in  which  case  they  hiave  pre> 
oedence.  In  term  time,  the  Court  will  not,  in  general,  hear 
counsel  or  pleader ;  but  this  rule  does  not  apply  to  summonses 
which  are  taken  out  and  returnable  in  vacation,  and  are  ad- 
journed to  a  day  in  term  (/).  Notice  of  attendance  by  counsel 
or  pleader  should  be  given  a  reasonable  time  before  the  hear- 
ing of  the  summons,  otherwise  the  judge  will  postpone  the  can 
if  the  opposite  party  wishes  it,  in  order  that  he  may  have  coun- 
sel's or  pleaders  assistance.  On  the  dismissal  of  the  summons 
or  order  made,  each  party  attending  by  counsel  or  pleader  will 
have  to  pay  the  judge's  clerk  a  fee  of  5«.,  or  7s.  in  case  the  som- 
mons  was  adjourned. 


AflldaTlt* 
when  re- 
tpttncL 


fAttendanoe 
byoMuad. 


If)  See  ante,  1434. 

Fhumt^  V.  8mkk,  1  Bfaig.,  N.  &, 
>t  1  Scott,  743,  Sl  C 
(*)  7  T.  R.  46A:  1  H.  Bla.  lOlt  1  Eait« 
M7;  6  Taunt. 850; Bagley'a Pnct.  S8. 


J^ 


(i)  Tharpt  T.  Bmr,  1  ChH.  Rep.  194. 
tk[  899j9$tph  ▼.  IVrvy,  3  DowL  686L 
It)  Dm  Robtrtt  v.  Jlw.  13  M.  A  W. 
Ill  14  Law  Jm  N.  &,  IM,  Eseh.,  &  C. 


Costs. — Drawing  up  and  Serving  Order.  14S9 

If  the  summons  be  dismissed  the  judge  will  mark  such  dis-    ch4p.  n. 
missal  on  the  back  of  the  copy  serred  on  the  opposite  party ;  s„,nniant — 
and  if  dismissed  vrith  costs,  or  on  any  terms,  the  same  will  he  d*tmiii»rt. 
so  marked  accordingly;  and,  in  that  case,  the  latter  party 
should  have  an  order  drawn  up  for  such  costs,  &c.,  and  serve 
it  on  the  opposite  attorney  or  agent,  and  proceed  to  enforce  it 
accordingly,  if  the  costs  be  not  paid. 

If  the  judge  refuses  to  decide  upon  the  summons,  bnt  refers  Rttoring  the 
the  applicant  to  the  Court,  he  should  apply  to  the  Court  gjjj  ***  **** 
promj^tly ;  and  if  the  hearing  was  in  vacation,  he  should  apply 
early  in  the  ensuing  term,  and  not  delay  the  application  until 
theendofit(»). 

Costs.'] — A  judge  at  chambers  has  power  to  give  costs  on  a  Coica. 
summons  (o).  The  judges  resolved  at  one  time  not  to  give  them 
exce{>t  in  extreme  cases  (/?),  but  this  is  not  always  acted  on  in 
practice.  The  granting  or  refusing  of  them  is  entirely  in  the 
oiscretion  of  the  judee,  and  he  may,  if  he  like,  refuse  them  al- 
together, or  he  may  nx  the  amount  of  them,  or  make  the  pay- 
ment of  them  a  condition  of  his  granting  the  order  (q).  And 
the  Court  will  rarely,  except  in  an  extreme  and  clear  case,  re- 
view his  decision  as  to  them  (r).  It  is  not  usual  for  the  judges 
to  give  costs  at  chambers  on  tne  discharge  of  a  summons  («), 
unless  the  summons  was  vexatious  or  against  good  fiiith,  or  clear- 
ly ought  not  to  have  been  taken  out  («),  or  unless  it  is  taken 
out  asking  for  costs  (t).  If  the  order  set  aside  proceedings 
''on  payment  of  costs,''  by  this  is  meant  the  costs  of  the  par- 
ticular act  or  acts  set  aside,  the  costs  of  the  application,  i.  «« 
the  summons,  &c.,  and  the  costs  of  actually  settm^  it  aside  (u). 
If  nothing  is  said  in  the  order  as  to  the  costs  of  it,  such  costs 
will  not  in  general  be  costs  in  the  cause,  unless  made  so  by  the 
judge  («).  If  so  made,  the  costs  will  be  taxed  for  the  succes^l 
party.  When  the  order  contains  a  condition  which  requires  the 
taxation  of  costs,  it  may  be  taken,  in  the  first  instance,  to  the 
Master  for  an  appointment,  which  he  will  mark  on  the  original 
order  (x).  The  appointment  so  marked  should  then  be  copied 
on  the  order  to  be  served;  and  the  Master's  appointment  should, 
of  course,  be  attended  to,  or  he  will  proceed  exparte^  without 
making  a  second  appointment  (jf). 

Drawing  up  and  Service  of  Order.'] — If  an  order  be  made,  it  Dnwiof  iq» 

(m)  Warner  r.  Haidam,  9  DowL  980:  And  tee  "nrnHnrnm  t.  BsSeml.  IS  Law  J., 
King  V.  mreht  3  Q.  R  48S:  Bate  t.  Low-  N.  S..  257,  Q.  B.;  3  G.  &  D.  607.  &  C 
rmeet  fl  Dowl.  a  L.  83.  poet.  See  alio  Daveif  ▼.  Broum,  1  Scott,  384;  1 


(•)  Dm  Preeeett  v.  Am,  1  DowL  974:  Bbig.,  N.  S.,  46U,  S.  C 

f  Moa  &  Scott,  119;  9  Sing.  104,  8.  C.t  (r)  See  Hargmee  v.  Holden,  3  DowL 

Hmghee  t.  firofid,  2  DowL  131 :  Clement y.  178:  8her{^v.  Oretiew,  5  Nev.  St  M.  403: 

iraecer.  4  Scott.  N.  R..  229|  3M.  &  O.  0<rayd v. >4M<Kn,  1  DowL, N. 8.. 70a  Per 


SSI.  8.  C  Thla  wm  formierly  mudi  doubt-  Parke,  B..  In  Daveif  t.  Breum,  tapra:  T^f. 

ed.    Bridge  t.  ffr^t,  2  Ad.  &  £.  48;  4  giny,Laagfiird,  10  M.ft  W.  MS. 

Ner.ai  M.S,&C./  Asirer  r.  TMd,  2 C.  A  (•)  Thomcn^  r.  De0if.  11  Leg.  Obe. 

J.  1651 1  DowL  306,  8.  C.t  Keat  r.  Lee,  9  961 ;  Tldd,  New  Pnct,  25& 

B.  &  AdoL  415;  1  DowL  U,  &  C  (I)  See  at  to  ooeU  on  the  dlMharge  of  a 

Ut)  See  per  Car,  in  Re  Bridge  A  Wnght,  rale  nM,  or  on  making  It  abiolute,  ante, 

4  Ner.  dk  M.  5;  2  Ad.  ft  E.  48,  &  C  /  1423. 1424 

Sftarflf  T.  Gretlev,  5 Ner.  ft  M. 491;  1  H.  (w)  Chrletie  v. TlkofMon,!  DowL, N.  S., 

^  Vf.  888,  8.  C  /  Doe  Prtaeatt  ▼.  Am,  2  582. 

Moo.  &  Soott,  119;  9  Biog.  104|  1  DowL  (r)  Mummerp  t.  OampbeO,  10  BIng.  511; 

974.  a.  C  4  Moo.  &  Scott.  379,  S.  C    And  see  fur- 

(«)  See  CetHme  t.  Aarrn^  BIng.,  N.  S.,  ther,  ante,  1388. 

933;  6  DowL  423,  S;  C.    Where Om  Judge  (*)  See  Watter  y.Jeif,  16  Law  J..  N.S., 

taxed  theooetaof  an  ameadment  at  &  4d..  17,  Excfa. 

aodtheCounhddhe.hadpowtrtodoM.  (y)  R.  H.,  2  W.  4,  r.  1.  •.  99. 

TOL.  II.  BE 


1440  JShmmmuinmd  Ordtn. 

Pimr  ri.    must  be  dnwn  np  and  lerved  wiUiin  «  resBonftble  time  f z),  oi 

Md  tenice  if  ^^  oppoflltfl  partj  iqaj  treftt  it  u  abandauod,  even  (Longh 
oidsr.  the  onler  wu  drawn  up  br  consent  (a),  or  thongh  bu  stt«nwf 

In  wtuL  [imt.  was  preaent  at  the  time  the  order  waa  made(i),  or  though  tu 
order  be  conditional  as  "  on  the  pAjnnent  of  coatt"(c).  If  an 
order  be  obtained  at  five  o'clock  in  the  afternoon,  and  tha 
parties  live  within  a  short  distance  of  each  other,  it  ahonld  ba 
served  before  nine  o'clock  .at  niKht,  or  at  all  events  a  tcaam- 
able  time  before  the  opening  of  the  offices  on  the  folloiriiic 
momin);  {d}.  Where  the  pluntiff  obtained  an  order  to  amsM 
the  po«t«a  at  half-past  nine  o'clock  on  the  22nd  of  NoTcmbta^ 
but  did  not  draw  it  up  until  the  26rd,  and  it  was  not  mmd 
nntil  four  o'clock  on  the  24th,  it  was  held,  that,  «s  no  fndi 
step  conld  have  been  taken  by  the  defendant,  the  plaintiff  had 
not  abandoned  the  order  (e).  There  is  a  ml»ia  the  Qoecn'i 
Bench  of  /T.  T.,  69  G.  S,  that  "no  summons  for  further  time 


latB  of  the  plaintiff's  demand,  de^ndant's  set-offj  or  other  par- 
ticular, be  granted  in  any  action  depending  in  that  court,  mi- 
lese  the  last  previous  order  for  time,  further  time,  or  particu- 
lars respectively,  be  first  drawn  up,  and  such  order  piodnced 
at  the  time  of  applying  for  any  such  summons." 

Where,  upon  a  summons  attended  at  a  judge's  chambeiL 
the  judge  indones  a  minute  of  an  order,  it  is  at  the  option  m 
the  party  by  whom  the  summons  was  taken  out,  to  nave  n 
order  drawn  up  in  pursuance  of  sauh  minute  or  not  (/);  and 
this,  although  the  opposite  party  consent  to  an  order  (^).  If 
he  do  not  draw  it  up,  and  the  party  summoned  considers  that 
the  order  pronouncwl  is  in  his  favour,  he  should  take  out  a 
cross  summons  for  the  purpose  of  obtaining-  a  similar  order  (/). 
And  if  parties,  being  before  a  judge  at  chambers,  go  by  consent 
into  matter  not  within  the  summons,  and  the  judge  make  ■ 
minute  of  an  order,  the  party  in  whose  favour  such  minute  it 
made,  is,  it  seems,  entitled  to  draw  up  an  order  accordingly  (/). 

Efeet  of  tie  Order,  and  A<fui  enfbrctd.'] — The  order  made  at 
above  rnentioned  is  in  effect  as  binding  and  imperative  as  a 
mle  of  court  (A).  If,  indeed,  it  has  been  obtained  bj  a  frand 
practised  on  the  judge's  clerk  who  drew  it  up,  or  if  the  ju^ 
had  no  jurisdiction  whatever  over  the  subject-matter  of  tfia 
application,  and  consequently  none  to  make  it,  it  seems  it 
might  be  disregarded  altt^ether  (t). 

A  judge's  order  may,  after  making  It  a  rule  of  court,  ba 
enforced  by  attachment,  in  the  manner  pointed  out  in  a  smh- 
sequent  Chapter,  or,  if  it  be  for  payment  of  money  or  coats,  bf 
execution,  under  the  1  J;  2  Vict.  c.  110,  a.  18,  aa  pointed  oa^ 


swi  * DowL, N. s., tea.  I.e. 


Effect  of  Order,  and  how  Ik^breed^^Ahandonin^  it.  1441 

Qmte,  1420  (J).  A  conditional  order  for  payment  of  costs  con-    cha^.ti. 
not  be  enfoit^  by  attachment,  although  the  step  to  be  al- 
lowed  on  payment  of  costs  has  been  taken  without  such  pay- 
ment (i)  ^  in  that  case  there  should  be  another  order  obtain- 
ed, oidermg  absolutely  the  payment;  but  it  does  not  follow 
that  such  order  would,  in  all  cases,  be  mnted,  and  generally 
it  would  not  be  so  T/).    It  seems,  that  if  an  order  be  made  in 
an  action  brought  m  the  Exchequer,  and  it  be  part  of  such 
order  that  it  shall  be  made  a  rule  of  the  Queen's  Bench,  there 
is  no  objection  to  its  being  so  made  (m).    The  rule  for  mak-  Making  order 
ing  a  judge's  order  a  rule  of  court  is  absolute  in  the  first  in-  cJUjj,**' 
stance  («•).     Where  the  original  order  cannot  be  obtained,  a 
duplicate  may  be  sometimes  made  a  rule  of  court  (o).    In  the 
Queen's  Bench  and  Exchequer,  where  the  judge's  order  is 
made  in  vscatfon,  it  cannot  he  made  a  rule  of  court  in  that 
vacation  (/i)  ;  but  this  is  otherwise  in  the  Common  Pleas  (^); 
and,  in  the  Queen's  Bench  and  Exchequer,  a  judge's  order  may 
be  made  a  rule  of  court  in  vacation,  as  of  the  preceding  term, 
where  the  order  was  made  in  that  term  or  before  it.    By  R,  Cotttofco 
71,  3  Viet,  (r),  where  a  judge's  order  is  made  a  rule  of  court,  *****"•• 
it  shall  be  a  part  of  the  rule  of  court  that  the  costs  of  making 
the  order  a  rule  of  court  shall  be  paid  by  the  party  against 
whom  the  order  is  made,  provided  an  affidavit  be  made  and 
filed,  that  the  order  has  been  served  on  the  party  or  hiB  attor- 
ney, and  disobeyed  (s).    On  this  afiidavit  the  rule  for  making 
the  order  a  rule  of  court  is,  it  seems,  absolute  in  the  first  in- 
stance {t),      A  town  agent  conducting  the  cause  in  the  court 
above  is  "an  attorney"  within  the  meaning  of  this  rule  (ii), 

A  judge's  order  proves  itself  on  mere  production  {v)  ;  or,  if  How  proved, 
made  a  rule  of  court,  it  may  be  proved  oy  production  of  the 
rale  (jp). 


terms  or  not ;  as,  for  instance,  an  order  for  liberty  to  amend, 
or  the  like  (g).  When  an  order  for  asta^  of  proceedings  is  ob- 
tained, there  is  a  iocus  paenitentice  until  it  is  served ;  but  when 
once  served,  it  cannot  be  got  rid  of  without  an  instrument  of 
equal  force  and  authority;  therefore,  defendant  cannot  abandon 
an  order  for  particulars  by  notice  at  foot  of  a  demand  of  declar- 
ation; and  judgment  of  noiipro^  signed  pending  such  order  will 

(i)  S«e  Hart  t.  Draper,  8  Marsh.  3S8.  901 ;  8  Dowl.,  N.  S„  894,  5.  C-  R,  r. 

7  Taunt.  43.  S.  C*  Baker  ▼.  R^,  I  DowL  Jameeim,  6  M.  &  W.  008 ;  8  Dowl.  799: 

€89:  E*  p.  Lawrmtee,  2  Dowl.  83U:  Jam»'  Barehtad  v.  HaU,  8  DowL  780. 

earn  ▼.  Raper,  3  Moore,  65,  n.  (f)  Blaek  ▼.  Loov,  19th  Nov.  1840,  Exch. 

ik)  Rexv.  Ferutt  8  Dowl.  189:  TurfMr  But  see  Spieer  v.  Bond,  8  DowL,  N.  S., 

T.  Gia,  3  DowL  30.    See  ante,  1425.  965.  Q.  B..  oor.  Wighttmut, 

m  See  MKe.  1485.  («)  Thomptem  r.  BUHng,  11  M.  &  W. 

(m)  MUetead  v.  Orw^fteU,  9  DowL  194.  361 1  8  DowL,  N. S.,  894,  &  C*  JHorrU  v. 

in)  FnUoH  V.  Northorp,  8  C,  M..  k  K.  Bedinml,  9  Dowl.  130. 

390:  Swainev,  SM»i«,4  Moo.&5cott,5&4:  (v)  Dnfo  v.  Parmme,  8  DowL,  N.  S.. 

Btaek  r.  Lowe,  19th  Nov.  1846,  Exch.  934. 

(o)  Thomae  v.  PMbp,  2  DowL  145.  {»)  HiB  v.  Haf/brd,  4  Camp.  17. 

(P)  Set  Rex  r.  PHee,  9  C  &  M.  218;  9  (y)  GrtflM  v.  Dfafeefuon,  7  DowL  800: 

DowL  833.  S.  C  WtUon  v.  H«mI.  1  Chit  Rep.  647.    See 

iq)  See  Badman  v.  Pugk,  OScott,  N.  R.,  MacdougaU  v.  NiekoUe,  3  Ad.  &  E.  8l3t  5 

158;  8  DowL«  N.  8.,  9^,  5.  C  Nev.  &  M.  800:  4  DowL  70>  &  C 

(r)  1  ScoU,  N.  R.,  815;  0  M.  &  W.0O9{  <s)  Bhdi  v.  Stmgeier,  S  DowL8O0;  1  C, 

19  Ad.  &  £.  1.  M  ,  &  R.  581,  &  & 

(*)  SeeX»MRjwMv.JBaNiv.UM.*W. 
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Part  rr.  be  irregular  (a).  Where  a  defendant  obtained  an  order  to  set 
^~"~"*"~  aside  a  judgment  upon  payment  of  costs,  the  Conrt  would  not 
relieve  him  from  the  condition,  and  held  that  that  he  was  not 
at  liberty  after  service  to  abandon  the  order,  and  apply  to  the 
Court  {b).  As  to  treating  an  order  as  abuidonedy  when  not 
served  within  a  reasonable  time,  see  cmie^  1440. 

^ti^Mide,     Setting  aside  or  Amending  Order.'] — ^When  an  order  has  been 
ftppiioition     made,  or  the  conditions  annexed  to  an  order  imposed,  under  a 
toajudis*.     mistake,  or  when  new  circumstances  arise  which  render  it 
clearly  essential  to  the  justice  of  the  case,  a  judge  will  amend  or 
vary  his  order,  or  will  sometimes  even  rescind  it,  when  it  sp" 
pears  to  have  been  irregularly  and  improperly  obtained  (e)« 
The  application  for  this  purpose  must  be  by  summ<Hia,  as  in 
the  first  instance,  which  will  be  granted  by  any  judge  of  the 
court,  but  it  can  only  be  heard  before  the  judge  who  made  the 
order ;  and,  in  general,  no  judge  will  hear  a  summons  relating 
to,  or,  indeed,  interfere  in  any  way  with  the  order  of  another 
judge  (d)y  unless  the  judge  who  made  the  order  is  not  in  town, 
or  some  new  matter  is  to  be  considered,  or  when  urgent  and 
peculiar  circumstances  render  it  obviously  necessary  for  the  pur- 
poses of  justice  («).      After  an  appeal  to  the  judge  who  made 
the  order,  it  seems  that  a  further  appeal  cannot  be  made  to  the 
Court  (/). 
By  appUtt-        A  party  dissatisfied  with  a  judge's  order  may,  in  general. 
Court!  Apply  ^  ^be  Court  to  have  it  rescinded,  and  thia,althoagh  the 

In  wbtt  mm,  decision  of  the  judge  in  the  case  was  on  the  merits  (^).  And 
even  where,  by  an  act  of  Parliament,  power  is  ^ven  to  a  single 
jud^  to  decide  a  matter,  an  appeal  in  ffeneral  bes  to  the  CoSrt 
against  his  decision  (h).  But  not  so  where  the  power  is  vested 
in  him  alone,  and  the  jurisdiction  of  the  Court  to  interfere  is 
excluded.  Nor  will  the  Court,  in  general,  review  a  judge's  or- 
der in  cases  where  the  subject-matter  is  left  exclustvely  to  his 
discretionary  power,  as  in  the  case  of  an  amendment  at  Nisi 
PriuSf  under  the  QO,^c,  15  (i);  or  in  the  case  of  his  certify- 
ing under  the  stat.  3  4^  4  Viei,  c.  24,  and  other  acts  to  give 
plaintiff  his  costs  (j);  or  of  certifying  his  opinion  under  the  rule 
of  JT:  T..  4  IV.  4,  antey  Vol.  1, 269,  that  a  distinct  subject-matter 
of  complaint  or  defence  was  intended  to  be  set  up  under  two  or 
more  counts  or  pleas  {k);  or,  in  the  case  of  his  ordering  a  poor 
debtor  to  be  discharged,  under  the  now  repealed  Lords  Act,  dur- 
ing the  vacation,  ror  nonpayment  by  his  creditor  of  2s.  Ad* 
a- week  (/);  or  in  the  case  of  his  deciding  that  an  application  to 
set  aside  proceedings  for  irregularity  is  made  in  time,  and  his 
making  an  order  accordingly,  for  the  question  as  to  the  timefo 
making  the  application  is  for  his  discretion  (si).    Nor  will  the 


(•)  Wkkau^,C»x,^Vl.StW.9l.  10M.fr  W.MS,  &  CXf  flawAvv. 

(6)  GiroMtf  T.  JhuUn,  4  Soott.  N.  lU  S  DowL,  N.  S.,  SOIt  Bnmm  ▼. 

7A0t  1  DowL,  N.  S.,  703.  S.  C.  9  M.  &  W.  4S. 

(c)  Ghrfr  V. Manm.  1  DowL  «56:  Bag-  (f)  R.T.  ArdMtktp  ^  TMr.SNcr.  * 

kfiPncSd?  Hottr.  HVae^l  Dowl&L.  M.453:  1  Ad.  fr  C.  aSi.  8.  C.    haAmm 

418.  AtMmmm  v.  AvnfMh  1  Bi^,  N.  C..74S: 

(rf)  S  Chit.  Rm.  83:  IFr«M  r.  Sfwawow,  1  Hod«et.  144.  S.  C 

ff  TMint.  800:  thvmpmti  v.  Bmk%^  tttpm.  (i)  Ante,  1S88. 1364. 

(•)  Priot^  N.  R.  317.  (*)  .f«nMtf  T.  JVwhmr,  1  M.  *  W.  IS: 


{/)  Thompmm  r,  Bedn,  4  Q.  B.  7».  OubmmStkg  v.  P«m,  3  Vk^^  N.   _ 

Sm  Thoma$  ▼.  Btmu,  9  M.  ft  W.  818.  TOS. 

(fi  PUre  ▼.  Dttvlf,  8  DowL  387.  (/)  Lindb  ▼.  Rwyiftr.  1  DowL  St. 

W  ShortHdg9^,Ymms,\%U,eiYr.5i  (m)  TWkiMn  t.  n>toi>  4  A.  dk  B.  leUt 


2W»  V.  Ijmg^r4,  S  DowL, N. S., 407»    id ■—  Utm wMwmmm, lBallC.IUp.Sa 
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Court  rescind  a  judee's  order,  which  appears  upon  the  fiice  of    cmak  ji. 

it  to  have  heen  made  hy  consent ;  and  if  the  words  **  by  con-  — 

sent"  have  been  improperly  inserted,  application  should  be 

made  to  the  judge  to  set  it  nght  (m).    Nor  will  the  Court,  as 

we  have  seen,  in  general  intenere  with  the  judge's  decision,  as 

to  the  costs  of  the  application  to  him  (n).    Other  instances 

also  have  been  noticed  in  other  parts  of  this  work,  where  the 

Court  will  not  interfere  with  a  judge's  decision.    It  may  be 

added,  that  there  is  no  necessity  for  applying  to  the  Court  to  set 

aside  an  order  which  is  a  nullity  (o). 

If  the  order  was  made  in  term,  tne  party  dissatisfied  with  it  ^j^<^ 
may  immediately  apply  to  the  Court  to  have  it  set  aside  (/>)  ;  •pp*"*'**"*' 
or,  if  made  in  vacation,  he  may  apply  to  the  Court  in  the  fol- 
lowing term  to  have,  not  only  the  order,  but  also  all  other  pro- 
ceedings which  have  been  had  under  it,  set  aside  (^).  The 
application  should  be  made  as  early  as  possible,  so  as  to  prevent 
the  opposite  party  from  incurring  further  expense  (r) ;  and,  if 
practicable,  before  the  order  has  been  acted  on  (s).  When 
judgment  was  sijnied  for  want  of  a  plea  on  the  17th  of  April, 
and  a  summons  ror  setting  it  aride  was  discharged  on  the  2drd. 
and  execution  issued  on  the  27th,  and  a  rule  nisi  was  obtained 
on  the  28th,  to  set  aside  the  order,  it  was  held  too  late,  and  that 
the  defendant  ought  to  have  applied  on  the  24th  or  26th  (t). 

The  M>plication  should  be  to  dischaige  the  order;  for  in-  Pom.  &c.of 
ftanoe,  if  pleas  have  been  pleaded  by  a  judge's  order,  the  motion  •ppiusatioo. 
should  be  to  rescind  the  order,  and  not  to  strike  out  the  pleas(ti). 
So,  in  the  case  of  an  order  to  hold  to  bail,  founded  on  the  insuf- 
ficiency of  the  affidavit  of  debt,  the  application  should  be  to  set 
aside  the  order,  and  not  the  caoias  (x).  It  is  not  necessary  to 
make  the  order  a  rule  of  court  oefore  moving  to  set  it  aside  (^)« 
But  if  the  order  has  been  made  a  rule  of  court,  the  application 
ahould  be  to  set  aside  such  rule  (;r).  The  application  may  be 
made  to  a  single  judge  sitting  in  the  Bail  Court  (a);  but  it  is 
usual  and  best  to  apply  to  the  full  Court. 

The  application  snould  be  made  on  producing  a  copy  of  the  Afldavit  ia 
order  (6),  which  should  be  annexed  to  or  set  forth  in  the  affida-  •"Pi»'«  ^ 
▼it,  or  the  affidavit  should  state  the  substance  of  the  order,  which 
has  been  held  sufficient  without  producing  a  copy  (c).    The 
materials  upon  which  the  orderwasfounded,diould  be  Drought 

(m)  HaXl  w,  Weat,  1  DowL  dk  L.  418.    Am,  9  Demi.  900:  Kingy.  Bbrth,  3  Q.  B. 
8c«  a  cum  In  whkh  th«  Court,  under    4S5:  B«a^.  LM«r«fiM,  2  DowL  dt  L.83. 


■pedal  clrcumttanoei,  tnterfiered,  though  (•)  Thomtprnm  v.  Bielw.  4  Q.  B.  7fiOt 

the  order  wat  drawn  up  by  conwnt:  Sbmnofu  v.  Kkw,  S  DowL  &  L.  7S6. 

f»'«foT.SIiiMDn,8DowL&L.«S8.  (0  SMeU  t.  Qvk*,  8  M.  &  W.  990. 

(«)  AMttf  1439.  And  see  QemmU  ▼.  Wmpmr,  tupra. 

(o)  LoMkr  T.  Gordm,  7  M.  Ac  W.  S18.  <«)  South  BaM&m  BaUwap  ▼.  Spnd,  U 


ijRT.  PHev.  1C.&M.358.  Ad.  A  £.167. 

(pi  Jomet  ▼.  Kirk,  I  Chit  946:  Pewtrmt      (x)  VoL  1, 70^ 
▼.  HaHift  1  B.  &  Ad.  IM:  Doe  Durom  t.       <y)  Spiem'  ▼.  Todd,  9  C.  fr  J.  165;  1 

M9ate»  4  Moo.  ft  P.  7S1 :  7  DowL  194,  DowL  306»  8,  C    But  iM  Hmm*  ▼.  J^ttn- 

8,  a:  Ewbanky.Owm,S  Ad.  A  E,2»,  mm,  1  Y.  ft  J.  19:  OwMofc  v.  2>trMiiV.  ff 

(q)  See  per  Lord  Man^fttU,  C.  J.,  ta  DowLS30. 
RtM  T.  ¥FUk09,  4  Burr.  9fl60:  Grtmb^  v.       (s)  OenMitf  r.  Weartr,  4  Scott,  N.  R., 

FVmorf.  11  LeK.Obi^913:  CbdMrr.Tmpmt,  999;  1  DowL,  N.  S..  193,  &  C.   See  FUght 

7  M.  ft  W.  A09;  9  DowL  306.  v.Cbo*,  1  DowL  ft  t.  714. 

(r)  Thompmm  t.  GirCir,  3  DowL  687t       (a)  King  v.  Myerr,  5  Dowl.  686. 
CtmmU  T.  fVeavtr^  4  Soott.  N.  R..  999t  1        {b)  HoAy  t.  PrUchard,  5  Dowl.  300. 
DowL,  N.  S.,  198,  S.  a  ;  Walktr  r.  Par-       (e)  ShM^  r,  JaeoU,  3  DowL  101:  Bar^ 

ftiiw,9DowLft  £.089:  FFarfMrT.  Hod-  raff  Mat^fortcM  v.  SIbeuw,  8  DowL  173. 
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before  the  Coart  (<^^.  The  same  affidavits  as  were  naed  before 
the  jadge  on  obtaining  the  order  may  be  nsed  on  the  applica- 
tion to  set  it  aside  (0).  But  the  Courts  of  Queen's  Bench  and 
Common  Pleas,  it  seems,  will  not  allow  any  affidavits  to  be 
nsed  stating  facts  within  the  knowledge  of  the  party  at  the 
time  the  oraer  was  made(/),  though  this  is  otherwise  in  the 
Exchequer  T^),  provided  the  affidavits  used  before  the  judee 
be  also  produceo  (A).  The  affidavit  in  support  of  the  rme 
need  not  take  notice  of  a  previous  application  for  the  same 
purpose  to  a  judc^e  at  chammrs,  and  refused,  unless  to  account 
for  any  delay  (t J;  and,  in  general,  if  the  application  be  late, 
and  there  are  grounds  to  excuse  the  delay,  theee  should  appear 
on  the  affidavits  ( j  ).  If  the  affidavits  which  were  used  at 
chambers  be  intended  to  be  used  upon  the  motion,  notice  should 
be  given  to  the  judge's  clerk  to  prod  ooe  them,  and  he  will  there- 
upon hand  them  to  the  officer  acting  as  clerk  of  the  rules ;  but 
it  he  have  already  returned  them  to  the  rule  office,  notice  should 
be  given  to  the  clerk  of  the  rules  to  have  them  in  Court  {k). 

in  general,  no  costs  are  allowed  on  the  rescinding  (/).  But 
if  no  mention  was  made  of  costs,  it  seems  that^  in  the  Exche- 
quer, they  would  be  costs  in  the  cause  (m). 

How  to  proceed  if  Order  refused^  and  Party  diseatiefied  wHk 
BefutalJ] — When  an  order  b  refused  by  a  judge,  the  applicant^ 
if  dissatisfied,  should  apply  to  the  Court  (ti),  and  not  to  an- 
other judge.  The  practice  of  applying  to  a  second  judge  for 
an  order  which  has  been  refused  by  the  first,  has  been  severely 
reprobated  (0^,  In  the  Court  of  Exchequer,  it  would  seem 
that  the  application  to  the  Court  may  be  strengthened  by  ad- 
ditional affidavits  (/>).  But  this  is  otherwise  in  the  other 
courts  (^).  If  a  summons  to  set  aside  proceedings  for  irren- 
larity  is  dismissed  by  a  judge  at  chambers,  on  the  irround  &at 
the  application  is  too  late,  the  Court,  it  seems,  will  not  inter- 
fere (r). 

(tf)  NeeiBtam  r.  BrUiow»  4  Seott.  N.  R., 
773;  1  Dowl.  7110;  iVLAi  Gr.  263,  8.0: 
H«mH  r.  NtMtt,  i  DowL,  N.  S.,  1041. 

(m  Pidtfbrd  T.  EiwingUm,  4  DowL  4&3; 
1  T.  &  G.  29: 1  Gftle,  357,  d.  C. 

(/)  JhMuidmr  ▼.  Awtir,  1  DowL,  N.  S., 
S99:  H^ali  t.  Bland,  A  Jur.  1097:  KHgM 
T.  Cook,  1  DowL  A.  L.  714:  Hmliott  ▼. 
Cnt$wM,  10  Jur.  966;  1  Bail  C.  Rep.  1, 
S.C 

Ot)  OMww  V.  9p«Mbtg,  9  Dowl.,  N.  S., 
746:  19  Law  J.  18ft,  Exch.,  «.  C:  POw  v. 
DnU,  6  M.  ^Ic  W.  546;  8  DowL  387*  8.  at 
Thomma  ▼.  Kmm»,  9  M.  &  W.  H9R. 

{h)  Htath  T.  NmtUn,  9  DowL,  N.  a. 
1041:  NmAcnn  V.  Brialmo,Mmra, 

(i)  Thomtu  T.  Anhw,  9  M.  «  W.  810. 


▼. 


10 


(j)  Stigen  T.  Ommnnm,  A  M.  &  W. 


(I)  aorfriMV.  HsMm,  9  Dowl.  176: 


Wright  T.  aWMfMT,  I  T.  *  G.  mx 

V.  OMfcy.  9  Nev.  ft  P.  99 : 

Oieen,  5  Ad.  A  B.  996.    See  Jmm*  t.  fl^, 

1  Soott.  N.  R.,  399. 

(m)  Wrifikt  t.  SMmier,  1  T.  ft  G.  tt. 

(Ml  See  Johnttm*  ▼.  Kmwim,  1  DowL. 
N.  S.,  90:  Jfarw  ▼.  Afptrtm,  6  M.  A  W. 
14ft. 

(•)  Wrtgki  T.  Btavrntm,  ft  TaoBt.  8tO: 
8t90r Y.  AnM,  1  Cbit.  Re^ 80:  lUmpiyn 
▼.  Beek9,  4  Q.  B.  738;  1  Mv.  ft  Mcr.  48. 
8.  C* 

(p)  par»T.2)av<a,8DowL987;  611.* 
W.A46,S.C..«i«r,  1449. 

(«)  See  «iff»«.  o.  (jr)  t  and  F)VM  ▼.Cbdk,  1 
DowL  ft  L.  714  See  fMfatt  T.  OwMeeOL 
l(Uur.  906.  B.  C:  1  BaQ  C  Rqi.  1,  &  C 

(n  Lme  ▼.  Jimommm,  1  BaU  C.  Rep.fOL 
Andiee  TbAMii  v.  ITeod*  4  A.  ft  ETuUt 
Ml«,  1441. 
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ConieniM  of,  1443. 
Stamp,  1446. 
Title  ^  the  Court,  U46. 
TUie  qf  tk€  Cauit,  1447. 
I}ep9nmt*9  Abode,  1450. 
J^eponent'e  Decree,  1452. 
J}epoHent*e  Signature,  1452. 


Jurat,  1452. 

B^ore  whom  to  he  Sworn,  1455. 
When  to  be  Sworn,  1457. 
When  to  be  Filed,  1458. 
How  long  in  F^ee,  1459. 
Drfecte,  when  Aided,  Amended, 
8fc,,  1459. 


Contents  of,'] — The  contents  of  an  affidavit  must  necessa-   cma  r.m. 
rilv  Yarr  according  to  the  circumstances  of  each  case.     The  contoiu  ot 
rules  relating  to  them  in  particular  cases  will  he  found  under 
their  respective  heads  throughout  the  work.  The  only  general  in  geoexmi. 
rule  which  can  he  laid  down  is,  that  the  affidavit  should  set 
forth  all  the  facts  and  circumstances  necessary  to  he  stated  in 
each  particular  case,  explicitly  and  with  certainty ;  and  that 
Inhere  a  deponent  swears  to  any  feet  as  within  his  own  know- 
ledge, he  must  swear  directly  and  positively.    For  instance^ 
material  dates  must  he  sworn  to  positively,  and  the  word 
^  about  **  hein^  considered  to  depend  upon  the  conscience  of 
the  party  making  the  affidavit,  should  not  he  used  in  specify- 
ing them  (a).    An  affidavit  of  service  made  '*on  the  da^  of  the 
date  hereof,''  no  date  being  mentioned  but  that  of  the  jurat,  is 
insufficient  (b).  An  allegation  that  deponent  objects  that  there 
is  no  notice,  &c.,  is  not  a  sufficient  averment  that  in  fact  there 
^as  no  notice  (c).    Where  the  fact  is  not  within  the  defend- 
ant's knowledge,  so  much  precision  is  not  necessary  (d).  Where 
the  deponent  states  a  &ct  from  information,  he  shonla  in  gene- 
ral ada  that  he  verily  believes  it  to  be  true.    An  affidavit  that 
the  deponent  '*  verily  believes,"  is  entitled  to  some  credit  in 
the  absence  of  a  contrary  affidavit  («).     Affidavits  in  support 
of  a  rule  to  set  aside  proceedings  must  shew  a  elearcase  for  re- 
lief ;  and,  therefore,  when  it  was  moved  to  set  aside  a  judgment 
on  the  ground  that  the  accounts  between  the  parties  had  been 
investigated  and  found  to  be  incorrect,  and  that  the  plaintifiF 
bad  agreed  that  any  error  should  be  rectified,  it  was  held  that 
the  amdavits  were  defective,  in  not  stating  that  the  error  was 
in  the  amount  ( /)•    So,  on  application  for  a  review  of  taxation 
of  costs,  the  affidavit  should  state  the  specific  objections  to  the 
taxation  (^). 

<•)  IFUb*  ▼.  Jama.  1  DowL  406.    See  (d)  See  Weat  r.  iq^tot.S  W.  Bk  I0S9. 

Basket  v.  Banmtd,  4  M.  4r  Sd.  23L  («)  Per  Lord  AMngmr,  Maum  v.  Ha^ar, 

.      (6)  Hmg^8$  ▼.  Browne,  I  Dowl.  &  L.  Eq.  Exch.  T.  T.  1839;  3  Jurist,  7Q9> 

78R;  7  Seott,  N.  R., 517,  &  C./  6  M.  Ac  Gr.  (/)  Preed^  v.  Lowtf.  4  DowL  671.    And 

761.  tee  ante,  1S74,  ai  to  the  afBdarit  to  let 

(«)  R,  V,  Mant/t§ttmr  Rattwaif  Compamif,  aside  proceedings  for  irr^Urltv. 

S  Ner.  6c  P.  439:  And  see  OtMeMf  y.  Urc^  ig)  See  DbuM  y.  Buncp,  M'Cld.  (H) 

laii,«M.ftW.17.  Ml«,ia05. 
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Pmt  ti.        Wlien  the  affidarit  is  made  bjr  one  person  only,  it  b^im 

Tmuifmttt.  t^™-—"-^-  B.,  of ,  Oentlanam,  maielk  oaA  tmd  taili, 

that'"  ifc,;  but  when  made  bj  more  than  one  penon,  than 

thus:— "  A.  B.,  of ,  Gaalewuut,  md  C.  D.,  of ,  Em{mt^ 

leveralbi  maJuoalh  and  tof;  «nd  firti  tMt  depmtHt  A.  B^  for 
hiintelfiaith,  that "  Sfc. ;  "  and  thu  dtpoiumt  C.  D^  for  Uma^ 
taith,  that "  ifc.  And  if  there  be  any  beta  to  which  both  M 
them  can  aweor,  then  "  and  thtte  teverat  dtpontnU,  A.  B.  ^td 

Ckrlnl«Ror.C.  D.,  mgi,  thai"  e(e.(A)  An  affidavit  in  which  the  word 
"oath"  waBomitted(«),  and  another  in  which  the  word"  taid" 
was  Bubrtituted  for  "  s«uth,"  were  held  insuCBcient  (i).  So 
was  an  affidavit  of  aerrice  in  ejectment  omitting-  the  waii 
"copy"(/).  But,  in  gvneral,  clerical  eironi  and  miatakes  in 
Hpellin^  are  not  considered  a  sufficient  gronnd  for  rejecting  an 

snmat*.  affidavit  when  the  meaning  ia  clear  (n).  An  unaothoriaed  al- 
teration in  the  jural  or  other  parts  of  the  affidavit  after  it  ii 


sworn,  will  render  it  null,  and  invalidate  anv  proceeding 
foanded  on  it  (n).  If  any  interlineation  bo  made  in  the  affi- 
davit previoualy  to  it*  being  sworn,  it  should  be  noticed,  by 


the  commiaaianer  or  other  officer  before  whom  it  ia  awom,  by 
placing  his  initiate  in  the  margin,  or  the  affidavit  cannot  m 

It  may  be  here  observed  that  the  affidavit  ahonld  not  contain 

iry  matter:  if  it  doea  so  to  any  great  extent,  the  Conrt 

'  it  to  the  Uaster,  and  make  the  party  nsing  it  par 
occasioned  by  the  unnecessary  matter  (o).     The  mu 
for  this  purpose  ia  abaolute  in  the  first  instance  Ip). 


rill  refer  it  to  the  Uaster,  and  make  the  party  nsing  it  par 
le  costs  occasioned  by  the  unnecessary  matter  (o).  The  mu 
T  this  purpose  ia  aliaolute  in  the  first  instance  Ip). 

iStamp.l — No  stamp  duty  is  necessary  npon  affidavits  to  ba 
filed,  read,  or  used,  in  any  of  the  courts  of  law  or  equity  at 
Westminster,  or  before  any  jnd^or  officenof  the  sudcomt^ 
in  any  action  or  suit,  or  otbermae  howaoever  (j). 

Title  of  the  Court. 1 — If  there  be  a  cause  in  court,  all  affida- 
vita  made  use  of  in  the  progress  of  it  must  be  intitlvd  correctly 
in  the  conrt  (r).  Therefore,  an  affidavit  to  snpport  a  motion 
made  in  a  cause  removed  by  certiorari  into  the  Ckinrt  of  Qaboi'b 
Bench,  ahonld  be  intitled  in  that  oourt  («).  And,  geneimlly, 
the  affidavit  should  be  intitled  In  the  court  in  which  it  is  to  M 
need  (().    But  if  there  be  any  other  thing  on  the  boe  of  tba 


I*  ft«*Y.  I«D.  4  D»l.  ni.    em  »  M.  *  0. 

Ctall.  Fonu,  (H.                                        J-.tlK. 

(llOdHrT.  fVlit,  SDnLKI:  Dmt. 

OTk,  1  Da.L  n:  s..  an.  Tnta  ta  ih. 

=^';-Sr|;&:f£°«r 

{Ml  MHcwM  T.  HoMniv.  3  Dovt  «U.   i 

<-in»w«v.  S.-M.  lBh«..K.C..    . 

««:WN(Mir.SMiuHr,aDo«Lm.    Stt   1 

tuHtm.im.  l«*.                                      1 

ji-riRisrTiiS'^ii"; : 

IMcw.  i  CooL  M,  BL      In  IFiAm  t.    i 

Html.  1  Chic.  MI,  Ihe  Court  nruHd  a 

nileu  HTlntauiIdD,  bnuHthcUB-    i 

WMm  of  Imlioul  milur  u  id  Uw  maiEi 

TaSVkT'ipo^'" ""*'  ""^ '■  »"■   ] 

If)  M.  T.  a-»A..  1 SCMI.  N.  K..  ttfit 
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affidavit  which  sufficiently  shews  the  court  in  which  the  affi-    cmaf.  m. 

davit  is  to  he  used,  it  will  suffice.    Therefore,  if  sworn  before 

a  judge  of  the  court  it  will  suffice,  though  not  intitled  in  the 
eourt  (tr).  An  affidavit  of  debt  not  intitled  in  the  courL  but 
purporting  at  the  foot  of  it  to  have  been  sworn  before  **  J.  Y., 
deputv  fihzer"(«),  or  ''at  the  King's  Bench  Office,  Inner 
Temple,  before  me,  C.  T."  («),  has  been  held  suffident.  Where 
the  affidavit  was  intitled  **  In  the  Exchequer,"  but  it  appeared 
by  the^rol  to  be  sworn  before  an  officer  on  the  plea-ude  of  the 
court,  it  was  held  sufficient  (y).  If  the  affidavit  be  sworn  be- 
fore a  commissioner  of  the  court,  it  need  not  be  intitled  in  it, 
if  on  the  face  of  the  affidavit  or  jurat  he  appear  to  be  such  com- 
missioner (z).  And  by  R,  H,  2  W.  4,  r,4y**an  affidavit  sworn 
before  a  judge  of  any  of  the  Courts  of  King's  Bench,  Common 
Pleas,  or  Exchequer,  shall  be  received  in  the  court  to  which 
such  judge  belongs,  though  not  intitled  of  that  court,  but  not 
in  any  other  court,  unless  intitled  of  the  court  in  which  it  is 
to  be  used."  Where  an  affidavit  of  debt  was  sworn  in  Ireland, 
before  a  commissioner  of  the  Common  Pleas  and  Excheauer, 
it  was  held  that  the  title  of  the  court  need  not  be  prenxed 
to  the  affidavit  when  sworn,  but  that  the  affidavit  might  be 
taken  before  such  commissioner  to  be  afterwards  intitled,  and 
used  in  either  of  the  courts  (a).  And  it  seems  that  it  may  be 
UBed  in  either  court  without  being  previously  intitled,  if  it  a^ 
pear  by  the  jurat  that  the  person  before  whom  it  was  sworn  is 
a  commissioner  of  both  courts  (b). 

Title  of  the  Cau»e7^ — If  there  be  a  cause  in  court,  the  affida-  Title  of 
vit  in  support  of  or  in  opposition  to  a  motion  respecting  it,  <*»**• 
must  also  oe  intitled  in  ikt  cause,  statimr  the  christian  names  i!iLS^!!!!f,.M 
as  well  as  the  surnames  of  all  the  parties,  otherwise  it  cannot  bttuted. 
be  used((;).    Intitling  it  T.  v,  G  ''and  others,"  would  be 
bad  (d).     The  christian  names  must  be  written  at  length  («).  initiait. 
But  an  affidavit  in  an  action  in  which  the  defendant  has  been 
described  by  the  initial  letter  of  his  christian  name  only,  should, 
in  the  title,  describe  him  by  such  initial  letter  (/).    it  seems, 
however,  that,  in  this  latter  case,  the  affidavit  should  shew  a 
g^und  for  such  title ;  and  where,  in  an  action  on  a  biU,  the 
initial  merely  of  the  defendant's  christian  name  was  given,  it 
was  held,  that  it  should  be  accompanied  by  an  affidavit  that 
the  defendant  had  signed  the  bill  in  the  same  wav  {p\    It  should  «p- 
must  also  clearly  appear  which  of  the  parties  are  plaintifra  and  p^JLTJJJL^ 
which  are  defendants  (A).    Even  intitling  the  cause  as  "  C.  D.  ^tto  dirftod- 

ant. 

in)  tt  ▼.  Hktfv.  IS  EMt,  189.  15  Uw  J.,  N.  &,  159, 0.  B.    The  mffldaTlt 

(r)  Bkmd  y.  Dralw.  1  Chit  Rep.  1S5.  of  Terlflcatloa  annexed  to  a  plea  tn  abate- 

(X)  HMMff  ▼.  prUNn,  7  B.  ft  C.  783.  meat  need  not  be  Intitled  if  the  plea  be 

hf)  Omdt  r.  Oementa,  11  M.  U  W.  816;  to,  onto,  819. 

1  DowL  ft  L.  379,  &  C  {d\  TomMnt  v.  Omth,  5Dowl.500:  Doe 

(t)  Vrq^ihart  t.  Dkkt  3  Dowl.  I7.    Id  d.  Pryme  ▼.  Roc,  8  Dowl.  340:  Doe  ▼. 

that  caM  the  affidavit  was  tworn  tai  Scot-  We^fiird,  7  Scott.  I7S. 

tend.  (0)  Ututtrt  r.  Carter,  A  DowL  577* 

(•)  Per§«  y.  Browning.  1  M.  &  W.  SfS,  {/)  R.  v.  Sherifo/Surreut  8  Dowl.  510. 

(M  White  ▼.  IrTdvr,  5  Dowl.  88O1  See  Sbmy.  Proeter,  15  M.  ft  W .  151.  Ac- 

{e)  Foree  v.  DfewMr,  7  T.  R.  051:  BuO-  cording  to  Lamtuf  r.  Kilpint  16  Law  J^ 

mam  v.  OaUow,  1  Chit.  Rep.  797:  Ander-  N.  S.,33,  Exch..  the  affidavit  may  in  such 

eon  T.  Baker,  3  DowL  107.    See  DafKf  v.  a  case  be  intitled  in  the  nume  hi  fulL 


,  I  Marsh.  409;  6  Taunt  5,  S.  C.<       (g)  Hubert  v.  WUhine,  8  DowL  laa 
JfMiwiaie  T.  Martin,  Id.  886:    Q)hen  ▼.        (A)  HarrU  r.  Qr\ffithe,  4  Dowl.  888;  1 H. 
WWame,  8  DowL  418:  Bodky  v.  ReyneUe,    ft  W.  515,  S.  C. 
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paktyi.    (Us,  a.  B."  instead  of  A.  B.  v,  C.  D.,  has  been  held  had(A).   If 
ccmtequence  defective  in  either  of  these  respects^  the  Conrt  will  not  alloir  it 
of  defect*       to  be  read,  eren  although  the  adrerse  party  be  willing  to  waire 
the  objection  (•).    Ana  if  the  affidavit  be  in  verification  of  * 
plea  in  abatement,  the  plaintiff  might,  for  such  a  defect,  in 
Diachflrgfog    general  sign  judgment  for  want  of  a  plea  (  j).  The  Court,  when 
fectivTutJe.   ^^f  discharge  a  rule  upon  the  ground  that  the  affidavit  upon 
which  it  is  obtained  is  wrongly  intitled  in  the  cause,  ahnoat 
invariably  do  so  without  costs  (k).    We  will  proceed  to  enu- 
merate a  variety  of  instances  as  to  the  sufficiency  or  insuffi^ 
aum.  ency  of  affidavits  in  respect  of  the  title  in  the  cause.    An  affi* 

davit  in  a  cause  between  the  plaintiff  **  and  J.  Tilly,  other- 
wise J.  Tillay/'  intitled  as  between  the  plaintiff  and  J.  Tilly, 
Docribfaic     was  held  sufficient  (/).    In  a  cause  between  **  J.  S.  and  G.  /., 
pgj «,  .J-tiw  the  elder,"  an  affidavit  was  intitled  omitting  the  words  « the 
elder,"  the  Court  held  it  properly  intitled,  as  G.  J.  meant  G.  J. 
the  elder  (m).  But  an  affidavit  intitled  *'  G.  Shrimptonv.  Wnu 
Carter  the  elder,  sued  as  William  Carter,"  the  cause  heia^  G. 
w^de.      Shrimpton  r.  Wm.  Carter,  was  held  bad  (n).     On  an  appUca- 
£j^^S^|!^    tion  to  set  aside  a  distringas,  or  the  like,  on  the  (pound  ot  mia- 
Buaed.         nomer,  the  affidavit  must  in  the  Exchequer  be  intitled  in  the  ae* 
tion  as  it  b,  until  appearance  (o),  but  aner  that  with  the  defend- 
ant's real  name,  **  sued  by  the  name  &c."  in  the  writ  (p).  In  the 
Common  Pleas  it  may  be  in  the  latter  form  in  both  cases  f  9). 
An  affidavit  to  set  aside  a  ca,  sa,  for  misnomer  of  the  defendant 
DeMribing     should  be  intitled  in  the  name  by  which  he  was  sued  (r).  De- 
E^gJ^  -  scribing  the  plaintiff,  in  the  title  of  the  affidavit,  as  «  Gent., 
one,  &c.     '  one  **  &c.,  he  not  bein^  an  attorney,  does  not  vitiate  it ;  soch 
Where  tereni  description  may  be  rejected  as  surplusage  (s\     In  an  action 
defendanu.    ag^JQgt  several  defendants,  if  they  be  not  all  in  court,  the  affi- 
davit may  be  intitled  in  the  names  of  those  only  who  are  in 
court  (<).    An  affidavit  in  an  action  against  two  before  de- 
claration may,  it  seems,  be  intitled  "A.  v.  B.,"  (the  defend- 
ant who  makes  the  application  (ti)),  or  **  A.  e.  B.  sued  with 
^f^^  C."  (the  other  defendant  (1;)).  A  motion  on  behalf  of  the  same 

plaintiff,  in  two  different  actions,  upon  the  same  ground  ol 
application,  may  be  made  upon  one  affidavit  intitled  in  both 
R«praienUh    actions  (y).    It  should  also  appear  from  the  title  of  the  affida^ 
^dunctcr,  ^^  ^  what  character  the  parties  sue  or  are  sued  (jr).    Stylii^ 
the  plaintiff  as  **  assignee  &c.,"  without  saying  of  whom,  is 

Ih)  Mdurd  ^,I»aae,  1  C.,M.,  k  ILISS;  fWtth  ▼.  Om**-,  9  Dowl.  9B3:  t  a  *  M. 

t  Dowl.710. 5.  a  419,  &  a ;  »m»  ▼.  Rtptt,  U  M.  dc  W.  151: 

(0  Owenv.  Hard,  S  T.  R.  644  fhuMbt  ▼. Hodgkinmm,  ISLav  J^  N.S^ 

U )  Antt,  819.  198.  Q  B. 

(A)  Doe  NmHUe  ▼.  Lk^,  t  DowL,  N.  S.,  (91  Jtmm  t.  Bklrtigt,  mfn, 

330:  Hitrria  r,  Mmtthtw*,  4  Dovl.  OOa  (r)  Thtrpe  ▼.  Hook,  I  Do«L  494. 

8eeaiKe.]494.  («)  il«ffw> t.  CHip, <  M.  dc  Sd. t74. 

(/)  Cooper  v.  TtOif,  7  Jur.  079.  Exdu  t  DowL  710,  8.  C 

(iN)SiitW0eMir.*J«M«M,9M.  &  W.67;  {t)  Dattd  t.  Bmmm,  9  TumC  St    t 


1  Dovl.,  N.  S.,  3A6,  8,  C.   See  Yewv  v.  Manh.  403,  &  C    But  tee  1  Chit.  Biep. 

Young.  I  Dowl.  N.  8.,  86S.  7S7. 7».  n. 

(ft)  Shrimpum  ▼.  Gorfer.  3  DowL  648.  (u)  Damd  r,  Bamee,  eupm. 

See  Bmtkwiek  ▼.  Rmveneerq/t,  <Vy«w  6ln-  is)  Moekentie  t.  Mmtbk,  6  TevBt.  9tL 

gUBlon  V.  Joknmmt  eupta,  (if)  PUt  t.  JjEmhm,  S  DowL  Sa&    tet  m» 

(0)  Bortkwickv.  Ra»eimrqfit6U.8iW,  Harper  ▼.  itotmt,  BaO  Court.  M.  ISK, 


81:  7  Dovl.  303.  &C    AndseeSlvMT.  per  LMMafe,  J.,S  Jur.800:  BwvelrT. 

JCfKf»f,6M.&W.618;7DovLfi63.5.C  NholMi,  1  a  B.  185. 

(p)  Joitee  T.  Bridge,  1  Dovl..  N.  S.,  (•)  Stei^ner  r,  Cbttrett,  3  Tannt*  397: 

71O1  4  Scott,  N.  R.773I:  4  M.  ft  G.,  986:  Wrighi  ▼.  Burnt,  1  DovL 457:  ^ 

i>Mim  ▼.  fl«rfMin,  1  Dovl  4c  L.  904.    Sea  eetilort^^Admtmleb  timet  U.  91. 


defective  (a).    So  is  an  alBdayit  "  A.  v.  B.,  executor  &cV'  or  quat.  n i. 

**  administrator  &c.,"  withont  specifying  the  party  of  whom 

the  defendant  is  executor  or  administrator  (b).  It  seems  doubt- 
ful whether  the  same  rule  applies  in  the  case  of  persons  em- 
powered to  sue  by  act  of  Parliament^  where  they  are  not  suing 
for  their  own  benefit,  as  in  the  case  of  a  clerk  to  trustees  under 
a  turnpike  act  (e).  Even  where  **  deceased  **  was  added  to  the 
plaintiff 's  name,  in  the  title  of  the  affidayit,  the  Court  held 
the  affidavit  defective  (d).  In  a  cause  in  which  £.  A«  was  suing  prochein 
by  his  next  friend,  an  affidavit  intitled  **  £•  A.  suii^  by  her  amy. 
next  friend,"  was  held  sufficient  (0).    Upon  an  application  for  appIKiaUod 
a  rule  thai  an  attorney  pa^  over  a  sum  of  money,  or  give  up  Jftoimy. 
a  document  received  by  him  in  a  particular  cause,  the  affida- 
vits must  be  intitled  in  the  cause  in  which  the  money  or  docu- 
ment was  received  (jT).    And  they  may  be  so  intitled  although 
jud^ent  has  been  signed  and  execution  issued  (g).     An  affi-  Motion  to  set 
davit  in  support  of  a  rule  to  set  aside  a  bail-bond,  on  the  ground  J^  ^^ 
of  a  mistake  in  the  defendant's  surname,  must  be  intitled  with 
the  right  name  of  the  party,  and  not  with  the  name  by  which 
lie  was  arrested  (h).    An  sdffidavit  to  support  a  rule  nisi  for 
fita^ng  proceedings  on  a  bail-bond  mav  be  mtitled  in  the  action 
against  the  bail  (•),  or  in  the  original  action  (i) ;  if,  however, 
proceedings  against  biul  be  found^  upon  a  jua^ent  irregular^ 
ly  obtain^  by  ^e  plaintiff,  only  one  application  is  necessary 
to  set  aside  mo  irregular  juc^^ment  and  the  proceedinjB^  against 
the  bail ;  and  the  affidavits,  m  such  a  case,  must  be  mtitled  in 
the  original  action  (/).    On  an  application  bv  bail  to  set  aside 
proceeoings  in  the  ori^nal  action  and  in  the  action  against 
themselves,  the  proceedmgsmay  be  intitled  in  both  actions  (m). 
Where  a  cause  is  removed  into  the  Exchequer  Chamber  by  Where  «uw 
writ  of  error,  all  affidavits  in  the  Exchequer  Chamber  must  be  ^t^Stnw. 
intitled  in  the  cause  in  error,  and  not  in  the  original  action  (n). 
And  so  on  a  writ  of  false  judgment  (o).    It  seems  that  the  procedendo, 
affidavits  in  support  of  a  rule  for  a  procedendo  should  not  be 
intitled  in  the  cause  in  the  inferior  court,  but  in  the  superior 
courtonly  (p).    An  affidavit  on  a  motion  in  ejectment,  which  in  ejectment. 
has  by  mistake  the  name  of  the  toiant  in  posMssion  in  the  title 
instead  of  that  of  Richard  Roe,  is  bad,  and  cannot  be  used, 
though  it  refers  to  a  rule  annexed,  which  has  a  correct  title  (q}. 
Where  there  are  both  joint  and  separate  demises^  the  title  of 

(a)  Id.:  PhUHfM ▼.  HuleMfM0M,3  Dowl.  689,  S.  C, 

23:  OuT^  r.  8mUh,  4  Dowl.  -m.  (A)  Findk  t.  Cocker,  2  DowL  383;  8  C. 

kb)  Clark    v.   Mwrtkt,    3   DowL    9»,  U  M.  418,  &  Ct  Sham  t.  HoMiMen,  8  D. 

Fletcher  v.  Leehmere,  2  Dowl.,  N.  S.,  848:  ft  R.  4S3|  tmte»  1448. 

5  M.  &   G.  165:  Engter  ▼.  Twyeden,  9  (<)  Aoterto  v.  Gtdrf^,  1  B.  &  P.  337: 

Scott,  680.  See  Doe  Jenke  ▼.  Roe.  9  DowL  Keify  v.  Wrather,  2  Chit.  Rep.  109. 

06,  as  to  affidavit  of  tervioe  In  ^ectment,  (ir)  Stride  v.  Hitt.  4  Dowl.  709:  JUfiet  ▼. 

po9t,  1449.  Chetwode,  Exeh.  MS..  16th  Jan.  1832;  2 

(e)  Marehag  ▼.  Aianu,  Bail  Court,  T.  Tyr.  177.  But  see  Bam  v.  Pkikxu,  1  Bin» 

I8S8,  per  ColeHdge,  J.,  2  Jur.  944.    In  a  142:  7  Moore,  A21,  S.  C,  oontni.  And  lee 

qui  tarn  action,  it  was  considered  sufficient  Btad^fitrd  ▼.  Hmokine,  7  Moore,  flOO. 

to  intitle  the  plea  In  the  cause  without  (0  Bmriow  ▼.  Ka^,  4  T.  R.  688. 

adding  qui  tarn,   ftc,    after  platntUTs  (m)  AwocItt.  GoeMm^m,?  DowL  21.  See 

name,    (bofe  t.  Bmt,  7  East,  333).  Bomn^iMf  r.  OruMam,  7  Jur.  831,  Q.  B. 

(d)  Bktnd  r.  Dam,  U  Law  J.,  N.  9.,  1,  (n)  GcmdeM  v.  Ragier,  4  B.  &  C.  862}  7 

Q.  B.  D.&R.2S0,5.C 

le)  AbnOtame  ▼.  Unifitoii,  1  DowL  6t  L.  (o)  Wateon  ▼.  Watker,  8  Bing.  315;  I 

319.  Moo.  A  Scott,  437,  &  C. 

(/)  MS.,  E.  1814:   Simet  t.  Otbbt,  <  (p)  Jameeon  v.  Schotmoar,  1  Dowl.  175> 

DowL  310.  (o)  Doe  Anierem  v.  Rm,  5  Jur.  SOU, 

(ff^Sffn«sv.GMr,6DowL310:SKRiMiM  B.  C. 


▼.BUT,  10  M.  a  W.  28t  1  DowL,  N.  S.» 
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AjfUavitt. 


Where  no 
cmuiein 
oourtfOra 
cuiwtn  an- 
other court. 

Affldavitto 
holdtobaU. 


Paiit  ti .    the  affidavit  need  not  distinguish  the  joint  from  the  separate  (p). 

-  But  an  affidavit  purporting  to  he  sworn  in  a  cause  of  *•  JofaB 

Doe, on  the  demise  or  demises  of  R.  D.  N.,  Eaa.^  and  W.  L.  9. 
K  L.,"  (the  cause  was  John  Doe  on  the  several  demises,  &*€.)• 
was  held  insufficient  (q).  Where  the  lessors  of  the  plaintiff 
are  described  in  the  declaration  to  be  executors,  the  affidavit  of 
service  need  not,  it  seems,  in  stating  the  name  of  the  cause. 

Interpleader,  notice  such  character  (r).  On  an  application  against  a  claim- 
ant under  the  Interpleader  Act  for  costs,  the  affidavits  should 
be  intitled  in  the  original  action  (#). 

But  where  there  is  no  cause  in  court,  the  affidavits  should 
not  be  intitled  in  any  cause;  otherwise  they  will  not  be  al- 
lowed to  be  used  (t).  Thus,  an  affidavit  to  hold  to  hail,  befbv« 
1  4*  2  Vict,  c.  110,  must  not  have  been  intitled  (u) ;  and  this  is 
still  the  case  if  the  affidavit  be  sworn  before  the  writ  of  sora- 
mons  is  sued  out,  which  it  ma]^  be  («).  But  if  sworn  after 
the  writ  of  summons  has  been  issued,  then  it  ought  to  be  in- 
titled  in  the  cause.  Upon  an  application  for  a  capias  to  hold 
to  bail,  it  has  been  held,  that  the  judge  may  receive  an  affida- 
vit intitled  in  another  court  in  another  cause,  which  had  beoi 
before  used  against  the  same  defendant;  for  thb  is  entirely  a 
collateral  proceeding,  the  capias  not  being  process  in  the  ac- 
tion (as).  In  moving  for  leave  to  enter  up  judgment  on  an  old 
warrant  of  attorney,  the  affidavit  may  be  mtitled  in  a  cause  (f ); 
but  this  is  not  absolutely  requisite  (;?).  So  may  an  affidavit 
on  an  application  for  the  delivering  up  of  a  warrant  of  attor- 
ney (a).  On  moving  for  a  rule  nist  for  a  oerHorari^  the  affida- 
vits must  not  be  intitled  in  any  cause  (b).  And  the  same  in 
movino^  for  a  writ  of  prohibition  (c),  or  a  criminal  informa- 
tion (a).  In  shewing  cause  against  a  criminal  information,  or 
a  rule  niii  for  a  writ  of  prohibition,  it  is  optional  to  intitle 
them  or  not  (e).  Where  a  submission  to  aroitration  is  made 
a  rule  of  court,  and  no  action  is  pending,  the  affidavits  in  sup- 
port of  an  application  to  set  aside  the  award,  or  for  an  attach- 
ment for  not  performing  it,  need  not  be  intitled  (f\  althou^ 
the  affidavits  m  shewing  cause  must  (a).  If  affidavits  used  m 
a  rule  with  respect  to  a  matter  of  arbitration,  where  there  is 
no  cause  in  court,  improperly  introduce  the  words  ^  plaintiff** 
and  ^  defendant,"  after  the  names  of  the  parties  in  tne  title  of 
the  affidavits,  these  words  may  be  treatra  as  surplusage  (A). 
Where  a  cause  is  referred  under  an  order  of  Nisi  Priut^  the 
affidavits  must  be  intitled  in  the  action  (t).  The  proceedings 
upon  an  attachment  in  a  civil  suit  being  upon  the  civil  side  of 
the  court  until  the  attachment  is  actuaUy  awarded,  the  affida- 


Motionra* 
•pecthig  war< 
rantorat- 
tomey. 


CcrtionrI, 
ae. 

Crimhial 
information. 


Axhitratkn. 


Attachment 


(p)  Dot  ▼.  Rm,  5  Dowl.  447 :  Dm  t. 
MmOgomentt  1  Dowl.  &  L.SML 

(9)  Doe  Neville  t.  Uo^,  2  Dowl..  N.  S., 
S30: 13  Law  J.,  N.S..  95,  Q.  B..  S.C  And 
fee  Doe  d.  Omdne  v.  Roe,  7  DowL  53. 

(H  Doe  Jenke  v.  Roe,  2  DowU  65. 

(«)  Anie,  1S27. 

(r)  See  Kep.  Bvmu,  U^ra. 

(M)  R.  T.,  37  O.  a. 

(V'  Ante,  Vol  1,  9Sa,  653. 

ia)  Umgetm  v.  WetheraB,  14  U,  A  W. 
104. 

(ir)  teMrV  ▼.  fVoodrajy,  1  B.  &  AkL 
M7:  l*mfkv,RMenl9,ld,6ee,n, 


{%)  Dmeie  ▼.  mambmnf*  3  DovL  440:  Be 
p.  Oreepnf,  A  B.  &  C.  40a 

(a)  Thompmm  ▼.  Vout,  5  DowL  691. 

(6)  Esp.  Nchro,  1  B.  &  C.  fl87> 

\e)  Rm  p.  Evmu,  2  DowL,  N.  Sw.  4Mi 

((()  A.  v.  HairlKW,  6  T.  R.  60:  JL t. 
lto6<fMiMi.ST.  11.64S. 

(#1  Id.!  Breeim  ▼.  Oap^  S  Jar.  7Ql 
B.  a.  E.  T.  1845. 

(/)  Bainhrigge  t.  HMitow.  5  FaaC,  tl. 

ig)  Bevun  ▼.  Bawm,  3  T.  R.  6U1:  J«  r« 
BoMfftlM,  S  Moo.  k  P.  4tt. 

ih)  Be  /M«Mf»  ▼.  Harwar.  8  DowL  CSI. 

({)  Doe  Chrke  t.  8tUmM,  6  DowL  asft. 
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Tits  in  applying  for  the  nilen«9i(/),  and  in  shewinfi^  cause    CBAP.itr. 

against  it  ?i»i),  must  be  intitled  in  tne  action ;  but  after  the 

rule  is  maae  absolute,  all  future  affidavits  (as  upon  an  applica- 
tion to  set  aside  the  attachment,  or  the  like)  must  be  intitled 
**  The  Quern  v,  -^—  "  (the  party  attached  (n));  and  in  the  case 
of  an  attachment  against  the  sheriff,  you  generally  add  the  name 
of  the  cause  thus: — **  The  Queen  apainst  the  Sheriff  of  Middle^ 
•exy  ifia  eauee  of  J.  N,  agahut  J,  S,;**  though  this  is  not,  it 
seems,  absolutely  requisite  (o). 


DeponerU*$  Abode."] — By  B.  H.y  2  W.  4,  r.  6,  **  the  addition  pdMXMnf • 
of  every  person  making  an  affidavit  shall  be  inserted  therein.*^ 
Therefore,  the  affidavit  must  state  the  true  place  of  abode  of 
the  person  making  it  {t>)y  or  the  Court  will  not  allow  it  to  be 
used ;  or,  in  the  case  of  an  affidavit  to  hold  to  bail,  will  dis- 
charge the  defendant  on  a  common  appearance  (q)»  And  it 
seems,  that  a  defective  addition  to  one  or  several  deponents  will 
render  the  whole  affidavit  inadmissible;  though  this  is  not  free 
from  doubt  (r).  But  this  rule  does  not  extend  to  an  affidavit 
made  bv  a  party  in  the  cause,  if  he  describe  himself  as  such, 
as  by  the  words  "  the  above-named  plaintiff,"  or  "  the  above- 
named  defendant,"  or  the  like  («).  it  is  sufficient  if  the  depo- 
nent describe  himself  as  *'  of  the  city  of  London,  merchant "  (<); 
or  as  '*  of  Bath,  in  the  county  of  Somerset,  Esquire  "  (ti) ;  or  as 
"  of  Kennington,  in  the  county  of  Surrey  "  (r) ;  or  as  "  of  Law- 
rence Pountney,  in  the  city  of  London  "  {x\  without  stating 
whether  parbh,  place,  or  lane.  So,  where  a  oeponent  described 
himself  as  **  late  of  Tyrone,  in  the  county  of  Tyrone,  in  Ireland, 
but  now  in  Dublin  Castle,"  it  was  deemed  suf^cient  (y).  And 
where  a  foreigner,  who  had  come  to  this  country  merely  for 
temporary  purposes,  described  himself  as  of  his  place  of  resi- 
dence abroad,  it  was  deemed  sufficient  {z)*  So,  it  is  sufficient 
if  an  attorney's  clerk  state  the  place  of  business  of  his  employer 
as  his  residence  Id) ;  or  if  a  clerk  describe  himself  of  the  office 
where  he  does  ousiness  during  the  day,  although  he  sleeps 
elsewhere  at  night  {b)\  or  if  a  person  lately  discharged  from 
prison,  but  who  sleeps  there  at  night,  describe  himself  as  late 
of  that  prison  (c).  But  a  deponent  describinj^  himself  as 
"  clerk  to  the  defendant's  attorney,"  without  statmg  any  resi- 
dence, is  insufficient  {d).    So,  if  the  deponent  be  a  prisoner  in 

{t)  Wood  ▼.  Wtlib,  3T.  R.  iS3:  Efhring-  S46;  8  Soott, 407;  4  DowL  324.  S.  C 
Mt  ▼.  ITemp,  1  Chit  7S7.  u.  (0  FoMterir.  ..UttamN. 3  M.  ft  SeL  168. 

(IN)  Whittheadv,  Firth,  18  East.  16ft.  («)  Coppln  v,  Pott«r»  4  Moo.  ft  Scott, 

(n)  Rom  ▼.  Sh^iffqfMiddlanx.l  T.  R.  878;  8  DowU  78ft,  6.  C 
430.  fi27:  Whittiieadv.  Firth,  U  East.  165:       (v)  WUUm  r,  Ommben,  1  H.  ft  W.  116. 

Brvwn  ▼.  EimmU»  8  DowL  ft  L.  ftSO.  And  tee  Hunfobati,  4  DowL  878;  1  H.  ft 

(o)  R«gy,SherUrqfMiddloooM,5B.8tC,  W.ftaO.S.C. 
989;  8  D.  ft  R.  149,  5.  C  («)  MW«r  ▼.  Mitter.  8  Soott.  1 17. 

(p)  See  the  prior  rule  In  Q.  B.»  R.  M..       (y)  Stottart  ▼.  Caverau,  1  H.  ft  W.  690i 
15  C.  8.    See  4  TaunL  lft4.  (•)  Boviehtl  ▼.  Kittoe,  3  East.  Ift4. 

(q)  Jarret  v.  DUbmt  I  Eait,  18.  (a)  AloMfteer  ▼.  Jfiftofi.  1  Dowl.  A70;  8 

(r)  R.  T  CartimvmMro,  ft  N.  ft  M.364:  C.  ft  J.  484.  &  C-  StHko  r.  BUtnehard,  ft 

tod  vtdo  Nathan  v.  Cohen,  3  DowL  370:  Em  Dow).  816:  BoOombif  t.  BoOehamboro,  4 

p,  mbmmdM,  ft  DowL  708.  DowL  80L 

{»)  SMror  ▼.  iroOrcr.  8  M.  ft  0. 917;  3       (6)  Itaolcp  t.  Thome,  1  M.  ft  Sel.  103: 

Scott.  N.R.,  83ft;  9  DowL  007. 8.  C*  Anf(ol  Amm.,  8  Chit.  Rep.  1ft:  JioMonder  ▼.  MU- 

r.Ihler,  ft  M.  ft  W.  l&:  Brooke  v.  Farhw,  5  ftm,  8  C.  ft  J.  484. 
DowL  301,  C.  P.:  Jadcaon   v.  Chard,  8       (e)  Sedleifyr.  Whtte,  11  Ea»t,  088. 
DowL  4S9.  6.  B.:   Poote  ▼.  Prmfrrty.  1        {d\  Danieie  t.  Matf,  ft  DowL  83.    But 

DowL  693;  3  Tyr.  387,  Exch.  5.  C:  Jerrie  ace  SUmpeon  r,  Drumtmmd,  8  DowL  473: 

▼.  JoMe*.  4  DowL  610;  1  H.  ft  W.  6ft4.  Botim^  v.  Betkhambvt,  4  DowL  86 1  I 

And  tM Sharp "f- Johnston, 3  BiDg.Ii.C  H.  ftW.SBS^&C. 
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Pa»t  Yf.  the  custody  of  the  keeper  of  the  Queen's  Prieon,  or  of  the 
sherii!;  descrihine  him  as  such  will  suffice  (#).  The  residenoe 
stated  must  be  the  true  one ;  therefore,  a  deponent  cannot  de- 
scribe himself  as  late  of  a  place  where  he  has  ceased  to  reside^ 
when  he  actually  resides  at  another  place  at  the  time  of  mak- 
ing the  affidavit  (/).  Where  the  deponent  described  himself 
as  of  **  Dorset-place,  Clapham-road,  Middlesex^"  and  l^s  true 
place  of  residence  was  Dorset-place,  Clapham-road,  Sumy,  it 
was  held  bad  (^).  The  Court  have  in  some  cases  revised  to  tiy 
the  real  place  of  the  deponent's  abode  upon  an  affidavit  (A). 

Depooaift        Depimmfi  2)e^r«.]— -The  rule  of  H.  71,  2  W.  4,  r.  5,  jmI 
^^^P^  noticed,  requiring  that  the  addition  of  every  person  making  an 

affidavit  shall  be  inserted  therein,  renders  it  neceesanr  for  the 
affidavit  to  state  the  rank  or  degree  in  life,  or  the  profesuon  or 
trade  of  the  deponent,  except,  as  we  have  lust  se^  in  case  the 
deponent  is  a  party  in  the  cause;  and  ^is  addition  must  be 
stated  with  sufficient  certainty.  Merchant  (»'),  mannfiKtnr- 
er  {h\  ^  late  clerk  to  "  &c.  ( /),  ^*  managing  clerk  to  **  &o.  (m), 
*^  agent  and  collector  to  ^.  B.^  (the  pluntiff ),  an  hotel-keep- 
er" (n),  '^attorney"  or ^^ agent  of  tne  above-named  plaintiff 
in  this  cause"  (o);  or  *'  process  server"  fp),  is  a  seffieient  ad- 
dition. Describing  a  deponent  as  *^  of  No.  21,  TokenkoDae- 
yard,  Lothbury,  in  the  city  of  London,  clerk  to  C.  K.  of  the 
same  place,"  not  stating  the  profession  of  C.  K.,  is  sufficient  (f ). 
And  an  affidavit  commencing  ^  R.  J.,  late  of  the  city  of  W., 
victualler,  but  now  of"  &c.,  without  any  further  addition,  hse 
been  held  sufficient  fr).  But  ** assessor"  is  not  a  sufficient  de* 
scription  («).  Nor  is  ^acting  as  managing  cleric  to"  &c.  (#): 
nor  **  articled  clerk,"  without  saying  to  whom  or  in  what  pro- 
fession («). 
Add-on,  &&  It  is  not  in  general  necessary  to  give  any  addition  to  any 
ofother  par-  ^^^  party  but  the  deponent  (s).  But  the  christian  and 
surnames  of  parties  ought  in  g^eral  to  be  Inserted,  if  practi- 
cable (^). 

DepooMit*!  DeponenfB  Signatures] — Affidavits  made  in  this  coup  try 
•igoaturt.  must  be  signed  by  the  deponent,  or,  if  he  cannot  write,  am 
should  make  his  mark.  It  is  no  objection  that  the  rignatare 
is  in  a  foreiffn  character  («).  An  affidavit  described  depooeat 
as  *'  Edwajra  Charles  Pownall,"  the  signature  at  the  end  was 
^^  Charles  £.  Pownall;"  held  no  objection  (a).     Where  an 

(#)  JtffTb ▼.  JoiMV,  1  H.  ftW.  654;  4  m to  the descriptioa of  teQ  to  tiM nodoi 

DowL  610.  &  C  f   ShtBrp  t.  JoAiMton,  S  of  bail,  ante,  VoL  1, 74S. 

Bing.  N.  C.  246;  4  Dowl.  9H,  $.  C.  {q)  Cooper  t.  Antte*.  S  Scott»  9.  m^ 

{/)  atdU^r,WhUe,l\Kut.SSO.  SOD;  1  ll^  ft  Gr.  94S;  9  DowL  46.  SL  C 

(IT)  CbfffiM  ▼.  GoM^er,  4  D.  &  R.  44  ;  8  tr)  Angti  y,  Ihkr,  i  U,  dt  W,  ISi, 

B.ft  C. 563.  S.C  («)  Noftan  v.  Cbhm, 3 DowLSTO;  I B. 

(*)  See  Tidd,  9Ch  ed..  179;  2  Smith,  S07*  A  W.  107.  &  C. 

8.  C:  Anon.,  2  Leg.  Obt.  38S.  (t)  Grofm  ▼.  ^wonbtg,  €  Ad,  *  & 

(I)  Fauier  v.  A&roon,  3  M.  ft  SeL  16&  805. 

(Xr)  SmUh  v.Yowtger,  3  B.  A  P.  560.  (w)  It  t.  R«0«e.  4Q.  B.  SlI;  3 Gu  *  D. 

(0  Siimpoon  v.  Drummond,  2  Do«I.  473L  560,  &  C 

(M)  Per  IMOodaH,  J.,tn  GrawtvJiroum-  (»)  See  Watan  v.  Jmice*  1  D.  &  R.  ISS. 


1^,  6  Ad.  A  £IL  SOSw  (y)SeeJtiyiwl(l»T.jaMU»,4B.4kAld. 

<n)£Ao«f  ▼.Quivitett,SDovL487*  53&    But  tee  Bwoeg  r.  Cbfciwwi,  f  R  > 

(•)  Lu^fbtd  V.  OrwmAHdge,  2  OowL,  N.  P.  466. 

S.,  332:  Matthmomm  v.  BoMoc&y  3  DowL  (s)  Nu^an  v.  Cohen,  mpm, 

ft  L. 327.  (a)  HanUw,  Ckmemts,  11  M. ft  W.  fifl 

(p)  PfiUnpew,  Ba^fltrd,  4  Jur.  62,  B.  C  1  DowL  ft  L.  379{  19  Law  J^  N. S.,  «Q; 

8ce  Jtim.,  6  Taunt  73.  And  see  theouvi  Kkoh.,  8,  C 
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affidavit  is  re-sworn,  it  need  not  be  signed  a  second  time  (A),    chaf.  m. 

An  affidavit  sworn  before  a  iudge  in  (xermany,  and  signed  by ' 

the  judge,  but  not  by  the  deponent,  has  been  held  sufficient, 
it  being  sworn  that  such  is  the  practice  in  Grermany  (•). 

Jurat.'l^The  jurat  is  written  at  the  foot  of  the  affidavit,  to  Jmat. 
the  left  of  the  page,  and  in  general  is  in  this  form  :  *'  Swam 

at  — —^ — ^  this day  of ,  184-,  hefort  me, .*' 

But  if  the  affidavit  be  made  by  two  or  more  persons,  their 
names  must,  though  it  be  sworn  before  the  Court  or  a  judge  {Jk\ 
be  severally  written  in  the  ^'iiral  (/);  and  the  form  in  that  case 
will  be  thus :  *^  Tkt  above-naniea  deponents^  A.  B.  and  C,  2)., 

toere  ieveralfy  moom  alt ,  this day  of ^ 

184-,  b&fbre  «•«,  ."    If  the  affidavit  is  sworn  at  the 

judge's  chambers,  the  jurai  is  in  this  form :  **  Sworn  €U  my 

ehamberSy  RoU^  Gardens,  Chancery  Lane^  this  day  of 

,  184-,  before  me'*  (m). 

The  time  of  swearing  the  affidavit  must  be  stated  in  the  TtcMind 
Jurat  (n).    So  must  the  place  and  county  where  it  is  sworn,  if  Jjjj^2«. 
sworn  before  a  commissioner  (o),  or  abroad  (/?).    The  place     ^^' 
may  be  stated  by  reference  to  a  place  mentioned  in  the  body 
of  the  affidavit  {q).    Where  no  place  was  mentioned  in  the 
Jurat,  but  the  affi^vit  purported  to  be  sworn  before  the  Chief 
Justice  of  the  King's  Bench  in  Ireland,  and  to  be  signed  by 
him,  and  the  signature  was  verified  here  by  affidavit,  it  was 
deemed  sufficient  to  hold  a  defendant  to  bail  (r). 

If  the  affidavit  is  sworn  before  a  commissioner,  the  words  "  Before 
**  before  me  "  should  be  inserted  in  the  jurat,  though  it  seems  "**" 
that  thb  is  unnecessary  where  the  affidavit  is  sworn  before  a 
judge  at  chambers  (#). 

If  sworn  before  a  commissioner,  it  should  appear  that  the  per-  when  twom 
son  before  whom  it  is  sworn  is  a  commissioner  of  the  court  (<).  SJjjJ^^**"*' 
If  f he  affidavit  is  dulv  intitled  in  the  court,  it  is  sufficient  in 
the  jurat  to  describe  tne  commissioner  before  whom  it  is  sworn 
as  *^  a  commissioner,  &c."  («);  and  **  Sworn  before  me,  J.  £.  S., 
by  commission^"  was  held  sufficient  (x).    But  merely  stating 


(h)  mfim  T.  PMmr,  I  DowL,  N.  S.,  B.  &  P.  106. 

767.  (P)  WaXker  t.  CMitfon,  cor.  BotanquH^ 

{i)  In  re  Eoc^,  6  Dowl.  610.  J.,  at  chamber*,  %d  Aprll»  1835,  after 

ik)  ImtMmgim  t.  Affm^ont  6  Scott,  ooniultatloa  with  other  Judges:  abo  in 

N.  R..  240.  another  caie  on  same  day.    In  the  flnt 

(I)  R.  M.,37  0. 3,  r.  1|  7  T.  R.  82:  R.  case  the  affidavit  was  sworn  hi  the  Indies, 

T.,  1  G.  4,  Exch. ;  8  Binj^.  896 :  Pwrdoew,  in  the  latter  at  Boulogne;  but  in  neither 

TerrtU,  6  M.  dc  G.  291;  6  Scott,  N.  R.,  ease  did  the  affidavit  state  it 

273,  S.  C  (9)  Oront  v.  PVy,  8  Dowl.  234.     See 

(m)  See  HtfmnmrMlv.BHan,  I  C.B.  135;  Has  r.  fiuryi,  7  Ad.  ft  E.  190. 

S  OowL  ft  L.  844,  &  C:  Thomat  v.  Stan-  (r)  French  ▼.  BeSew,  1  M.  &  SeL  302. 

U  2  DowL  ft  L,  111,  where  defsets  («)  Empef  v.  JCiqr,  2  Dowl.  ft  L.  S7S } 


in  thcjuratas  to  the  plaeeof  swearlngthe  13  M.  ft  W.  519,  8,C.t  It  y.  BhMkam,  2 

affidavit  before  a  Judge,  were  held  not  ma-  DowL  ft  L.  168;  where  it  was  held  that 

teriaL  the  ohjectloa  was  not  waived  by  h^we  of 

(m)  JDm  v.  Roe,  1  Chit  R«k228:  Wood  time,  and  could  not  be  cured  bv  reference 

▼.  Sttphmu,  3  Moore,  236:  madtbmn  v.  to  a  notice  annexed  to  the  affidavit. 
JUm*  7  M.  ft  W.  146.    See  Huf^  v.       (Q  Ru  v.  Hart,  13  East,  180:  Howard 

Bntcne,  6  M.  ft  Or.  751 }  2  Dowl.  ft  L.  v.  Brown,  1  Moo.  ft  P.  22}  4  Bing.  303: 

788;  7  Scott, N.  R.,  517,  8,  C./  ante,  1445.  Wtoet  v.  Ha^ward,  2  DowL,  N.  S.,  566. 

(o)  MS..  B.  1814,  Q.  B.:  Rtx  v.  CbcXr-       (w)  BMrdsMnv.  Potter,  1  DowL,  N.  S., 

ehaw,  2  Nev.  ft  M.  378:  R.  v.  Weit  Rid'  134;  9  M.  ft  W.  13,  5.  C  /  Howard  r. 

btg  qf  York^ire,  3  M.  ft  Selw.  403:  Ba^  Brown,  4  Bhig.  304;  1  M.  ft  P.  22,  8,  C 
▼.  Straker,  7  Price,  662:  C3ei«  v.  Can,  I       la)  FMram  v.  PWfir,  1  Dowl.  ft  L. 

DowL  ft  L.  698:  Thomat  v^SUmnawatf,  2  622 ;  12  M.  ft  W.  453,  8.  C*  Hofkine  v. 

DowL  ft  L.  111.  See  Summer  v.  Waton,  1  Pladget,  1  DowL  ft  L.  119> 


_  him  to  be  "  ft  anmninioiier  "  U  not  niffieinit  (i).  The  j"* 
ofaDftlGdaTit  Bwom  befon  acomroiMumer,  lUbiigittobm 
been  received  "  by  rirtne  of  ft  commueion  forth,"  &c^  nut- 
tii^  the  word  "iwued,"  tuu  been  held  (Dffinnt(a)-  ^^ 
in  an  affidavit  in  the  Excheqaer,  the  oommiKOuc  AociiM 
himaelf  as  a  Master  Extraordinary  in  the  High  Court  ot  Cbu- 
oery,  it  was  held,  that  the  affidavit  coald  not  be  nad[i):  m 
an  affidavit  intJtled  in  the  Qneen's  Bench,  bot  *{ipeini«  <• 
be  Bwora  before  a  commisBianer  in  the  ExcheqaernilT.aaMt 
he  aK(l(e).  Nor  can  an  affidavit  swom  inlreUod  b^« 
commigsioner  of  the  Irish  Court  of  Queen's  Bench  (JV 
If  the  affidavit  be  sworn  before  a  commiMiaiKT  of  uiCMit 

"*  by  a  person  who  from  his  mgnatore  appean  tn  be  ilhtatte, 
such  oommiseioner  ehall  certify  in  the  jiir^  that  the  t&kxt 
was  read  in  his  presence  to  the  party  making  the  mb^  w 
that  mich  p&rty  eeemed  perfectly  to  Dndentaod  the  nm,tii 
that  the  party  wrote  hisngnature  in  the  presence  of  tlsi*' 
miwiouer  (fl).  In  pracUcej  this  rale  is  extended  to  ifii* 
sworn  before  a  judge,  or  in  court.  Where  the  sffiiwifn' 
■worn  before  a  commiaaioneT,  and  the  depontnt  made  hsMt. 
it  was  held  that  it  shoold  appear  from  ikejarat  that  IkMt 
waamade(/).  If  the  depoDentiaamarkMnsn,it  isiwtwa- 
sary  for  the  pwty  before  whom  the  affidarit  is  made  M  »« 
an  affidavit. 

>.  Where  an  affidavit  is  made  by  a  foreigner  in  the  Ee^i^  1*^ 
(rnue,  an  interpreter  mast  be  sworn  by  the  officer  tikiig* 
affidavit  to  interpret  it  trnly,  and  the  jurat  shoold  <t>lt  tU 
the  interpreter  was  so  sworn,  and  did  interpret  tb«  sMs^ 
It  is  not,  however,  necessary  that  any  affidavitshonU  ^^ 
by  the  interpreter  or  the  officer  telcing  the  affidavil;  itii"- 
ficient  that  the  latter  certifies  by  the>«nK  that  mch  st^"^ 
taken  (0).  If  an  affidavit  porports  to  be  ngned  byadepNMit 
it  will  be  no  objection  that  it  is  signed  in  a  foirign  tbingg^ 
and  there  is  no  statement  in  the  jurat  to  shew  that  tL«  J^u- 
ant  is  a  foreigner,  and  that  the  writing  in  qaestioD  b  hit  u- 
natnre  (A).  If  the  affidavit  be  in  a  foreign  langniev^ 
tnnst  be  another  affidavit  by  an  interpreter  aa  to  ils  twasU"' 
and  meaning  (t), 

I  The  jurat  ahoold  be  dgned  by  the  judge,  or  eoiuiiiis**"! 
before  whom  it  is  sworn  (i). 

The  rule  of  if.  T.,  37  ff.  3  (7  T.  R.  82,  «.  fl.).  1"^ 
"that  no  affidavit  be  rMd  or  made  nM  of  in  anymstttf*- 
peDdinginthiacourtjin  the  jKTOt  of  which  there  ■bsllbti'/ 
■nteriineation  or  erasnre."    A  line  drawn  tkronj;h  two  •«• 


t  M-Uhit.  SlKA^.tDowLSH. 


JwraJt, — Before  wkcm  Swam,  1465 

in  the  juraif  leaving  them,  however,  perfectly  legihle,  is  an  Cmaf.  m, 
erasure  within  this  rule,  and  vitiates  the  affidavit,  though  the 
omission  or  retention  of  the  words  would  not  vary  the  sense  («)• 
So,  striking  out  the  date  mentioned  in  the  juna  with  a  pen, 
and  introducing  the  right  date,  is  an  erasure  within  the  mean- 
ing of  the  above  rule  (it).  But  the  alteration  of  a  figure  in 
the  date  of  an  affidavit  in  the  jtiro^,  by  writing  one  figure  over 
another,  is  not  an  erasure  or  interlineation  within  the  rule  (/)• 
And  if  the  words  **  before  me  "  in  the  jurat  are  struck  out,  and 
the  words  ^'by  the  court"  introduced,  it  b  not,  it  seems, 
within  the  rule  (m).  An  erasure  over  the  jurtU  does  not  viti- 
ate it(i>).  Nor  does  the  usual  practice  of  totally  erasing  a 
Jurats  and  writing  a  fresh  one  underneath.  Where  part  of  the 
Jurat  of  an  affidavit  was  written  on  one  side  of  the  paper,  and 
below  it  the  words  '*  a  commisdoner  for  taking  affidavits  in  this 
court "  were  erased,  and  the  remainder  of  the  ^rol  was  written 
on  the  other  side  of  the  paper,  it  was  held  that  the  affidavit  was 
not  vitiated  thereby  (o\ 

An  affidavit  which  nas  a  defective  jurat  cannot  be  read.  Eflbetofd*- 
Where  a  rule  is  obtained  upon  an  affidavit  which  is  so  defective,  ftctWt  junt. 
the  Court  will  in  general  discharge  the  rule,  with  costs  (p). 

In  many  cases  time  has  been  refused  to  cure  a  defect  m  the  AimodiiMDt 
jurat  (o).  Where  a  judge  omitted  to  sign  an  affidavit  to  hold  ^''i""** 
to  bail,  it  was  held  that  the  omission  could  not  be  cured  after 
the  issuing  of  the  capicu  (r).  Where,  however,  the  names  of 
the  deponents  were  omitted  in  the  junU^  through  the  inad- 
vertence of  the  judge's  clerk,  an  amendment  was  allowed  («)• 
And  where  an  affidavit  sworn  before  a  commissioner  omitted 
to  state  in  the  jurat  the  place  at  which  it  was  sworn,  leave 
was  given  to  amend;  and,  in  order  to  enable  the  party  to  do  so, 
the  rale  was  enlarged  upon  payment  of  the  costs  of  the  en- 
laigement  {t). 

Befort  whom  to  be  swomJ^ — Affidavits  intended  to  be  used  B«roi»  whom 
in  the  course  of  any  proceedmgs  in  the  superior  courts  must  be  to  ^  swom. 
sworn  either  in  the  court  in  which  the  proceeding  is  pending,  ^J^jj^cS^ 
or  before  one  of  the  judges  of  either  or  the  Courts,  at  cham-  er,  itc 
bers  or  elsewhere  (u),  or  before  a  commissioner  of  the  court 
authorised  to  take  affidavits  by  stat.  29  C.  2,  c.  6{x);  or  before 
a  commissioner  empowered  to  take  affidavits  in  S<K>tland  or 
Ireland,  by  the  stat.  ^S^^W.^^e.  43.^  s.  42  (/KUf,  1457);  or,  in 
case  of  an  affidavit  U>  hold  to  bail,  before  the  officer  who  issued 

<l)  mOtefMT.  ObHtfft,  1  Ad.  &  1. 37&  JwtketiffWanriek, «  DowL  388. 

6m  UouUm  r.  Fimmt,  6  Bing.  836 ;  4  {r)  BiUr,  Bammit,  8  M.  &  W.  317. 

Moo.  &  P.  187,  &  C.  («)  Em  p.  Smith,  8  DowL  007.    S«e  WU- 

{k)  Chamben  ▼  BonMri,  9  Dofwl.  057;  «m  ▼.  AMMy,  9  DowL  Stt.    Sae  8  Tyrw. 

1  H.  &  W.  670, 5.  C  Rep.  261. 

(/)  Jaetb  T.   Hungaif,  3  DowL  4M,  (()  Ctm  t.  Om«,  1  DowL  &  L.  698  {  13 

Excb.  Law  J.,  N,  S„  59,  Q.  B..  S.  C. 

(m)  Jmalin  v.'Onmge,  4  DowL  376.  (u)  It  hat  been  aireiiity  notked,  {mue, 

(n)  AtMmmm  v.  Thommm,  8  ChU.  Rei>.  1447),  that  an  alBdavH  swom  before  a 

19i    And  tee  HmMm  v.  Famm,  6  Blng.  Judn  of  the  superior  oourta  b  receivable 

S36 1  4  Moo.  ft  P.  187,  S.C  m  t be  court  to  which  he  belong*,  tboush 

(o)  WUU  V.  DacowM,  8  DowL,  N.S.,  not  intitlcd;  and  that  it  to  reoeivable  m 

406;  10  M.  6t  W.  6S8,  8.  C.  any  other  of  the  courts,  provided  it  be 

(p)  Frvif  V.  Hm^uwdt  8  DowL,  N.  S..  intitled  in  that  other  court. 

506:  10M.ftW.67V&C  U)  SeeAarv.jMMt,8SaIlc.461:  SAaw 

(o)  See  Atwi^,  8  Chit.  Rep.  90:  R.  t.  T.l^trftiiM,  1  DowL,  N.  S.,306;  ante,  1447* 
€>)duhaw,  8  Nev.  A  M.  S78.     But  see   The  statute  to  extended  to  the  Isle  of 

Goodricsk  v.  .fW-Ay,  4  DowL  399:  R.  y.  Man  by  60. 3»  c  flO,  s.  8. 


14M  AJIdamti. 

Paotti.    thejproceflB^  or  his  depiity  (z).  It  has  been  held,  tint,  sbeethi 
11  U^,  4  Scl  W.  4f  c.  70,  #.  4,  it  is  no  objection  to  an  affiji^ 
to  gronnd  an  attachment  against  a  witness  for  eontempt,  thit 
it  is  sworn  before  a  judge  of  a  different  court  from  that  to  wbjdi 
the  contempt  was  shewn  (a).    A  commiasion  to  take  afidsTiti 
does  not  authorise  the  commisaoner  to  administer  an  oath  fcr 
the  vivd  voce  examination  of  a  witness  before  an  arbitrator  (I). 
As  to  the  clerk  of  the  papers  of  the  Queen's  Prison  beiBf  aa- 
thorised  to  take  the  affidavits  of  prisoners  within  the  prioB, 
see  €nW^f  «7« 
B«Am  attar-      By  a  general  rule  of  all  the  courts  of  H,  7*.,  2  FT.  4,  r.I, 
oMMorhit    '•  ^» "  ^^  affidavit  of  the  service  of  process  shall  be  deem«i  srf- 
ficient,  if  made  before  the  plaintiflTs  own  attorney,  or  ha 
clerk."    Also,  by  a  prior  rule,  affidavits  sworn  before  the  it- 
tomey  of  the  party  on  whose  behalf  they  are  to  be  read,  oa- 
not  be  read  (c).    And  this  extends  to  affidavits  taken  bcfoe 
attomies,  as  commisdoners,  in  causes  wherein  they  are  em- 
cemed  for  the  parties  on  whose  behalf  such  affidavits  are  wkj 
except  where  tnev  are  made  for  the  purpose  of  holding  tiv  k- 
lendant  to  bail  (a).    And  an  affidavit  made  before  a  ecaam- 
sioner,  who  acts  as  the  attorney  of  the  defendant  hefon  n  ip- 
pearance  is  entered,  cannot  be  used,  for  he  is  within  the  fisutot 
the  rule,  as  the  attorney  on  the  record  (e).    But  to  render  A» 
affidavit  inadmissible  in  these  cases,  it  must  be  clearly  Aew, 
by  affidavit  (/),  or  by  the  admission  of  the  party  (a%  that  the 
attorney  acted  as  such  at  the  time  of  taking  the  affidavit;  mi 
it  b  not  sufficient  to  shew  that  he  is  so  at  the  time  of  mikiig 
the  objection  (A).  To  come  within  this  rule,  the  commkstoaer 
must  be  not  merely  the  law  adviser  of  the  party  raoillT, 
but  his  attorney  in  that  particular  business  (t ).    This  rue 
did  not  formerly  extend  to  the  attorney's  derk  (j).  So  la  the 
Common  Pleas,  if  the  a^nt  in  town  were  the  aUomey  oo  tltf 
record,  it  was  no  objection  to  an  affidavit  of  the  parhr,  that  it 
was  sworn  before  his  own  attorney  in  the  country  (i).   Bat 
now,  by  a  general  rule  of  all  the  courts  of  jET.  7*.,  2  IFl  4»  r.  I, 
t,6y**  where  an  agent  in  town,  or  an  attorney  m  the  eoaatiT', 
is  the  attorney  an  the  rtcordy  an  affidavit  sworn  before  the  at- 
torney in  the  country  shall  not  be  received  ;  and  an  afidr^ 
sworn  before  an  attorney's  clerk  shall  not  be  received  in  eaMi 
where  it  would  not  be  receivable  if  sworn  before  the  attoney 
himself ;  but  this  rule  shall  not  extend  to  affidavits  to  hold  ti 
bail  **(/).    An  affidavit  sworn  before  the  derk  to  an  att<)t«7i 
who  makes  an  application  that  hb  client  may  be  admitted  ass 
party  to  a  cause,  is  not  within  the  prohibition  of  this  mle  fa^ 
The  rule  does  not  apply  to  proceedings  on  the  Crown  ma 


ippiy  to  p 
s  B^ch  (n 


{h\ 

BMWMMf  T.  DiBi, 

,4l>nH.«ii 

(ft 

PrUHnu  V.  JfxAiM 

,$rmfKLm 

(i) 

OmdUm  d,P99r. 

Btmit.n'tX 

the  Court  of  Queen's  Bench  (n). 


(S)  is  0. 1,  c  ».  Vol.  1. 644. 
<«)  PMOI^  «.  nrak«.  9  DowLtf. 
^(»  Hf  ▼.  Butk$, 8 Car.  AP.Al9,pm 
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td)  GoodUmi.P^'r,  DiiPlili,8  T.  R.  (1)  SmDmP^vmv.  Jtef.aOtviia 

B.  (m)  Hm  Ormmi  ▼.  Am,  $  Do«L  «&^ 

<«)  JITMfT.ltevlt.SDowl.flSS.  (N|  Jt.  ▼.  MiHR,  1  DoiH^  It.  S^MW 

if\  hm^mnt.  9r«ife«-,wiiiuw.aa 


Befijrt  toAoM  Sworn.  14AT 

By  the  3^4  W,4^c.  42,  #.  42,  a  power  is  given  of  granting  Cuap.  hi. 
oommiasions  to  take  affidavits  in  Scotland  and  Ireland,  to  be  ^"^^JooT 
need  in  the  superior  courts  of  common  law  and  equity  at  er^foTtaking 
Westminster.  And  the  enactment,  after  reciting  tnat  "  it  ^*SJd  md 
would  be  convenient  if  the  power  of  the  superior  courts  of  ^SmxA. 
conunon  law  and  equity  at  W  estminster  to  grant  commissions 
for  taking  affidavits  to  be  used  in  the  said  courts  respectively 
should  be  extended,"  is  as  follows:  '*  That  the  Lord  High  Chan- 
cellor, Lord  Keeper,  or  Lords  Commissioners  of  the  Great  Seal, 
and  the  said  courts  of  law  and  the  several  judges  of  the  same, 
shall  have  such  and  the  same  powers  for  granting  commissions 
for  taking  and  receiving  affidavits  in  Scotland  and  Ireland,  to 
be  used  and  read  in  the  said  courts  respectively,  as  they  now 
have  in  all  and  every  the  shires  and  counti^  within  the  king- 
dom of  £nd|and  and  dominion  of  Wales,  and  town  of  Ber- 
wick-upon-Tweed, and  in  the  Isle  of  Man,  by  virtue  of  the 
statutes  now  in  force ;  and  that  dl  and  every  person  and  per- 
sons wilfully  swearing  or  affirming  falsely  in  any  affidavit  to 
be  made  before  an^  person  or  persons  who  shall  be  so  em- 
powered to  take  affidavits  under  the  authority  aforesaid,  shall 
De  deemed  guilty  of  perjury,  and  shidl  incur  and  be  liable  to 
the  same  pains  and  penalties  as  if  such  person  had  wilfulhr 
sworn  or  affirmed  falsely  in  the  open  court  in  which  such  am- 
davit  shall  be  intitled,  and  be  liable  to  be  prosecuted  for  such 
perjury  in  any  court  of  competent  jurisdiction  in  that  part  of 
the  United  I^ngdom  in  which  such  offence  shall  have  been 
committed,  or  in  that  part  of  the  United  Kingdom  in  which 
such  person  shall  be  apprehended  on  such  a  chiu^  (j^)**  '^^ 
Court  of  Exchequer  in  this  country  have,  in  several  instances, 
before  this  act  allowed  an  affidavit,  sworn  before  a  commis- 
sioner of  the  Court  of  Exchequer  in  Ireland,  or  a  magistrate 
in  Scotland,  to  be  read  f  n). 

It  seems  that  an  affiiaavit  made  in  a  foreign  country  before  swom 
A  mayor  or  other  magistrate  there,  may  be  i^ed  in  the  courts  abrosd. 
here  (o).    But  not  so,  an  affidavit  swom  before  a  British  consul  Britkh 
or  vice-consul  {p);  not,  at  least,  unless  it  be  sworn  that  there  ooowo. 
was  no  mayor  or  other  magistrate  in  the  place  {q)»    It  may  be 
swom  abroad  in  a  forei^  language,  provided  there  be  an  affida- 
Tit  verifying  a  translation  of  it  (r). 

If  an  affidavit,  intended  to  be  used  in  the  court,  be  swom  VerHioitioii 
before  a  judge  in  Ireland  or  Scotland,  the  judge's  signature  to  Sf/**JJi[^*' 
the,^a^  must  be  verified  by  an  affidavit  made  in  this  country;  swonii 
but.  if  swom  before  any  other  person,  (except  a  commissioner 
authorised  by  the  above  act,  3  4f  4  H^.  4),  or  before  any  judge 
or  other  officer  in  a  foreign  country,  not  only  his  signature  to 
the  juraty  but  also  his  authority  to  administer  oaths  and  take 


(m)  See  Shmrp  t.  Jokmton,  4  Dowl.  SS4 ;  7*  Q'  B.:  Im  Vetu  ▼.  BsHMey.fi  Q.  B.  899; 

tBfaiff..N.C.,S46;S Scott. 405 {IHodMi.  9DowL«rL.31t  18 Law  J., <N.  S., 244»  Q. 

ttsTll  Leg'  Ote.  117.  lis,  a  a,'  WrmOtm  B^&  Ct  Pfovtto  ▼.jfMAtuio,  4  B.  &  C.  SSSt 

▼.  Fmwd,    11  Lcf.  Ota.  961:  Ortfin  t.  7  t>.  fr  R.  478.  & C;  Kxp.  Lad^Hutdkin- 

annate,  BV<rPl.4Sb,  ton,  1  Moo.  &  P.  ftfl9:  4  Bing.  SOS*  S.  C  •* 

in)  KiOv  T.  SUmtm,  8  Y. ft  J.  7^:  KOU  RkfaMf ▼.  Na$h,  8  Moore,  6»:  /n  re  lEMjr. 

▼.  Sincteir,  S  Y.  a  J.  873)  Watmm  v.  WU^  S  DowL  615.  See  AMMI  ▼.  Naah,  8  Moore^ 

IbuMon,  1  bowL607t  Twf^buB  v.Montun,  632.    In  rs  Barber,  4  Dowl.640:  A*  Pkfc. 

1  Clilt.  468.  78L  trtgm,  6  Scott.  N.  R..  831. 

(o)  Aslmer  ▼.  Barnard,  7  T.  R.  251.  (f )  RiddeO  ▼.  Noah,  MVfV* 

{p)  WUUamM  ▼.  Wekh,  15  Law  J.,  N.  S.,  (r)  Ra  Bad^,  6  Dowl.  61  A. 
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PAmrvr.    affidavits,  must  be  verified  in  like  manner  (r),  or  hj  the  cer- 
"  tificate  of  a  notary  public  (#),  or,  it  would  seem,  of  a  Briti^ 

consul  {t). 

When  to  bt        WTun  to  be  stDom,"] — As  to  wben  affidavits  in  support  of  i 
"^'^^"^  rule  must  be  sworn,  see  ante^  1412;  against  a  rule,  amt€j  1421; 

on  moving  for  new  trial,  (nUe^  1340;  to  hold  to  bail,  ante^  663, 
665.  Where  an  application  to  the  Court  is  to  be  founded  on  an 
affidavit,  such  affidavit  must  be  sworn  and  produced  in  court 
before  the  rule  shall  be  drawn  up,  &c.  (u).  If  it  appear  to 
have  been  sworn  on  a  Sunday,  it  cannot  be  used  (ir). 

When  to  be         When  to  be  fiMJ] — ^As  to  filing  affidavits  on  motions,  lee 
"^  awU,  1412.    By  rule  of  all  the  courts  of  H.  T.,  1  Viet^  "all 

affidavits  read  before  a  judge  of  any  of  the  said  courts,  or  be- 
fore a  Master  of  the  same,  shall  be  filed  with  the  Masters  <A 
the  said  courts,  and  be  alphabetically  indexed:  such  affidarits 
to  be  delivered  to  the  said  Masters^  in  order  to  be  filed,  fbor 
times  in  the  year;  that  is  to  say,  the  last  day  of  each  term." 
In  all  other  cases,  if  the  affidavit  be  sworn  in  town,  they  mmt 
be  fded  with  the  Masters,  as  soon  as  used,  whether  the  motioB 
be  granted  or  not,  in  order  that  they  may  be  given  in  evidence, 
if  necessary,  on  an  indictment  for  perjury  (jr)  ;  but  if  sworn 
before  a  commissioner,  in  strictness  they  snould  be  first  filed 
with  the  Masters,  and  then  copies  taken  of  them,  for  the  piff- 
pose  of  being  used  in  court  (x;),  which,  however,  is  not  at- 
tended to  in  practice.  Affidavits  used  before  the  Master  o& 
taxation  of  costs  cannot  be  read  on  shewing  cauae  against  a 
rule  for  reviewing  the  taxation,  unless  thepr  are  referrcd  to  in 
the  rule;  a  notice  that  they  will  be  used  is  not  suffidoit  (aV 
If  the  opi>oeite  attorney,  on  demand  (6)  made,  refuse  to  file 
the  affidavits,  or  give  a  copy  of  them,  the  Court  will  interftre 
and  compel  him  (c).  Affidavits,  when  once  filed,  may  be  made 
use  of  by  the  opposite  party,  though  the  party  who  filed  them 
may  decline  to  use  them  (a). 
Where mii-  Affidavits  in  support  oi  an  application  to  a  judge  at  diam- 
to^jud^B?  ^®"  ^"^  ^^  ^^  ^®  judge's  clerk,  who  returns  Uiem  to  the 
chimberi.  rule  office  on  the  last  day  of  term.  Where  such  affidavits  an 
required  to  be  produced  before  the  ordinary  time  for  retumiof 
them,  the  proper  course  is  to  give  notice  to  the  judge's  derk 
to  that  efiect  («). 
g^*^^*"*  Also,  as  we  have  seen,  <mUj  1421,  in  all  casee  where  a  q»* 
nue.  clal  time  is  limited  in  any  rule,  before  which  time  an  affidsfH 

is  required  to  be  filed,  no  affidavit  filed  after  that  time  diaU  1m 
made  use  of  in  court,  or  before  the  Master,  unless  it  shall  ^ 
pear  to  the  satisfiiction  of  the  Court  that  the  filing  of  such  am- 


(r)  See  Kmdk  v.  BtOmot  1  M.  &  Set.       (y)  Rmt  t.  0«m%,  7  T.  R.  Sll: 

m :  aMmOg  T.  NamS,  8  BMt,  a64:  Dal-  t.  MBit,  14Ui  Nov.  1831,  K.  B.,  MS.;  I 

fMT  V.  Barnard,  7  T.  K.  881:  &v  ji.  Wvn-  DowL  510,  S^Ct  Bm  p.  IMem,  9  Demi 

l9, 8  H.  BL  875:  PIdtimh  t.  Madfado,  A  Wi  Em  p.  JBfebKM,  Id.  flStt. 

B.&C.886(  7  D.  fr  R.  478.  S. C  (»)-89 C.  8, e  8:  R.M.,9G.S. 

(«)  K*  p.  rroralQf,  8  H.  BL  875.  {a)  Clj^T.  RMitr,  8  Demi.  8L 

{t)  See  In  fv  Barber,  4  DowL  640,  per  (b)  Plimortr,  Head, 8  DowLSL 

TMbf,  CJ.;aiid4«MBr«Mtotheinaigin-  («)  Ar  p.  DioM,  8  DowL  9& 

•iBote?  (iQ  Priee  t.  tk^rnoH,  7  OowL 47. 

(«)  R.H.,a8G.3,  r.lt  aNe9,141S.  (e)  NMltom  ▼.  BHMmp,  1  DowL,  N.  ft, 

^  is)  the  Wimammm  r.  Aee,  8  DowL  &  TOO. 
L.  9381  1ft  Law  J.,  N.  S.,  88,  Q.  B.,  &  G 
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dftTit  within  the  time  limited  was  preTented  hj  inentable   cma^.iii. 
accident. 

By  rale  of  all  the  courts  of  H.  T.y  1  Vki*^  it  is  ordered,  Affldsvitt 
«*  that,  on  and  after  the  fourth  day  of  the  present  HilaryTerm,  SS^^iSS 
all  affidaWts  sworn  before  a  commissioner  in  the  country,  or  a  be  om/ idS- 
judge  of  assize  on  the  circuit,  be  read  in  the  sereral  Courts  of  S^£^ 
Queen's  Bench,  Common  Pleas,  and  Exchequer,  or  before  any 
judge  of  the  same,  or  any  of  the  Masters  thereof,  in  like  man- 
ner as  other  affidavits,  and  without  obliging  the  parties  filing 
them  to  obtain  copies  of  the  same/' 

Where  a  defendant  makes  an  affidavit  at  a  judge's  chambers  £^ ^**" 
identifying  a  document  which  is  exhibited  to  him  only,  and 
not  filed,  he  will  be  compelled  to  allow  the  plaintifi^  to  take  a 
oopy  of  that  document,  although  it  is  sworn  to  furnish  a  de- 
ftnce  to  the  action  (/).  Where  a  plan  has  been  filed  in  sup- 
i>ort  of  a  motion,  at  the  instance  of  a  particular  partv,  which 
nas  been  disposed  of,  the  Court  will  not  idlow  that  plan  to  be 
taken  off  the  file  at  the  instance  of  the  same  party,  in  order  to 
enable  him  to  make  his  defence  to  another  proceedinff  (^). 

The  Court  will,  under  particular  circumstances,  eiuier  grant  Tdrinc  affl. 
8  rule  for  taking  ofi^  the  file  an  affidavit  into  wnich  matten  <^^^<^fli^ 
have  been  introduced,  disclosed  in  professional  confidence, 
or  for  preventing  such  portions  of  the  lAdavit  from  being 
read  (A).  Before  the  0  ^fr  7  ViU.  e.  86,  the  Court  would,  in 
aome  cases,  order  an  affidavit  made  by  a  person  who  had  been 
oonvicted  of  an  infiunous  crime  to  be  taken  off  the  file:  but, 
perhaps,  they  would  not  now  do  so  (•)• 

Hew  hfM  m  /bfoe.l — Age  is,  in  ^neral,  no  obiection  to  an  Ho|^iooff  i& 
affidavit  (ir),  unless  the  case  is  one  m  which  the  Iiqpse  of  time  ^'^^^ 
affects  the  matters  contained  in  it;  as  in  the  case  of  an  affi- 
davit of  debt,  which  is  only  sood  for  a  year,  it  being  presumed 
after  that  period  that  the  debt  is  paid  (/). 

Defoeiiy  when  dded^  ammd^  S^eJ] — Defects  in  affidavits  ^^cti,wbiB 
are  very  rarely  aided;  but  time  is  sometimes  granted  to  cure  ^S^^^iT^ 
a  defect.  As  to  when  defects  in  affidavits  to  hold  to  bail  are 
waived,  see  ante^  Vol,  1,  702.  Appearing  and  using  affidavits 
in  opposition  to  a  rule  do  not  waive  an  objection  to  the  title  of 
the  affidavit  on  which  the  rule  was  moved  (m).  Two  months' 
delay  in  making  an  objection  is  no  waiver  of  it  (n).  If  an 
affi<uivit  be  sworn  before  a  party  having  no  authoritv  to  receive 
it,  it  will  be  a  nullity.  If  there  is  a  effect  in  intiUing  affida- 
Tits  produced  in  shewing  cause  against  a  rule,  the  Court  will 
sometimes  allow  the  rule  to  be  enlarged,  in  order  that  the  title 
may  be  amended  (o).  In  a  recent  case,  where  a  rule  was  ob- 
tained upon  an  affidavit  erroneously  intitled,  the  Court  would 
not  discnarge  it,  but  permitted  the  affidavit  to  be  amended 

(/)  TM«tt  T.  ilm&far,  7  Doirt  764.  (})  ^ftHv,  Vol.  1»  065.      t 

U)  PHee  V. Saaitr*  8  I)crwl.053.  (m)  OatUtrr,  Km,  3Mo&  A Seott,816; 

(A)  BHry  T.CbfM*,  1  DowL,  N.S.,848,  t  Dowl.  791,  S.  C   See  Lny  ▼•  D*>^ 

p«r  Cblmridgt,  J.  •omte,  3  DowL  447. 

(il  See  A«  Smmt,  8  Q.  &  871.  {n)  Sharp  v.  JakmHam,   4   DowL  SN. 

(ilr)  Wjftm»f,W9fm«t  SSoott, N.R.,615:  Sc«  A.  ▼.  moahmm^i  DovL  ft  L.  ISB. 

Hm  Oarttt  ▼.  mhoM,  8  Ad.  a  E.  645 ;  3  io)  Amimram  ▼.  kff,  3  Dowl.  73:  Dmit 

Ner.  a  P.  701.    But  Mt  Bmrt  v.  Owm,  1  ▼.  Skmrlock,  7  DowL  509. 
Dowl.661. 
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Part  ti.    and  re-BWom  Cp),  Bat^  in  a  more  recent  cue,  wbe»  n  oI^m- 

" tion  that  affiaavits  were  improperly  intitled  in  a  caoii  urn 

raised  on  shewing  cause  against  a  mie  granted  upon  tbem,  tk( 
Conrt  refnaed  to  allow  the  affidarits  to  be  re-swinm,  b«t  £s- 
chaiged  the  rule  {q).  See  amU^  1465^  as  to  giving  time  toooc 
Mau^Qieof  a  detect  in  the  juratn  Where  a  motion  for  a  role  atfi  is  aide 
*^^^  upon  certain  fdfidavits,  the  party  will  not  be  allowed  tfio^ 
wardsy  when  cause  is  shewn,  to  make  use  of  any  other  sffida* 
Yits  made  subsequently,  at  least  without  the  lesTe  of  tk 
Court,  unless  such  additional  affidavits  be  merely  confinaatoij 
of  what  was  already  sworn  when  the  rule  nm  was  made  (r); 
nor  will  he  be  allowed  to  make  use  of  any  other  affidtrm, 
made  previoualy  in  the  aame  cause,  and  already  on  thefikiai 
the  CourL  unless  they  be  exprcwly  specified  in  the  nk 
nisi  (s).  Where  a  party  obtained  a  rule  nisi  upon  ailidtfili 
which  were  badly  intitled,  and,  discovering  his  mistake,  ke  ap- 
plied to  the  Court  for  leave  to  take  the  affidavits  off  tiM  », 
and  amend  and  re-swear  them,  the  Court  refused  to  alfevack 
a  course  to  be  taken,  on  the  ground  that  the  affidavits  imM 

Zear  to  have  been  sworn  after  the  rule  was  drawn  n,iBd 
refused  a  fresh  rule  to  be  drawn  up  on  amended  aiantt, 
but  suggested  a  new  motion  upon  affiaavits  disclosing  tkck- 
cumstaiice  of  the  error,  giving  no  opinion,  however,  spaa  tbe 
validity  or  effect  of  audi  new  motion  (t).  See  further  ai  to  tk 
amendmg  of  an  affidavit,  anU,  1456.     It  seems,  that  wkena 
cotu  for        rule  is  discharged  on  a  techniciJ  objection  taken  to  an  affidsfii, 
jeSon?***"  ^^^J^^'i*  going  into  the  merita,  no  costa  are,  in  general,  iflow- 
Makingftedi  ^d(u),  unless  the  defect  be  in  the  jurat  (v).    ^  to  the  Coot 
•PpUotdon.    not  allowing  a  fresh  application  to  be  made  where  fint  £s> 
charged,  upon  the  ground  that  it  was  made  xxpoa  vosaSaai 
materials,  see  ante^  1426, 

An  affidavit  cannot  be  made  use  of  if  altered  after  it  i» 
sworn  (x). 


Dbduorehig 
rule  witnout 


(p)  Cooperr.  IWM,  7  Scott,  SIS:  R.T. 
W9nckkMr8Jmttkm,5Dow\.SBi:  Darim 
v.$kerioek,7Doyrl50i.  But  ueePhmpt 
V.  HttUMnmmt  3  DowL  Sa 

<9)  Rm  p,  Snuw,  2  Dowl.,  N.  S.,  410. 
See  Wood  v.  atenheng,  3  Moore»  836,  per 
Cur.  From  which  it  would  teem,  that  If 
the  affidavit  be  ie-«wora.  It  )caa  aaly  take 
effect  from  (he  date  of  the  new  JuxaU 

(r)  See  ant«,  1412:  SoUowa^  t.  Whor^ 
Ufood,  2  Salk.  4S1. 

(«)  Pti  Ba^Us»  J*t  MS.,  £.  1824.    And 


■ee  OmAt  ▼.  BomAtr,  1  Scott.  SB:  3 
Dowl  107.  &C  «   ^ 

{ti  Dm  r.  7V«aett.  I  Do«L&  L.lit  b 
p.  Emu,  2  OowL.  N.  S.,  410; 
1426. 

(m)  IVfl«^v.L««0,4Do«LC1.J 
HarriM  v.  Mat0>ete4, 4  Dovl.  6M:  I^  ^ 
IJe9*>  t  Dowt,  N.  Sn  W;  «•••.  Jf*- 
But  we  HMtMttcft  ▼.  Sksi^  i  DBviS 

(r)  Ante,  I4&5. 

(«)  Wri^v,atkmm,$lkm\.9. 
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ARBITRATION. 


Sact.I.  The  Beferencey  1461  to  \4e&. 

2.  Proceedings  upon  Reference^  the  Awards  ^c,  1469  to 

1485. 

3.  Setting  <uide  the  Award^  1485  to  1507* 

4.  Enforcing PerforwMnce  ofAward^  1607  to  1515. 


Sect.  1. 
The  Reference, 


Where  a  Catue  in  Court,  1461. 
WTiere  no  Cause  in  Court,  1463. 
Aiteration  of  Submiaeion,  1466. 


Revocation  qf  Submiseion,   Sfc,, 

1466. 
^ff'ect  qf  Agreement  to  r^er  on 

Right  to  erne,  1469. 


Where  there  is  a  Cause  in  Court.'] — ^Whire  the  matter  in-  s«ct.  i. 
tended  to  be  submitted  to  arbitration  is  also  the  subject  of  wten  there 
an  action  pending  in  one  of  the  superior  courts  at  Westmin-  JLJ^"**  ^ 
•ter,  and  tne  defendant  has  been  holden  to  bail,  it  is  usual  to 
wait  until  the  cause  is  called  on  at  Nisi  Prius^  and  then  take 
a  yerdict  for  the  damages  stated  in  the  declaration,  subject  to 
the  award  of  the  person  to  whom  the  cause  is  to  be  referred: 
otherwise,  the  reference  to  arbitration  would  be  a  discharge  of 
the  bail  (a).  But  if  the  defendant  was  not  holden  to  bail,  then 
the  cause  may  be  referred,  at  any  time  before  trial,  by  judge's 
order  or  rule  of  court ;  or,  when  the  cause  is  callea  on,  by 
order  of  Nisi  Prius.  with  or  without  a  verdict  being  taken,  as 
the  parties  shall  judge  proper.  As  to  the  sheriff,  upon  a  trial 
before  him,  under  the  Writ  of  Trial  Act,  not  being  able  to  refer 
the  cause  so  as  to  give  power  to  alter  the  rerdict  and  judgment, 
see  ante,  411. 

Where  an  attorney  ufreed  to  refer  a  cause  at  Nisi  Prius,  Attorney  h« 
without  the  consent  or  knowledge  of  his  client,  the  Court  re-  pj^^  ^ 
fdsed  to  set  aside  the  rule  of  reference  on  that  account,  even 


(0)  YoL  1,  706{  8  SavQd.  73  b. 
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Rubor  order 
orrvferaDoOy 
how  obtained. 


Ancndmcnt 
of  Older  of 


SubftHutloii 
ofarbitimtor 
whenflnt 
«iuibl«  to 

piOCMd. 


Arbitration, 

although  the  application  for  that  purpoae  was  made  vieTioadj 
to  any  proceedings  heing  had  before  tne  arbitrator  (6).  Bat  it 
would  seem  that  a  client  would  not  be  bound  by  his  attor- 
ney's unauthorised  agreement  to  refer  a  cause  in  an  unusual 
manner  (e). 

If  the  cause  be  referred  at  Niii  Prius^  the  leading  counsel 
for  both  parties  fix  upon  the  arbitrator,  indorse  tli^ir  brieft 
accordingly,  and  hand  them  to  the  clerk  of  Nin  Priuiy  or  as- 
sociate, in  order  that  he  may  draw  up  the  order  of  Niti  Prim 
from  them  {d).  But  if  the  cause  is  to  be  referred  before  trial, 
then  let  eacn  party  get  a  motion-paper  to  that  tffttiy  signed  k 
counsel;  take  tkem  to  one  of  the  Masters^  and  draw  up  tike  ruU  («). 
Or^  by  the  attomies  on  both  sidee  Honing  a  eoneent^  thig  meg 
thereupon  obtain  a  judges  order  to  the  same  f^ect  (/).  After 
obtaining  the  rule  or  ornery  you  proceed  as  is  dsreeteain  the  nut 
Section,  The  rule  should  order  that  all  proceedings  in  the 
action  be  stayed,  otherwise  it  will  not  operate  as  a  stay  of  pro- 
ceedings (g).  If  the  order  contain  a  clause  restraining  the 
parties  from  bringing  a  writ  of  error,  they  are  precluded  from 
moving  in  arrest  of  judgment  (A). 

Where  all  matters  in  difference  in  the  cause  were  agreed  to 
be  referred,  and  the  associate  by  mistake  drew  up  the  order  of 
reference  generally,  as  to  all  matters  in  difference  between  the 
parties,  the  Court  refused  to  amend  it,  and  said  that  the  order 
of  reference  must  be  considered  as  a  mere  nullity,  and  the  na^ 
ties  must  go  down  again  to  trial  (t).  And  an  order  of  mn 
Prius  was  refused  to  be  amended,  according  to  the  terms  of 
a  paper  signed  by  counsel  at  the  trial,  the  intention  of  the  pa^ 
ties  appealing,  from  their  subsequent  acts,  to  be  in  £aYoar  of 
the  terms  of  the  order  {k). 

Where  a  cause  was  referred  at  Nisi  Prius^  and  a  verdict 
taken  subject  to  the  award  of  a  barrister  as  to  the  damsges; 
the  barrister  afterwards  declined  proceeding  in  the  reference, 
on  the  ground  that  his  opinion  had  been  previously  taken  bj 
one  of  the  parties  relative  to  the  matter  m  dispute ;  and  the 
defendant  thereupon  refused  to  join  in  naming  another  arbitis- 
tor,  insisting  upon  the  matter  being  submitted  to  a  jurv:  the 
Court,  upon  application,  ordered,  that,  unless  the  derendsst 
would  consent  to  refer  the  danuiges  to  another  arbitrator, 
judgment  should  be  entered  up,  and  execution  issued  for  the 
damages  given  by  the  verdict  {l).  But  where  the  arbitrator 
died,  and  another  was  substituted  by  consent,  but  afterwaidi 
objected  to,  the  Court  held  that  the  death  of  the  arbitrator 
without  midring  his  award  had  the  effect  of  opening  the  canai^ 
and  that  it  might  be  re-tried  («»).  See  further  as  to  thk^ 
post,  1485. 


(6)FIAiMrT.  I)0toMr,STniBt488L  Sm 
BtdOMv.Dtwm, 9 B,kC,»&.  SmVoL 
1.67. 

(e)  SeelPOion  t.  Caningioti,  t  D.  &  R. 
S07l  1  B.  ft  a  ISO.  8.  c. 

id)  See  form  oC  order.  Chit.  Forme, 
S4& 

(«)  See  fonn  of  rule,  Chit.  Fonne,  647. 

(/)  See  form  of  order,  Cliit.  Forme, 
S4a 

(f)  R.  T.,  1  AuM,  t  Ld.  lUym.  78S. 
(1)  Chimmmf.  Bnm^  t  DowL  &  L.  70S. 


d)  JUmtrm  ▼.  King,  5  Moore,  167* 

(ft)  PMTMM  T.  CMer,  S  Chit.  0.  I» 
BoMiMM  ▼.  J«6e,  10  Jur.  S9a 

(0  PToeSv  ▼.  Ctar*.  t  D.  *  R. !«:  1 
a&C.6S,S.a    SeeJCIrftiwir. 
8T«UBt.733t  3  Moore.  •«•  S.C.' 
Y.  HofiftfaM.  1  DowL  a  L.  8BL 

(M)  Hmrtr  ▼.  Jbmkmm,  4  MooRi^ 
As  to  the  neoe^^trof  felting  rid  oJjm 
former  iwdict  bdore  r^tryiBC*  mk  BiS 
T.  nmm,  4  M.  ft  W.  Ms  6  Do«l.  0^ 
a.  Ot  pom,  147B. 


Where  no  Ccmee  in  (Janri.  1463 

It  may  be  neceeeary  to  mention  in  this  place,  that  the  arbi-     sscr.  t. 
trator  cannot  (as  far  as  relates  to  the  action  referred)  award  Xiid^j^to" 
the  payment  of  a  greater  sum  than  is  laid  as  damages  in  the  cmue  cannot 
declaration,  or  than  the  amount  of  the  verdict  if  a  rerdict  SSJjilSd  in 
has  been  taken.    If  the  arbitrator  should  so  award,  judgment  teSKntioii. 
may,  and  should  be,  entered  up  for  the  amount  of  the  damages 
or  verdict ;  but  if  by  mistake  judgment  b  entered  up  for  the 
sum  awarded,  the  Court  will  allow  an  amendment  (n).     The 
Court  will  not,  after  a  verdict  taken  for  the  damages  laid  in 
the  declaration,  allow  the  declaration  to  be  amended,  so  as  to 
enlarge  these  damu;es,  even  upon  affidavit  that  a  greater  debt 
can  be  proved  before  the  arbitrator  (o).  The  arbitrator  also 
should  not  award  the  defendant  to  pay  a  larger  sum  than 
claimed  in  the  plaintififs  particulars  or  demand  (/>).   But  thev 
are  not  necessarily  before  the  arbitrator,  even  where  the  cause  is 
referred  at  Nisi  Prius :  therefore,  if  it  is  intended  to  limit  the 
plain ti£P's  demand  to  the  amount  claimed  by  the  particulars, 
thev  should  be  brought  before  the  arbitrator  (^).    If  a  cause, 
ana  all  maUere  in  diffiarenee^  be  referred,  the  arbitrator  may 
award  the  defendant  to  pa^  to  the  plaintiflT  a  larger  sum  than 
that  for  which  the  verdict  is  taken,  &c.,  in  respect  of  such  mat- 
ters in  difference,  for  which  the  plaintiff  would  have  a  remedy 
under  the  award  but  not  under  the  verdict  (r). 

Where  there  i$  no  Cause  in  Court,! — Matters  in  difference  be-  wimm  do 
tween  parties,  which  are  not  the  subject  of  any  action  pending  JJSt.*" 
at  the  time,  may  be  referred  to  arbitration  in  any  of  the  three 
foUowing  ways : — Ist,  By  mutual  bonds  or  other  deed  or  writ-  BydMdor 
ten  agreement  of  submission,  merely ;  2ndly,  By  such  bonds,  •*««"»«<• 
deed,  or  agreement,  containing  also  the  parties'  assent  that 
such  submission  shall  be  made  a  rule  of  court  {s) ;  and,  Srdly, 
By  parol  agreement;  in  which  case,  however,  tne  submission 
cannot  be  made  a  rule  of  court,  even  although  the  parties  con- 
sent to  it  (f ).    The  submission,  if  by  deed,  should  be  executed 
hy  the  parties  themselves,  and  not  by  their  attomies,  unless  by 
virtue  of  a  power  of  attomev.  It  is  sometimes  prudent  to  take  Bywamnt  of 
a  warrant  oi  attorney  as  a  collateral  security  to  compel  perform-  •^toraey. 
ance  of  an  award ;  as,  for  instance,  in  the  submission  of  a  title 
to  land;  for  if  a  pajrty  in  possession  be  awarded  to  deliver  posses- 
sion of  land  to  tne  other,  the  only  mode  by  which  the  party  can 
obtain  possession  is  by  ejectment;  whereas,  a  warrant  of  attor- 
ney to  confess  judgment  in  ejectment,  with  a  defeasance  that 
no  execution  should  be  taken  out,  unless  the  arbitrator  should, 
by  hb  award,  direct  the  defendant  to  yield  possession,  and  he 
snould  neglect  to  do  so  on  or  before  the  day  appointed  by  the 
award,  would  obviate  the  necessity  of  an  ejectment  in  such 
a  case,  and  would  not  put  the  opposite  party  m  any  worse  con- 
dition (fi). 

£ven  one  of  two  or  more  partners  cannot  bind  the  others  By  pcnon 

n)  Peane  ▼.  Oamerom,  1  M.  ft  Set  075:  (r)  Poarae  v.  OniMron,  ntpra, 

Prtmtiee  v.  Reed,  1  Taunt.  161 :  Boimer  v.  («)  9  ft  10  W.  3.  c.  15.  s.  1.    See  form 

C9taHten»  5  East,  139.  of  bond,  Chit.  Ponnt,  649. 

(•)  Pmrm  t.  CbiiMron,  1  M.  ft  Sd.  875:  (f)  AiueU  v.  Kmww,  7  T.  R.  1:  Ood^f^ 

PrmitUe  v.  Reed,  1  Taunt.  151.  v.  fVade,  6  Moore,  488. 

ip)  Kenriek  v.  PhMpe,  7  M.  ft  W.  415;  (ui  By tbewood's  ConTeyaodng,  Vol.  9. 

9Do«l.3UB.  p.  039. 

(«)  Kemkk t.  PhS&pe, eupm, 

VOL.  U.  F  F 


1464  Arbitration. — The  Reference, 

Part  yii.  |jy  ^  submisBion  to  arbitration  of  matters  arising  out  of  the 
without  Ml-  business  of  the  firm  (;i;),  without  a  power  of  attorney  auiho- 
thoriiy,&c  rifling  iiiiu  to  do  so.  And  where  a  person  signed  a  submissioa 
as  attorney  for  another  without  a  power  autnorising  him  to  do 
so,  and  the  arbitrator  awarded  that  the  attorney  should  pay  a 
sum  of  money,  the  Court  held  that  the  attorney  should  perform 
the  award,  and  that  his  principal  was  not  bound  by  the  sub- 
mission (y).  Also,  where  two  persons  bound  themselves  jotitfAr 
and  seversdly  to  perform  an  award,  and  the  arbitrator  award- 
ed a  sum  to  be  paid  by  each,  the  Court  held  that  both  were 
jointly  liable  for  each  of  the  sums  so  awarded  (s).  On  mo- 
tion hy  an  executor  and  trustee,  under  a  will,  to  set  aside  an 
award  under  a  submission  entered  into  by  himself  and  oth^ 
trustees  and  other  legatees,  for  the  purpose  of  ascertaining  the 
assets,  and  settling  tlie  accounts  under  the  will:  it  was  held, 
that  it  was  no  objection  that  certain  married  women  who  took 
interests  under  the  will,  which  were  affected  by  the  award, 
were  parties  to  the  submission;  nor  that  there  were  certain 
infant  legatees  who  were  not  bound  thereby,  who  were  also  in- 
terested; nor  that  the  matters  submitted  affected  the  trust  es- 
tate of  mai'ried  women  and  infants  (a). 
Several  Where  several  underwriters  on  a  policy  agreed  to  refer  \ia 

rw^iredr*""  demand  of  the  assured,  it  was  holden,  that,  as  they  had  a  com- 
munity of  interest  in  the  subject  of  the  insurance,  and  were  all 
underwi'iters  on  the  same  policy,  one  stamp  for  the  submission 
and  one  stamp  for  the  award  were  sufficient  (b).    So,  if  then 
are  two  memorandums   relative  to  a  reference,  constitutinj^ 
only  one  agreement,  one  stamp  is  sufficient  (c), 
\vhatsubmu.      The  submission,  in  order  that  it  may  be  made  a  rule  of 
ma"e*a*ruie    ^^^urt,  pursuant  to  a  clause  of  consent  for  that  purpose,  (/w*, 
of  court.         1466),  under  stat.  9  t\  10  }V.  3,  c,  15,  s.  2  (J),  must  be  in  writ- 
ing, for  a  parol  submission  cannot  be  made  a  rule  of  court,  even 
by  consent  {e) ;  also,  it  must  be  of  some  controversy  or  suit  ''for 

Ijt)  Stmd  V.  Satt,  10  Moore.  389;  3  Binff.  ment  being  ao  made  and  imerted  in  Uuir 

lOl,  $.  C:  Adamt  v.  Bankari,  1  C,  M.,  «  submission  or  promise,  or  coodltioD  of 

R.  681;  I  Oaie.  48,  &  C    See  Bamett  v.  their  respective  ooods, shall  or  may,  upon 

Mitutt,  4  Moore.  340.  producing  an  affidavit  thereof  made  by  the 

(y  I  Bncon  v.  Dubarry,  1  Ld.  Raym.  »46;  witness  thereunto,  or  any  one  of  th«B,  m 

1  Salk.  70,  S.C.  the  court  of  which  the  same  is  acreed  tt 

(:)  Mamell  v.  Burridse,  7  T.  R.  352.  be  made  a  rule,  and  reading  and  filing  tbe 

S^  Barnes,  55.  said  affidavit  in  conrt,  be  entered  m  rt- 

(a)  Re  Warner  and  othere,  2  Oowl.  Ac  L.  cord  in  sudi  court,  ansl  a  rule  dull  thstt* 

148.    As  to  an  assignee  of  an  insolvent  upon  be  mode  by  the  saki  court,  that  tte 

debtor  deferring  an  action  brought  to  re-  parties  shall  suomit  to,  and  finally  to 

cover  a  debt  due  to  the  insolvent,  i^ee  Sut-  concluded  by*  the  arbitratioo  or  umpira^ 

cUffev.  Brooke,  15  Law  J.,  N.  S.,  18,  Exch.  which  shall  be  made  concerning  them  aj 

(6)  (Joodton  V.  ForbeMy  1  Marsh.  525;  (>  the  arbitrators  or  umpire,  pursuant  to 


Taunt  171,  S.  a  such  submission:  and  in  one  of  disoto- 

(c)  Taylor  v.  parry,  1  Scott,  N.  R.,  576;  dience  to  such  arbitration  ur  umpiiagc^ 

1  M.  &  G.  604,  S.  C  the  party  neglecting  or  refusing  to  psr. 

n  d^  10  W.  3,        yd)  That  section  enacts,  that  "it  shall  form  and  execute  the  aame,  or  any  f«n 

c.  Iw,  s.  2.         and  may  be  lawful  for  all  merchants  and  thereof,  shall  be  sul^t  to  all  the  pofcl* 

traders,  and  others,  desiring  to  end  any  ties  of  contemning  a  rule  of  court  vha 

controversy,  suit,  or  quarrel,  controver-  he  is  a  suitor  or  defendant  in  sodi  coatt, 

sies,  suits,  or  quarrels,  for  which  there  Is  and  the  court  on  motion  shall  issue  |«o- 

no  other  remedy  but  by  personal  action  or  cess  accord  ingly ;  which  process  shall  aot 

suit  in  equity,  by  arbitration,  to  agree  be  stopped  or  delayed  hn  its  execution,  bf 

that  their  submission  of  their  suit  to  the  any  order,  rule,  command,  or  ptooeaw 

award  or  umpirage  oi  any  person  or  per-  any  other  court,  either  of  law  or  eqa^> 

sons  should  be  made  a  rule  of  auy  of  his  onieas  it  shal  I  be  made  appear  oa  am  to 

Majesty's   courts  of  record  which    the  such  court,  that  the  arbitxaton  or  aB- 

parties  shall  choose,  and  to  insert  such  pire  misbehaved   themselves,   and  that 

their  agreement  in  their  submission,  at  sudi  award,  artUtfvtion,  or  uaopicage  w« 

the  condition  of  the  bond  or  promise,  procured  by  conrupUoa  or  other  undoe 

whereby  they  oblige  themselves  respect-  means." 

ively  to  submit  to  the  award  or  umpirage       (•)  AnaeU  v.  JEMna,  7  T.  R.  1 :  Ot^fiW *• 

of  any  person  or  perKUui  which  agree-  Wade,  6  Moore,  48& 


Where  no  Came  in  Court.  1465 

which  there  is  no  other  remedy  hut  hy  personal  action  or  suit     sbct.  u 
in  ecjuity.'*    Therefore,  the  Court  have  refused  to  make  a  suh- 
mission  a  rule  of  court,  where  part  of  the  matter  agreed  to  he 
referred  (namely,  an  assault)  had  heen  made  the  suhject  of  an 
indictment  (^). 

The  submission  should  distinctly  specify  the  matter  of  con-  Form  of  mb- 
troversy  submitted  ;  or,  if  stated  generally,  it  should  be  "  of  "^j^Jj,^*^ 
all  matters  in  difference  between  the  parties"  {g).  Where  an  dudet. 
action  is  pendin;^,  it  may  be  **  of  all  matters  in  dbpute  in  the 
cause  between  the  parties,"  or  '^  of  all  matters  in  dispute  be- 
tween the  parties  in  the  cause  "  (A) ;  the  former  confining  the 
submission  to  the  matter  of  the  suit  then  pending  («' J,  the 
latter  extending  it  to  all  matters  in  difference ;  and  the  costs 
being  made  to  abide  the  event  makes  no  difference  (ir).  It  is 
now  more  usual,  in  case  of  a  general  reference,  to  use  the  phrase 
"  of  all  matters  in  difference  between  the  parties :"  and  *'  of  all 
matters  in  difference  in  the  cause,"  where  the  action  alone  is 
referred.  It  has  been  holden,  that  a  reference  *'  of  all  matters 
in  difference  between  the  parties"  does  not  preclude  one  of  the 
parties  from  afterwards  suing  for  a  cause  of  action  subsisting 
at  the  time  of  the  reference,  if  such  matter  were  not  a  matter 
in  difference  between  the  parties,  nor  laid  before  the  arbitra* 
tor  (/).  But,  in  a  case  where  the  reference  was  "  of  all  actions 
and  causes  of  actions  between  the  parties,"  and,  after  the  award 
made,  the  party  thereby  ordered  to  pay  a  sum  of  money  wished 
to  deduct  rrom  it  a  sum  due  to  him  by  the  opposite  party,  and 
which  had  not  been  under  the  consideration  of  the  arbitrators, 
the  Court  held  that  he  could  not  do  so  ;  for  the  rule  of  refer- 
ence was  large  enough  to  include  that  transaction,  and  it 
should  have  been  discussed  before  the  arbitrator  (m).  A  sub- 
mission to  arbitration  by  an  executor  or  administrator  is  not 
of  itself  an  admission  of  assets  (d)  ;  but  it  impliedly  includes 
in  it  a  submission  of  the  question  whether  the  executor  have 
assets ;  and  if  the  arbitrator  award  that  he  shall  pay  a  sum  of 
money,  this  is  virtually  an  award  that  he  has  assets  to  tliat 
amount,  and  he  must  pay  it  (o).  Where  a  verdict  is  taken  sub- 
ject to  an  award  or  certificate  in  the  cause  and  of  all  matters 
in  difference,  the  arbitrator  is  in  the  place  of  a  jury,  and,  there- 
fore, has  power  to  find  for  the  defendant  only  on  the  issues 
proved  by  him,  though  by  the  terms  of  the  submission,  if 
nothing  be  found  due  to  the  plantiff,  a  verdict  is  to  be  entered 
for  the  defendant  (/>).  It  has  been  holden  that  the  right  of 
real  property  cannot  pass  by  a  mere  award  {q) ;  but  it  is  clear 

(/)  WaUon  V.  M'CuUum,  8  T.  R.  52a  Thorpe  v.  Cooper,  5  Bing.  129»  2  Moo.  A 

See  R.  V.  Cotetbatch,  2  D.  &  R.  265:  K.  v.  P.  245,  S,  C:  Seddon  v.  Tutop,  6  T.  R. 

BardeU,  1  Nev.  Je  P.  74:  S  A.&  K.  019,  S,  GtlZ. 

C:  but  swe  fti*cr  V.  Toormend,  7  Taunt,        (m)   Smith  v.  Johruortt  15   East,    213: 

422:  1  Moore,  120,  287.  S.  G  Durm  v.  Murray,  9  U.  &  C.  700.    And  see 

Ig)    Hee  Charieton  v.  Spencer,  3  Q.  B.  Martin  y.  Thornton,  4  E«p.  180:  ShelHng 

693;  12  Law  J.,  N.  S.,  2.%  Q.  B.,  S,  C.  v.  Farmer,  1  Str.  64«. 
where  an  agreement  wa«  construed  to  ex-       («)  prarmm  r.  Henry,  6  T.  R.  6. 
tend  to  a  reference  of  all  matters  in  dis-       (O)  WorthingUm  v.  Barlow,  7  -T*  R<  453: 

pute  between  the  parties,  notwithstanding  Barry  v.  Ru»h,  1  id.  691. 
arecltal  as  to  a  particular  difttrence.  And       (p)  Wonlfa  v.  Cooper,  6  DowU  G17  ;  4 

see  BeMon  v.  Heathom,  1  Y.  &  C,  N.  C.  Bing.  N.  C.  440,  S.  C. :  WiiUams  v.  Moula- 

C,  3!2S:  Re  Warner  and  other;  2  Dowl.  &  dale,  7  M.  &  W.  134.  Where  it  is  necessary 

L.  148.  that  the  arbitrator  should  find  on  each  Is- 

{h)  Smith  T.  MuUer,  3  T.  R.  628.  sue  separately,  see  po«t»  1488. 14d4. 

(i)  Mahoim  v.  FuOarttm,  2  T.  R.  644.  iq)  1  Ro.  Abr.  242:  Mark*  ▼.  JfoTrM/l 

(k)  Id.  645;  2  Saund.  64,  (7).  Ld.  Raym.  115. 

(/)  RatM   T.  Varmer,  4  T.   R.    146: 

ff2 


1466  AfMr<aim.'-The  Eefermee, 

Part  ti.     that  a  conyeyance  or  release  of  land  may  be  awarded,  if  witlus 
the  terms  of  the  submission  (r). 
Clause  of  The  clause  of  consent  in  the  submission,  that  it  diall  be  made 

SSTrataifa-  ft  r^le  of  court,  may  be  to  this  effect:  that  the  parties  do  there- 
•ioa  a  rule  of  b  V  '*  consent  and  agree  that  this  their  submission  to  the  ar- 
^^^  bitration  or  umpirage  above  mentioned  shall  be  made  a  rmle 

of  her  Majesty's  Court  of  Queen's  Bench  at  Westminster,  jw- 
suant  to  tne  statute  in  such  case  made  and  provided."  Wiiere 
this  clause  mentioned  only  "the  Court,^  without  stating 
which  court,  the  Court  of  Common  Pleas  allowed  the  snbiBii- 
sion  to  be  made  a  rule  of  that  court  («)•    And  where  the  coo- 
sent  was,  that  the  "award,"  instead  of  the  ^ submisBioii,* 
should  be  made  a  rule  of  court,  the  Court  held  the  mistake  to 
be  immaterial  (t).       But  ft  seems,  that,  unleas  the  word 
**  award  "  has  been  used  by  mistake  for  ^*  submissAon,"  it  it 
otherwise  (ii).     Also,  where  the  clause  was  conditional,  tkas: 
*' And  if  tike  obligor  shall  consent  that  this  submis^on  be  mth 
a  rule  of  court,  uiat  then  "  &c.,  the  Court  held  it  to  be  mS- 
cient  (x^.    It  seems,  that  the  act  only  authorises  maki^f  tii» 
submission  a  rule  of  one  court,  and  not  of  more  than  one  (/). 
It  may  be  here  mentioned,  that  it  would  seem,  that  an  oib 
of  reference  of  a  cause  at  Nisi  Prius  may  be  made  a  mk  4. 
court,  although  it  does  not  contain  a  clause  to  that  effect  (2). 

Alteration  of  Alteration  qf  Submission,'} — After  a  submiadon  by  deed,  a 
•ubmiMion,  new  arbitrator  may  be  substituted  in  the  place  of  one  of  the 
original  arbitrators,  by  consent  of  both  parties,  without  deed; 
and  such  appointment  constitutes  a  new  submission,  not  vuider 
seal,  incorporating  all  the  remaining  provisions  of  the  former 
submission  (a).  The  remedy  by  action  on  the  deed  of  aab- 
mission  would,  however,  be  lost,  unless  the  substitotion  were 
also  by  deed  (6).  And  a  recognizance  to  perform  the  award  of 
B.  is  not  forfeited  by  non-performance  of  the  award  of  CL, 
who  by  consent  of  the  parties  is  substituted  for  B^  by  nde  of 
court  (c).  The  remedy  in  such  cases  is  by  attachment,  or  ac- 
tion on  the  award  (d).  The  same  principles  seem  to  be  a|^>K- 
cable  to  other  alterations.  As  to  the  amendment  of  a  sobmii- 
sion  by  rule  of  court,  see  Ofi^,  1462.  An  arbitrator  cannot  alter 
the  terms  of  the  submission  («). 


R^atkmof  Revocation  of  Submission^  S^e,'] — After  entering  into  the 
S^  ^'  mission,  and  consenting  that  it  should  be  made  a  rule  of  court. 
By  irave  of  either  party,  before  the  act  of  3  4*  ^  ^.  4,  c.  42,  mi^ht  revoke 
onSdlw  ^®  submission  by  deed,  at  anpr  time  before  the  making  of  tie 
^'  award,  and  before  the  submission  had  actually  been  made  a 
rule  of  court :  and  this,  though  the  cause  was  referred  by 


(r)  3  BL  Com.  16.    See  Rs  Warnar,  2  (fr)  Wlmpema^  r.  Bttm,  S  C  *  J.  99e  1 

DowL  A  L.  148.  Tyr.  4GS»  £.  C 

(s)  SoiB^m*  V.  Herbatp  3  B.  ft  P.  444.  (s)  Hmrrimm  ▼.  Smm,  1  DovL  ^  U 

it)  P»dk»  V.  WMmaeott,  3  Bast,  008:  87<B. 

Kep.Stontf,  S  Ney.  &  P.  eG7(  7  Ad.  ft  EL  (a)  A«  TWnno.  S  Ncv.  StU.sm, 

60S.  5. C:  overruling Harrfaonv.Onmt^,  {b)  Brown    ▼.  OuuiftM.  3  T.  I 

2  Str.  1178,  contra.  pott,  1474, 1W7. 

(M)  Re  Wooden^  v.  Jomm.  9  DowL  538,  (c)  H.  x.  Btnglmm,  3  T.  ft  J.  Ml. 

VtxColeridg9,  J.  (tf)  iSrwu  t.  Tkvmmm,  S  Ctet  ' 

(je)Che0»fy  V.  Bailif,  1  Ld.  Raym.  874:  Tumm^  2  Nev.  St  >..a». 

i  SaUu  n»S,a    Sn  ChiL  Forms,  649.  {ei  U  Rs  U^rUm,  ^e.  2  DowL  A  I. 

•«'•  287. 
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order  of  Nut  Priui(f) ;  and  if  the  arbitrator  had  afterwards  s«ct.  h.  _ 
proceeded  and  made  his  award,  notwithstanding  the  revoca- 
tion, the  pftrtpr  would  not  have  been  liable  to  an  attachment 
for  a  non-permrmance  of  it,  (particularly  if  the  arbitrator  had 
had  notice  of  the  revocation  before  the  award  was  made)  (a); 
and  the  Court,  upon  application,  would  have  set  it  aside  (A), 
and  could  not  have  vacated  the  revocation  (t).  Where,  in- 
deed, it  appeared  doubtful  whether  the  arbitrators  had  made 
their  awani  previous  or  subsequent  to  their  receiving  notice  of 
a  deed  of  revocation,  the  Ck)urt  of  Common  Pleas  would  not 
stay  the  proceedings,  but  left  the  party  to  plead  such  matter 
puis  darrein  continuance  (k).  The  bond  of  submission,  how- 
ever, became  forfeited  by  such  revocation,  and  the  obligee 
might  have  immediately  sued  upon  it  (/) ;  or  the  Court  might 
upon  the  rule,  or  upon  the  judge's  order  being  made  a  rule  of 
court  (m),  have  ordered  the  party  revoking  to  pay  the  other 
**  such  costs  as  the  Court  shall  think  reasonable  and  just,"  ac- 
cording to  the  terms  of  the  rule  or  order  (n).  Where  it  appeared 
that  tne  arbitrator's  authority  had  been  revoked  merely  on 
the  ground  that  the  party  could  not  procure  the  attendance  of 
a  material  witness  before  the  arbitrator,  the  Court  refused  to 
make  him  pay  costs  (o).  But  now,  by  the  3^4  W,  4,  c,  42,  3  ac  4  w.  4. 
*.  39,  it  is  enacted,  "  that  the  power  and  authority  of  any  ar-  c.  **»••». 
bitrator  or  umpire  appointed  by  or  in  pursuance  ot  any  rule  of 
court,  or  judge's  order,  or  order  of  Ntsi  PriuSj  in  any  action 
now  brought,  or  whicn  shall  be  hereafter  brought,  or  by  or 
in  pursuance  of  any  submission  to  reference  containing  an 
agreement  that  such  submission  shall  be  made  a  rule  of  any 
of  his  Majesty's  courts  of  record,  shall  not  be  revocable  by  any 
party  to  such  reference  without  the  leave  of  the  Court  by 
which  such  rule  or  order  shall  be  made,  or  which  shall  l>e 
mentioned  in  such  submission,  or  by  leave  of  a  judge;  and  the 
arbitrator  or  umpire  shall  and  may  and  is  hereby  required  to 
proceed  with  the  reference,  notwithstanding  any  such  revo- 
cation, and  to  make  such  award,  although  the  person  making 
such  revocation  shall  not  afterwards  attend  the  reference ;  and 
that  the  Court,  or  any  judge  thereof^  may  from  time  to  time 
enlarge  the  time(/>)  for  any  such  arbitrator  making  his 
award"  {q).  The  statute  applies  to  references  of  civil  pro- 
ceedings only  (r).  To  bring  a  case  within  it,  the  reference 
must  be  complete ;  therefore  the  act  does  not  apply  to  arbitra- 
tors appointed  in  pursuance  of  a  clause  in  a  deea,  that  all  dis- 
putes snail  be  referred  to  the  arbitration  of  two  persons,  who 
are  directed  to  choose  an  umpire  before  they  proceed,  but  which 
umpire  has  not  been  appointed  («).    To  induce  the  Court  or  a 

(/)  See  Jta»  V.  BwrMgit  1  Str.  »3.   305;  1  Chit  Rep.SOO.S.C 
And  tee  Locret  v.  Kermcaet  9  Moore.  38;       in)  See  Skee  v.  Omm,  10  B.  &  C.  483: 

8  Taunt  14S»  8.  C:  Qnen  v.  Pofe,  6  Blng.    Morgan  v.  WlOUum,  S  Dowl.  183 

443t  4  Moa  &  P.  1S8,  &  C.  (o)  AMwt  v.  GmrM,  8  B.  &  Aid.  395  ;  1 

U)  Milne  v.  GratrU,  7  £ast,  608:  King  Chit  Rep.  SOn,  8.  C, 

V.  Joteph,  5  Taunt  459.  (p)  See  pMt,  1473. 

M)  Chpham  T.  Hfgham,  7  Moore,  703;  (a)  See  forin  of  crder  permitting  rtvo- 

1  Bln^  87t  S.  C  caUon.  Chit  Forms,  653:  and  order,  Ac, 

(0  SkeeT.GojoM,  lOB.  4c  C.  483.  for  enlargfaig  the  term.  Id.  656. 

{k)  Lowear.  Kenmode,  9  Moore,  30;  8  (r)  Res  v.  BardeUt  1  Nev.  &  P.  74|  5 

Taunt  146.  S.  C,    And  see  XMoo*  t.  Joy,  DowL  938:  5  Ad.  *  Ell.  619.  5.  C. :  tTiMt* 

9  Bing.  519:  8  Moo.  «i  P.  448.  S.  C  $m  v.  M'CuUum,  8  T.  R.  asa 

(D  Wmlntrtm  v.  Starr,  4  B.  A  C.  103.  («)  Btighi  y.  DowntU,  4  DowL  756;  1  T. 

<sn)  See  JMom  ▼.  Oeorfv,  9  B.  ft  Aid.    ft  0. 576«  S.  C 
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Pawt  vit.  judge  to  allow  a  party  to  rescind  his  submission,  strong  grounds 
must  be  laid  before  them  (t).  Where,  by  an  order  of  Nisi 
Prius,  all  matters  in  difference  in  a  cause  were  submitted  to 
arbitration,  with  liberty  to  the  arbitrator  to  reserve  questions 
for  the  opinion  of  the  Court  on  certain  points  of  law  which 
had  been  raised  at  the  trial,  evidence  was  offered  before  the 
arbitrator  to  which  the  defendant  objected ;  the  arbitrator 
thought  the  objections  weighty,  but  refused  to  decide  upon 
them,  and  declared  his  intention  to  receive  the  evidence,  stating 
that  he  should  raise  on  his  award  such  objections  to  it  as  ap- 
peared to  him,  on  consideration,  to  be  important,  but  he  de- 
clined pledging  himself  to  raise  any  objection  in  particular; 
the  Court  refused  to  allow  the  defendant  to  revoke  his  sub- 
mission, though  he  stated  that  the  admission  of  the  evidence 
would  make  many  additional  meetings  necessary,  and  cause 
great  expense;  and  though  the  objections  to  the  evidence 
might  be  well  founded  (m).  The  Court  or  judge  will  not  revoke 
the  submission  without  hearing  both  parties  (x) ;  or,  after  the 
arbitrator  has  made  his  award  (y). 
Revocation  Besides  this  mode  of  revocation  already  mentioned,  the  an- 
banSuptcy,  t^o^ty  o^  ^^^  arbitrator  may  be  impliedly  revoked  by  the 
Ac  '    death  of  either  party  before  the  award  is  actually  made(c). 

Even  where  a  verdict  is  taken  subject  to  an  award,  the  death 
of  either  party  after  verdict  and  before  award  made,  is  a  revo- 
cation (a).  Where,  by  the  terms  of  the  reference,  the  arbitra- 
tors were  to  make  ana  publish  their  award  in  writing,  ready  to 
be  delivered  to  the  parties  in  difference  before  a  certain  day, 
it  was  held,  that  tne  execution  of  the  award  by  the  arbitra- 
tors was  a  sufficient  publication  for  the  purpose  of  making  it 
valid  in  the  lifetime  of  the  plaintiff,  who  died  after  the  execu- 
tion, but  before  any  notice  of  the  award  being  made  was  gives 
to  either  party  to  tlie  reference  (h).  But  the  death  of  a  party, 
as  above,  will  not  operate  as  a  revocation  if  the  sabmission 
contains  an  express  stipulation  to  the  contrary  (c)  ;  and  such 
a  stipulation  may  be  inserted  with  eflfect  in  an  order  of  refer- 
ence or  rule  of  court  (<?),  or  where  a  verdict  b  taken  sub- 
ject to  an  award  (e).  it  seems  very  questionable  whether  an 
award  made  after  the  death  of  one  of  several  parties  on  one 
side  of  a  reference  is  void  (/),    Where  diflPerencee  arose  be- 

(t)  Jamet  ▼.  Atttoood,  7  Scott,  841 :  il«  8  Dowl.  3BS,  8.  C,  bat  not  S.  P. 

Wuodcroft  V.  Jmm,  9  Dowl.  53B.  (c)  See  0kfrf«ff  v.  Dowe.  6  B.  &  C  fSB: 

(ti)  Scvtt  V.  VanmntUiu,  1  Q.  B.  102 ;   4  Clarke  v.  CrcffU,  4  Bini^.  143  :  li  Mooat, 

P.  &  D.  725,  5.  C.  349,  S.  C  Lavin  ▼.  HoUirook,  11  M.  k 

(f )  Clark  V.  Stockm,  2  Bing.  N.  C.  651 ;  W.  110 :  2  DowL,  N.  S.,  SOU  where  tkt 

S  Scott,  90 :  5  Dowl.  39 ;  2  Hodget,  1,  arbitrator  refUaed  to  imiORd  after  tiw 

5.  C.  death  of  one  of  the  part  iet,  and  the  Cont 

Iv)  PhilHpt  V.  Ingram^  3  Dowl.  669.  refused  to  compel  hmi  to  do  so. 

(2)  Cooper  V.  Jo*«Mon,  2  B.  4e  Aid.  3M.  (tf  I  Maedmigm  ▼.  Rdbmrtam,  1  Moo.  k 

And  Me  BrUtow  ▼.  Bintu,  9  D.  &  R.  164 :  P.  147;  8  Y.  &  J.  11,  &  C:    Prktr  f. 

Ijowea  V.  Ktrmode,  2  Moore,  3D;  8  Taunt.  HtrmAroto,  8  M.  &  W .  873. 

146.  &  C:  D9to99  ▼.  Cam,  10  Moore,  272;  («)  7\>iMtM<ia  ▼.  HmrUp,  7  Taunt  571l 

3  Bing.  20,  S.  C:  Edmunds  t.  aw,2  ChiL  I  Moore,  9(7,  &  C    And  aae  BMUI  r. 


Rap.  432.  Dmvrn,  6  B.  &  C.  355:  OmHte  v.  d^,  U 

{a)  See  Jbtttmbtt  t.  Hartop*  7  Taunt  Moore,  349;  4  Bing;  143.  S.  C:  Wrigktm 

A71;    1  Moove,  287;  Holt,   335;    nom.  t.  J^^icoter,  6  Dowl. 359.  S«e  also  Ito/lva, 

Anon.,  1  Chit«  Rep.  187.  n.  a..  S.  C   And  MUne,mtd  HamoeO,  8  Scott,  367;  8  Doirt. 

aea  T^ier  v.  Jonm,  4  D.  ft  R.  740;  3  B.  &  71;  6  Bing.,  N.  S^  156, 5.  C. 

C.  144,  S.  C:   Maedougall  v.  Rttberttm,  2  (/I   Ha  Bar;   Milne,  mnd  HmewtO,  f 


Y.  &  J.  11;  1  Moo.  ft  P.  147,  S.  C.    But    Scott,  367.  See  Wataonoa  Award«,p.  27: 

ase  Awoiwr  T.  7\u4or,  3  D.  &  R.  610  a.  Lewfnv,  H<Sn>ok,empn.    Astotheeic> 

(6)  Brvoke  v.  MiteheU,  6  M.  &  W.  473;    outor  of  one  of  Kveral  parties  upon  oat 
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tween  the  owners  of  a  ship  and  the  freighters,  (the  latter  hav-     sbct.  i. 

ing  distinct  interests  in  the  cargo),  and  it  was  agreed  between 

them  that  the  matters  in  difference  should  be  referred  to  arbi- 
tration, it  was  holden,  that  the  death  of  one  of  the  freighters 
before  award  made,  only  affected  the  award  as  to  him,  and 
was  no  revocation  as  to  the  others  (g).  The  marriage  of  a 
feme  sole  party,  after  submission  and  oefore  award  made,  is  in 
like  manner  a  revocation  of  the  ai*bitrator*8  authority  (A). 
But  it  seems,  that  the  bankruptcy  of  either  party  is  not  so  Tt), 
and  this,  whether  the  submission  be  by  order  of  Nisi  PrtuSy 
or  otherwise  (;t).  Where  a  cause  was  referred  by  order  of 
iVm  PriuSy  and  pursuant  to  the  terms  of  such  order  the  de- 
fendant paid  to  the  arbitrator  3,500/.,  to  be  paid  out  by  him  to 
such  of  the  parties  as  he  should  think  fit,  the  Court,  under 
the  circumstances,  considered  that  he  held  such  sum  of  money 
as  a  stakeholder  between  the  parties,  and,  therefore,  that  the 
bankruptcy  of  the  defendant,  before  the  making  of  the  award, 
did  not  entitle  his  assignees  to  claim  the  same  {I).  It  would 
seem  also,  that  the  insolvency  of  a  party  to  a  submission  does 
not  operate  as  a  revocation  of  it  (m). 

Effect  of  Agreement  to  refer  on  Right  to  Sue,"] — An  agreement  Effector 
to  refer  matters  in  difference  to  arbitration  does  not  oust  the  J^^hght 
courts  of  law  or  equity  of  their  jurisdiction,  and  the  party  to  we. 
thereto    may   commence    proceedings    notwithstanding  («) ; 
though  he  might  be  subject  to  a  cross  action  if  he  has  refused 
to  enter  into  such  arbitration.     And  if  a  reference  be  pending, 
and  it  has  been  agreed  that  it  shall  operate  as  a  stay  of  pro- 
ceedings, it  may  be  made  the  subject  of  an  application  to  the 
court  for  staying  the  proceedings  until  an  award  is  made  {o). 
But  after  the  award  is  made  it  is  binding  upon  the  parties, 
and  the  Courts  can  then  only  determine  whether  it  is  a  good 
award  or  not  (/>). 

Aide  of  a  reference  being  liable  to  contri-  Chit.  43:  Gtbmm  v.  CamUhen^  8  M.  &  W. 

buie  towards  the  costs  or  the  reference  In-  321.    See  Mar^h  v.  Wood^  9  B.  &  C.  659: 

CQtred  after  the  death  of  his  rettator,  see  Ktfi.  Keimhead,  1  Rom,  149:  Dod  v.  H«r- 

Prior  V.  Hembruw,  8  M.  &  W.  (^3.  ring,  I  Russ.  A  Myl.  1&3;  3  Sim.  143. 

ig)  Per  three  Justices,  MS.,  H.  1820.  (*)  Andrews  v.  Palmnr,  supra:  Taj/lor 

(A)  Ckami^  T.  Winttmni^,  A  Flast,  MS;  ▼.  MarUn/r,  supra,  per  Botanguet,  J. 

if'Csre  V.  OTFerraU,  8  Clarke  &  Fhi.  30.  (/)  Tavior  v.  Mmriing,  suyra. 

And  see  Marsh  v.  Wood,  9  B.  &  C.  659>  (m)  See  Hct^  v.  Ferrxtrs,  8  Dowl.  779: 

esi.  RoUis,  B.,  inclined  to  think  that  it  did, 

(a)  HtMsworth  v.  Brian,  1  C.  B.  13]t  2  &  C 

Dowl.  &  L.  844,  S.  C :  T(^lnr  v.  ShutUe-  (w)  Thompson  v.  Chamock,  8  T.  R.  139: 

•north,  8  Soott,  fi65;  6  Bing.,  N.  C,  377t  8  Hitt  v.  Hollister,  1  WIU.  lS9t  Tatteraati  r. 

Bowl.  281.  S.  C:   per  KrjOiine,  J.,  and  Groote,2B    &  P.  131:  Strmttv.  Higiw*  6 

Maule,  J.:    Tapbir  v.  Marling,  2  Scott,  Yes.Jun.  812:  Harris  y.  Reynolds,  9  Jut., 

N.  R.,  374i  2  M.  &  0. 66,  S.  C,  per  Tin-  Q.  B.,  808. 

dai,  C.  J.,  and  Cottman,  J.:  Andrews  v.  (o)  AiOo,  1205. 

Palmer,  4  B.  &  Aid.  230:  HasweU  v.  Tho-  (p)  See  Oeworth  v.  Picf^/brd,  7  M.  &  W. 

rogood,  7  a  &  C.  706:  Snook  v.  HoUper,  2  321. 
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Pat  VII.       Proceedings  upon  the  Reference.'] — It  is  usual  to  hare  thoM 
PiooMdingt    persons  sworn  who  give  evidence  before  the  arbitrator.     For 
"fmSt^   thb  purpose,  before  the  recent  act  of  3  <Jt  4  JF:  4,  c.  42,  if  the 
SwouiDf       cause  was  referred  at  Nisi  Prius,  and  the  witnesses  were  in 
wtmeiiM.       court,  each  attorney  wrote  down  the  names  of  his  witnesses^  tO" 
gether  with  the  name  of  the  cause^  upon  apiece  of  paper,  and 
gave  it  to  the  crier  of  tie  courts  who  would  thereupon  swear  the 
witnesses  (p).    In  other  cases,  the  like  memorandum  was  made, 
stating  also  whether  the  persons  to  be  sworn  were  parties  in  tke 
cause,  or  only  witnesses.    It  was  taken  to  the  judges  chambers, 
or  to  the  Court  at  Westminster,  and  the  judges  clerk  had  the 
witnesses  sworn,  and  gave  a  memorandum  to  that  effect,  signed 
by  thejtidge.    This  course  may  still  be  pursued;  but  it  is  more 
usual  to  have  the  witnesses  sworn  before  the  arbitrator,  under 
the  3  4*  4  W,  4,  c,  42,  s,  41.    Bv  that  enactment^  it  is  provided, 
*'  that  when  in  any  rule  or  order  of  reference,  or  in  any  8ub> 
mission  to  arbitration  containing  an  agreement  that  the  sub> 
mission  shall  be  made  a  rule  of  court,  it  shall  be  ordered  or 
agreed  that  the  witnesses  upon  such  reference  shall  be  ex- 
amined upon  oath,  it  shall  be  lawful  for  the  arbitrator  or 
umpire,  or  any  one  arbitrator,  and  he  or  they  are  hereby 
authorised  and  required,  to  administer  an  oath  to  such  wit- 
nesses, or  to  take  their  affirmations  in  cases  where  affirmation  is 
allowed  by  law  instead  of  oath;  and  if  upon  such  oiUh  or 
affirmation  any  person  making  the  same  shall  wilfully  and 
corruptly  give  any  false  evidence,  erery  person  so  o£Pendiiur 
shdl  be  deemed  and  taken  to  be  ^ilty  of  perjury,  and  sh^ 
be  prosecuted  and  punished  accordmgly.''    A  provision  in  the 
oroer  of  reference,  that  the  witnesses  shall  be  examined  up<m 
oath,  'Ho  be  taken  before  me"  (the  judge)  **or  some  other 
judge  of  the  Court  of  Exchequer,  or  before  a  commissioner,** 
does  not  exclude  the  power  of  the  arbitrator  to  administer  an 
oath  under  this  act  {q^.    But  the  Court,  or  a  judge,  have  sUll 
a  concurrent  jurisdiction  to  swear  witnesses  examined  before 
an  arbitrator  (r).    If  the  witnesses  or  parties  be  examined 
without  being  sworn,  yet,  if  no  objection  on  that  account  be 


(p)  See  ft>mi  of  this  meroonuidum  for    Dowl.  15,  &  C 
theikral.  Chit.  Pornu,  653.  (r)  Jmmm  v.  Atw9od,i  Bhig.  H,C,mSi 

(9)HMmIIt.  PFiM,4  M.  &  W.A96;  7    7Seott,841,&C 
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made  before  the  arbitrator,  the  Court  will  not  set  aside  the     Skct.  n. 
award  (t ). 

The  next  step  is  to  obtain  an  appointment  from  the  arbitra-  obtatntng 
tor.    If  the  cause  have  been  referred  at  Nisi  Prius,  get  the  J!JK*th"iMSri- 
crder  of  Nisi  PHusfrom  the  asswAate^if  the  cause  was  tried  at  tator.  **' 
the  assises;  or  from  the  clerk  of  Nisi  PriuSy  if  it  were  tried  in 
London  or  Mtddlesex,     Then  get  an  appointment  in  writina 
from  the  arbitrator ^  as  to  the  time  and  place  the  parties  and  ihe%r 
witnesses  are  to  akend  before  him{t);  and  make  a  copy  of  the 
order  of  Nisi  Prius  and  appointment^  and  serve  it  on  the  oppo- 
site attorn^:  it  is  usual^  alsOy  at  the  same  time,  to  inform  him  if 
fan  purpose  to  attend  by  counsel.     If  the  cause  were  referred 
by  nile  of  court,  draw  up  the  rule  with  one  of  the  Masters;  or, 
if  by  judges  order y  draw  up  the  order y  as  airea<fy  mentioned; 
get  an  appointment  from  the  {arbitrator  (t);  and  serve  a  copy  of 
the  rule  or  order  and  appointmenty  as  above  directed.    In  all 
other  cases,  a  notice  of  the  time  and  place  appointed  by  the 
arbitrator  will  be  sufficient  (u).    Care  must  hd  taken  that  it 
be  ordered  by  the  rule  that  all  proceedings  in  the  cause  be 
stayed;  otherwise  the  reference  will  be  no  stay  of  proceed- 
ing; (©). 

Frequently,  each  party  furnishes  the  arbitrator  with  a  state-  sutcment  of 
ment  of  his  case,  and  a  ust  of  the  witnesses  he  intends  to  pro-  ^^^^^  *|^* 
dace.    If  briefs  have  been  made  out,  and  the  arbitrator  fce  a  ST**   *^' 
gentleman  of  the  profession,  this  is  usuaUy  done  by  delivering 
to  him  one  of  the  briefs  on  each  side. 

Before  the  recent  statute,  there  was  no  mode  or  power  of  compelling 
compelling  the  attendance  of  a  witness  before  an  arbitrator,  Ji^JiSf***' 
even  when  he  had  engaged  to  attend  (w).  But  now,  by  the  '' 
3^4  W.^yC.  42,  s.  40  («),  "  when  any  reference  has  been 
made  by  any  such  rule  or  order,  or  by  any  submission  con- 
taining such  agreement  as  aforesaid  {y)y  it  shall  be  lawful  for 
the  Court  by  which  such  rule  or  order  shall  be  made,  or 
which  shall  be  mentioned  in  such  agreement,  or  for  any  judge, 
by  rule  or  order  to  be  made  for  that  purpose,  to  command  tne 
attendance  and  examination  of  any  person  to  be  named,  or  the 
production  of  any  documents  to  be  mentioned,  in  such  rule  or 
order;  and  the  disobedience  of  any  such  rule  or  order  shall  be 
deemed  a  contempt  of  court,  if,  in  addition  to  the  service  of 
such  rule  or  order,  an  appointment  of  the  time  and  place  of 
attendance  in  obedience  tnereto,  signed  by  one  at  least  of  the 
arbitrators,  or  bv  the  umpire,  before  whom  the  attendance  is 
required,  shall  also  be  served,  either  together  with  or  after  the 
service  of  such  rule  or  order :  provided  always,  that  every  per- 
son whose  attendance  shall  be  so  required,  shall  be  entitled  to 
the  like  conduct-money,  and  payment  of  expenses  and  for 
loss  of  time,  as  for  and  upon  attendance  at  any  trial ;  provided 
also,  that  the  application  made  to  such  Court  or  judge  for  such 
rule  or  order  shall  set  forth  the  county  where  such  witness  is 
residing  at  the  time,  or  satisfy  such  Court  or  judge  that  such 

{»)  Rideut  V.  ]>0. 1  B.  &  P.  91.  («)  R  T.,  1  Anne ;  9  Ld.  lUym.  789k 

t)  See  thefonns,  Chit.  Fonns,  655.  {w)  WaruaU  ▼.  Southwood,  4  M.  ft  R. 

<M)  See  A.  V.  MorjMl,  8  DowL  ft  L.  359. 

987t  where,  under  cireumstancet.  It  wu       {x)  This  enactment  does  not  extend  to 

held,  that  one  of  the  parties  not  liavins  courts  of  equity ;  Uaa  v.  EUU,  9  Sim. 

had  notice  of  a  meedng,  was  not  sufli-  BUO,  V.  C 

da&t  for  setting  aside  the  award.  (y)  Jnte,  1467. 
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Part  vii.    person  cannot  be  found ;  provided  idso,  that  no  person  BhaU 

be  compelled  to  produce,  under  any  such  rule  or  order,  any 

written  or  other  document  that  he  would  not  be  compelled  to 

Sroduce  at  a  trial,  or  to  attend  at  more  than  two  consecutiTe 
ays,  to  be  named  in  such  order."   Independently  of  this  enact- 
ment as  to  the  production  of  documents,  where  a  defendant 
submitted  all  matters  in  difference  to  arbitration,  and  the  arbi- 
trators required  him,  in  pursuance  of  a  power  given  to  them 
for  that  purpose,  to  produce  certain  books  and  papers,  and  ai 
attachment  was  moved  for  against  him  for  not  producing  than, 
the  Court  held,  that  he  could  not,  by  q/^Sdavt<,  bring  before  the 
Court  the  question,  whether  those  booKS  related  to  matten  in 
difference  between  the  parties  or  not,  though  it  was  expresdy 
sworn  that  the  books  merely  related  to  old  accounts  which  had 
been  long  settled,  and  which  it  had  been  agreed  between  them 
should  form  no  part  of  the  reference,  because,  by  the  general 
terms  of  the  submission  of  all  matters  in  diflierence,  it  was  1^ 
to  the  discretion  of  the  arbitrator  to  say  what  were  matters  in 
difference  and  what  were  not  (s).     Where  it  is  requisite  to  n- 
sort  to  the  above  compulsory  proceeding^  the  course  ts  for  the  «*- 
tomey  of  the  party  desiring  the  attendance  of  the  witness  to  Uif 
before  a  judge  at  diambers  a  memorandum^  stgned  by  the  attomty, 
stating  the  existence  of  the  reference,  that  the  witness,  or  the  pro- 
duction of  the  document,  is  material,  and  annexing  or  inserting  s 
copy  of  the  appointment  of  the  arbitrator;  and  upon  whu^  tk 
judfje  will  make  his  order  (a)  for  the  attendance  of  the  wittim* 
Or  a  motion  may  be  made  to  the  Court,  and  a  rule  obtained,  ehso- 
lute  in  the  first  instance  (b),for  the  attendance  of  the  witness  oti 
production  of  the  document.    An  appointment  in  writing  of  iht 
time  and  place  of  attendance,  in  obedience  to  the  rule  or  ordtr 
signed  by  the  arbitrator,  or,  if  more  than  one,  by  one  at  lead  ^ 
the  arbitrators,  should  be  obtained  (a),    A  copy  of  the  order  or 
rule  and  appointment  should  then  be  served  upon  the  witness,  a 
reasonable  time  before  that  appointed  for  the  attendance,  the  orif 
giuals  being  at  the  same  time  shewn  to  him,  and  a  sum  sujtdttt 
for  his  expenses  and  loss  of  time  being  paid  or  tendered  to  him  at 
the  same  time,    K  the  witness  do  not  comply  with  the  role  or 
order  and  appointment,  he  may  be  proceeded  against  as  guihy 
of  a  contempt  of  court  (c).    In  case  of  a  reference  at  iVw 
Prius,  the  witness  will  not  be  subject  to  an  attachment,  on- 
less  the  order  of  Nisi  Prius  has  been  r^^larly  drawn  up  (iy 
The  hearing       At  the  time  appointed,  the  arbitrator  hears  the  parties,  or 
^*?wiS*'  ^^ei'  counsel  or  attomies,  and  hears  the  evidence,  in  the  same 
DCMM,  pu-    order  as  at  a  trial  at  Nisi  Prius,    There  is  a  clause,  howerer, 
ii«9,  Ac.        in  the  rule  and  order  of  reference,  authorizing  the  arbitrsUr 
to  examine  the  parties  themselves,  on  oath,  if  he  thinks  fit; 
and  this  has  been  holden  to  empower  him  to  examine  the 
plaintiff  to  a  point  upon  which  no  other  evidence  could  be 
adduced  on  the  other  side  {e).    It  is  entirely  in  his  discretioD 
whether  he  will  examine  them  in  support  of  their  own  caie, 
or  against  it,  or  not  (/).    It  is  also  in  nis  discretion  whether 

(z)  Jtimdtle  ▼.  PHee»  4  Dowl.  174.  Jur.  1152. 

(a)  See  Chic  Ponns,  6U.  {6}  Wame  ▼.  Brpmtt,  6  D.  &  R.  90;  3 

(d)  In  re  GuarattHa  Socittp,  i^,,  1  DowL  B.  &  C.  fiiK)*  5.  C 

&L.  fi07,  C.P.  (/)  Scahsyr.BmatJjmdmW.W.Ck.l 

(c)  Sec  post,  Pt.  8.  Hodg.  91:  WHUs  ▼.  Dmtkur,  9  H.  &  W. 

{d)  Cwti*  T.  BUgh,  B.  C,  M.  1839;  3  4A1 ;  1  DowL,  N.  &,  3I3»  $.  C 
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he  will  examine  them  on  oath  (g).  If  the  snbmifision  to  arbi-  sbct.  ti. 
tration  be  "  so  that  the  witnesses  oe  examined  on  oath,"  affida-  " 
Tits  cannot  be  read ;  and  if  they  are,  the  award  may  be  set 
aside  (A).  The  arbitrator  may  proceed  in  the  absence  of  one  of 
the  parties,  if  it  appear  that  he  has  wilfully  absented  himself; 
bat  not  without  (t).  When  a  party  during  the  progress  of  an 
arbitration  objects  to  the  admissibility  of  evidence,  and,  upon 
its  being  received  by  the  arbitrator,  rejects  the  authority  of 
the  arbitrator,  and  refuses  to  attend  subsequent  meetings,  the 
arbitrator  may  proceed  exparte^  and  make  his  award  upon  ev 
parte  evidence  Ck).  Private  communications  ought  on  no  ac<- 
count  to  be  maae  to  an  arbitrator  by  a  party  previously  to  the 
making  of  his  award  (l).  The  mode  of  conducting  the  refer- 
-ence  must  in  general  \>e  left  to  the  arbitrator. 

As  to  the  privilege  of  the  parties,  their  attomies,  and  wit-  Privilege 
neases,  from  arrest  while  attending  the  reference,  see  ofOe,  Vol.  **^  •'^'* 
1,687. 

Enlarpement  of  Ttme  for  making  Award."] — If  it  be  neces-  Enlargement 
wry  that  the  time  limited  for  making  the  award  should  be  ^^^JJ 
enlarged,  the  arbitrator  majf  enlarge  it  as  a  matter  of  course^  ifajvbitmoT. 
a  power  be  given  him  for  that  purpose  in  the  submission  or  order. 
The  mode  of  enlargement  in  this  case  depends  entirely  upon 
the  terms  of  the  submission  or  order  (m).  The  enlargement  is 
considered  as  part  of  the  original  submission  (n).  Where  an 
arbitrator  enlarges  the  time  tor  making  his  award  until  a  par- 
ticular day,  the  time  is  to  be  construed  as  inclusive  of  that 
day  (o).  The  fact  of  enlargement  need  not  be  stated  in  the 
award,  but  it  is  convenient  to  do  so  to  obviate  the  necessity  of 
an  affidavit  of  the  fact  (p).  Notice  should  be  given  to  the 
parties  of  the  enlargement,  or,  as  it  seems,  the  Court  will  not 
grant  an  attachment  for  disobedience  to  the  award  (q).  Such 
notice  may,  it  seems,  be  given  by  parol  at  the  time  of  serving 
the  award  on  the  defendant,  and  demanding  its  performance  (r). 
As  to  the  umpire  enlarging  the  time,  see  post,  1478. 

If  no  Buch  power  was  given,  but  the  parties  on  both  sides  By  consent  of 
consent  to  the  time  being  enlarged,  then,  if  the  cause  be  re-  P^^iefc 
ferred  at  Nisi  Prius^  or  by  a  judge's  order,  or  if  the  submis- 
sion contain  a  clause  of  assent  that  it  be  made  a  rule  of  court, 
the  time  is  enlarged  thus : — Move  to  make  the  order  or  submis- 
sion a  rule  of  court;  draw  up  the  rule  with  the  Masters^  and 
serve  a  copy  of  it  on  the  opposite  attorney;  get  moti4m'papers  {to 
enlarge  the  time  for  making  the  award)  signed  by  the  counsel  of 
each  partyy  ana  counsel  will  hand  them  in  court,  through  the 
usher,  to  one  of  the  Masters,  who  will  thereupon  draw  up  the 
rule  (s);  then  get  another  appointment  on  the  rule  from  the  arbi- 

if)  Smtih  V.  C^,  9  Dowl.  ft  L.  47.  ,  or  eny  other  day  to  which  the  lub- 

(a)  Banks  t.  Bank*,  1  Oak,  40.  mission  may  be  enlarged,  is  a  general  au- 

{it  Okuiwin  t.  ChUctte,  9  DowL  550.  thority  to  be  executed  in  a  reasonable 

See  Harttp  ▼.  Shetton,  13  Law  J.,  N.  S..  time:  Maalougaa  v.  Rohtrtmn,  8  Y.  &  J. 

4aS:  BIgnmU  ▼.  Gale,  9  Dowt  031:   Re  11;  1  Moo.  &  P.  147,  S,  C,    See  as  to  a 

Morphett,  2  DowL  &  L.  907;  jw^f  1497*  pl«a  of  no  award  in  a  reasonable  time, 

I*)  Scott  V.   FanMondau,  H  Jur.  1114,  Otrti*  ▼.  PaU$,  3  M.  &  SeL  145. 

Q.  B.  {n\  Re  Smith  v.  Bkike.B  Dowl.  130,  per 

(/)  HoTMy  V.  8k4lton,  13  Law  J.,  N.  S.,  CoieHdge,  J.;  see  poet,  IMH,  1M». 

4i6,  R.  (o)  Kerrv.Jeeton,  1  Dowl..  N.  S.,  A9B. 

<(N)  See  RM  t.  Frpatt,  1  M.  Ac  SeL  1:  u>)  Georger.  Lauek^,  8  East.  13. 

Davim  ▼.  Vaea,  15  East,  97:  Payne  v.  Dw-  tq)  Hitton  v.  Hopuwtd.  1  Marsh.  00. 

kie,  1  Taunt  fi09:  Barrett  t.  Parrp,  4  Id.  (r)  Doddmglm  r.   BaOwanl,  7   DowL 

MB.    A  submiisioD  by  which  an  award  U  640;  7  Scott.  733;  5  Bioff..  N.  C,  591. 

tobemade  on  or  beforatlia  — —  dayof  («)  See  form  of  rule.  Chtt.  Forme,  60& 
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pami  yn.  traUffi  and  serve  a  copy  of  this  rule  and  appoiniment  on  ike 
opposite  attonuy.  Where  the  cause  is  referred  under  a  rule  of 
court,  and  the  parties  thus  consent  to  the  enlargement,  pet  the 
motion-papers  signed  hy  counsel  {t)\  draw  up  ike  niUy  ami 
serve  a  copy  of  the  rule  and  appointmenty  as  above  directed. 

In  all  other  cases  of  consent,  a  consent  in  writing  hy  the 
parties  will  he  sufficient  (ii),  unless  the  suhmissaon  was  bj 
deed,  in  which  case  the  consent  must  he  hy  deed,  if  it  be  ib- 
tended  to  retain  the  remedy  hy  action  on  the  original  deed  («). 
And  eren  where  the  submission  is  by  deed,  an  agreement  to 
enlarge,  indorsed,  (and  stamped  with  an  agreement  stamp), 
will  be  sufficient  to  make  an  award  within  the  enlarged  time 
enforceable  by  attachment  (jf).  The  time  may  also  be  en- 
larged by  altering,  re-executing,  and  re-stamping  the  arfaitn^ 
tion  bonds  (^r).  An  enlaigement,  in  general  terms,  Tirtoallr 
incorporates  all  the  terms  of  the  original  submission,  tnd 
among  the  rest,  the  agreement  that  the  submission  should  bt 
made  a  rule  of  court  (a).  See  ante,  78,  a  case  where  it  was 
held,  that  an  attorney  was  discharged  from  his  undertaking  to 
pay  what  should  be  awarded  to  be  paid  by  his  client  by  the 
time  for  making  the  award  being  enlarged. 
By  the  Court  If  no  such  power  was  given  to  the  aroitrator,  and  one  of  tht 
or  •  judce.  parties  would  not  consent  to  the  enlargement  of  the  time,  then, 
previously  to  the  3  <$f  4  fF.  4,  c.  42,  s.  39,  there  was  no  mode 
of  enlarvmg  the  time;  and  this  Lb  still  the  case  where  the  sab- 
mission  is  not  by  rule  of  court,  judge's  order,  or  order  of  Nui 
Prius,  and  does  not  contain  a  consent  to  make  it  a  rule  of 
court.  Now,  however,  by  that  act  (6),  in  case  of  reference  by 
rule  of  court,  order  of  Nisi  Prius^  judge's  order,  or  by  sab- 
miBsion  containing  an  agreement  that  it  shall  be  made  a  rule 
of  court,  a  power  is  given  to  the  Court  or  a  judge  to  enUne 
the  time  for  making  the  award.  The  enactment  is  generu, 
and  extends  to  all  cases  of  arbitration  under  the  mode  of  sob- 
mission  mentioned  in  the  act  (c^:  and  it  seems  that  the  time 
may  be  thus  enlarged,  whether  tne  arbitrator's  authority  hsi 
been  revoked  or  not  (c)  ;  and,  whether  the  submisdon  con- 
tains a  power  (d)  to  enlaive  the  original  term  or  not  (e^ ;  and 
even  after  the  time  limited  by  the  submission  for  makmg  the 
award  has  elapsed  (/).  It  would  seem,  that  the  parties  sob- 
mitting,  by  stipulating  expressly  that  no  award  is  to  be  made 
after  the  perioa  mentioned  in  the  submission,  cannot  deprire 
the  Court  or  a  judge  of  the  jurisdiction  given  by  this  enact- 
ment. The  appHoationfor  this  enlargement  shouia  be  made  If 
motion  to  the  Courts  (the  rule  in  the  first  instamee  beiny  to  skew 
cause)y  or  by  swnmons  before  a  jut^  (y).    An  eg  parte  rvie 

(t)  SttHaUmf.Gltmeodc,  5B.St.C.  (e)  Burla^v.  atmmu,  1  M.  A  W.Ut;  4 

340:  Diekttu t.  JmrU,  Id.  ASSl  DowL  770i  1  Gait.  974,  &  C/  RtSa^M 

(«)  See  JCmmm  v.  TtoNMon,  6  Eart,  1801  ▼.  SJWw,  IS  Ad.  Ac  B.  767t  4  P.  ^  D> 

See  the  tana.  Chit.  Fonm,  906.  732, 3.  C 

(«)  Bmm  V.  Ooorfman,  3  T.  R.  MS.  n.:  (tf)  Parbtrw  ▼•  NewiU^am,  7  M.  ft  V. 

Orttr  ▼.  Taibot,  2  B.  &  C.  185,  188:  Aw  378;  9  DowU  988,  S.  C     But  Me  Dm  v. 

▼.  Obtgham,  3  Y.  AJ.  lOl.  113t  mtU»»  14flSi  AiweS.  7  DowL  330,  <•  wrong  dedikM: 

foa,  1307.  Jjumbtrt  ▼.  HutdUmtm,  3  Scoct,  N.  lU 

(If )  ICiww  T.  TTkoniMM,  3  East,  1891  per  881 1  K  Man.  &  O.  858,  &  C 

Aovfaiir,  J.,  2  B.  ft.  C.  185w  («)  Pbttor  ▼.  Nmtfmam,  9  C,  M..  4k  JL 

(t)  mmumv.  PkUrott*,  M'CleL  &  Y.  742;  1  T.  3c  O.  29t  4  I>owl.fi0«i  1  Gtk, 

388.  8f9,  8,  C 

tol  JBaoftfT.  Thtommm,  SBast,  189;  mtie,  (/)  Pvtery  ▼.  lfmmkwm»iAii 

1473.  (g)  For  the  enimaoM  tm 

{b)  Jmi§,  1487.  Chtt.  Fonns,  857. 
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or  order  woald  be  bad  (A).    Where  one  party  to  a  reference    sbct.  h. 

obtained  a  rule  calling  upon  the  other  to  consent  to  the  arbi- 

trator  proceeding  with  tne  reference,  PaUe$om^  J.,  dischaived 
it  with  costs,  considering  such  an  application  not  to  be  within 
the  meaning  of  the  above  enactment  (t ). 

A  power  to  enlarge  must  be  strictly  pursued;  therefore,  if.  Mode  of  «n- 
\}j  the  order  of  Niii  Pritu,  or  the  judge's  order,  a  power  is  ISlSKSr. 
given  to  the  arbitrator  to  enlarge  the  time  for  making  the 
award,  until  such  ulterior  day  as  he  shall  appoint  in  writing 
under  his  hand,  to  be  indorsed  on  that  order,  and  the  Court 
or  a  judge  thereof  shall  order,  it  is  necessary,  at  all  events  be- 
fore making  the  award,  if  not  before  the  time  limited  for  mak- 
ing the  enhirgement,  to  obtain  a  judge's  order  ratifying  that 
enlargement,  otherwise  the  award  would  be  bad  (k).  In  a 
somewhat  similar  case,  however,  it  was  held,  that  the  judge's 
order  might  be  obtained  after  enlargement  by  the  arbitra- 
tor (/).  A  general  power  to  enlai^  is  sufficiently  exercised 
by  appointing  a  subsequent  day  for  a  meeting  in  the  presence 
of  the  parties  (m). 

An  objection  that  the  time  for  making  an  award  has  not  ''r^""'*'^ 
been  duly  enlarged,  is  waived  b v  proceeding  in  the  reference  urgsmrat  h« 
with  a  knowledge  of  that  fact  (n).  In  some  cases,  where  a  b«n  omHud. 
verdict  has  been  taken,  subject  to  an  award  as  to  the  amount 
of  damages,  and  the  arbitrator  has  accidentally  let  the  day 
pass  without  making  his  award,  and  the  defendant  will  not 
consent  to  the  time  being  enlai^d,  the  Court  will  grant 
liberty  to  the  plaintiff  to  enter  up  judgment  and  issue  execu- 
tion forthwith  for  the  whole  amount  of  the  verdict,  unless  the 
enlargement  be  consented  to  (o).  In  a  case  where  a  verdict 
was  taken  for  the  plaintiff  for  damages,  subject  to  the  award 
of  an  arbitrator,  and  the  arbitrator  having  omitted  to  make 
the  award  within  the  period  limited  by  the  reference,  without 
any  fault  on  the  part  of  the  defendant,  the  Court  refused  to 
allow  judgment  to  be  entered  for  the  plaintiff,  and  held  that 
the  cause  must  go  down  to  trial  again  (p).  Where,  upon  a 
cause  coming  on  to  be  tried,  a  verdict  was  taken  for  the  plain- 
tiffs, subject  to  an  order  of  reference,  but  by  reason  of  ob- 
stacles wilfully  presented  by  the  plaintiffs,  (who  were  trus- 
tees), and  their  cestui  que  trusty  the  order  was  rendered  abortive, 
the  Court,  at  the  instance  of  the  plaintifis,  they  being  only 
trustees,  and  infants  being  interested  in  the  action,  granted  a 
new  trial,  upon  the  terms  of  pajrment  of  the  costs  of  the  day 
of  the  former  trial  by  the  plaintiffs,  and  the  payment  by  the 
^aintiffs  and  cestui  que  trust  of  the  costs  incurred  by  the  de- 
fendants in  the  several  motions  made  in  the  Court  (q).  But 
some  of  these  cases  were  decided  before  the  passing  of  the  stat. 

ih)  Oarke  v.  Stoekm,  8  Blng.,  N.  C,  694:  ATofMnv.  Trowtr,  R.  Ac  M.17'  Leg- 

651 :  3  Soott, 90;  5  Dowl. 38;  8  HodMS,  I,  gwtt  t.  FitUaif,  3  Moo.  ft  P.  629:  6  Bing. 

&  C  855,  5.  C. :  HaOett  ▼.  HaUett,  7  Dowl.  9W ; 

(0  Doe  T.  PmmA,  8  DowL  539.  AM.  ft  W.  8S;7mm«j  1476. 1601. 

{k)  Wramm  v.  WalHt,  10  B.  A  C.  107:  (o)  Taylor  v.  Ortgorpt  8  B.  Ac  AdoL  774: 

vfevMrNl,  Lttyettv.  Finfay,  6Blng.855t  WWdnaon  t.  TIfiM,  4  DowL  37-      See 

3  M.  &  Sel.  ^    See  Davimm  v.  Gaitnt-  Forth  t.  Ho}»ki>u,  1  Dowl.  ft  L.  881. 

ktt,  4  Scott.  N.  R..  890;  1  Dowl.,  N.  S..  (p)  Hai«  v.  PhilUpg,  8  Moo.  ft  Scott, 

198:  3  M.  Ji  G.  550. «,  C  1671  9  Bing.  89. 158,  S.  C:  Doe  v.  Satm- 

in  RHd  r.  Fryatt,  1  M.  A  Sd.  1.  dere,3B.  h  Ad.  783.  where  there  wu  n«g- 

(m)  Bur^  T.  StevtHtt  4  DowU  770.  ligence:  Hooper  y.  jArahame,  4  Moore, 

(fi)  Bomwea  r.  Hiacinan,  3  Dowl.  500;  3.  where  the  arbitrator  died.     And  see 

1  C  M.,  ft  IL  935,  8.  C  .•  Lawrence  v.  Meane  v.  Davit*,  3  Dowl.  786. 

HMmm,  1  Y.  ft  J.  16:  R»  HUk,  8  Taunt.  (g)  Morgon  v.  UlSer,  8  Scott,  966. 


1476  Arhitratum. — Proeeeding^  ttpm  Befermat. 

PA»Tvii.  3  i5f  4  fT.  4,  c.  42,  and  others,  though  aflCT,  before  it  w« 
settled  that  the  Court,  and  a  judge,  hare  so  extensiTe  a  wvcr 
under  that  act  to  enUirge  the  time  for  makmg  an  award, »  U 
appears  they  now  have,  (see  afi<«,  1474);  and,  tberef<ne,perhi{ft, 
now  the  better  course,  in  such  cases  as  the  abore,  to  adoft, 
would  be  to  apply  to  the  Court,  or  a  judge,  to  enlarge  the  tane 
for  the  arbitrator  to  make  his  award.  In  some  cases,  wbsea 
verdict  has  been  given,  the  verdict  (though  not  entered  o&  tb 
record)  must  be  got  rid  of  before  the  cause  can  be  tried  again; 
and  a  second  verdict  obtained  before  the  £rst  is  got  rid  o^  ■ 
irregular  (r).  The  proper  course  in  such  cases  is,  to  SM^f  t» 
the  Court  for  leave  to  re-try  at  the  next  assises,  notwitMas^ 
ing  the  former  verdict  («)• 
No  aiiarge-  It  may  be  here  observed,  that  where  a  verdict  is  taken,  a^ 
S^inSof  J®^^  to  the  certificate  of  an  arbitrator  as  to  the  amoaiit,*iA 
oertiflcate.  or  without  an  order  of  iVtst  Prints,  he  is  not  confined  to  ik 
time  before  the  return  of  the  jury  process,  but  may  certii^^ 
any  time,  and  no  enlargement  is  necessary  (r). 

Umpire.  Umpire,! — ^Where  a  matter  is  referred  to  two  or  moRsfe- 

Whatand      trators,  it  is  usual  to  provide  in  the  submission,  that  if  tW 
•'^gjjy-       arbitrators  shall  not  agree  upon  their  award  heifot  a  tin 
^       '        therein  specified,  an  umpire  shall  be  appointed,  bj  «^ 
award  the  parties  shall  abide.    This  umpire  is  either  asw^ 
in  the  submission,  (which  is  much  the  preferable  m^lr* 
the  arbitrators  are  therein  given  a  power  to  appoint  one  geae 
rally.    In  the  latter  case,  the  arbitrators  may  appoiat  Ut 
umpire  at  any  time  before  or  after  the  time  limited  fw  t^ 
to  make  their  award,  provided  it  be  before  the  time  iimi^ 
for  the  umpire  to  make  his  umpirage  (u);  and  they  maj  d«» 
even  before  they  have  themselves  enter^  upon  an  exaausa- 
tion  of  the  matter  referred  to  them,  even  though  the  sabatt* 
sion  only  give  power  to  appoint  in  case  of  disagreemeot  (t)- 
Where,  by  the  terms  of  the  reference,  the  arbitrators  were  to 
appoint  an  umpire  previously  to  their  entering  on  the  eoi- 
sideration  of  the  matters  rererred,  and  to  make  their  vnii 
before  a  certain  day,  or  such  time  as  they  and  the  umpire,  tf 
any  two  of  them,  should  appoint;  and  the  arbitrators,  be^ 
appointing  an  umpire,  enlarged  the  time  for  maki^  tkir 
award,  and  afterwards  held  a  meeUng  at  which  the  ptrtis 
attended;  the  Court  of  Conmion  Pleas  held,  that  the  piit)& 
being  aware  of  these  facts,  and  having  afterwards  stteodt^ 
could  not  now  make  any  objection  on  the  ground  of  the  a- 
largement  of  the  time  having  been  made  before  the  aff^ 
ment  (y).      If  one  arbitrator  requires  more  evidence  ta  ^ 
laid  before  him,  and  the  other  does  not,  this  is  a  sofficte^^ 
agreement  to  warrant  the  appointment  or  interference  of  ^ 
umpire,  if  they  have  such  power  of  appointment  (;). 

(r)  HaU  V.  Rmue,  4  M.  &  W.  M;  6  (i)  Rot  Wood  x.  Dm,  }  T.  t^  W 

Dowl.  6S6,  S.  a  Batm  r.  Cbek,  9  B.  a  C.  «P7.    B*  » 

(«;  Per  AUerton,  B.,  Id.  S8:  Baktr  r.  Rmmdi*  r.  Ora^,  I  Ld.  Raym.  tft:  ^ 

CnsaweU,  1  Hodges.  1»».  Salk.  7«,  S.  C 

{t)  Saiter  v.  Yatm,  5  DowL  891 :  'Dimet  (y)  Ae  ffk*.  8  Tmnt.  01.    la^  * 

l-Hawket,  2  I\*r.  &  D.  948:  10  Ad.  A  E.  Matmm  r.  IVow,  R.  AM.  17:  Ut^ 

39,  S.  C. ;  Cretner  ▼.  Omrt,  10  Jur.  671.  v.  Hcdgtm,  1  Y.  it  J.  IS:  !«««▼• '•^ 

lu)  Hardififf  V.  Vt^attt,  15  East,  U6:  My>  3  Moo  &?.«»;  SBii^»$.i  t; 

SwoWe*  V.  iyr(^,  3  M.  &  SeL  580.    See  ONfi^Jk  v.  PTcMer*.  f  M.  aI«U  fli 

^Jj»w  V-  ^•^»  fi  M.  A  Sel.  193:   Re  (z)  OtdHfk  v.  ITaftsw,  OLttA 

afcK,  6  raunt.  094.  **•* 
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The  appointment  of  the  umpire  must  not  be  decided  by     skct.  u. 
chance;  and  where  the  umpire  was  chosen  by  lot,  the  Court  Miutnotbe 
set  aside  the  award  on  that  account  (a).    But,  under  jparticu-  Jg^*"'***  ^ 
lar  circumstances,  such  an  appointment  has  been  held  good, 
where  it  was  employed  to  decide  between  two  equally  eligible 
persons  (b).    And  it  would  be  so  if  the  parties  assented  to  it, 
with  a  knowledge  of  all  the  circumstances  under  which  the 
choice  was  made  (e);  but  not  otherwise  (^d).  A  consent  by  the 
attorney's  clerks  on  both  sides  is  not  sufhcient  (e).    No  stamp 
is  requisite  to  the  appointment  of  the  umpire  (/). 

Although  the  office  of  arbitrator  is,  in  general,  determined  Howikrw- 
by  the  appointment  of  the  umpire  (^),  yet,  if  the  arbitrators  JJJ^ftSap/ 
appoint  an  umpire  who  refuses  to  act,  they  may  afterwards  poinungan 
appoint  another  (A);  or,  if  they  join  with  the  umpire  in  his  **™p*^ 
umpirage,  it  is  only  surplusage,  and  will  not  vitiate  the  instru- 
ment (»).     It  follows,  however,  from  the  fact  of  the  arbitra-- 
tor's  authority  being  determined  by  the  appointment  of  an 
umpire,  that  the  award  cannot  properly  be  made  in  part  by 
the  arbitrators,  and  as  to  the  other  part  by  the  umpire  (^),  un- 
less, indeed,  there  be  an  express  provision  for  the  purpose  (/). 
A  statement  in  an  award  '*  that  tne  arbitrators  had  considered 
the  decision  of  the  umpire,"  would  not  make  it  bad  if  they  did 
not  consult  him  (m)« 

The  general  rule  is,  that  the  umpire  should  examine  the  Exunination 
witnesses,  &c.,  himself  (n);  but  if  no  objection  be  made  by  J^^^^^***** 
either  of  the  parties,  he  may  receive  the  evidence  from  the 
arbitrators  (o).  Where  an  umpire  refuses,  on  express  request, 
either  to  rehear  evidence  given  oefore  the  arbitrators,  or  to  ex- 
amine new  witnesses,  the  Court  will  set  aside  the  award  (/>). 
And  the  not  insisting  on  this  objection  at  the  time  of  the 
making  of  the  award  does  not  amount  to  a  waiver  of  it  (p). 
The  objection,  however,  may  be  waived,  though,  to  prevent  the 
award  being  set  aside  on  this  account,  clear  proof  must  be 
given  of  the  waiver  (q). 

The  umpirage,  like  the  award,  must  be  ready  to  be  delivered  umpirage 
within  the  time  limited  for  it.     Where,  by  deed  of  arbitration,  ^jtft^uSu-* 
dated  the  1st  ofJune,ihe  arbitrators  were  to  make  their  award  edtime. 
on  or  before  the  1^  of  October y  with  power,  in  case  they  should 
not  agree  in  making  their  award  within  the  time,  to  appoint 
an  umpire,  and  his  award  to  be  binding,  so  as  it  were  made 
within  Mix  months  after  the  date  of  his  appointment ;  and  the 
arbitrators  appointed  an  umpire  within  the  time  allowed  to 

{a\  Ford  X.  Juntm,  3  B.  ft  Ad.  248:  10  Juttka, contra  C.  J. 

Law  J.  104,  S.  C.  i  Youfig  v.  MUter,  4  D.  (<)  Bates  v.  Cuok,  9  B.  4c  C.  407;  B4xk 

&  R.  263:  3  B.  &  C.  4I»7,  S.  C. :  WeOs  v.  ▼.  Sargent,  4  Taunt.  2S2:  SoulHt^v.  Hodg- 

CboJr«,  SB.  tt  Aid.  218:  R»  CuaeB,  9  B.  mm,  \  W.  Bl.  463.    And  ace  geiMrally.S 

ft  C.  624 :  A.  v.  Uodson  ^  Drwy,  7  Dowl.  Saund.  133,  n.  (7). 

M9:  Re  Vtnnikum,  5  Jur.  7S,  B.  C.  (k)  ToUU  v.  Sa%tnder»,  9  Price.  612. 

(6)  Neaie  v.  Ledger,  16  Bast.  Al.  (/)  Per  Wood,  B..  TolHt  t.  Satmdere,  9 

(e)  Re  Tunnof  6  B.  &  Ad.  488.  Price.  619.  See  Heatheringtonx.  Robinton, 

id)  Jamieeon  t.  Bimu,  4  Ad.  &  E.  945;  7  Dowl.  192. 

In  re  Greenwood,  1  Per.  &  D.  461 1  9  Ad.  (m)  Harlow  ▼.  A«arf.  3  Dowl.  &  L.  203. 

ft  E.  fi99,  $  C.  (n)  Re  Salkefd  v.  Stater,  12  Ad.  ft  E. 

(«)  Re  Hodmm  Sf  Drurpf  7  Dowl.  M9.  167:  4  P.  &  D.  732.  8,  C 

(/)  Routiedge  v.  Thornton,  4  Taunt.  (o)  Hail y.  Lawrence,  AT.  K,  609; pott, 

704.    See  the  form.  Chit  Pormt.  6^6.  1498:  Re  Tunno,  2  Nev.  &  M.  328:  7V^ 

U)  Re^noU*  ▼.  Gray,  1  Ld.  lUnrm.  222:  good  v.  Twogood,  Id.  335.  n.:  Re  Jenkine 

I  &Uk.  70.  S.C    And»eeMUcheUy.Har-  andw{fk,d;c.,i^fiv. 

ri$,  ILd.  Rayin.  671 1  1  SaU.  71.  8,  C;  (p)  ReJenkin»S^wi/^,Sie.,\  DowL.N.S., 

S  Saund.  133  a.  276.  Re  Saikeld  v.  Slater,  12  Ad.  Sc  E,, 

(h\  See  ONver  v.  ColHnge,  11  Eait.  367:  767;  4  P.  ft  D.  732.  S.  C;  poet,  1498. 

THppm  ▼.  IQrv*  3  Lev.  863*  per  three  (9)  Re Salkekir.Shter, supra; poet,l4S»> 
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Knlurgemeat 
of  time  by 
umpife. 


Pa»t  rn.  them,  who  made  his  nmpiniffe  within  six  calendar^  but  not 
within  six  lunar  months  of  nb  appointment,  the  Court  held 
that  the  umpirage  was  ill  made  (r).  If  an  umpire  is  to  mflJce 
his  award  within  a  certain  time,  to  be  calculated  from  a  cer- 
tain day,  such  day  is  to  be  excluded  from  the  calculation  (#). 
In  a  case  where  the  arbitrators  were  to  make  an  award  by 
20th  Auffust,  or  such  other  day  as  they  should  appoint,  and 
in  case  tney  disagreed  an  umpire  was  to  decide  by  the  20th 
September,  or  such  other  day  as  he  should  appoint;  the  arbi- 
trators enlarged  their  time  to  the  1st  November,  and  in  October 
gave  the  umpire  notice  of  their  being  unable  to  affree ;  the 
umpire  had  previously  (on  17th  September^  enlarged  his  time 
to  December,  in  which  month  he  made  his  award ;  and  the 
Court  held,  that  such  award  was  good,  inasmuch  as  the  power 
of  enlargement  by  the  umpire  was  not  suspended,  until,  by  the 
final  disagreement  of  the  arbitrators,  he  became  empowered  to 
decide  upon  the  case;  and  that  the  non-agreement  of  the  arbi- 
trators was  suifiaient  to  authorise  his  interference  to  enhu^ 
his  time :  the  Court  also  held,  that  notice  of  the  enlargement 
by  the  umpire  was  sufficiently  given  to  the  defendant  by  a 
verbal  intimation  at  the  time  of  serving  the  award,  and  de- 
manding performance ;  and  that  the  non-i^reement  of  the  ar- 
bitrators, so  as  to  authorise  the  umpire  to  mterfere,  was  suffi- 
ciently notified  by  its  appearing  on  the  face  of  the  awiird  (t)» 

The  Awaf  d.  The  A  ward."] — No  precise  form  of  words  u  necessary  to  con- 
stitute an  award:  it  is  sufficient  if  the  arbitrator  express  by  it 
a  decision  upon  the  matter  submitted  to  him.  A  mere  proposal 
or  recommendation,  however,  is  not  sufficiently  decisive  (»). 
Where  an  eulaigement  has  been  made,  the  omission  to  recite 
it  is  no  objection  to  the  award  (x).  And  the  same  of  a  view 
which  the  submission  required  tne  arbitrator  to  take  (y).  An 
untrue  recital  in  the  award  is  not  binding  on  the  Court  (r). 
Though  the  order  of  reference  direct  the  witnesses  to  be  sworn, 
it  newi  not  be  stated  that  the  evidence  upon  which  the  arlu- 
trator  acted  was  given  upon  oath  (a).  If  all  matters  in  diffier- 
ence  be  referred,  it  need  not  be  lormally  stated  in  the  awud 
that  the  arbitrator  has  adjudicated  on  every  matter  in  difier- 
ence  (b).  If  the  arbitrator  is  empowered  by  the  submission  te 
give  a  certificate  for  costs  under  the  3  <9f  4  Fid,  c  24,  #.  2,  the 
certificate  should  be  made  in  the  award  itself  ^c).  The  requi- 
site contents  of  the  award  will  be  found  noticed,poff,  1488,  &&, 
when  treating  of  the  grounds  upon  which  an  awwl  may  be 
set  aside. 

Where  a  matter  is  referred  to  the  determination  of  two  or 
more  arbitrators,  it  seems  the  award  should  be  executed  bv  all 
at  the  same  time,  and  in  the  presence  of  each  other  (d).  When 
caause  was  referred  to  three  arbitrators,  with  a  power  to  them, 


Fonn  of. 


Exeeutiooof 

byubitn- 

ton. 


(r)  lltfSkcii\^d.6M.&Sel.8S6. 

{*)  Rtf  Higham,  9  Dowl.  803.  See  mUe, 
131. 

(I)  DoddingUm  t.  BaUu/ard,  7  DowL 
0i4tt  7  Scott,  733,  S.  C 

(M)  Lock  T.  FuUiamg,  5  B.  &  Ad.  000. 
Seis  ArnMDM  t.  Norman,  4  Bloc.  N.  C. 
M. 

(4)  Gootffe  ▼.  LotuUtf,  8  East*  IS. 

(y)  SjMNce  T.  Biulmm  Cotmtim  B^Omm^ 


0».,  7  Dowl.  007. 

(s)  Prieo  r,  PofkiH,  10  Ad.  &  B.  MS. 
per  JDmunon,  C.  J. 

(a)  Haiman  w.  Jute.  10  Jur.  SSS.  B.  C 

(6)  R§  Brown  mnd  O<wd0M  Cmtal  Cha» 
jwfV.  9  Ad.  &  E.  A88|  1  P.  &  0.  SBl,  & C 

(e)  Spain  ▼.  CadgO^  8  M.  A  W.  JS9:  t 
DowL  7i!i*  &  C;  pott,  1482. 

«f)  Siahoonh  T.  Jmm,  IS  M.  &  W.  481) 
8  DowL  di  L.  488.    SeeLitfteT. 
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or  any  two  of  them,  to  make  an  award,  an  award  made  by  two     smct  u. 

of  them  was  held  good,  it  appearing  that  the  third  had  notice 

of  the  meetings,  &c.  (e).    Wnere  an  award  was  to  be  made  by 

three  arbitrators,  or  any  two  of  them,  and  the  award  purported 

on  the  face  of  it  to  be  made  bv  all  three,  but  was  executed  by 

two  only,  the  third  having  refused  to  sign  it  when  requested  to 

do  so,  it  was  held  that  the  award  was  good  as  the  award  of  the 

two  (/). 

when  the  award  b  made,  the  arbitrator  gives  notice  to  the  PubUcmtkio 
attomies  of  the  parties  that  it  is  ready  for  delivery,  and  that  ^'^ 
each  of  them  may  have  hb  part  on  the  day  therein  specified, 
on  payment  of  the  expenses.  An  award  b  only  considered  as 
pnblbhed  within  the  meaning  of  the  stat.  0  df  10  W.  3,  c.  16. 
8.  2,  and  within  the  meaning  of  the  rule,  which  has  been  laid 
down  b^  the  courts  bv  analog  to  the  terms  of  that  statute,  for 
regulatmg  the  time  for  makmg  an  application  to  set  aside  an 
award,  from  the  time  of  giving  this  notice;  but,  so  far  as 
the  arbitrator  b  concerned,  so  as  to  determine  his  authority, 
it  would  seem  that  an  award  b  deemed  published  from  the 
time  of  its  execution  (p).  This  notice  is  so  considered  to  be 
the  publication  of  the  award,  though  the  expenses,  on  pay- 
ment of  which  the  arbitrator  by  sucn  notice  informs  the  par- 
ties they  may  have  the  award,  are  unreasonable  (A).  When  an 
award  purports  and  is  attested  to  be  publbhed  on  a  certain  day, 
the  Court  will  presume  it  to  have  been  published  on  that  day, 
without  any  positive  affidavit  to  that  effect  («')• 

After  the  award  is  delivered  (k)y  or  after  notice  given  bv  Alt«atiaD  of. 
the  arbitrator  of  its  being  ready  ()),  or  it  would  seem  after  it  is 
executed  (m),  no  mbtake  in  a  material  part  of  it,  as  in  the 
calculation  of  figures,  or  in  the  sum  awarded,  &c.,  can  be  cor- 
rected (n),  unless  with  the  consent  of  both  the  parties  (o);  but 
it  seems  that  a  mbtake  in  an  immaterial  part  may  (v).  An 
alteration  of  the  award  by  the  arbitrator  after  his  autnority  b 
at  an  end,  b  the  same  as  if  made  by  a  stranger,  and  the  award, 
if  legible,  will  stand  as  it  originally  was  (q).  He  cannot,  after 
the  award  is  made,  give  any  certificate  for  costs  (r). 

The  award  b  engrossed  on  35^.  stamp  paper,  and  si^ed  by  stamp, 
the  arbitrator  in  the  presence  of  a  witness.  If  it  contain,  how- 
ever, thirty  common  law  sheets,  or  upwards  (of  seventy-two 
words  each),  it  requires  an  additional  stamp  of  26s,  for  every 
fifteen  sheets  above  the  first  fifteen  (s).  It  b  usual  to  make 
out  the  award  on  stamped  paper  for  the  party  in  whose  favour 
it  b  made,  and  to  give  copies  merely,  upon  unstamped  paper, 

tSoott.N.R.,M0}9l>owL437:lltf7\m»-  Matt  w.  AUgrmm,  9  Blom,  An, 

pieman  and  Retd,  9  DowL  9S8.  (o)  JC'  p.  Cuerton,  7  D.  ^  R.  774. 

(«)  DaOiHg  ▼.  Matehett,  Wilk*.  SIA.  (p)  Trtw  r.  Bmrhm,  1  C.  &  M.  M3. 

(/I  ITkiia  T.  8harp,  18  M.  ft  W.  712;  1  And  tee  what  U  an  immatarial  part.  Id. 

DowL  &  L.  1030:  1  C.  ft  K.  348,  8.  C  («)  HwfnB  t.  Bromley,  6   East,  300. 

(gt  Brooke  v.  MUehett,  9  M.  ft  W.  477t  See  Trew  y.  Burton,  1  C.  ft  M.  A33. 

8  DowU  308, 8,  C,  (r)  Oe0««f  t.  Gorton,  15  M.  ft  W.  186. 

(h)  M*Arthtir  t.  OampMU  5  B.  ft  Ad.  («)  A5  O.  3,  c.  184.     See  Coodmn  t. 

618:  Brooke  t.  MUdtett,  6  M.  ft  W.  477f  Forte*.  6  Taunt  178:  1  Manh.  52«,  &  C: 

K  Parke,  B..  and  Aidereon,  B.     But  Me  Boifd  r.  Bmeraon.  4  Nev.  ft  M.  90.    What 

teeeObrook  w,  Dunkkt,  9  Moo.  ft  Soott,  b  an  award  within  the  act.  tee  Jebb  r, 

740:  9  Bing.eoS;  1  Dowl.  799,  8.  C  M'Kierman,  1  M.  ft    M.  940:    Carr  t. 

«)  Doe  Oarke  t.  8iUweU, 3  Ner.ft  P.  Smith,  7  Jur.  000,  Q.  a  Seea  cua  where 

701;  8  Ad.  ft  E.S46,  &C.  the  account*  of  a  partnership  were  re- 

{^)  IrvOte  V.  EInon,  8  Ea*t,  64.  ferred:  Gom^Mor  t.  aitmpeen,  16  M.  ft  W. 

(/)  Hmfiree  v.  Brortde^,  8  I^att,  309.  16.    As  to  the  coosequenos  of  a  wrong 

(m)  Brooke  v.  MittheU,  envra,  stamp*  wee  poet,  1407* 
»  See  Ward  t.  Dean,  3  B.  ft  Ad.  89«i 
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Pakt  vii\  to  the  others ;  unless  the  latter  reauire  originals  signed  and 
stamped  as  above  mentioned  (*).  Wnere  it  was  songht  to  draw 
np  a  rule  for  an  attachment  for  non-performance  of  an  award, 
it  was  held  that  it  was  competent  for  the  officer  of  the  court  to 
object  to  the  absence  of  a  stamp  on  the  award,  and  therefore  to 
refuse  to  draw  up  the  rule  {t). 
Certificate  of  Sometimes,  however,  to  save  the  expense  of  the  stamp  and 
SmS»  to-  *^®  award,  a  verdict  is  taken,  subject  merely  to  the  certificite 
of  an  arbitrator  as  to  the  amount  (u).  And  this  certificate 
may  be  given  even  after  the  assizes,  ana  after  the  return  of  the 
process  (t?),  though  no  order  of  Nisi  Prius  has  been  ob- 
tained (x).  Where  a  cause  is  thus  referred  at  Nisi  PriuSy  the 
officer  of  the  court  keeps  the  record,  and  enters  the  verdict 
finally  according  to  the  arbitrator's  award  (jf). 


stead  of 
award. 


Costs. 

Where  no 
cause  m 
oourL 


Where  a 
cause  in 
court. 


Costs.'] — Where  there  is  no  cause  in  courts  the  award  ss  to 
costs  depends  entirely  upon  the  terms  of  the  submission  ;  if  the 
submission  give  the  arbitrator  no  authority  as  to  costs,  he  can- 
not award  them  (;er).  But  where  authority  is  given  to  hira 
upon  that  subject,  he  may  order  either  party  to  pay  the  coste^ 
or  each  to  pay  a  moiety,  unless  the  submission  require  that  the 
costs  abide  the  event.  Or  if  the  award  be  silent  as  to  costs,  ea^ 
party  must  pay  his  own  costs,  and  the  costs  of  the  reference, 
equally. 

Where  there  b  a  cause  in  courty  the  award  as  to  the  costs  of 
the  reference^  depends  upon  the  terms  of  the  rule  or  order 
under  which  the  cause  is  referred ;  and  if  the  rule  or  order 
give  the  arbitrator  no  authority  as  to  costs,  he  cannot  award 
them  {a).  Where  three  actions,  in  one  of  which  an  infuii 
was  the  plaintiff,  were  referred,  and  the  costs  of  the  reference 
and  award  were  to  be  in  the  discretion  of  the  arbitrator,  it  was 
held  that  he  might  award  them  to  be  paid  by  the  infant  (6). 
Cosu  of  re-  But  if,  by  the  rule  or  order  of  reference,  the  costs  ffcneralfytat 
to  abide  the  event,  this  includes  the  costs  of  the  reference,  as 
well  as  the  costs  of  the  cause  (c).  Generally,  the  costs  of  the 
reference  are  not  costs  in  the  cause  (d).  But  where  a  verdict 
is  taken  subject  to  a  certificate,  it  is  otherwise  («).  Where 
a  cause  is  referred,  and  the  order  of  reference  b  silent  as  te 
costs,  the  arbitrator  has  power  over  the  costs  of  the  action,  hut 
not  over  the  costs  of  the  reference  (/).  If  each  party  be  or- 
dered to  repay  a  moiety  of  the  costs  of  the  reference,  one  of 
them  may  pay  the  entire  sum,  in  order  to  get  the  award  from 
the  arbitrator ;  and  he  may  afterwards  have  the  same  reiiie> 


ference. 


(«)  See  forms  of  Awards,  Chit.  Forma, 
657  to  062. 

(()  Hiit  V.  Sheombe,  9  Dowl.  S90. 

(M)  Satter  t.  Yaatm,  b  DowL  291,  per 
Park*,  B. 

(V)  Salter  ▼.  YeoAw,  ft  DowL  291. 

(M)  7>mMf  V.  Hawket,  2  Per.  &  D.  948; 
10  Ad.  A  E.  32,  5.  C 

iM)  Kmriek  t.  PMIMfw,  7  M.  dl  W.  41ft, 
per  AldertoHt  B. 

{t<  See  Chandltr  ▼.  FWSsr,  WUles,  lUt 
BeU  V.  BeOmm,  2  Chit.  Rep.  Ift?:  F%rth  t. 
Jlo6JflJON,  1  B.  &  C.  277*  See  Kmrkk  t. 
Daoim,  ft  DowL  699. 

(a)  Ftrth  V.  BMtuon,  1  B.  &  C.  277t 
Chandler  t.  V^tUer,  WIUcs,  64:  Sirutt  r, 
Rogere,  7  Taunt.  213;  2  Marsh.  524,  S,  C 
SeeGrtweT.Qigr,lTaunt.  16ft:  Maekintatk 


T.  B^f^  I  Bfaig.  989t  8  Moore,  911.  a  C 

(6)  ProuifM  T.  fi^yte.  15U,  StW.tSt 

(e)  Woo*  T.  (/KeOff,  9  Bast,  436. 

(tf)  Brown  t.  NeteM,  13  M.  a  W.  917: 

2  DowL  Jc  L.  40ft;  14  Law  J..  N.  S  .  «, 

Bxch.,  S.  C:   YVamnifly  ▼.   ntsiiOi  imj. 

1  DowL  22ft ;  ft  Moa  &  P.  4S3 ;  7  sSfr 

733,  S.  C     See  Mackintmik   ▼.  fl^A.  t 

Moore,  211(    1  Bine.  209.  5.  C: 

▼.  Gordon,  1  DowL  720:  Ftrth  t. 

1 B.  St  Cres.  277* 


(e)  Broum  v.  NsIson, 
C.  ».:  MaOckuto^  ▼.  B^fft, 

(/)  Firth  T.  HsIiwsaH,  I  B.a'Cna.97: 
Chandler  v.  F^Mtr^  wUIca,  64 1  RaB. 
ArMtr.  (K.)  18:  WhUehomd  r.  FMb,  If 
East,  167:  Befl  ▼.  BMmm,  1  ChK.  Bok 
187l  Jiisdhi  ▼.  Tmtttam,  1  B.  *  P.  J4. 
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dy  against  the  other,  if  he  refuse  to  repay  his  moiety,  as  he     SKcr.ti. 
would  have  for  the  non-performance  of  any  other  part  of  " 
the  award  (/).     In  practice,  however,  in  order  to  ohviate  all 

auestions  upon  this  point,  it  is  usual,  in  the  award,  to  order 
^e  party  in  whose  favour  the  award  is  made  to  pay  the  en- 
tire costs  of  the  award  in  the  first  instance,  and  then  that  the 
other  party  shall  repay  him  a  moiety  of  them  {a).  As  to  the  co«t»  of  ac- 
costs  of  the  action^  the  arbitrator  may  order  either  party  to  '*°°* 
pay  them,  although  no  express  authority  is  given  to  him  up- 
on that  subject  by  the  rule  or  order  of  reference  (A).  But,  if, 
by  such  rule  or  order,  the  costs  are  "to  abide  the  event,** 
the  arbitrator  cannot  exercise  any  discretion  in  the  awarding 
of  them,  or  even  in  fixing  their  amount  («'),  unless  such  dis- 
cretion be  necessary  for  properly  adjudicating  upon  all  the 
matters  referred  (k);  and  the  party  who  would  have  been  en- 
titled to  ordinary  (/)  costs  if  the  action  had  proceeded,  is  en- 
titled to  them  under  the  award  (m),  and  to  the  same  amount, 
and  under  the  same  circumstances;  and,  therefore,  if  the  de- 
fendant, ^m  the  amount  of  the  damages  awarded,  would 
have  been  entitled  to  enter  a  suggestion  on  the  roll  under  a 
court  of  conscience  act,  if  a  verdict  for  the  same  amount 
had  been  given,  he  shall  be  entitled  to  costs  under  the  award  ; 
and  the  same  where  the  plaintiff  is  awarded  no  more  than 
what  is  paid  into  court  (ti).  And  where  a  plaintiff  in  trespass 
or  case  would  be  entitled  only  to  as  much  costs  as  damages,  he 
shall  have  no  moi-e  under  the  award  (o).  The  arbitrator  need 
not  notice  the  costs  of  the  cause  where  they  are  to  abide  the 
event  (p).  In  such  a  case,  if  the  award  amount  to  a  legal  ter- 
mination of  the  suit,  each  party  is,  in  general,  entitled  to  costs 
on  the  issues  on  which  he  succeeds  (q).  If,  on  the  other  hand, 
it  do  not  amount  to  a  legal  termination  of  the  suit,  and  be 
partly  in  favour  of  one  party  and  partly  of  the  other,  neither 
18,  in  general,  entitled  to  costs  (r).  If  the  costs  of  the  action 
are  to  abide  the  event  of  the  award,  the  defendant  is  entitled 
to  the  general  costs  of  the  cause,  if  he  succeed  on  a  plea  going 
to  the  whole  cause  of  action,  though  the  other  issues  are  di- 
rected to  be  entered  for  the  plaintiff  with  damages  («).  In 
some  cases,  where  several  actions  are  referred,  the  submission 
provides  that  the  costs  shall  abide  the  event  of  each(^).     It  Co»tiaUow«d 

(/)  Hfc»#  T.  Riehanhon,  1  B.  A  P.  93:        (m)  See  Highs>nte  Archwatf  Companjf  r. 

Stoket  V.  LewU,  8  Smith,  12.  Naah,  S  B.  dc  Aid.  fi97:  BootUe  v.  Davie*, 

{g)  ThU  Ifl  of  use  for  another  purpose,  4  Nev.  &  M.  788. 
ds.  to  Mcure  to  the  arbitrator  hi*  cosU  of       (»)  Dawson  v.  Garrett,  2  Dowl.  flSi. 
the  award.    As  to  an  arbitrator's  remedy       (o)  Steimgtehurwt  v.  AUham,  3  T.  R.  138, 

f(»  his  cosU,  see  pMf,  1484.  139:  an/0, 1364, 1370.  See  upon  this  subject 

(A)  Roe  Wood  v.  Doe,  2  T.  R.  644:  Fbih  generally.  HuUuclc.  417  to  43S  t   Watson 

▼.  RMMon,  1  B  &  C.  277.    See  LetoU  v.  on  Awards.  89:  Finlajfton  v.  M'Leod,  1  B. 

Harriti.  4  D.  &  R.  1S9:  2  B.  dt  C.  620,  8.  &  Aid.  663:  Pratt  v.  Hitiman,  6  D.  &  R. 

C:  Rigb^  V.  OkeU,  7  B.  &  C.  57.  481 :  Rig^  v.  OkeU,  Th.ii  C.&Ti  Strat- 

ii)  Keitdriek  v.  Daeie,  6  DowL  6B3L   See  ton  t.  Greem,  1  Moa  &  Soott,  668:  8  Bing. 

Smewprth  r.  Brain,  2   Dowl.  &  L.  844,  437.  S.  C:  ^ry  ▼.  Webrter,  2  Dowl.  46. 
where  the  cosU  were  to  abide  '*  the  re.       {p)  Jupp  v.  GnqMon*  1  C,  M..  &  R.523: 

Mlt."  GrxMtmtn  ▼.  Jupp,  Id.:  Spiry  t.  Webeter,  2 

(*)  Reeveer.  M'Grefior,  9  Ad.  8i  E.  076;  Dowl.  46:  Ward  v.  HaU,  tt  Dowl.  610: 

1  Per.  fr  D.  379,  where  an  action  at  law  Enmoorth  ▼.  Brian,  ntpra. 
and  a  suit  in  equity  were  referred,  and  the       w)  Donburp  v.  Riekman,  1  Scott,  B6L 

COSU  were  "to  abide  the  event,**  and  it  Seeonfe.  13/6, 1381. 
was  held  that  the  erent  meant  the  ulti-       (r)  Yatee  v.  Knight,  2  Bing.  N.  C.  277- 
mate  and  general  event,  and  not  that  the       («)  Roe$  v.  di/ton,  12  Law  J..  N.  S., 

COSU  of  each  suit  should  abide  the  event  266.  Q.  B.;  2  DowL,  N.  S..  983,  S.  C 
as  regarded  thatsuit  (0  Jonee  v.  Powelt,  6  Dowl.  483.    See 

(0   See  GsfifMv  V.  BMffsr,  1  B.  &  A.  RmmU  v.  MiUe,  6  Bing..  N.  C,  949. 
670:  Haider  v.  Raith,  4  Nev.  ft  M.  466. 
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should  be  observed,  howeTer,  that  the  award  docs  not  of  itacH 
entitle  the  party  in  whose  favour  it  is  made  to  costs  sDowed  b; 
particular  statutes,  on  verdict,  nonsuit,  or  other  smdiicd  moda 
of  termination  of  the  suit,  unless  the  arbitrator  has  and  em- 
cises  the  power  of  ordering  the  suit  to  be  terminated  in  tlial 
particular  mode  («).  Therefore,  a  defendant  in  replevia  is  ad 
entitled  to  double  costs,  under  11  67.  2,  e.  19,  on  an  awik 
made  in  his  &vour  in  pursuance  of  a  leference  before  Ibm 
joined  (j;).  And  the  Court  cannot  award  costs  to  a  d^eadnl 
where  the  plaintiff,  on  a  reference  before  tasue  joined,  ha*  bea 
awarded  an  amount  less  thui  that  for  which  he  had  antflad 
the  defendant  (/).  It  seems  doubtful  whether  the  ISthsedki 
of  the  5  4^  6  Vict,  c  122,  applies  to  a  case  referred  to  Mxn- 
tion  (z).  By  the  submission  the  parties  may  agree  tliak  tki 
arbitrator  shall  be  in  the  same  situation,  and  haTetbcflae 
powers  that  a  judge  has  under  the  3  <9|f  4  Viet,  c  24,  «.  2 ;  ai^ 
if  so  agreed,  tne  arbitrator  must,  in  all  substantial  worn, 
follow  the  rules  laid  down  in  the  statute  for  the  guidaetcf 
the  judges  (a).  The  Court  will  not  interfere  to  cootnitk 
discretion  of  an  arbitrator  who  has  refused  to  certi^r  uafet^ 
enactment,  having  power  so  to  do  (6).  As  to  certifying  vbeit 
less  than  ix^  is  awarded,  that  the  cause  was  a  proper  one  wbi 
tried  before  a  jud^  see  amU^  1395;  PO«f,  1483.  An  azbitnK 
to  whom  a  cause  ts  referred  with  idl  the  powers  of  a  judge  it 
Nisi  Priusj  cannot  give  a  certificate  for  the  costs  of  a  tpeoil 
jury,  after  he  has  published  his  award,  without  prondiBf  i^ 
them  therein  (c).  ' 

Where  the  cause  goes  off  upon  an  ineffectual  arbitration, lal 
is  afterwards  tried,  costs  are  allowed  as  upon  a  rnaaarf  (4* 
But  where  a  cause  was  referred  at  Nisi  Prims^  and  the  am 
thereon  was  afterwards  set  aside,  and  the  cause  tried  agiik  i^ 
was  held,  that  the  party  ultimately  succeeding  was  not  aoM 
to  the  costs  of  the  first  trial  (e).  And  wh«re  a  caue  was  ni 
ferred  before  trial,  and  the  refmnce  proving  alxvtive,  thecaaa 
was  afterwards  tried,  it  was  held  that  the  socoesBdFai  pailT  «■ 
not  entitled  to  the  costs  of  the  reference  as  coats  ia  t^ 
cause  ( /). 

Lastly,  as  to  the  taxaiicm  of  the  costs  awarded : — If  the  v- 
bitrator  has  not  awarded  a  gross  sum  for  costs,  bat  coeti  goe- 
rally,  with  or  without  any  express  direction  as  to  their  bm 
taxed  by  the  Master,  mom  <o  wMie  the  order  or  smbmitmBS  rm 
of  court ;  draw  up  dke  mle  witk  ome  of  ike  MasUrty  md^  ^ 
appointment  from  him  at  the  foot  of  it;  aiwe  the  mn€lem^* 
notice  oftaxaHon;  terve  a  copy  of  the  rule  attd  ^RP*'"*"J5^ 
the  opposite  attorn^ ;  and  at  tic  tme  appointed  attend  ^T^ 


rCKw-j? 


(«)  P«£iMMMt,J^fiBMirT.ltefta,4    Covtateiathitt 
Nev.&M.40S.  theawanltobei 

(«)  ft»n»  T.  ifciSn,!  B.  a  A.670.  Sm   under  a  cIbim*  far  that  | 
AvMflrtf  T.  Jfew.  1  H.  BL  IO7.  (c)  Gtmm  r. 

(y)  liaMarT.  IMcft,4Nev.  aiCiaS.  W)  Dm  iktB  ▼.  Bmmg,  5 — ^ 

iz)  Higgimm  T.  BnmSkMrwt,  1  Dowi  A    Sayer,  Costa.  I7S,a  CX;  "**i*V^ 

(«)J^aiMT.CMWr.8M.aW.]a9:9Do«L  BMwMT.OMt.  U  M.a  W.0: 

746;Me«iiCr,iaS4.  Tbaartainatorahould,  t.  JfMtar,  8  SeoCt,  M^  vtan  ii^  "^ 

unnwdlatclyupoainakinf  the  award,  in.  kitciaatod.                               .  «.  -. 

•m  his  eertiScata^oSn.   &  C    Sat  (r)  PTaai  ▼.  Dmmm,  tU,kW.  C. 

ISLawJ^N.  S^an,  B.C.&C    Thi   irff 
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the  Master,  who  will  tax  the  costs  and  mart  them  on  the  rtde.  It  sacr.  n. 
would  appear,  that  the  arbitrator  should  assess  the  costs  of  an 
action  in  an  inferior  court,  for  there  may  be  no  proper  officer 
to  tax  them  (/)•  Where  the  arbitrator  awarded  the  costs  of 
the  reference,  but  did  not  specify  the  sum,  the  Court  of  Com- 
mon Pleas  held,  that  it  might  be  ascertained  by  the  prothono- 
tary^);  and  where  the  sum  was  specified,  that  Court  held, 
that  It  was  examinable  by  the  officer  of  the  court,  who  might 
reduce  it  if  he  thought  it  exorbitant  (A).  But  if  the  costs  are 
to  be  in  the  discretion  of  the  arbitrator  who  is  to  ascertain  the 
same,  the  arbitrator  is  bound  to  ascertain  and  determine 
them  (t).  The  costs  may  be  taxed  before  the  time  for  setting 
aside  the  award  has  elapsed  {k).  But  if  the  reference  was  by 
order  of  Nisi  Prius,  and  a  verdict  has  been  taken  subject  to 
the  award  of  the  arbitrator,  it  seems,  from  a  decision  of  the 
Common  Pleas,  that  it  is  otherwise  (/^.  If  the  arbitrators 
award  the  defendant  to  pay  the  plaintiff  his  costs  of  suit,  to 
be  taxed  by  the  proper  officer  before  a  particular  day,  it  is  the 
defendants  business  to  have  them  taxed  before  that  day  (m); 
and  if  he  do  not,  the  plaintiff  may,  it  seems,  proceed  to  have 
them  taxed  ex  parte  {n).  When  the  arbitrator  directs  that  the 
costs  of  the  cause  shall  be  taxed  by  the  proper  officer,  they  should 
be  taxed  according  to  the  postea  (o).  Even  where  the  cause  is 
referred  before  the  issue  is  actually  made  up,  the  rule  of  H,  7*., 
2  W,  4,  r.  74,  as  to  deducting  costs  of  the  issue  found  for  the 
opposite  party,  must  be  observed  on  the  taxation  of  costs  (i>). 
Where  a  cause  is  referred  at  Nisi  Prius,  and  less  than  20/;  is 
awarded,  the  costs  must  be  taxed  on  the  lower  scale,  unless 
there  be  an  express  provision  to  the  contrary  in  the  submis- 
^?^  (?)•  Care  should  therefore  be  taken  to  insert  in  the  sub- 
mission a  provision  that  the  arbitrator  may  certify  that  the 
cause  was  proper  to  be  tried  before  a  judge.  Indeed,  even  in  a 
case  where  such  a  clause  was  inserted,  and  the  arbitrator  cer- 
tified, but  thejudge  died  before  the  certificate  was  made  known 
to  him,  the  Cfourt  of  Queen's  Bench  held,  that  they  had  no 
power  to  order  full  costs  (r).  An  application  to  review  the 
taxation  should  be  made  promptly  («). 

Where  the  arbitrator  awarded  that  the  amount  of  the  costs  Apportton- 
to  be  taxed  should  be  paid,  one  third  part  thereof  by  the  "***<*' *'*"*•• 
plaintiff,  and  the  other  two-third  parts  thereof  by  the  defend- 
ant, the  plaintiff's  taxed  costs  were  68/.,  and  the  defendant's 
45/. ;  the  Court  considered  the  sum  to  be  paid  by  the  defendant 
to  the  plainiiff,  was  the  sum  of  30/.  Qs,  8a.  (t). 

if)  Winter  r,  CSartidt,  1  Salk.  15.    Sm  land  t.  K^lUm,  U  East.  438. 

AUimm  t .  Groj/,  3  Wils.  903;  Fox  v.  Smith,  {n)  Sadlv  v.  RMtu,  1  Cunp.  253. 

Id*  968:  Hanaon  T.  Uv«rmdg9,  2  Vent.  (»)  AUmlnf  v.  Prmtdiodt,  5  Nev.  9t  M. 

249. 243.  63S. 

(f)  Barrett  r.  Pony,  4  Taunt.  SS8.  (p)  OotfAus  v.  mekmtm,  1  Scott,  M4;  1 

(A)  FUzgtroJd  V.  Qravet,  ft  Taunt.  342:  Hodges.  7A.  S.  C 

MiBer  v.  Robe,  3  Id.  461 :  cor.  Tmterden,  {q)  fVatlen  r.  Smith,  5  M .  dc  W.  150;  7 

C.  J.,  at  charoben.8  Manh.  1832.    See  Dowl.  304.  S.  C:   Luni  v.   Hudmm,   1 

Dor»ett  V.  Oingett,  3  Scott.  N.  R..  179.  DowL  dt  L  236:  Etteman  ▼.  WUliamt,  2 

(0  MiHTgan  V.  Smith,  9  M.  Jc  W.  427;  1  Dowl.  6l  L.46. 

DowL.  N.  S..  617.    The  party  enUtled  to  (r)  Aittew  t.  Joy,  1  Per.  &  D.  460;  9  Ad. 

the  eoet«  being  willing  to  waive  them,  the  dk  E.  702.    See  ante,  1306:  see  Webber  ▼. 

award  was  set  aside  only  a*  respected  the  hee,  1  Dowl.  &  L.  585,  where  the  court 

costs  of  the  reference  and  the  award.  reAiaed  to  refer  it  back  to  the  arbitrator 

{k)  UttU  Y.  Newton,  2  Scott.  N.  R.,  to  certify. 

ISO:  1  M.  &G.  076.5.  C.  {»)   Bagnail  v.  Gale,   I  Dowl..  N.  S., 

(/)  HoMaU  V.  Miller,  2  Scott.  N.  R.,  497;  4  Scott.  N.  R..  570.     See  ante.  1395. 

163.  (()  Walton  ▼.  Ingram,  5  Jur.  462,  C.  P. 

(ml  CtamSer  t.  WMer,  WlOm,  62:  Btg-  See  Duv  ▼.  UanU,  I  Dowl.,  N.  S.,  353. 
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ArbUraUon, 


Paet  vii. 

Extent  of 
arbilrator's 
power  over 
costs  within 
thesubini»> 
don. 


Costs  caused 
by  revocft- 
tion,  default 
of  parties, 
&c. 


Arbitrator 
maintaining 
an  action  for 
his  fees,  &c. 


We  have  already  noticed,  supra,  when  the  costs  most  k 
ascertained  by  the  arbitrator,  and  when  they  may  be  taxt^  \n 
the  proper  officer  of  the  Court.  It  may  be  here  obserr^ 
that  an  arbitrator  cannot  award  costs  to  be  taxed  by  any  p« 
son  except  the  proper  officer  of  the  superior  coari;  for  tU 
would  be  a  delegation  of  the  authority :  the  taxation  of  coil 
by  the  Master  being  a  ministerial  act,  but  in  any  other 
a  judicial  act  (x).  An  arbitrator  cannot  award  any  other 
than  the  common  costs  between  party  and  party,  unless  he 
expressly  authorised  so  to  do(y);  and  of  course,  where 
arbitrator  awards  costs  to  be  taxed  by  the  Master,  sa^ 
will  be  taxed  as  between  party  and  party,  and  not  as  bet 
attorney  and  client  (z).  Where  a  cause  was  referred  by 
of  Nisi  PriuSj  and  oy  the  order  the  costs  of  the  cause  vere 
abide  the  event  of  the  award,  and  the  costs  of  the  special  jaf 
which  had  been  obtained  on  the  motion  of  the  derendant,  i 
of  the  reference,  were  to  be  in  the  discretion  of  the  arbitni 
the  Court  held,  that  the  arbitrator  had  only  the  power  <ij 
lowing  the  costs  of  the  special  jury  as  costs  in  the  cause,  ^i 
party  who  moved  for  the  same  were  to  succeed ;  and,  im 
fore,  that,  after  awarding  a  verdict  for  the  plaintiff,  ht  m 
not  award  that  he  should  pay  the  costs  of  the  special  jarTJl 
Where  a  submission  is  made  under  an  order  of  Nisi  ?^ 
the  arbitrator  may  award  costs  subsequent  to  the  ord»:  I 
not  so  where  the  submission  is  by  bond  (6).  Anerrcii 
costs  does  not  necessarily  vitiate  the  award  (e). 

As  to  liability  to  pay  costs  caused  by  a  re  vocation  of  the 
trator*s  authority,  detault  of  parties,  &c.,  see  ante^  1467. 
Where  a  rule  was  made  absolute  for  setting  a»de  an  a 
on  the  ground  that  the  arbitrator  had  wrongfully  p 
ex  partCy  Coleridge,  J.,  refused  to  make  it  part  of  such  m^, 
the  part^  not  attending  before  the  arbitrator  should  paj 
to  the  other  party,  under  the  usual  clause  in  the  order 
ference,  that  if  either  party  was  euilty  of  wilfdl  delij 
should  pay  such  costs  as  the  Court stiould  direct,  saying,^ 
must  be  the  subject  of  a  separate  motion,  so  as  to  give  ilJ 
fendant"  (the  party  not  attending)  "an  opportunity  « 
swering  the  statement  made  against  him  **  (</). 

It  may  be  here  noticed,  that  an  arbitrator  may  record 
costs  of  the  award,  if  there  has  been  an  express  promise  t; 
them  (tf ) ;  but,  it  seems,  he  cannot  do  so  upon  an  implitrl 
mise  (/).  The  Court  has  no  general  jurisdiction  overirf 
toi-s,  as  to  the  amount  of  fees  charged  by  them,  whetb* 
reference  be  under  a  rule  of  court  or  not  (^),  nor  over  tbi 
the  attorney  who  prepares  the  award  {g)»  It  seems  ^ 
whether  their  going  before  the  Master,  and  submitunf 


(X)  Knott  V.  Long,  2  Stra.  10S5;  Cas. 
temp.  Hardw.  181,  5.  C. 

(y|  Whitt-hiad  v.  KrtA,  12  East,  167*. 
Barker  v  Ttbson,  3  Bla.  Rep.  953:  Marder 
V.  Q>^,Cowp.  127:  Seecombe  v.  BoM.SM. 
*  W.  1 29;  8  Uowl.  167,  S.  C:  Bartle  v. 
MuJtgroce,  I  DowU,  N.  S.,  325.  If  he  do 
so,  and  the  costs  bie  so  taxed,  the  court 
should  be  moved  to  set  aside  the  award, 
not  to  review  the  Uxation  (S.  C.)  But 
aee  HartnaU  v.  Hitf,  1  Forest's  R.  73. 

(z)  Pratt  T.  SaU,  Cas.  temp.  Uardw. 
161. 

(a)  WiiUaymm  r.  M'Ltod,  1  B.  ftJAJd. 


663.     See  Geera*  v.  G^r^n.  I*  ^ 

where  it  wag  held  that   U»  s.*H 

certificate  for  the  cocta  of  »  j^ 

was  given  too  latec 
(dfTidd's  Pract.  888.  9th  c^ 

45.  Barnes,  58. 
(c)  AUchgmn  r.  Oxne^  9  Man 
{di  G4hltfinv.  CAifeoCr.tDo^ 
(«>  Hoggins  V.  GortiaR,  3  Q.  &.« 
(/)  Hotigins  V. 

V.  fFffme,4E*p.  47: 

1  OowL48. 

Jg)  DotMtt  ▼.  Gmgma,  Z 
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demand  to  his  taxation,  wonld  subject  them  to  snch  jurisdiction.     8»ct.  u; 
A  clear  intention  so  to  do,  must  at  all  events  be  shewn  (A). 

Arbitratof^s  Authority y  how  deUrmined,'] — The  arbitrator,  as  ArMtntor'i 
soon  as  he  has  made  his  award,  is  funettu  offlcioy  and  cannot  h^^J^^eter- 
afterwards  alter  it  in  any  material  part  (t).    So,  if  he  do  not  mined, 
make  his  award  within  the  time  limited  by  the  rule,  order,  or 
submission,  or  witliin  the  enlaived  time,  (if  the  time  have  been 
enlajged),  anv  award  made  by  nim  afterwards  will  be  void  (j). 
So,  in  general,  but  not  necessarily,  by  the  appointment  of  an 
umpire  (Jh)^  or  by  an  express  revocation  of  the  submission  (/), 
or  by  an  imnlied  revocation  of  it  (m),  the  authority  of  the 
arbitrator  is  determined. 


Sect.  3. 
Setting  aside  the  Award, 


In  what  Catet, 

1.  Where  the  Arbitrator  has 

not  pursued  the  SulnniS' 
sioUf  or  has  in  any  other 
respect  exceeded  his  Au' 
thorityy  U86. 

2.  Where  the  Award  is  uneer- 

tain  or  ambiguous,  1489. 

3.  Where  the  Award  is  not 

Final,  either  by  reason  of 
not  deciding  all  the  Mat- 
ters rrferred,  or  other- 
wise  making  subsequent 
Proceedings  necessary, 
1492. 

4.  Where  the  Award  is  incon- 

sistent,  1496. 

5.  Where  the  Award  is  illegal, 

1497. 

6.  Where     the    Proceedings 


In  what  Cmm— continued. 

were  irregular  or  /raw 
dnient,  1497. 

7.  Where  the  Arbitrator  has 

miscondtteted  himself, 
1498. 

8.  Where   it  appears  on  the 

face  of  the  Award  that 
the  Arbitrator  has  mis- 
taken  the  Law,  1499. 

9.  Where  the  Award  is  bad 

in  a  Part  not  separable 
from  the  Residue,  1500. 
Who  may  apply  to  set  aside  the 

Award,  and  how  Objections 

may  be  Waived,  1501. 
How    and  within   what    Time, 

1502. 
Costs  of  Application,  1506. 
Referring  back  Matters  to  Arbi- 

trator,  1506. 


In  what  Oases.'] — It  may  be  necessary  to  premise,  that  the  in  what 
Court  will  not  enter  Into  an  examination  of  the  merits,  upon  ingenermi. 
an  application  to  set  aside  an  award  (n),  unless  it  appear  mani- 
festly from  the  merits  that  the  arbitrators  have  acted  disho- 


(A)  Dojwtt  V.  Cingell,  3  Scott,  N,  R., 
179;  2  M.  &  O  870,  S.  C 
(<)  Ante,  1479. 
U)  Port,  I486. 
(*)  Ant€,  1477. 
{t)  Antt,  1406, 


(m)  Ante,  1468. 

(n)  Luctuv.  fVUton,  2  Burr.  701:  An- 
derion  v.  Coreter,  1  Str.  301 :  fTiUiamt  v. 
Afoti/Atote,  7  M.  &  W.  134:  PhUiip»y,Bd- 
toardM,  1  DowL  di  L .  463 :  pott,  1499. 
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Pamx  tii.    neatly  or  comiptly  (o) ;  for  the  parties  haTing  chosen  to  sob- 

stitute  the  decision  of  an  arbitrator  for  that  of  a  judge  and  jmy, 

mnst  abide  by  bis  determination  in  matters  of  law  as  wdl  n 
of  fact  ( p).    Nor  will  the  Court  set  aside  ihe  award  oo  tin 
ground  of  the  arbitrator  baring  decided  contrary  to  law  («); 
and  this,  though  the  arbitrator  be  not  a  barrister  (r),  hbhi 
the  mistake  appear  on  the  fiice  of  the  award,  or  up(m  tiie  ba 
of  another  paper  delivered  with  it  (#).     But  ererj  grcmnd  far 
relief  against  an  award,  in  a  court  of  equity,  is  eqaally  anil- 
able  in  a  court  of  common  law  {t).    It  may  be  added,  thattk 
courts  at  Westminster  hare  no  authority  to  set  aside  an  awi 
made  in  an  action  depending  in  the  Court  of  Cooimon  Plflu  at 
Lancaster,  and  referred  by  order  of  Niii  Prku  («}. 
Not  wh«e         The  Court  will  not  set  aside  an  award  absolutely  T<rid-I» 
^d  0?^      instance,  one  made  after  the  submisuon  has  been  rerobd- 
doubtful.       unless  it  is  capable  of  bein^  enforced  by  executi<m  witkst 
suit  (x).    Also,  where  there  is  a  doubt  as  to  the  validitr  dm 
award,  the  Court  will  not  set  it  aside,  nor  grant  an  attacww^ 
but  will  leave  the  party  to  hb  action,  unless  where  it  isopiUe 
of  being  enforced  without  suit  ( jr).    The  Courts  are  gctn^ 
desirous  of  sustaining  an  award  (z).     As  to  the  de£E»oet»a 
action  on  a  defective  award,  eeepostf  1508. 
DeftetB  for        The  following  are  the  most  usual  defects  for  whidi  an  a^ 
Tw^^nibe  ™*y  ^  se*  aside:— 


l8t.  That  the  ArbitfxUar  has  not  pufwedOeSMbmimmifri^ 
in  any  other  respect  exceeded  his  Authority: — 
Subminion        If  the  award  do  not  pursue  the  submisdon  in  every  matoni 
muH  b«  pur-  p^jijj^^  ti^e  q^^^^  ^jq  get  it  aside  (o).  Therefore,  if  the  sakak 

sion  be  to  perform  the  award  of  the  arbitoators  and  their  0* 
pire,  it  would  seem  that  an  award  by  the  arbitratononljs 
When  not      Dad  (6).    And  where  the  reference  was  to  the  award  of  t«« 
"JJ**«^P">"  named  persons,  and  of  such  persons  as  they  should  nxmB^ 
before  tney  proceeded  to  act,  or  of  a  majority  of  them,  !»«• 
they  conld  not  unanimously  agree: — Coterwge^  J.,hm,tb«J 
no  award  of  two  could  be  good,  until  the  third  had  had  a  wl 
opportunity  of  joining  in  it^  and  had  declared  his  diaseot  fttA 
nu^te^im    ^^  ^'  withdrawn  from  the  reference  (c).    If  the  award  be  d^< 
made  In  time,  ^j^jg  ^^^  delivered,  or  be  ready  for  delivery,  by  the  tiiw  li- 
mited in  the  submission,  and  according  to  the  terms  of  it.  or 
within  the  enlai^ged  time,  (when  the  time  has  be^  proper^ 


(o)  1  Seund. a87d;|KMf,  1498.  («)  rhwifcr  t.  lOmwmi,  U S.  * *■ 

(p)  See  Shearman  ▼.  B«D,  5  M.  &  SeL  190.                                              .  .  ^ 

604:  Richardmrn  v.  Nowte,  3  B.  &  AkL  («)  Doe  Tmmbim  ▼.  Aw">  Lf 'i^i 

237: 1  Chit.  Rep.  (J74,  S.  C:  Prieer.  PHm,  385:  Hobba t,  Arrer*, 8  Dcwd. »  ^ 

9  DowL  334:  Jrchtr  v.  Owm»  9  DowL  aee  Jfouerr.  Bearar.a&a.U*^ 

341.  (y)  Ridk«^tenv.N0Mrw.3a>A-», 

(V)  Toffe  T.  M«(pM,  8 DowL  638:  Qnnp.  BuH^  t.  StoMM.  4  Do»L 770:  B^ 

btU  V.  Twemiow,  1  Price.  81:  Wiimm  ▼.  ai^o(fc«r»,8  $cott.371:  S  Do«t;i.W 

King,  2  DowL  638,  n.    And  tee  further,  Tihdai,C,i.:  HMtr.Wmwn.mfn.'^ 

fNMf,  1499:  H<m^  T.  iUiwnMe,  1  H.  &  W.  far  t.  StatttaiwrOb,  8  SeoCt.  377:  >  ^^^ 

(r)Httitf(9'V.Aa0fnr.8DowL879:Xafc-  (i)  See  fto  Tuwjiln—  md  JM^*"^ 


ton   V.   Popnter,  3  Dowl.  901:  Jttpp  ▼.    906.  per  CWera^gv,  J.  .  e- 

Graimm,  Id.  199}  1  C,  M..  di  R.  593,5.  C:        (•)  Hmienm    v.   mmammm,  1  ^ 


Penyman  y.  Steggatt,  2  Id.  726;  3  Moo.  A;  116.                                             ^^^ 

Scott.  93,  S.  a,  overruled  by  AMbton  ▼.  (6)  BtaAeHngtm  r,  JWmm.  t  Wf^ 

Poafnter,  3  Dowl.  901.  199.                                          ,_  — 

(«)  Kent  ▼.  Beteb,  8  East,  18:  po«r,  1499.  (c)  Re  Tmakmm  t.  Bmd,  9  I>P»i-» 

{t\  Res  V.  tVheeler,  3  Bun;  12fiO.  mUe,  1478. 


SeUiag  aside  Award.  1487 

enlai^),  an^  award  made  afterwards,  without  the  consent  of    ssct.  nr. 
all  parties,  will  be  bad  (J).    So  it  is  bad  if  the  arbitrator  dele-  p^j^^^.    — 
gate  his  authority :  as  an  award  that  a  party  shall  put  certain  Autimri^ 
premises  in  repair  to  the  satisfaction  of  A,  B,^  or  the  like  (e), 
DO  the  award  is  bad,  if  the  submission  be  to  several  arbitrators, 
and  they  do  not  thereby  give  their  ^'oti»<  judgment  upon  every 
matter  submitted  to  them  (/) ;  or  if  one  of  them  delegate  his 
authority  to  another  (g).    Also  an  award,  whereby  the  arbi-  ReMrrinc 
trator  assumes  to  reserve  a  power  over  future  differences,  and  R^JJ^^Sr- 
which  power  is  not  given  him  by  the  award,  is  bad  (A) ;  as  an  enoes. 
award  that  a  party  shall  execute  conveyances  to  be  settled  by 
such  counsel  or  solicitor  as  he  (the  arbitrator)  shall  appoint  («). 
If  a  cause  be  referred,  it  seems  the  arbitrator  cannot  direct  a  Power  to 
verdict  to  be  entered,  unless  a  power  has  been  given  him  for  JJ'Kenil^. 
that  purpose  (k).     Under  a  reference  of  all  matters  in  differ-  Toiutefact* 
ence,  an  arbitrator  has  no  right  to  state  facts  for  the  opinion  of  ^ot  opiokm  of 
the  Court,  unless  there  is  a  special  direction  siven  to  him  so  to  ^°^"^* 
do  (/).  Nor  does  an  authority  to  enter  a  verdict  authorise  him  Tomtera 
to  enter  a  stet  processus  (m).    An  arbitrator  to  whom  a  cause  is  ***'  P««»«u». 
referred,  with  power  to  direct  how  the  verdict  shall  be  entered,  jJSJjJJit. 
has  no  authority  to  arrest  the  iudgment  {n).    Where  the  arbi-  i>^tj.n„inL- 
trator  is  **  to  determine  what  he  shall  think  lit  to  be  done  by  what  arbi- 
either  of  the  parties,"  he  b  not  bound  to  direct  affirmatively  {^hSStto 
that  something  shall  be  done,  unless  he  shall  so  think  fit  (o).  be  done. 
If  the  arbitrator  decide  upon  more  matters  tlian  are  submitted  Deddingon 
to  him,  the  award  is  bad.  Thus,  if  a  cause  only  be  referred,  the  SSSuS* 
arbitrator  cannot  decide  upon  other  matters  in  difference  be- 
tween the  parties  (p).    If  by  the  terms  of  the  submission  he 
has  to  determine  the  boundaries  of  certain  lands,  and  he  enters 
into  the  qaestion  of  title,  and  decides  upon  it,  or  the  like,  the 
award  will  be  bad  (q).    And  the  same  if  he  decide  upon  mat- 
lift  See  Marfuv,  Marriott,  1  lA.  lUyro.    HotpUal,  3  DowL,  N.  S.,  164;  5  Soott,  N, 
115:  Freeman  v.  Bamord,  Id.  947:  1  Salk.    R..  79,  where  facts  were  itated  for  the 
60;  a  Id.  46,  S,  C:  Brown  v.  Vawer,  4    opinion  of  the  Court;  and  under  parilcu- 
Eott.  584:  Henfteo  ▼.  Bromleyt  (>  I^ast,    lar  circunutaiicei  it  was  held,  tliat  it  was 
3IU:  Ae  Higham,  9  Dowl.  s2U3:  Re  Mor-    not  neceuary  for  the  arbitrator  to  decide 
P^t,  2  DowL.  &  L.  967,  where  it  was  tield    finally  a«  to  the  amount  of  damagei  to  be 
that  the  arbitrators  had  no  power  to  limit    recoTered,  and  to  direct  how  the  judgment 
the  time  for  making  the  award.  ahould  be  entered  up.    See  Scott  v.  Van" 

if}  Tomtin  v.  Ma^or,  3fe^  qf  Fortlwkk,  eandau,  8  Jur.  1 1 14,  g.  B.,  where  the  arbi- 
fi  Ad.  A  Kl.  147:  Tand^  v.  Tom^y,  9  DowL  trator  raiied  objections  for  the  opinion  of 
1044.  the  Court,  and  made  an  hypothetical  ad- 

if)  little  T.  Vewton,  8  Soott,  N.  R..  509;  Judication,  and  the  award  was  held  good. 
9  DowL  437,  S,  C;  Re  Templeman  and  And  see  Re  Wright  v.  Cron^fbtd  Can, 
Reed,  9  DowL  962.  per  Coleridge,  J.  For  Comp.,  1  Q.  B.  98;  4  P.  &  D.  730.  But 
the  purpose  of  enabling  them  so  to  give  see  Wood  v.  Hotftam,  5  M.  &  W.  674.  If 
their  joint  judgment,  they  should  com-  there  is  such  a  direction  it  b  not  compul- 
municate  and  agree  togethier  before  sign-  sory  on  him  (S.  C).  When  the  arbitrator 
log  tlie  award,  S.  C,  has  power  to  report  specially  to  the  Court, 

igt  Little  V.  Netoton,eupra.  he  should  not  state  the  evidence  in  order 

(A)  Maneer  v.  Heaver,  3  B.  ft  Adol.  S96;  that  the  Court  may  judge  what  are  the 
Com.  Dig.  Arbitrament  ( hU  15).  facts,  but  he  should  state  the  facu,  in  or- 

(i)  Tandp  v.  Tandjf,  9  Duwl.  1044.  der  that  the  Court  may  decide  any  ques- 

(k)  Cock  T.  Gent,  13  M.  &  W.  364:  tloo  of  law  arising  thereupon:  Jep/umv, 
Hmok^ard  ▼.  Storke,  2  Dowl.  tt  L.  936:  Hawkine,  8  Scott,  N.  R.,  605;  2  M.  ft  O. 
Hutchinaon  ▼.  BUtekwett,  1  Moo.  ft  Scott,    366,  S.  C 

513;  8  Bing.  331 ;  1  Dowl.  267, 8.  C :  Jack         (m)  Hunt  v.  Hunt,  5  Dowl.  442:  Ward 
»on  V  OoHe,  1  M'CleL  tt  Y.  200:   Donlan    v.  HaU,  9  Dowl.  61 U,  per  Coleridge,  J. 
V.  Brett,  4  Nev.  dc  M.  854;  Ha^tntrd  ▼.        (ft)  Angua  v.  Rei^fiird,  11  M.  &  W.  69; 
PhiUipe,  1  Nev.  &  P.  288:  Doe  Body  v.    12  Law  J.,  N.  S.,  180;  2  DowL.  N.  S., 
Cos,  15  Law  J.,  Q.  B..  317,  where  the    735,  Exch.,  S.  C. 
Court  Iteld  that  the  arbitrator  had  no  au-        (o)  Angtu  v.  ReS^fiird,  eupra. 
thorlty  to  direct  judgment  to  be  entered       {p)  Atkimon  v.  Jonee,  1   Dowl,  6c  L. 
up.    See  port,  1500.  825. 

(/>  Barret  t.  Wileon,  1  C.,  M.,  dt.  R.586:  (q)  See  Dee  Lord  CarHtte  v.  BaU^f  of 
3  Dowl.  280,  8.  C:   Bradbee  v.  Ouiete    Morpeth,  3  Xauut.  37&   See  Price  v.  Pi^ 
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ters  abandoned  by  the  parties  (r).  So,  if  there  be  a 
'  of  a  pGurticular  difference,  and  there  are  other  things  in  coor 
troversy,  and  a  general  release  b  awarded,  Uie  award  is  bad,  at 
least  pro  tanto;  but  it  most  be  shewn  that  there  were  sneh 
other  matters  to  avoid  the  award  («).    Where,  by  an  <mler  d 
reference,  the  costs  of  the  cause  were  to  abide  the  event  of  the 
award,  and  the  arbitrator  decided  the  suit  in  iavour  of  the  de- 
fendant, and  ordered  the  plaintiff  on  a  certain  day  to  psv  him 
those  costs;  it  was  held  tnat  the  award  was  good,  as  the  de- 
fendant was  not  deprived  of  any  right  which  he  poeseoed  to 
recover  the  costs  at  an  earlier  date  m.    In  one  case  an  awaid 
was  held  good,  which  ordered  an  in»nt  to  pay  costs  («).   1b 
general,  where  a  cause  in  which  several  issues  are  joined  U  re- 
ferred, the  arbitrator  should  find  for  the  plaintiff  or  the  AfXxsi^ 
ant  specifically  on  each  issue  {x).    Where  a  cause  is  referred, 
it  is  not  necessary  that  the  arbitrator  should  find  for  thepkin- 
tiff  or  defendant  in  the  very  words  of  the  issue ;  it  is  somcieiit 
if  he  decide  substantially  the  question  in  dispute  (/).    It  is 
sufficient  if  he  find  in  the  words  of  the  issue :  he  need  not 
find  in  express  terms  for  plaintiff  or  defendant  (xr).    An  awird 
made  in  favour  of  a  person  who  b  a  stranger  to  the  snbmisaei 
is  bad,  unless  it  is  for  the  advantage  of  one  who  is  a  party  te 
it  (a);  and  the  same,ofcourse,  if  made  against  a  stranfler.  In  one 
case  it  was  held,  that  the  arbitrator  had  not  exceeded  his  autho- 
rity in  directing  a  payment  to  be  made  to  the  wife  of  a  party  to 
the  reference,  who  was  also  a  PArtv  to  f>ame  {b\    Wnere  ai 
arbitrator  awarded  payment  of  a  debt,  which  did  not  aecm 
until  after  the  parties  had  entered  into  the  submission,  the 
Court  set  aside  the  award  (c):  they,  however,  will  notprefune 
that  fact ;  it  must  be  proved  (c).      So,  if  a  party  bring  an 
action  for  the  arrears  ot  an  annuity,  a  reference  of  the  caoaey 
and  even  of  all  matters  in  difference,  will  not  give  the  arbitn- 
tor  power  to  award  to  the  plaintiff  the  value  of  the  annuity  (i}> 
But  if  the  submission  give  the  arbitrator  power  to  order  aoi 


Arin,  2  Per.  &  D.  304:  Makotm  v.  FuOor- 
ton,  2  T.  R.  646..    The  arbitrator  may  In- 

Jfuire  into  matten  dehors  the  matters  re- 
erred,  if  it  is  necessary  for  the  purpose  of 
abjudicating  upon  the  matters  {referred : 
Battem  Counhea  RaUwe^  Compat^  t. 
RobertMn,  1  Dowl.  &  L.  4:96;  6  Scott,  N. 
R..  002.  S.  a 

(r)  Hooper  v.  Hooper,  1  M'CleL  dc  Y. 
50tf.    See  Bird  w.  Cooper,  4  DowL  148. 

i»)  HiU  V.  Tknm,  S  Mod.  309.    See  poet, 
IfiOO. 

{t)  CbcAefriim  T.  Ntfieton,  9  Dowl.  876. 

(u)  Proud/bot  v.  poile,  3  Dowl.  6l  L.594. 

U;  See  Doa<.  1494. 

(y)  fVi/kee  V.  Sh^^ton,  3  Nev.  6t  M.  S40. 
See  ooet  1494. 

{zVABen  v.  Lowe,  4  a.  B.  66;  3  G.  di  D. 
393.  5.  C. 

ia)  Bedsm  v.  Ckirkeon,  1  Ld.  Rayni. 
123:  EedenCade  v.  Maliard,  Cro.  El.  4:  5 
Co.  78:  Bretton  v.  Prut,  Cro.  EI.  758: 
Bird  V.  Bird,  I  Salk.  74:  Either  v.  Pimbte^, 
11  East,  188:  Ingram  v.  MUnee,  8  East, 
44A.  And  see  I  ito.  Abr.  249,  pL  15.  But 
in  Ra  Skeete,  (7  Dowl.  618),  WiUiama,  J., 
seems  to  have  been  of  opinion,  that  an 
award  of  a  sum  of  money  to  be  paid  to 
a  stranger  was  good  under  the  circum- 
stances, though  his  lordship  held  that  it 


oould  not  be  enforced  by  attaeimMnt.ar 
on  the  application  of  Ute  stranccr.  ^ 
Re  Warner  and  att^ers,  2  DowL  &  L.  ML 
where  an  award  directing  couwymoeiio 
be  executed  by  a  stranger  to  the  subtf*- 
skm  was  held  good. 
(fr)  IVytme  y.  Wmme,  htflm, 
(e)  Beuiflt  T.  Leigh,  7  DowL  173:  * 
Marphett,  2  Dowl.  6l  L.  967;  p^.  HM. 
See  Brown  v.  Watmm,  8  Scott,  JSk  < 
DowL  22,  S.  C.  where  It  was  held  tM 
the  arfoitralon  had  r^tly  taken  iDte 
their  consideratioQ  a  demand  which  «si 
accruing  at  the  time  of  the  submisiiae: 
but  this  was  by  reason  of  the  particaltf 
terms  of  the  reiierenoe.  Wwrme'%.  Wfme, 
3  Scott.  N.  R..  435 : 4  M.  &  G.  253,  5.  C 
where  an  action  of  replevin  faroittiit  ii 
respect  of  a  distress  for  an  annuity  «tf 
referred;  and  by  reason  nf  therarticdv 
terms  of  the  reference.  It  was  heM  ^ 
the  arbitrator  had  not  exceeded  hi*  ■»- 
thority  in  dealing  with  the  amars  of  ite 
annuity  accruing  after  the  cause  of  aecidD 
arose.  AndseeKe0r*iPM4>Ch«(iMCbM' 
Companp,  1  P.  &  D.  391  i  9  Ad.  &  £.i&^ 

(rf)  Toytor  V.  Shufl^tcvrO,  2  Scott.  K.B. 
874;  8  DowL  281,  5.C..  per  TMal,  C.  i. 


Setting  tmde  Award.  1489 

i       determine  what  he  shall  think  fit  to  he  done  hy  the  parties  re-    Sicr.  ni. 

Bpeeting  the  matters  in  dispnte,  and  one  matter  in  dispute  he- 

iore  the  arbitrator  is,  that  tne  defendant  has  not  given  security 

for  the  annuity,  as  he  has  agreed  to  do,  the  arbitrator  may 

award  the  defendant  to  pay  to  the  plaintiff  the  value  of  the 

annuity  («).  Where  a  set*off  was  pleaded,  and  by  a  judge's  order 

I      aU  matters  in  difference,  including  the  claim  of  defendant  in 

>      his  set-off  in  the  said  action,  were  referred,  it  was  held  that 

the  arbitrator  had  properly  taken  the  set-off  into  consideration 

I      as  a  matter  in  difference,  though  not  payable  until  after  the 

date  of  the  action  and  judge's  order  (/ ).      An  arbitrator  who  Authorltfnff 
had  authority  to  decide  on  what  terms  a  partnership  agreement  ^  ^'^'^ 
should  be  cancelled,  directed,  amongst  oUier  things,  that  one  of  nJmeot 
the  partners  should  have  all  the  debts  due  to  the  firm,  and  o^^er* 
should,  if  necessary,  sue  for  them  in  the  name  of  his  late  part- 
ner: it  was  held,  that  in  authorising  one  of  the  parties  to  sue 
in  the  name  of  tJie  other,  the  arbitrator  had  not  exceeded  his 
authority  (g).    Where  the  sufficiency  of  a  title  is  referred,  the  Bond  of  in- 
arbitrator  exceeds  his  authority  by  awarding  a  conveyance  with  <iannUy. 
a  bond  of  indemnity  T A).    So,  on  a  reference  as  to  rent,  the  ar-  po^erof  dto- 
bitrator  cannot  awara  a  power  of  distress  unless  expr^y  au-  tnu. 
thorised  (t).     Where  upon  a  submission  of  all  matters  in  dif- 
ference, by  partners,  tbe  arbitrator  awarded  that  the  partner- 
ship should  he  dissolved,  the  award  was  held  good  (j).    And  Moiety  to 
where  the  question  submitted  was,  whether  A.  or  B.  had  the  •"**• 
right  to  the  tithes  of  certain  lands,  an  award  of  undivided  moie- 
ties to  both  was  held  good  (k).    Where  there  was  an  agree-  DiraetioQtas 
ment  for  a  lease  of  a  coal-mine  for  sixty 'three  years,  from  the  toieMs. 
1st  May,  1801,  the  lessee  to  be  allowed  three  years  from  that 
time  for  winning  the  colliery,  without  payment  of  rent ;  and 
an  arbitrator,  being  authorised  to  give  such  directions  for  a 
lease,  according  to  the  terms  of  the  agreement,  as  he  should 
think  fit,  directed  a  lease  for  sixty-three  years,  from  the  1st 
May,  1804:  it  was  held,  that  he  had  exceeded  his  authority, 
and  that  the  award  was  consequently  bad  (I),    See  Baxter  v.  Action  of 
HaHer  («),  as  to  an  arbitrator's  power,  where  an  action  of  ac-  ■«»unt. 
count  was  referred.     As  to  an  arbitrator  not  being  able  to  ^JJJ^Sa* '° 
award  as  damages  a  larger  sum  than  the  damages  laid  in  the  mages  in  de- 
declaration,  &c.,  in  respect  of  a  cause  referred,  see  wUe^  1463.  «)*»twn. 
As  to  arbitrator's  power  over  costs,  see  oflnU^  1480. 

Where  the  part  in  which  the  arbitrator  has  exceeded  his  Part  bad 
authority  is  distinct  and  separable,  the  award  may  stand  good  ^^^Uue. 
for  the  rest,  (/xwf,  1600). 

^nd.  That  the  Award  is  uncertain  or  ambiguom: —  JWardll  Sf- 

If  there  be  any  uncertainty  in  a  material  part  of  the  award,  certain  or 
at  least  if  it  do  not  contain  certainty  to  a  common  intent  («),  "nWguow*- 

(€)  Tartar  v.  ShMtOewvriht  mpra.  But  tee  pott,  1485.  and  catet  there  dted, 

(/)  Peteh  ▼.  Fowntoin,  7  Scott,  441 :  5  as  to  where  an  arbitrator  may  award  a 

Btns.,  N.  C,  442,  S.  C,  nom.  Fetch  v.  bond  to  be  given. 

CkMon,  7  Dowl.  496.  (<)  Pattoe  v.  Patene,  3  Bing..  N.  C,  808. 

(jF)  Burton   (or  Burt)   v.  Wignwre  (or  {J)  Green  v.  Waring,  1  W.BI.475. 

Wigttw),  1  BiDg.  N.  C.  085;  1  Hodges,  81 ;  {k)  Ptocmt  v.  Goringe,  3  Taunt.  426. 

1  Scott,  610,    S.  C:  Rifund  v.  Hatton,  10  it)  Bonner  ▼.  Uddeilt  1  B.  di|B.  80. 

M.  &  W.  «68;  «  DowU,  N.  S.,  446.  (m)  7  Scott,  95a 

/A>  Rim*  ▼.  ANmb,  3  Ner.  &  P.  982.  in)  Hawkim  v.  Calebmgh,  I  Burr.  274. 
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it  is  bad  (/).     An  award  that  a  sum  of  230/.  is  dae  to  the 
plaintiffs,  and  that  out  of  the  said  sum  the  defendants  shoold 
pay  the  arbitrators  93/.  for  the  costs  of  the  agreement  of  refe^ 
ence  and  their  award,  and  for  their  chai^,  trouble,  and  attend- 
ance, and  for  costs  in  certain  actions  mentioned  in  the  refereooe, 
has  been  held  uncertain,  for  not  specifying  the  sum  to  be  ap- 
propriated to  each  object  (m).     And  under  a  subnusnon  in  a 
dispute,  as  to  a  building  contract,  of  all  claims,  &c.,  as  to  al- 
leged defects,  extra  work,  and  deductions  for  omissions,  tmd  to 
ascertain  what  balance  might  be  due  in  respect  of  extras  and 
omissions,  an  award  of  246/.  generally  to  the  builder  was  held 
bad  for  uncertainty  (n^.    XJpon  a  reference  to  a  surreyor  of  a 
cause  and  all  matters  in  dimerence,  an  award  that  defendant 
had  over-paid  plaintiff  34/.,  was  held  insufficient  to  entitle  the 
plaintiff  to  enforce  the  award  by  attachment  (o).    Where  a 
cause  and  all  matters  in  difference  were  referred,  the  award 
was  held  bad  for  uncertainty,  for  not  awarding  to  what  amount 
the  plaintiff  was  entitled  to  recover  in  respect  of  the  action,  so 
that  it  might  be  ascertained  whether  the  costs  should  be  taxed 
on  the  higher  or  lower  scale  (/>).     On  the  other  hand,  in  aa 
action  against  an  executor,  where  the  arbitrator  found  a  certain 
sum  due  to  the  plaintiff  on  the  balance  of  accounts,  and  awarded 
that  the  defendant  should  pay  it  out  of  assets  on  a  given  daj: 
this  was  held  to  be  sufficiently  certain,  without  stating  ex- 
pressly that  the  defendant  had  assets  to  that  amount  (f)- 
Where  an  action  of  trespass  was  referred  by  order  of  Nid 
PriuSy  the  defendant  had  pleaded  not  guilty  and  a  justifica- 
tion, and  the  arbitrator  awarded,  **•  that,  as  the  defendimt  had 
not  proved  his  plea,  the  verdict  for  the  plaintiff  ous^ht  to  stand," 
Cohridgey  J.,  held  the  award  sufficient  ( r).  And,  where  a  verdid 
for  50/.  damages  was  taken  at  NiH  Priusy  subject  to  a  certificate, 
and  the  arbitrator  certified  that  a  verdict  ought  to  be  entered 
for  the  plaintiff  on  the  first,  and  for  the  defendant  on  the  se- 
cond issue,  which  covered  the  whole  cause  of  action,  but  omit- 
ted to  give  any  directions  in  express  terms  as  to  vacating  the 
verdict  as  to  the  damages,  Pattesony  J.,  inclined  to  think  the 
certificate  sufficient  («).      Where  a  plaintiff  makes  several 
claims  against  a  defendant,  and  the  defendant  makes  oth^ 
against  the  plaintiff,  if  an  arbitrator  to  whom  the  cause  is  r^ 
ferred  finds  that  the  plaintiff  had  no  cause  of  action,  his  award 
is,  in  that  respect  at  least,  sufficiently  certain  (t).     An  award 
that  A,ox  B»  shall  do  an  act  is  void  for  uncertainty  («).  Whtfe 
an  award  ordered  that  the  defendant  should  do  one  or  other  <^ 
two  things,  in  the  alternative,  it  was  holden  that  the  award 
was  good,  if  either  of  the  things  were  capable  of  being  perform- 
ed (;i;).    If  the  award  direct  an  act  to  b«  done,  it  should  point 


(/)  See  npiAng  ▼.  SmMiy  9  Str.  1084: 
Fergumm  v.  florPMn^  4  Bing.  N.  C.  63. 

,m)  RoMfMon  t.  Uendtrmm,  6  M.  &  SeL 
276. 

(n)  In  re  Rider,  3  Bins.  N.  C.  874. 

(o)  Thornton  ¥.  Hornbp,  1  Moo.  8c  Sc. 
48t  8  Bing.  13,  S.  C 

IP)  Lund  V.  Hudson,  1  Dowl.  A;  L.936: 
18  Law  J.,  N.  S.,  dSa,  Q.  a  See  Taylor 
V.  ShuMeworth,  b^ra,  n.  (•):  CroMe  t. 
Holme,  10  Jur.  139,  B.  C. 

(q)  Loef  ▼.  HoMy6oMrM«  4  D.  ft  R.  814. 


And  tee  Doe  WUHami  r,  Bkkmdm,  % 
Taunt.  697:  ^mte,  1465. 

(r)  Archer  v.  Owen,  9  Dowl.  34l. 

(•I  NaUer  v.  Bmtta.  I  DowL  Ai  L.  7Pa 

(t)  Haytlar  v.  EKit,  6  Bing.  855: 3  li«>' 
it  P.  509,  S.  C, ;  OicfeifW  v.  Jarfi».$B.^ 
C.  588.  , 

(V)  Imormee  t.  Heigeen,  1  T.  &  i-  ^ 
And  tee  Rdgefl  r.  DaSmere,  11  Uoott, 
641;  3  Bing.  634,$.  C. 

{M)  Simmomie  v.  Siwiiii,  1  Taitat  Ma 
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oat  the  manner  of  doing  it  in  a  specific  manner,  so  as  that  it    ssrr.  in. 
may  be  strictly  obeyed ;  and,  therefore,  an  award,  that  a  party  ^^         ~ 
should  put  up'  certain  grates,  without  stating  of  what  price  and  mami^or 
Quality,  is  bad  (y).    And  where,  on  the  trid  of  a  cause,  a  ver-  <^*°c  *^ 
diet  was  taken  for  3,000/.,  subject  to  a  reference,  the  arbitrator 
to  direct  a  verdict  for  plaintiff  or  defendant  as  he  should  think 
proper,  and  determine  aU  maUere  in  difference  except  as  to 
costs,  the  arbitrator  directed  a  verdict  to  be  entered  for  the 
plaintiff,  (not  saying  for  how  much),  and  that  defendant  should 
at  a  time  and  place  named  pay  plaintiff  or  his  attorney  260/. : 
the  award  was  held  bad  for  uncertainty  (jp).    Where  a  cause  wbcretrbi- 
in  which  there  were  several  issues  was  referred  at  Nisi  Prius^  ^vamxS^^Sl^ 
the  costs  to  abide  the  event,  and  the  arbitrators  found  for  the  roaM 
defendant  on  two  of  the  issues,  neither  of  which  covered  the  P*^^ 
entire  cause  of  action,  and  for  the  plaintiff  on  the  others,  but 
omitted  to  award  damajB^  the  award  was  held  bad,  it  being 
impossible  to  ascertain  mm  it  which  way  the  arbitrator  meant 
to  find  (a).     A  primd/ade  uncertainty  or  want  of  conclusive-  Awtrd  good 
ness  in  an  award  does  not  vitiate  it,  if  it  be  capable  of  being  l^dend* 
rendered  certain  or  conclusive ;  and  the  award  may  be  bad  or  certain, 
good,  according  to  the  event  (b).  Thus,  where  a  sum  of  money 
was  ordered  to  be  paid  within  a  certain  time  from  the  date  of 
the  award,  and  the  award  bore  no  date,  it  was  holden  to  be 
sufficiently  certain  (c).    So,  where  a  bond  was  ordered  to  be 
delivered  up  to  be  cancelled  within  a  certain  time  from  the 
date  of  it,  without  stating  the  date,  it  was  considered  sufii- 
cient  (d).    So,  where  an  action  on  a  money  bond,  and  all  mat- 
ters in  aifference,  were  referred  to  an  arbitrator,  and  he  direct- 
ed a  verdict  to  be  entered  for  the  plaintiff  generally,  it  was 
held  sufficient,  although  he  did  not  state  for  what  amount  (e). 
And  where  a  verdict  was  taken  for  the  plaintiff,  subject  to  a  re- 
ference of  the  cause  and  all  matters  in  difference,  the  arbitra- 
tor having  power  to  vacate  the  verdict  or  reduce  the  damages, 
and  he  aw^ed  that  the  plaintiff  was  entitled  to  demand  of  the 
defendant  90/.,  in  respect  of  the  causes  of  action,  and  that  the 
defendant  was  entitled  to  set  off  36/.  in  respect  of  his  journeys, 
&c.,  mentioned  in  the  plea  of  set-off,  and  that  the  defendant 
should  deliver  up  certam  securities  to  the  plaintiff:  it  was  held, 
that  the  award  sufficiently  ascertained  the  amount  for  which 
the  verdict  was  to  be  entered  (/).    So,  in  the  common  cases  of 

Uf)  Priee  ▼.  Pi>pkiH,  9  Per.  ft  D.  304;  awarded  that  the  defendant ihould  pay  to 

10  Ad.  A  E.  ISO:  Stantheuier  v.  Farmr,  9  the  platatiff  for  ccruin  iron,  according  to 

Jnr.  203,  Q.  B.,  H.  T.  184A.  the  market  jfriee  of  pig  iron,  and  it  was 

(2)  Mortin  ▼.  Burgt,  4  Ad.  di  E.  973;  6  held  that  the  award  wa»  not  bad  for  un- 

Nev.  dc  If.  SOI,  S.C    See  Ta^krr.Shut-  oerUiDty,  fai  omitting  to  state  the  time 

thvorth,  8  Scott,  565:  8  Dowl.  881 .  S.  Ct  and  market  at  which  the  price  of  the  iron 

where nn  award  was  held  good,  though  it  was  to  be  woet tained. 

did  not  dteiinguish  how  much  was  to  be  (e)  Armitt  r.  Brmmt,  1  Sails.  76;  <  Ld. 

paid  by  the  (tetendant  in  respect  of  the  Raym.  1076,  8.  C 

csuse.  and  how  much  in  respect  of  the  (rf)  fietf  v.  Giyvit,  S  Ld.  Raym.  1141. 

natters  in  diifcrence.    See  TisiylorT. Mat-  («)  Ca^me  v.  Watts,  3  D.  &  R.  824. 

mg,  8  Seott,  N.  R.,  374.    See  Lufirf  t.  And  see  GorMy  v.  Aitehemmt  8  B.  ft  C. 

Hudson,  tuprai  Hmmoarth  ▼.  Bnan^  8  170;  8  D.  &  R.  888|  13  Price.  638,  S.  C.  t 

DowU  &  L.  844.  Dieos  v.  Jsy,  5  Bing.  881  i  8  Moa  ft  P. 

(a)  Wood  V.  Dtmem,  7  Dowl  91 ;  pott,  44H,  8.  C. 

14Sa,  1494.  (/)  Piatt  V.  HaB,  8  M.  &  W.391.    And 

{b)  Aitehemm  v.  Carg9p,  13  Price,  639;  8  see  Smith  t.  The  PootMofr  RmUwaji  Co..  6 

B.  ft  C.  170;  8  D.  ft  R.  888,  5.  C     See  DowL  19(»:  King  v.  Earl  <tf  DundonaU,  5 

Waddle  t.  Doumman,  18  M.  ft  W.  568;  1  Dowl.  589. 
Dowl.  ft  L.  500;  where  the  arbitrator 
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Part  ti r.  oosts,  where  their  amount  is  not  ascertiuned  by  the  award,  atill 
this  circumstance  does  not  render  the  awara  had  for  uncer- 
tainty ;  the  maxim  in  these  and  the  like  oases  bein^,  *^  Id  eer- 
Him  est  quod  cerium  reddi  poUtt;**  and  in  such  cases  the  Master 
or  other  officer  of  the  Court  shall  tax  them  (^).  But  the  ar- 
bitrator should  assess  the  costs  of  an  action  in  an  inferior 
court,  for  there  may  be  no  proper  officer  in  such  court  to  tax 
them  (A). 

3.  That  it  8rd,  That  the  Award  is  not  finals  either  by  reason  <rf  9^i^ 

toSiy^ttie    ^^^  ^^  ^  matters  referred^  or  otherwise^  making  suhmqutti 
all  the  mat-    proceedings  necessary: — 

**"  referred.  ffhe  award  must  be  a  final  and  conclusive  settlement  of  all 
u<m*tIS?**'  ^^®  matters  referred;  otherwise  it  will  be  bad  (t).  Therefore 
an  award,  which  is  no  more  than  a  mere  suggestion  or  unde- 
Decidinff  on  clded  opinion,  b  bad  {k).  So,  where  several  matters  are  rab- 
JggJ^  *"  mitted,  and  the  arbitrator  omits  to  decide  on  one  or  more  of 
them  (/) ;  or  where  all  matters  in  difference  are  submitted, 
and  the  arbitrator  omits  to  decide  as  to  some  one  matter  whidi 
has  been  pointed  out  to  him  (m),  or  makes  a  defective  award 
as  to  it  (fi),  the  Court  will  set  aside  the  award.  Therefore, 
where  all  matters  in  diffiarence  in  a  cause  between  parties  in  an 
action  against  two  defendants  were  referred  to  arbitration,  and 
the  arbitrator  refused  to  adjudicate  upon  the  subject  of  foer 
checks  drawn  by  one  of  the  defendants  alone,  on  the  ground  that 
it  was  not  a  matter  in  difference  between  the  parties  to  the  refe^ 
ence,  it  was  held,  that  the  award  was  bad  as  not  being  final  (o). 
And  where  the  declaration  contained  counts  on  a  promissory 
note  and  an  account  stated,  and  the  arbitrator  found  that  plain- 
tiff had  a  good  cause  of  action  on  the  promissory  note,  bot 
made  no  a<Qudication  on  the  other  issue,  the  award  was  beM 
bad  (/>).  And  the  same  where  the  arbitrator  adjudicated  oa 
the  issues  joined,  but  omitted  to  award  damages  on  a  new  as- 
signment, on  which  there  was  judgment  by  aefault  (q) ;  snd 
where  an  action  in  which  there  was  a  plea  of  set-off,  and  e& 
matters  in  difference  were  referred,  and  the  arbitrator  directed  a 
general  verdict  to  be  entered  for  the  defendant,  the  Court  sK 
aside  the  award,  it  not  stating  how  much  the  plaintiff  was  in- 
debted to  the  defendant  in  respect  of  the  set-oflF^r).  Bnt 
where  a  cause  and  all  matters  in  difference  were  referred,  tlte 
costs  to  abide  the  event,  as  upon  a  trial  and  final  judgment,  to 

Ur)  See  Ccargtw  v.  AlttMmm,  8  D.  ft  R.    Wlllet.  898:  Prim  ▼.  Vpki^  8  P«*  £• 
9;  8  B.  ft  C.  170,  &  C, .-  Jhtdlfifv.  Net-    304:  Hewitt  r.  HnoiU,  I  Q.  &,  119;  <"• 


tMMf,aStra.7»7t  n«T.  Sm<M,8  WUa.  diD.fi78,&a                                   ^ 

967.    In  Barrm  y.  Fony,  (4  Taunt.  698),  im)  Prtee  r,  Ptmkim^  9  Per.  ft  D.  >« 

the  point  was  raited,  but  not  deckled.  Stons  t.  PhUUpt,  6  DowU  847. 

(A)  Winter  v.  GarHek,  1  Salk.  75:  Ad-  (m)  MitekeM  ▼.  Stmtltir,  16  Kart.  ML 

diMnT.GNy.8Wib.803.    See  oiilto.  1488.  (o)  atowwcf  v.  Ctapcr,  4  Nev.  ft  M.  ilk 

(0  See  Tippintr  r.  amUh,  8  Str.  1084t  1  Harr.  ft  W.  86,  &  C    And  icefMppf 

Cum  r,  AiteheaoH,  2  D,  Si  R,  iat  it  B,  ^,  Ingram,  iDomL90IK 

ftC.  170,  &  C.s  8  Bh».  ISO,  &  C,  in  (v)  O<«6«nMV.ifar«,7Do«rL40f|llL 

error:  Doe  J%mttmD  v.  Btdcmi.  5  B.  ft  C  ft  W.  SD,  5.  C 

a84:  JUaneer  t.  Heater,  8  B.  &  Ad.  89ft:  («)  W^tetr.  fflfcl^ii,  8  Ad.  ft  C  MU- 

Plummer  t.  Lee,  8  M.  ft  W.  466;  ft  DowL  {r)  Femtm  ▼.  Dimea,  Q.  R,  T.  T.  Itf 

7ftft.  S.  C  See  wmimmm  t.  MsMftdate.  7  M.  ft  W. 

(4r)  Lock  T.  FvMainr,  5  B.  ^  Ad.60a  134.    The  award  would  have  ben  ««;^ 

See  Fitrg^uon  ▼.  Nerman,  4  Bing.,  N.  C,  ttm  only  mntter  iiaHeiied  bad  bem  bo* 

88.  theittuaiintbe  caweweretebeAw 

(/)  Re  Robton,  I  B.  *  Ad.  783:  R/mdaO  (S.  a).    And  ice  JfeftMr  ▼.  fiacMv  > 

T.iiMMfatf.7KMt,80:  firai(^bnfT.BfyBfi,  Oowl.,N.S.,  189. 
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be  entered  up  by  the  snooessfiil  party,  the  arbitrator  awarded  sbct.  m. 
that  the  plaintiff  had  no  cause  of  action,  and  that  he  should 
pay  defendant  a  sum  of  money,  but  added  that  it  was  not  in- 
tended to  prevent  plaintiff  reooverinff  on  a  certain  agreement 
signed  by  the  defendant,  but  only  that  at  present  he  had  no 
cause  of  action,  the  award  was  held  sufficiently  final  {r\  So, 
where,  by  an  order  of  Nisi  Prius^  an  action  at  law  and  all  mat- 
ters in  difference  between  the  parties  at  law  and  in  equity,  in- 
cluding a  Chancery  suit,  were  referred  to  an  arbitrator,  who 
by  his  award  ordered  that  a  sum  of  money  should  be  paid  to 
the  plaintiff  in  the  action,  and  that  the  bill  in  Chancerv  should 
be  dismissed,  and  that  all  proceedings  thereon  should  utterly 
cease  and  determine ;  the  Court  of  Queen's  Bench  held,  that 
the  suit  in  equity,  and  all  matters  in  difference  in  that  suit, 
and  all  matters  in  difference  between  the  parties,  were  thereby 
finally  determined ;  although  one  of  the  matters  in  dispute  in 
the  Chancery  suit  was  brought  before  the  arbitrator  as  a  mat- 
ter in  difference  between  the  parties,  and  was  not  otherwise 
disposed  of  than  by  the  ending  of  the  Chancery  suit  («).  And 
where  a  cause  was  referred  to  an  arbitrator,  who  was  to  settle 
all  matters  in  difierence  between  the  parties  at  law  and  in 
equity,  so  that  he  made  his  award  by  a  certain  day,  (with 
power  of  enlaiigement),  to  be  delivered  to  the  parties,  or,  if 
either  of  them  should  be  dead,  to  their  personal  representa- 
tives :  the  arbitrator  was  to  be  at  liberty  to  make  one  or  more 
woards  at  his  discretion:  at  the  time  of  this  submission  two 
equity  suits  were  pending,  in  which  the  parties  to  the  action, 
imd  also  certain  mfiemts,  were  concerned ;  before  any  award 
was  made,  one  of  the  parties  to  the  equity  suits  died :  the  arbi- 
trator, by  bis  award,  ordered  a  verdict  to  be  entered  for  the 
plaintiff,  damages  600/.;  and  also  that  the  defendant  should 
pay  to  the  plaintiff  360/.  for  grievances  not  included  in  his  de- 
claration :  it  was  held,  first,  that  the  award  was  sufficiently 
final,  although  it  did  not  dispose  of  the  equity  suits;  secondly, 
that  the  circumstance  of  infimts  being  parties  to  those  suits 
did  not  invalidate  it ;  thirdly,  that  the  arbitrator's  authoritv 
was  not  revoked  by  the  death  of  one  of  the  parties;  and, 
lastly,  that  the  award  of  350/.  was  sufficiently  certain  (t).  So, 
where  one  of  the  parties  admits  the  claim  of  the  otner,  but 
Beeks  to  reduce  the  balance  by  a  set-off,  it  is  sufficient  for  the 
award  to  find  a  sum  due  to  one  party  or  the  other,  without 
noticing  the  set-off  (u).  So,  where  on  a  reference  of  a  cause, 
the  costs  to  abide  the  event,  the  arbitrator  finds  for  the  defend- 
ant on  a  plea  which  covers  the  whole  cause  of  action,  it  is  no 
objection  to  the  award,  that,  on  other  issues,  he  finds  for  the 
plaintiffs  without  damages  (x).  It  would  seem,  from  several  should  ap- 
cases,  that  it  should  appear  upon  the  face  of  the  awai*d,  that  JJJJrf^h.j 
all  matters  referred  have  been  adjudicated  upon ;  though  this  is  ati  matters 
still  an  open  point.    Where  a  cause  and  all  matters  in  differ-  JJj^**"' 

Jr)  HanUnr  t.  F^^nhaw,  4  Dowl.  761 :  Per.  &  D.  391 ;  9  Ad.  &  K.  588,  5.  C. 

^elctmm  r.  Ntwton,  9  DowU  676;  2  M.  &  («)  Wttrwiek  v.  Cm,  1  Dowl.  4e  L.  9B6; 

0-W9i  SScott.  N.  R.  961.&C.  Saoag«  v.  A^ihuHH.AU.ScVf.S^K    In  fart 

H)  Peane  v.  FnrM,  9  B.  4e  C.  484.  he  should  so  find;  see  Rom  ▼.  CUfUm,  18 

its  Wrij^amm  ▼.  Bwwoter,  6  Dowl.  3fi0.  Law  J.,  N.  S..  26^  B.  C;  «onlm.  if  the 

See  Re  Warner  A  OCftert,  8  Dowl.  Ac  L.  plea  coven  only  part:  Wood  t.  Dunean,  7 

1*8.  DowL  91. 
(K)  Brown  v.  Otifdlon  Canal  Companif,  1 
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Part  vir.    ettce  were  referred  to  an  arbitrator,  and  by  his  award  hemerdy 

directed  a  verdict  to  be  entered  in  favonr  of  the  plaintiff  for  one 

entire  sum,  it  was  held  bad  as  not  being  final  (y).  So,  where 
an  action  of  ejectment  on  several  demises  was  referred,  and  the 
arbitrator  awarded  that  the  plaintiff  was  entitled  to  a  certain 
part  of  the  land  sought  to  be  recovered,  which  he  set  out  bj 
metes  and  bounds,  the  award  was  held  bad  on  the  face  of  it  for 
want  of  finality,  because  it  did  not  appear  that  the  rematninr 
part  of  the  premises  had  been  taken  into  consideration,  and 
also  because  it  did  not  state  on  which  of  the  demises  the  plain- 
tiff had  succeeded ;  and  it  was  also  doubted  (but  not  decided) 
whether  it  ought  not  to  have  awarded  nominal  damages  (r). 
It  may  be  added,  that  it  has  been  decided  that  no  other  matters 
in  difference  than  those  decided  on  will  be  intended  by  the 
Court,  unless  thej  have  been  made  known  to  the  arbitrator 
Fhid!ngon  before  he  made  his  award  (a).  Where  a  cause  is  referred,  hi 
whmmMs  to  w^^<^^  there  are  several  issues,  and  the  costs  of  the  cause  are  to 
abide  event,  abide  the  event  of  the  award,  the  arbitrator  should  find  upon 
each  issue,  so  as  to  enable  the  officer  to  tax  the  coats  for  the 
party  in  whose  favour  each  issue  has  been  found  {b).  It  is  not 
necessary  for  the  arbitrator  to  find  specifically  upon  each  issoe; 
if  it  can  be  clearly  inferred  from  the  award  in  which  way  each 
of  the  issues  has  been  found,  it  is  sufficient  (c).  And  where,  to 
a  declaration  consisting  of  three  indebitatus  counts,  there  wen 
pleas  of  non  assumpsit,  tender, set-off,  and  payment,  upon  which 
issues  were  joined ;  the  cause  having  been  referred  at  JVtJt 
Prius,  the  costs  of  the  cause  to  abide  the  event  of  the  award, 
the  arbitrator  found  on  the  first,  third,  and  last  issues,  for  the 
plaintiff,  and  on  the  second  issue  for  the  defendant ;  it  was  held, 
that  thb  was  a  sufficient  finding,  and  that  it  was  not  necesaaiy 
that  there  should  be  a  distinct  finding  on  the  issues  nused  by 
the  plea  of  non  assumpsit  upon  each  separate  count  of  the  de> 

(y)  Gdodffv.  BMreA«r. 5  DowL  127.  This  2  DcmL  Sc  L.  33:  fiMrke  t.  Lktrd,  10 M. 

would  be  good  if  the  eatue  on^  were  re-  &  W.  fifiO;  2  Dowt.,  N.  S.,  452:  BrmJttr, 

ferred,  though  there  were  several  cauiei  Pamm*,  1  Dowl.  St  L.  601.    See  WtMt 

of  action.    (See  Bird  v.  Cooper,  4  DowL  v.  DoummoHt  12  M.  ^  W.  562;  1  DovL  k 

148).     And  even  where  a  cause  and  all  L.  500,  where,  by  rea«oa  of  the  terns  of 

matters  in  difference  were  refened.  an  theorder,  it  wasnel«t«  thatthearbitntf 

award.  *'  after  hearing  allegations  on  each  was  not  bound  to  find  upon  each  isna 

side,**  that  defendant  shouRl  pay  plaintllT  See  also  Bmgkmdy.  DariMn,  9  Dowl.  1(W: 

a  sum  of  money  in  disdwrge  or  all  de-  StottghouMr  v.  Farrar^  9  Jur.  HO,  Q.  B.: 

mands  in  the  cause,  was  held  suflBdently  Doe  Staritng  v.  HiUor,  S  DowL,  N.  &. 

final,  it  not  being  shewn  that  anything  re-  AM:  Pmrmm  f.ArMxM,   II  If.  ft  W. 

mained  unad}udicated   upon.     iDay  ▼.  477:    VttrrU  v.  DamM^    A  lA,  St  SoBCt, 

Bonnifi,  3  Bing.  N.C.  219).  Seefiroumv.  383;  2  DowL  796;    lU  Biii«.  507,  &  C: 

Croydon  Canal  Campany,  9  Ad.  h.  E.  A22:  IFUKamson  r.  Locto.  2  DowT.  782:  DMm 

1  Per.  &  D.  391 :  Wyatt  v.  Cumeii,  1  Dowl ,  r.  Mot^hI*  </  Anfiiuey,  10  Btng.  Mi:  Jt* 

N.  S.,  327:  Gray  v.  Guminap,  1  B.  &  Ad.  Ltaning  St   Foarntey,  5  B.  &  Ad.  461: 

106:  Dr/mi  v.  Wttrtters,  9  M.  &  W.  293:  Wykotv.  5Mp«M,S  Nev.A  M.240:  Dm*- 

Seelf>nnev.JSriu>onb,  12M.&W.  TOetl  worth  v.  Hmrimm.  4  M.  ft  W.  4S;  7 

Dowl.  &  L.  976,  S.  C,  where  two  actions  DowL  71.    As  to  taxingooata  where  »• 

were  referred,  and  both  were  held  to  be  veral  issues,  see  H.,  2  w.  4,  r.  74;  «*• 

sufficiently  determined  in  fitvour  of  the  1378;  and  as  to  what  axe  dbtiact  Isncs, 

plaintiir.  see  ante.  1376, 1378. 

(s)  Doe  JlinfiHfuv.  Homer,  3  Nev.ft  p.        (c)  KUbtam    v.  KUbwm,   mttw  :  PfO> 

344;  8  Ad.  Sc  K.  235,  &.  C :  Doe  StaHing  itanuen  v.  Loe».  auprm.     In  Kviheti  v. 

V.  Hiiler,  12  Law  J.,  N.  S.,  106,  Q.  B.;  2  Davidmm,  eupra,  the  rule  fm-  setting ari* 

Dowl.,  N.  S.,  694,  S.  C  the  award  was  ordered  to  be  discbiiged, 

(a)  Ingram  v.  JVUnes,  8  East,  44A.    See  upon  the  defendant,  in  whose  Ctvoor  tltt 

Smith  V.  Johneon,  lA  East,  13:  Pinkmrton  award  was  made,  paying  the  costs  of  ths 

V.  CbjJ(Mi,2B.  h.MA.T^-.Dayy,  Bamdn.  rule,  and  allowing  the  costs  of  the  imei 

3  Blng.,  N.  C,  219:  Perry  v.  JfilcMI,  12  upon  which  the  arbitrator  had  not  es- 

M.  Sc  W.  792;  2  Dowl.  St.  L.  4A2,  &  C;  pressly  found  to  be  taxed  for  tlw  plakitiC 

EngUmd  v.  DoriMn.  9  Dowl.  1068:  Dmke  See  Makney  ▼.  Stodklv,  2  DowL,  N.  &• 

qtBetn^Mt  ▼*  Welch,  10  Ad.  St  E.  S27.  122. 

(6t  Kilbwn  ▼.  KWmm,  13 M.  ft  W. 671 ; 
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clanition  (d).  But,  where  only  the  costs  of  the  reference  and  s«ct  th. 
award  are  to  ahide  the  event,  it  is  not  necessary  for  the  arbi- 
trator  to  find  npon  each  issue^  unless  requested  so  to  do  (0). 
And,  where  a  cause  in  which  issues  in  fact  and  in  law  upon  a 
demurrer  to  one  of  defendant's  pleas  were  joined,  was  referred, 
and  the  costs  of  the  cause  and  tne  reference  were  to  abide  the 
event,  and  the  arbitrator  awarded  a  general  verdict  to  be  en- 
tered for  the  defendant,  it  was  held,  tnat  it  was  not  necessary 
for  the  arbitrator  to  assess  contingent  damages  on  the  demurrer, 
neither  party  having  requested  him  to  do  so,  but  acted  as  if 
the  matter  had  not  been  submitted  to  him  (/).  And  where  a 
declaration  contains  several  counts,  and  before  plea  pleaded  the 
cause  is  referred,  the  arbitrator  is  not  bound  to  find  specifically 
upon  each  count  (^).    Where  the  defendant  was  ordered  to  Wherttomc. 

Say  the  plaintiff  a  sum  of  money,  unless  within  twenty-one  2  be  dSSe  or 
ays  he  snould  exonerate  himself  by  affidavit  from  certain  pay-  datennined. 
ments,  &c.,  in  which  case  he  was  to  pay  a  less  sum ;  the  award 
was  holden  bad  (h).    So,  where  the  award  ordered,  amongst 
other  things,  that  the  defendant  should  do  certain  work,  and 
that  the  plaintiff  should  be  at  liberty  to  produce  evidence  be- 
fore the  arbitrator  of  the  insufficiency  of  the  work  at  any  time 
within  two  months,  the  Court  held  that  part  of  the  award 
bad  (t).    So,  where  the  award  was,  that  the  defendant  should 
beg  tne  plaintiff's  pardon,  in  such  manner  and  place  as  the 
plmntiff  should  appoint,  it  was  holden  bad ;  for  the  manner 
and  place,  which  were  the  most  material  circumstances,  were 
yet  to  be  determined  (k).     And  an  award  of  mutual  releases, 
and  nothing  else,  was  held  bad  (/).    But  where  the  parties 
bound  themselves  to  abide  by  the  opinion  of  counsel  on  the 
construction  of  a  statute,  and  the  counsel  gave  his  opinion  in 
favour  of  one  of  the  parties  it  was  held  that  thb  opinion  was 
final  and  conclusive,  notwitnstanding  it  also  recommended  that 
the  printed  statute  should  be  compared  with  the  Parliament 
roll  before  the  matter  should  be  settled  (m).    If  the  award  be  Amd  in- 
ineffective, — as,  if  upon  a  submission  for  a  partition  between  *"^^'** 
tenants  in  common,  the  arbitrator  award  their  several  portions, 
but  omit  to  order  deeds  of  conveyance  to  be  executed,  so  as  to 
Yest  the  several  allotments  in  their  respective  owners, — the 
award  is  bad  (n).     An  award  that  one  of  the  parties  should  pay  Awarding 
a  sum  of  monejr  to  the  other  on  a  future  day,  in  full  of  all  de-  JJJJJJda**'* 
mands,  is  sufficiently  final  (o).  And  an  award  that  one  should  note  ot  bond' 
give  the  other  his  promissory  noto  for  a  certain  sura,  is  good,  tobegiTm. 
being  the  same  as  awarding  payment  at  a  future  day(p).    So 
is  an  award  that  one  shall  be  bound  in  a  bond  to  another  {q), 

(<n  Mam  T.  R0W0,  15  Law  J.,  N.  S.,  (fi)  Johiuon  v.  Wil$an,  Willes,  248. 

SS3,  Q.  B.  (o)  Sjuirtf  Y.GmwM,  8  Ld.  lUym.  961s 

(e)  DMcHrtrorfA  y.  Uarrimm,  7  Dowl.  71.  lUJbiMt  ▼.  Oi66.  S  Lev.  188. 

See  Renme  v.  MiUa,  7  Scott,  87&  (P)  Booih  v.  Gamett,%  Str.  1088. 

(/)  Omper  t.  Langdon,  9  M.  &  W. 60.  (9)  Cooke  v.  Whorwood,  i  Saund.  337: 

<^  Beorup  v.  Poacoekf  2  DowL  &  L.  8  Lev.  6.    But  ao  award  that  one  thall 

850:  14  M.  &  W.  149.  S.Ct   ChtMt  v.  give  the  other  a  bond  for  tudi  a  tum. 

Hohmg,  10  Jur.  139.  with  ludi  sureties  at  the  other  shall  ap- 

'h)  Pedktf  V.  Goddtardy  7  T.  R.73*  prove,' is  btd:  Broum  v.  Watmm,  miprOf 

(I)  Mmuer  v.  Htaver,  3  B.  4e  Ad.  ns,  per  Tindalt  C.  J.:   TMrtb^  v.  Heihot,  3 

(*)  Gutter  V.  Barrie^  1  Salk  71.    S«e  Mod.  278;  1  Show. 88:  Carth.  159:  Com. 

Rpee  V.  a\fUmt  9  Dowl.  356.  Dig.  Arb.  K.  15.   And  so  is  an  award  that 

(/)  Freamn  v.  Bernard,  18  Mod.  130.  one  shall  find  a  surety  to  enter  Into  a 

(m)  Friee  v.  HolM*,  1  H.  &  Sel.  105.  boodi  Cooke  v.  Whorwood,  wpra. 

oo3 
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Part  ▼ii.    as  in  a  bond  of  indemnity  in  respect  of  certain  debts  (r).    So 
an  award  that  the  defendant  should  execute  a  covenant  to  in- 
demnify the  plaintiff  a^^ainst  all  costs,  damages,  and  expenses, 
which  shoula  happen  by  means  of  any  further  proceedmgs  in 
an  action  begun  at  the  instance  of  the  defendant,  was  neld 
ffood  (s).    But,  an  award  that  one  shall  giro  the  othw  a  bead 
for  such  a  sum,  with  such  sureties  as  the  other  shall  approTS, 
is  bad  (t).    And  so  is  an  award,  that  one  shall  find  a  surety  to 
Award  that    enter  into  a  bond  (u).    Where  the  award  was,  that  an  action 
Mminued  ^  pending  between  tne  parties  should  be  discontinued,  and  thst 
Sie,        '     6ach  should  pay  his  own  costs,  it  was  considered  sufficiently 
Where  arbi-    final,  being  in  effect  an  award  of  a  siet  processus  (s).    Where  a 
'"w"  to*  t«r  ^***®>  upon  its  coming  on  for  trial,  and  all  matters  in  differenot 
H^l^^it       were  referred,  with  power  for  the  arbitrator  to  enter  a  wmsmt^ 
who  directed  such  to  be  done,  the  Court  held  that  the  arbitrator 
ought  to  have  finally  determined  upon  the  matters  litigated 
between  the  parties  (y), 

4.  That  award      ^h.  That  the  Award  ts  inconsistent : — 

b^iDcoiuitt-        jf  Qj^Q  pi^j^  ^f  jyj  award  be  inconsistent  with  another,  it  will 

be  bad :  as,  where  the  arbitrator  awarded  that  A.  should  pay 
B.  100/.,  and  both  should  give  general  releases,  and  that  at  a 
subsequent  time  B.  should  pay  A.  20/.,  the  award  was  held 
bad  (x).  But,  an  award  that  the  defendant  shoulAi  pay  to  the 
plaintiff  60/.  towards  the  costs  of  the  cause  and  reference,  aai 
the  plaintiff  should  pay  his  own  and  the  defendant's  costs  of 
the  same,  has  been  held  not  to  be  inconsbtent  (a).  And  where 
an  arbitrator  awarded  a  verdict  to  be  entered  mr  the  plaintiff 
on  all  the  issues  joined  in  a  cause,  assessing  the  damages  gene- 
rally, the  Court  held,  that  the  fact  of  one  of  the  iasues  beiflg 
joined  on  a  plea  of  set-off  did  not  make  the  award  bad  (b)* 
And,  where  a  cause  and  all  matters  in  difference  were  referred, 
the  costs  to  abide  the  event,  and  the  arbitrator  found  several  of 
the  issues  inconsistently,  as^  for  instance,  he  found  that  the  de- 
fendant did  not  promise  to  perform  certain  work,  that  he  did 
perform  part  of  such  work,  and  that  he  did  not  perform  other 
part  of  it,  the  Court  held  the  award  good,  regarainff  the  find- 
ing on  all  the  issues  after  the  first  as  hypothetical  and  onl^ 
for  the  purpose  of  distributing  the  costs  (c).  Where  an  aibn 
trator  found  two  pleas,  which  went  to  the  whole  cause  of  action, 
for  the  defendant,  but  other  pleas  for  the  plaintiff,  and  gave  the 


(r)  Brown  v,  Watmm,  1  Scott,  386;  8  84a 

Dowl.  2S,  S.  C.   But  see  Ma%Ue»  J.'s,  Judg-  (y )  WiU  ▼.  Hott,  9  M .  &  W.  16L 

ment  hi  the  ftmn«r  report  of  this  case,  {z)  Storke  r.  De  Smetk,  WiDes,  6S.   See 

Arom    which  it  seems  that   he  was  of  Figm  ▼.  Ailam*,  4  Taunt.  S32:  Amm  ▼. 

opinion,  that  an  arbitrator  has  no  right  MUward,  8  Id.  367;  S  Moore,  713.  &  C 

to  award  a  bond,  except  for  payment  at  a  (a)  Stoeombe  ▼.  Babb,  6  M.  &  W.  19;  I 

day  certain,  of  a  sum  for  whJcn  he  mi«ht  Dowl.  167,  5*  C. 

have  awarded  a  money  payment.    And  (b)  Uobdm  ▼.  MiUer,  2  Scott,  N.  It, 

see  Rou  ▼.  BonrcU,  8  Ad.  ft  E.  890;  aU9,  16ft. 

)48».  ie)  DtikettfBmi^brt  ▼.  Wekk,  10  Ad.* 

(«)  Phimp$  ▼.  Knighttt^,  8  Str.  903.  E.  fiS7.    See  Couper  v.  Langdim,  9  U.k 

{t)  Brown  v.  Watmm,  supra  j  ner  Tin  W.  00;  1  Dowl,  N.  S..  aP2;  10  M.  fc  W. 

dW,  C.  J.:  Thinibv ▼.  HeOor,  3  Mod. 278;  78ft,  S.  C  ;  WarwMc  v.  CW,  18 IL  &  W. 

1  Show.  88;  Carth.  Ift9.  &  C  774:  Makmt^  v.  8toekl«^,  8  DowL  N.  S« 

(u)  Cook  T.  Whorttoodt  8  Saund.  337.  182:  Doe  Oxenden  v.  Owe,  per 

(X)  Blanchard  t.  Li^,   9   Bast,  497.  C.  J.,  10  Ad.  &  E.  197* 

And  see  Jackson  v.  Yabttos,  ft  B.  ft  Aid. 
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plaintiff  7i.  damages,  Wiaktmany  J.,  seemed  to  think  that  the    s»ct.  ui. 
damages  might  be  rejected  as  sarplusage  (d). 

6tk,  That  the  Award  is  iilegal: —  a  That  u  it 

If  the  arbitrator  award  any  of  the  parties  to  do  an  act  which  iHvi- 
is  illegal^  the  award  is  so  far  bad  (^e).  And  if  a  sum  awarded 
appear  on  the  fitce  of  it  to  have  arisen  out  of  an  illegal  transac- 
tion, the  award  will  be  bad  pro  Umto  (/).  It  seems,  however, 
that  the  award  will  not  be  held  bad,  merely  becaase  it  contra- 
venes  some  rule  of  practice  {a).  And  where  the  award  was 
written  on  a  wrong  stamp,  the  Court  refused  to  set  it  aside 
upon  that  account ;  althou||h  such  a  circumstance  would  be  a 
good  answer  to  any  application  made  to  enforce  it  {h).  And  it 
aeems,  that  if  a  sum  of  money  be  awarded  to  be  paid  on  or  be- 
fore a  certain  day,  which  happens  to  be  a  Sunday,  it  will  not 
make  the  award  bad  (t ).  Where  an  action  was  brought  on  a 
contract,  and  the  cause  and  all  matters  in  difference  were  re- 
ferred, it  was  held  that  an  award  made  in  pursuance  of  such 
reference  were  not  necessarily  a  nullity,  because  the  contract 
upon  which  the  action  was  brought  was  illegal  {k).  An  award 
made  upon  a  submission  of  all  matters  in  difference  by  execu- 
tors, respecting  the  estate  of  the  deceased,  and  the  princii)al 
l^atees  taking  an  account  of  the  estate,  generally  directing  its 
administration  and  awarding  that  one  of  the  parties  shall  pay 
the  legacy  duty,  is  not  void  (/). 


Gth,  That  the  Proceedings  were  irreftdar  or  fraudulent : —      «.  That  the 
If  there  has  been  any  irregularity  in  the  proceedings — ^as  if  SS^jS^Jutt 
no  notice  of  the  meeting  (m),  or  of  attendance  by  counsel  (n),  orfrauduient. 
was  given  to  the  party  sgainst  whom  the  award  was  made,  or 
the  like,  the  Court  wUl  set  aside  the  award  (o)  ;  and  the  same 
if  the  arbitrator  proceeded  ex  parte  in  the  absence  of  one  of  the 
parties,  and  a  reasonable  excuse  be  shewn  for  his  nonattend- 
ance  (/>).    The  Court  will  not,  however,  set  aside  the  award 
on  the  ground  that  the  order  of  reference  has  been  improperly 
obtained  ;  the  application  in  that  case  should  be  to  set  aside  the 
order  of  reference  itself,  and  should  be  made  within  a  reason- 
able time  after  it  was  obtained  (q\.    If  the  sheriff  refer  a  cause 
sent  to  be  tried  before  him  under  tne  Writ  of  Trial  Act,  and  give 
a  power  to  the  arbitrator  to  alter  a  verdict  riven  by  the  jury, 
the  Court  will  set  aside  any  verdict  and  judgment  entered  up 


{d\  Rfiu  T.  CH/tm,  12  Law  J.,  N.  S.,  (I)  Hobdm  v.  MWer,  2  Scott,  N.  R.. 
265,  a  C;  tMonie,  149a  183- 

(*)  See  Mder  r.  SaviU,  8  T«OTt.  464:  (*)  Taifier  ▼.  MaHing»  2  Scott,  N.  R  , 
7Vf9i«r  ▼.  SiralfMon,  1  M.  &  W.  072,  where  383,  per  Tindal,  C.  J. 
the  award  directed  an  act  to  be  done  on  (/)  Re  Warner,  2  Dowl.  jf  L.  148;  13 
another  party's  land.  But  it  nuiy  be  good  Law  J..  N.  S.,  370,  Q.  B..  &  a 
for  all  but  the  illegal  part,  wmbto.  tee  (m)  Anon.,  1  Salk.  71.  See  Hdbbe  ▼. 
Doddington  v.  BaUtoard,  7  DowL  640;  7  Fnrwre,  8  Dowl.  779:  BtgnaO  t.  Gate,  3 
Soott,  733,  S.  C  Scott,  1118. 

(/)  Aubert  T.  Mofstf,  2  B.  &  P.  371.  (n)  Whatie^  v.  Mertand,  2  DowL  249. 
See  Steen  v.  laeMe^^  6  T.  R.  61:  poet.  For  it  is  not  reasonable  that  one  party 
1 SOO.  should  have  the  advantage  of  counsel  and 

(^  See  A0  fia4v«r,  2  B.  ft  Aid.  691:    the  other  not.    (Per  Sayfty,  B.,  Ibid.) 
BerHngton  v.  Sotiihaa.  4  Price,  232.    See        lo)  Antm.,  1  Salk.  71. 
bowerer,   Broadhum  t.   Dartington,   2       (p)  Gladwbt  v.  CMleote,  9  Dowl.  550; 
I>owI.  38.  ante,  1473. 

(A)  pTMtofi  ▼.  Baelwooi,  7  T.  R.  95w  iq)  Saekett  v.  Owen,  2  Chit.  R.  30. 
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7.  That  the 

avbltntorhas 

raiicoaducted 

hfaHMlf. 


Pabt  VII.    in  pursuance  of  such  reference,  but  not  tbe  award  (r).  As  to  m 

—  irregularity  in  the  appointment  of  an  umpire,  see  amUj  Uh  . 

Impcuching        An  award  will  not  be  set  aside  although  the  affidavits  m 

uwiiroony  of  support  of  the  application  disclose  strong  imputations  npon  we 

testimony  of  a  material  witness,  who  was  examined  before  th« 

arbitrator  («). 

*Jth.  7%at  the  AfHtrat<H' has  nUscondueted  kims^fy  ^c,  :-- 
If  the  arbitrator  has  been  guUty  of  any  misconduct  m  t^ 
course  of  the  proceedings,  the  Court  will  set  aside  the  award  (tl 
(if  the  submission  can  be  made  a  rule  of  court),  or  »^^™J^ 
equity  may  in  some  cases  afford  relief;  but  srach  °"**®5? 
will  not,  it  seems,  afford  any  defence  to  an  action  or  sttiei- 
ment  (w).    Where  an  arbitrator  refuses  to  examine  witncaj 
or  to  receive  evidence,  the  Court  will  sometimes  set  m^^ 
award  («);  and  this,  though  he  thought  that  he  had  wifi» 
evidence  without  examining  the  witnesses.     But  ^.^r* 
refused  to  examine  a  witness  oecause  he  thought  him  lu-» 
sible,  the  Court  refused  to  set  aside  an  award  Cf );  m^  *? 
would  not  set  aside  the  award  in  a  case  where  the  artttnw 
refused  to  examine  a  party  in  the  cause  who  could  bate««»- 
dieted  a  witness  (z).    Where  the  arbitrator,  after  cloftsgw 
examination,  refused  to  call  another  meeting,  and  bm^  » 
award,  the  Court  refused  to  set  aside  the  award,  althoop  » 
defendant's  attorney  swore  that  he  was  in  nosseesion  of  evitew 


ArbitTStor 
reftisInK  to 
examine  wi^ 


ArWtrator 
admittfaig 
improper  €▼!• 
deooe,  &c 


which  would  have  repelled  that  upon  which  ****.*^ ■"*/** 
founded  (a).  So,  where  the  umpire  received  the  evidence  tiea 
the  arbitrators  without  examining  the  witnesses,  the  Coct 
held,  that  the  award  was  not  bad  on  that  account,  if  tbe  on- 

Eire  had  not  been  requested  to  examine  them  (6).  The  Coc? 
ave  refused  to  set  aside  an  award  upon  the  g^und  thit  t« 
arbitrator  has  admitted  an  incompetent  witness  (c);  tnd  the 
same  where  he  received  improper  evidence  (d).  And  iiaetm^ 
be  now  settled  that  the  arbitrator  is  to  jud^  as  to  the  camp*- 
tency  of  the  witnesses  and  evidence  («),  and  that  a  ™*'*^[*J 
either  of  these  respects  is  no  ground  for  setting  aaide  the  •^'■^ 
Where  one  of  the  defendants  witnesses  was  examined  by  th* 


(r)  WUton  T.  T%orpe,  6  M.  ft  W.  721: 
Harrimn  ▼.  Ontnwocd,  3  Dowi  ft  L.  SSS. 
And  see  ante,  4IL 

(«)  Seaim  r,  BaM  LondMi  Wmtw  WatHt* 
Cbmptutp,  I  Hodgei,  91:  Ptlmore  ▼.  Hmid, 

8  Scott,  ISO. 

ir)  See  Lueat  ▼.  ITUmm,  9  Burr.  7l»l: 
Anon.,  1  Salk.  71:  BratkUek  t.  Tkamton, 

9  East,  344:  Orattbrook  ▼.  Davit,  5  B.  ft 
C.534:  Brasiery,  Brpatit^O  Moore,  S87i 
3Binf.  167,  &C. ;  9  &  10  W.  3,  c  15,  ». & 
The  miMxmducl  need  not  be  such  in  the 
bad  tente  of  the  word.  See  Phippt  ▼. 
Ingnm.  3  DowL  670:  R»  Hutt  ▼.  mnda, 
3  Scott,  N.  R.,  850,  where  the  arbitrator 
had  made  a  plain  grn—  m|«ti^M  in  iiftiiTf 
up  fiffuret,  and  Uie  Court  cet  aside  tbe 
award,  considering  such  careteKDcas  to 
airount  to  miMM&er  on  the  part  of  the 
arbitrator.  This,  howercr.  Is  an  extrcme 

L.  463;  la  M.  ft  W.SOD:  Uaggtr  y,  Aofccr. 
SDowLftUSSO;  MM.irW.9,&C 


(w)  See  f  Saund.  387: 
3  BInir.  167.  ,_,  «-, 

(*)  SetPkippow.Ingrmm^iwm^ 
MmrrU  v.  A^moM*.  S  Ld,  ««?**>* 
Sallu  73,  S.  a ;  HmpMT  t.  I^ptw*- *^ 
ftP.£74:  aammtt  t.  tt«»«r,  1  a  *  ■• 
80. 

(jr)  OnivWI 

{z\  Seaim  y. 


;-;^2* 


(a)  Rimittr  ▼.  Jm*,  1  M***.  •^^ 
see  Da^mgUm  t.  Hmttmh  •  liioc  3M.  * 

(6)  HWv.  I>MT*««.4T.R.».  » 
Rm  Trnmat,  5  B.  ft  Adol.  488.        ^  , 

(c)  Fmrimmn  r.  St«amM,  f  Biaf.  C?;  I 
Moo.  ft  Seoct,  93;  2  &»»l- 7«»  *\^ -» 

(<f)  Humiifr  ▼.  RmOing,  8  Da«^  ^ 
Baggtr  ▼.  Bak€r,  8  DowL  *  ^  **-  ,^ 

(e)  See  Watwa  on  Aw«d>.  P>J^ 
U$^  V.  Arrkbomie,  8  TaaiiL3H:  l*»^ 
▼. 
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arbitrator,  after  the  evidence  on  both  sides  was  closed,  and  the    Smcr,  ut. 
plaintiff's  attorney  gone ;  although  upon  this  second  examina- 
tion  he  gave  a  different  evidence  from  what  he  had  given  be- 
fore, and  the  arbitrator's  decision  was  influenced  by  it,  yet  the 
Court  held,  that  this  circumstance  would  not  affect  the  award, 
unless  it  were  brought  about  by  the  management  of  the  de- 
fendant's attorney  (/).    And  the  same  where  he  excluded  the  Exduding 
parties  and  witnesses,  except   those  under  examination  (g),  witnimri 
Also,  an  award  cannot  be  set  aside  on  a  mere  suspicion  of  fa-  suspidooof 
vour ;  for  instance,  it  cannot  be  set  aside  merely  because  the  ^^°^^' 
arbitrator  is  indebted  to  one  of  the  parties,  though  the  other 
party  be  ignorant  of  the  fact,  and  object  as  soon  as  he  becomes 
aware  of  it  (A).    If  one  of  several  arbitrators  take  the  opinion  ooearutra- 
of  counsel  upon  an  incorrect  state  of  fects  against  the  consent  JJJ,J{2^ 
of  one  of  the  parties,  and  act  upon  such  opinion,  the  Court  will  counsel  upon 
set  aside  the  award  (t );  but  they  will  not,  if  it  appear  that  the  JjfSJJJ**^** 
case  was  submitted  to  counsel  only  respecting  the  stating  cer- 
tain facts  upon  the  award,  and  the  arbitrators  deny  by  affidavit 
that  the  case  was  stated  incorrectly,  and  that  they  had  made 
up  their  minds  before  the  opinion  was  taken  (t).    It  seems,  Aftoarutn- 
that  it  is  no  ground  for  setting  aside  an  award,  tliat  the  unsuc-  S!»"jlii5?*"* 
cessful  party  was  misled  by  an  intimation  of  opinion  on  the 
part  of  tne  arbitrator  in  the  progress  of  the  reference,  which  in- 
duced him  to  rely  on  the  absence  of  proof  on  the  part  of  his 
adversary.  At  all  events,  he  should  shew  that  he  was  prepared 
with  negative  evidence,  and  would  have  produced  it,  but  for 
that  expression  of  opinion  (k).    Also,  any  objection  on  these  obieeUon 
grounds  will  be  waived,  by  proceeding  with  a  knowledge  of  ^«^"** 

Ml). 

dth.  That  it  appears  on  the  face  of  the  Award  that  the  ArU-  8.  Mhukeof 
tratar  has  mistaken  the  Law:—  S^?fS! 

If  the  arbitrator  make  a  mistake  in  point  of  law,  and  it  do  awird. 
not  appear  upon  the  face  of  the  award,  the  Court  will  not,  in 
general,  set  aside  the  award  upon  a  mere  suggestion  of  the  mis- 
take, or  upon  afiidavits  of  the  facts  (m);  but  if  the  mistake  ap- 
pear upon  the  iace  of  the  award,  or  even  upon  the  face  of  an- 
other paper  delivered  with  it  (n),  or  if  the  arbitrator,  on  being 
told  that  an  application  is  about  to  be  made  to  the  Court,  him- 
self assigns  the  ground  for  his  judgment  for  the  purpose  of  en- 
abling the  party  to  make  such  application,  and  shews  that  he 
is  mistaken  (o),  the  award  ¥rill  be  set  aside,  provided  it  be 

(/)  MMntonv,  Abraham,  1  B.  ft  P.  175.  Wettmon,  13   East,   357:    BmaWier  ▼. 

See  R9  Hiekt  8  Taunt.  094:  BignaU  t.  Thkk,  1  D.  &  R.  3S6:  Oump  v.  Sifmotu, 

Oak,  3  Scott,  N.  R.,  106;  9  DowL  031,  1  Biag.  104:  7  Moore,  434,  8.  C:  Craven 

8.  C.  ▼.  Craven,  1  Taunt  644 1  1  Moore,  403, 

if)  Hewlett  ▼.  LmdcoeXr,  9  C.  &  P.  574.  5.  C. :  Delver  t.  Barnes,  1  Taunt.  48.  And 

(A)  Morgan  V.  Monan,  I  Dowl.Sll.  see  Sharman  ▼.  Bell,  5  M.  &  Set   A(>4: 

(«)  Jfi  Re  Hare,  Milne,  and  HaeweO,  8  Rlchardeon  r.  Nouree,  3  Id.  S37;  1  Chit. 

Soott.  371 ;  8  DowL  71,  S.  C  Rep.  674,  8-  C:  Gwufiam  v.  Germain,  11 

(Ac)  Wtmnev.  W^nne,  3  Scott,  N.  R.,  Moore,  7 ^  Sifmeev,  Ovoifetbw,  4  Dowl. 

436;  9  DowU  901 ,  5.  C  642:  Armetrong  v.  MarehaU,  4  DowL  093: 

(/)  KiivuwMT.l£UioCr,7DowL  423;  ante,  Mathew  v.  DavU,  1  DowL,  N.  S.,  697: 

1477'  Hagger  ▼.  Baker,  2  DowL  &  L.  856. 

(IN)  jUhttM  ▼.  Ptjmiter,  3  DowL  201:        (n)  Kent  v.  Blgtob,3  East,  18. 
Jupp  ▼.  Or^faon,  Id.  199:  1  C,  M..  ft  R.        (o)  Joneev.  Corrp,  5  Ring.,  N.  C.  187; 

083,  $.  C,:  Perryman  t.  Stef^^,  3  Moa  7  Scott,  106.  See  Dm  Oeenden  ▼.  Cropper, 

ft  Scott,  93;  2  DowL  726,  8.  C,:  Hard^  2  Per.  ft  D.  490. 
T.  Ringroee,  1  H.  ft  W.  185:  Chaee  v. 
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Part  ^n.    clearly  erroneous  (jp).    And  where  an  action  was  brongbi  by 

an  attorney  on  a  bul  not  taxable,  and  a  yerdict  was  taken  sulJ- 

ject  to  a  reference  as  to  the  amount  of  the  charges,  and  the  ar- 
bitrator awarded  a  certain  sum,  it  was  held,  that  it  was  com- 
petent for  the  Court  to  examine  whether  the  arbitrator  had 
adopted  the  right  role  (q), 

9»  That  Qth,  77uU  the  award  is  bad  in  apart  not  ieparabUfrom  tke 

toTiiSSSJ  residue:^ 

■eparabie  If  an  award  be  good  in  part,  the  performance  of  that  part 

fhxn  residue,  which  is  good  may  be  enforced,  provided  it  be  final  in  itself 
and  perfectly  distinct  from,  and  independent  of,  that  part  which 
is  bad  (r).  Therefore,  an  award  directing  a  defenoant  to  re- 
move certain  hatehes,  part  of  which  belonged  to  him  abso- 
lutely, but  in  other  parts  of  which  he  had  onlv  a  share ;  at  the 
same  time  providing  that  the  directions  of  the  award  shoold 
affect  the  latter  only  so  far  as  his  interest  extended ;  was  held 
good  as  to  all  but  that  part  in  respect  of  which  the  defendant 
might  shew  his  inability  to  proceed  (s).  An  award  of  a  release 
to  the  time  of  the  award  was  formieiiy  holden  to  be  Yoid  m 
toto,  not  being  divisible  ;  but  now  an  award  of  a  release  which 
would  extend  beyond  the  arbitrator's  power  is  held  to  be  void 
only  for  the  time  between  the  submission  and  the  award  (I). 
And  if  the  arbitrator  direct  mutual  releases  on  payment  cmF  a 
sum  over  which  he  has  jurisdiction,  and  also  of  a  snm  over 
which  he  has  none,  the  award  is  good  as  to  the  former  («). 
And  it  seems  that  when  an  arbitrator  has  ordered  a  verdict  to 
be  entered  without  authority,  if  the  award  dispose  of  all  ike 
matters  referred  independently  of  the  verdict,  tnat  part  of  the 
award  may  be  rejected  and  the  rest  held  good  (x).  And  whoe 
the  arbitrator,  after  having  found  on  all  the  issues,  awarded  a 
stet  processus,  having  no  authority  so  to  do,  Coteridgt,  J.,  con- 
sidered that  this  part  of  the  award  might  be  separated  from  the 
residue  {y).  Where,  however,  an  arbitrator,  to  whom  a  cause 
before  being  at  issue  was  referred  by  rule  of  court,  awarded 
thus : — **  I  award  and  direct  that  a  verdict  in  this  cause  be 
finally  entered  for  the  plaintiffs,  with  £ —  damages:"  the  Conrt 
held,  that  he  had  exceeded  his  authority  in  directing  the  eniiy 
of  a  verdict,  and  that,  as  the  award  consisted  of  omy  one  sen- 
tence, that  direction  could  not  be  rejected,  and  the  residne  con- 
sidered as  an  award  that  so  much  was  due  and  to  be  paid,  and 
that  therefore  the  award  was  bad  {z).   And  the  same,  where  the 


(p)  RMonffon  ▼.  VmarMt  3  B.  ft  A.  S97. 

(q)  Broadhuniv.  Daiiiitgfnn,  2  DowL  98. 

(r)  Qntdier  t.  FuBer.  WUlat,  64,  253: 
Addtmm  v.  Grey,  8  Wilt.  893:  Ingrmm  t. 
MUn«»,  8  EMt»  44ft:  George  v.  Jjmdew*  M* 
13:  Stone  v.  PhiMipe,  6  Dowl.  849:  Kend- 
rick  \.  Daviest  5  Dowl.  693:  Ward  ▼.  Haa, 
9  Dowl.  6in  :  Maneer  v.  Hearer^  3  B.  A 
Ad.  S96:  TonUin  ▼.  Mayor  qf  Fordwiek,  5 
Ad.  6c  K.  147:  Re  MerehaU  ▼.  Dreeter,  3 
Q.  B.,  878:  3  G.  &  D.  853,  8.  a  In  Doe 
V.  Ridtardeon,  8  Taunt.  667,  the  deflect  in 
the  award  was  only  as  to  the  direction  of 
mutual  releases.  In  Alh^emm  v.  Cbnpey, 
(8  Binff.  199),  the  arbitrator  exceeded  his 
authority  by  direccing  the  mode  in  which 
the  matteri  ordered  by  the  award  were  to 
be  done.    See  Priee  t.  AiyAm,  9  Per.  & 


D.304. 

(«)  DoiUlngtoHw.  flaftoiawt.  7  Dowl. 6I»; 
7Seott.733,S.C 

(tl   Pkkeriitg  v.  fTaCsm,  9  Bilk  Bm 

1117. 

{«)  Keiutrkk  T.  Dmim,  5  Dowl.  SBS. 

(*)  See  Priee  ▼.  Poftim,  t  Per.  *  D. 
304:  and  per  AUereom,  B.,  m  Spam  ▼.  Ck- 
dea,  8  M.  ft  W.  131. 

(y)  ITanl  V.  Hoff,  9  Dowl.  61<l. 

(2)  Jaekmm  v.  Ottrke,  1  M.  ft  Y.  9HI 
And  see  Rom  ▼.  Wmahbroeke,  7  D.  ft  R. 
281:  Hawtoard  t.  PhiUIpe,  1  Ner.  ft  P. 
988:  Donkm  v.  Brett,  4  Nrr.  ft  U.  854; 
overruling  Oirtwrlgkt  v.  Btaekworikr  1 
DowL  489i  See  Ooek  ▼.  Om»e,  13  M.  * 
W.  364:  Himeiftimrd  T.  SM*,  t  DowL  ft  L. 
986L 
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arbitrator  found  an  indiTiaible  plea  (set-oflF)  partlj  for  the  de-    Stcr.m. 
fendant  (a);  but  the  plaintiff  was  allowed  to  waive  the  objec-  "" 

tion  in  that  case.  And  where  the  arbitrators  awarded  that  the 
plaintiff  should  pay  the  costs  of  the  reference,  &c.,  such  costs 
to  be  taxed  <u  between  attorney  and  client;  and  that  the  defend- 
ant should  pay  to  the  plaintiff  60/.  towards  such  costs,  the 
Court  considered  that  the  award  of  the  costs  as  between  at- 
torney and  client  was  so  connected  with  the  rest  of  the  award 
that  it  could  not  be  rejected  (6). 

IVho  may  awly  to  set  aside  the  Awards  and  how  Objections  Who  may 
may  be  waived^}— It  seems  that  a  party  in  whose  favour  a  mis-  Jjjjj,*^/^ 
take  has  been  made,  cannot  avail  himself  of  it  to  set  aside  the  aod  how  ob^ 
award.    Therefore,  where  an  arbitrator  erroneously  found  a  ^^^^^ 
plea  of  set-off  in  part  for  the  plaintiff,  and  in  part  for  the  de-  p^^^^^  ^ 
fendant,  instead  of  wholly  for  the  plaintiff,  the  Court  refused  whole  teTour 
to  set  aside  the  award  at  the  instance  of  the  defendant ;  and,  as  miiuke  a^ 
they  had  no  power  to  amend,  they  gave  the  plaintiff  the  o{>tion  **°°°  •pw* 
either  of  having  the  award  set  aside,  or  of  letting  it  stand,  if  he 
were  willing  to  pay  the  defendant's  costs  on  the  issue  errone- 
ously found  in  nis  favour  (the  merits  not  being  affocted,  and 
the  order  of  Nisi  Prius  precluding  a  writ  of  error)  (c). 

After  an  award  has  been  made,  it  is  too  late  for  the  unsuc-  objection «« 
cessful  partj^  to  object  that  certain  infants  have  been  parties  to  ^^'JSStof 
the  submission,  and  that  certain  other  interested  persons  have  p«rtkt  must 
not  been  made  parties  to  it,  for  the  party  entering  into  the  re-  ^^'JJJl^JSu' 
ference  '*  must  oe  taicen  to  have  known  who  were  the  parties 
to  the  actions  to  which  he  himself  is  a  party,  and  to  the  sub- 
miasions  which  he  enters  into,  and  it  would  be  most  unjust  to 
allow  him  to  take  the  chance  of  an  award  in  his  favour ;  and, 
that  failing,  to  claim  to  set  aside  the  whole  proceedings  for  a 
defect  in  the  submission  of  which  he  had  full  cognizance  when 
he  entered  into  it"  (d). 

An  objection  to  the  award  being  made  on  account  of  the  WaJrerof 
time  for  making  it  not  having  been  duly  enlai^ed,  or  to  an  ^^^^g 
umpirage  on  account  of  the  umpire  not  having  been  duly  ap-  with  a  koow- 
pointed,  or  on  account  of  improper  conduct  in  the  arbitrator  or  !•<*««  o'*'* 
umpire,  or  the  like,  may  be  waived  by  the  parties  attending 
the  arbitrator  or  umpire,  and  proceeding  in  the  reference  or 
umpirage  with  a  knowledge  of  the  £Eu:t  (e).    The  evidence  of 
waiver  ought  to  be  dear  (/ ). 

Also,  if  a  party  accept  a  benefit  under  an  award — as,  for  in-  waiver  of 
stance,  if  an  award  direct,  amongst  other  things,  that  the  costs  ^SeSSS? e*^ 
of  the  cause,  and  of  the  reference,  be  paid  to  the  plaintiff,  and  beoeflt  under 
he  accept  such  costs — he  is  thereby  precluded  from  afterwards  •^•«*« 

{a)  JfooreT.  BuCHn,  S  Ner.  ft  P.  436.  W.  190:  JU  Wmrrur,  2  DowL  Sc  L.  148; 

Sfe  as  to  the  indiTtoiUllty  of  that  pleSf  atU9»  U65. 

Tuek  ▼.  TWdIr,  5  M.  «r  W.  1(19:  7  DowL  («)  See  ante,  147A.    And  we  Hewtett  v. 

373.  S.  C;  Kitner  v.  AKtor.  3  M.  ft  W.  Jjctgendc,  8  C.  ft  P.  574:  KingtoeU  v.  Et- 

384.  Uott.  7  Dowl.  483:  BifcnaUr.  Gale, 3Scott, 

{b)  Seeeombt  v.  Babb,  6  M.  ft  W.  189;  8  N.  R.,  106;  9  Dowl.  631 :  Bignatt  v.  Gale, 

Dowl.  167.   5.  C     And  ice  Tandy   ▼.  4  Scott,  N.  R.,  570:  Atten  t.  Fnmeif,  9 

Tandy,  9  Dowl.  1044.  Jur.  691,  B.  C,  T.  T.  1846,  where  the 

(e)  Moore  v.  ButUn,  8  Ner.  ft  P.  436L  wltnewes  were  not  twom,  and  the  otajee* 

See  Taylor  ▼.  ShutUeworlh,  8  Scott,  fl6S|  tion  was  held  to  be  waived. 

8  Dowl.  8B1,  &  C  (/)  Atkineon  v.  Jonar. 7  Jur. 881,  B, C: 

id)  Jonee  ▼.  Potcett,  6  DowL  483,  Cola-  Re  Jenkine  v.  LoggOt  6  Jur.  897. 
ridge,  J.:  Wrightten  t.  Bywater,  3  M.  ft 
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Part  tii. 


How  and 
within  what 
timcu 


When  made, 
where  sub- 
mission con- 
tains a  ooa- 
sent  to  make 
itaruleof 
court. 


impeaching  the  award  {g).  Where,  however,  an  award,  pub- 
lished nine  days  before  the  end  of  Hilary  Term,  directea  the 
defendant  to  pay  the  plaintiff  a  sum  of  money,  and  the  plain- 
tiff to  lay  out  a  snm  of  money  on  premises  wnich  the  defend- 
ant held  of  him  as  tenant,  it  was  held,  that  the  defendant  had 
not  waived  any  objections  that  might  be  taken  to  the  award 
by  not  living  notice  to  the  plaintiff  of  his  intention  to  apply 
to  the  Court  after  he  had  heard  that  the  plaintiff  had  com- 
menced the  repairs,  nor  by  the  defendant's  attorney  attending 
the  taxation  of  costs,  and  requesting  a  week's  time  to  pay  the 
money  (A). 

How  and  within  what  Time,'] — Where  no  action  is  pending, 
and  where  the  submission  does  not  contain  a  clause  of  consetd 
that  it  shall  be  made  a  rule  of  courty  the  award  cannot  be  set 
aside  by  any  application  to  the  Court ;  but  if  the  party  erieTed 
cannot  avail  himself  of  the  defects  in  it  by  pleading,  where  aa 
action  is  brought  against  him  upon  the  bond,  &c.,  nb  only  re- 
medy b  by  application  to  a  court  of  equity;  but  where  an  ac- 
tion b  pending  and  the  submission  is  by  rule  of  court  or  judge's 
order,  or  where  the  submission  contains  the  clause  above  men- 
tioned, the  award  may  be  set  aside  upon  application  to  the 
Court. 

Where  the  submission  contains  the  clause  of  consent  above 
mentioned,  this  application  must,  by  the  9  ^  10  W,  3,  e.  15, 
s.  2,  be  made  before  the  last  day  of  the  term  (t)  next  after  tie 
award  is  made  and  published  to  the  parties  {k).  Where  a  sum 
is  awarded,  subject  to  be  reduced  by  the  judgment  of  the 
Court  on  a  statement  of  facts,  an  application  for  the  exercise 
of  that  judgment  is,  in  effect,  an  application  to  set  aside  tiie 
award,  and  must  be  made  within  the  appointed  time  (H.  Even 
an  application  that  the  award  be  referred  back  to  tne  same 
arbitrator  to  reconsider  it,  on  the  ground  that  he  had  not  soffi- 
cient  materials  before  him  when  he  made  it,  mnat  be  made 
within  that  time  (m).  If  the  award  be  made  in  vacation,  tlK 
application  to  set  it  aside  must  be  made  in  the  next  term  ;  but 
if  made  in  term,  the  parties  have  until  the  last  day  of  the  se- 
cond term  to  make  the  application  (n).  The  application  can- 
not be  made  on  the  last  day  of  term(o);  nor  will  theCoazt, 
after  the  time  above  mentioned,  entertain  a  motion  to  set  aside 
an  award  for  any  defect  whatever^),  even  although  such  defect 
appear  upon  the  face  of  the  award  (^).  In  one  case,  however, 
where  the  submission,  being  in  the  hands  of  the  sncceaaful  party, 


{g)  Kmnard  ▼.  HorHt,  4  D.  &  R.  279; 
2B.&C.801,  5.C 

(A)  Hayward  t.  FhUttpt,  1  Nev.  ft  P. 
888;  fi  Ad.  dc  EIL  119,  5.  C 

«>  See  ante,  1413, 1414. 

Ue)  When  the  award  Is  considered  at 
publithed.  tee  ante.  1479. 

(£)  Andenvn  ▼.  FuUer,  4  M.  ft  W.  470; 
7  Dowl.  01.  S.  C;  Poj Ion  ▼.  The  Oreat 
North  of  Kngiand  Raiiwaif  Compaf»if,  10 
Jur.  491,  Q.  B. 

(IN)  Zacharp  v.  Shepherd*  9  T.  R.  781. 

(n)  Re  Burt,  5B.  &  C.  668:  Jiiertbv  v. 
Proudlock,  4  Dowl.  4&,  and  caae*  Uiere 
dted:  Re  Smith  v.  Blake,  8  Dowl.  133. 


(0)  Fivame  ▼.  Pimieger,  Cowp.  S3. 
dea  V.  Milter,  9  Scott,  N.  R..  16S.  Aa 
applicailon  made  on  the  last  day  but  one 
of  the  term  for  leave  to  more,  on  the  kat 
day  of  the  term,  to  set  afkic  an 
the  ground  that  the  affidavit  o 
the  motioQ  was  to  be  founded 
arrived  Arocn  the  country,  was  refuaed  by 
the  Court:  Re  Keane,  4  M.  &  G.  Tsf. 
ante,  1413. 

ip)  Fedlep  v.  Ooddard,  7  T.  R.  73:  R^ 
noMt  V.  Aekew,  5  DowL  689. 

(q)  Lewndee  v.  Lurwdas,  1 
SeU  V.  Carter,  9  DowU  94S. 
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could  not  be  procured,  in  order  to  make  it  a  rule  of  court,  in    Sbot.  m. 
sufficient  time  to  move  in  the  term  next  after  publication,  the  " — 

time  for  making  the  motion  was  enlarged  by  the  Court  until 
the  following  term  (r).  But  this  appears  to  be  an  evasion  of 
the  statute,  and  prooably  would  not  now  be  permitted  (s). 
Where  a  rule  to  set  aside  an  award  was  obtained  in  due  time, 
LittleckUe^  J.,  refused  to  allow  it  to  be  amended,  by  drawing  it 
up  on  reading  an  additional  affidavit,  made  on  the  last  day  of 
the  term  next  after  the  award  was  published  (t). 

The  statute  of  9  <5f  10  fF.  3,  c.  16,  however,  aoes  not  extend  Where  the 
to  awards  where  the  reference  has  been  by  order  of  Nisi  j^^y^^  ** 
Prius  (ti);  nor  to  other  cases  where  an  action  is  pending,  and  order, 
the  reference  has  been  by  rule  of  court  or  judge  s  order  (2;); 
yet  the  Court  will  not^  in  such  cases,  unless  under  very  special 
circumstances,  entertain  the  motion  after  any  considerable 
lapse  of  time  (x).  And  the  general  rule,  where  the  reference 
is  made  by  rule  or  order  not  at  Nisi  PriuSy  appears  to  be  that 
the  application  should  be  made  before  the  last  day  of  the  next 
term  after  the  publication  of  the  award  (y).  And  the  same 
where  the  reference  is  made  at  Nisi  Prius  of  the  cause  and 
ether  matters  in  difference  (z).  But  where  a  verdict  is  taken 
at  Nisi  Prius,  and  the  cause  only  is  referred,  and  the  arbitrator 
is  put  merely  into  the  place  of  a  jury,  the  motion  should,  in 
ordinary  cases,  be  made  within  the  time  limited  for  a  motion 
in  arrest  of  judgment,  or  for  a  new  trial,  viz,  within  the  first 
four  days  of  term  which  occur  next  after  the  publication  of  the 
award  (o). 

It  is  to  be  observed,  howler,  that,  in  cases  not  within  the  Court  win 
statute,  it  is  not  imperative  on  the  Court  to  refuse  motions  made  J^STtSmo- 
after  the  times  above  specified,  provided  very  clear  and  satis-  tionktertf ' 
factory  reasons  be  given  for  the  delay  (b).    Therefore,  where  a  Jj^JUVor 
rule  was  obtained  in  time,  and  was  dischaii^d  on  grounds 
merely  technical,  the  Court  granted  a  new  rule  in  the  second 
term  after  the  publication  (c).    But  it  is  not  a  sufficient  ex- 
cuse for  lateness  that  the  arbitrator  refused  to  give  up  his  award 
without  payment  of  an  exorbitant  sum  (d):  or  that  the  party 
moving  did  not  believe  that  the  other  party  intended  to  pro- 

(r)  Re  Pnrrtngf  3  Dowl.  96.  099.    And  tee  Jhutem  ▼.  The  Great  NiorfA 

(«)  See  Iper  CoieHdget  J..  A«yiioUr  ▼.  of  England  Railwaif  Company,   10  Jur. 

Atkew,  5  Dotrl.  682;  and  per  the  lame  430:  FUecard  r.  Ktngdon,  15  Law  J.,  N.S., 

learaed  Judge,  bi  Re  Smith  ▼.  Blake,  8  909.  Q.  B.:  Borrotcdale  r.  KUt^ener,  3  B. 

Dowl.  133L  &  P.  844:  Kennaard  v.  Harrie,  2  B.  4e  C. 

[t]  Re  HoOowav  v.  Monk,  8  DowL  13&  801 :  4  D.  fr  R.  272.  8.C.:  Sell  v.  Carter. 

<«)  Syngev.Jervoie,  8  KuUiWi  Lueae  2  Dowl.  245:    Thameon  v.  Jenninge,  10 

V.  fVUeon,  2  Burr.  701:  Manaer  v.  Heaver,  Moore,  110:  Reynold*  ▼.  Aekew,  ft  Dowl. 

3  fi.  &  Adol.  995 :  Rjawelhome  v.  Arnold,  682:  AOenb^  v.  Proudtock,  4  DowL 54:  per 

6  B.  &  C.  029.  CalerUge,  J.,  In  l^n/r  r.  Sutton,  4  DowL 

ix)  Rogers  r,  DaOimore,  6  Taunt.  Ill ;  38.    But  tee  per  Uttledale,  J.,  Martin  v. 

larah.  471.  5.  C:   Sherrjf  v.  Oke,  3  Bur^.  4  Ad.  &  EIL  974. 

DowL  349;    I   Harr.  &  W.  191,  8.  Ot  (5)  See  per  Lord  Tmterden,C,  J„  In 

Ruehuforth  v.  Farron,  9  DowL  317;  1  Rawtthorw  v.  Arnold,  6  B.  Ae  C.  629:  per 

Harr.  6c  W.  122.  S.  C:  HobbeY,  Ferrare,  Coleridge,  J.,  in    RetfnoUte  ▼.  Aakew,  5 

8  DowL  779*  DowL  682:  and  per  Patteeon, 3»,\aSherry 

[M)  Potter  V.  fiewman.  4  DowL  504:  v.  Oke,  3  DowL  .'M9. 

Brooke  ▼.  MHehed,  6  M.  &  W.  473;  8  {O  Sheny  v.  Oke,  3  Dowl.  349.  Contro, 

DowL  392.  if  discharged  tubauntially  at  firtt:  Ctar. 

it)  Httjfward  v.  PhUlipe,  1  Ner.  Sc  P.  miehael  v.  Hockin,  3  Nev.  8t  M.  203. 

288:  Moore  ▼.  BtttUn,  2  Nev.  &  P.  436:  {d)  M* Arthur  t.  CampbeU,  5  B.  4e  Ad. 

Attenby  t.  Proudtock,  4  DowL  54.    But  tee  51&    And  tee  Brooke  ▼.  Mitehett,  6M.fr 

l4fmgr.  Sutton,  A  Dowl.  38.  whidi  seenu  W.473:  per  Parke,  B..  &  AUereon,  B., 

to  limit  the  time  to  the  flisl  four  dayt  of  Moore  v.  Dorby.  1  C.  B.  445:  but  tee  per 

term.  TIndal,  C.  J.,  in  Mueeelbrook  v.  Dunkin, 

(a)  Rtacethcme  ▼.  AntM,  6  B.  ft  C.  1  DowL  722. 
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pARTTir.    ceed  npon  the  award,  as  there  had  heen  a  previoos  rerooi- 

tion  (e);  or  that  the  party  making  the  application  is  aa  at- 

signee  of  one  of  the  parties  to  the  reference  who  has  become 
insolvent,  and  that  he  was  only  appointed  a  short  time  befen 
coming  to  the  court  (/).  Where  the  ctmue  had  been  Tefem4 
at  Nisi  PriuSy  the  Court  reiused  to  set  aside  the  award  after 
two  terms  had  elapsed  from  the  making  of  it,  upon  a  sn^ga- 
tion  that  the  arbitrator  had  been  imposed  upon  by  £alse  tn- 
dence  {g). 

Motion  to  nc  It  may  be  necessary  to  add,  that  the  motion  to  set  aadt  t 
judgment  entered  up  on  an  imperfect  award,  is  not  limited  te 
the  periods  above  specified  (A).  But  it  is,  in  general,  better  ti 
apply  in  proper  time  to  set  aside  the  award  itself;  for  <m  nt- 
tion  to  set  aside  the  judgment  entered  on  it,  only  such  defedt 
as  appear  on  the  face  of  the  award,  and  would  be  available  k 
answer  to  a  motion  for  an  attachment  for  disobeying  it,€aB  le 
taken  advantage  of  (t). 

Praetkai  pro-     ^V^,  move  to  mcute  the  order  or  submission  a  rule  cfcewilfl; 

oeediDj -  -  ' 

set  ask 
award. 


aside  Judg- 
ment oo 
award  not 
Umitad^&c 


^&    Oficl  then^  within  the  time  above  mentionedyOet  eotmsel to  mmefr 


a  rule  to  shew  cause  why  the  award  should  not  be  set  aside,  ^ 

an  affidavit  oftKefotcts  necessary  to  sustain  the  objeetioms  iiim- 

edtobe  made;  but  if  it  be  intended  toobject  to  the  award,  iw^ 

for  defects  appearing  upon  the  face  ofit^an  affidavit  wHlhtm' 

necessary.    If  execution  has  been  issued  under  an  order  ami  nk 

for  the  payment  of  the  sum  awarded^  the  appHeeOion  AmUtib 

be  to  set  aside  the  order  and  rtUe  and  the  execution  also;  eaiff 

the  latter  has  been  executed^  the  application  should  also  bekr* 

restoration  of  the  money  levied^  ortnthe  case  of  a  ca,sa.prlk 

Eniargenwnti  party's  discharge  out  ^custody.    It  seems,  that  if  any  eakoie- 

«— rf  ~**  *^     ments  of  the  time  for  making  the  award  have  been  made,  it  s 

not  necessary  to  make  them  a  part  of  the  rule  of  court  (i)> 

The  affidavit  need  not  be  stamped  (/).  As  to  the  title  of  it,** 

antSy  1450.  It  is  not  necessary  that  there  should  be  an  ai&dtnt 

bpr  one  of  the  attesting  witnesses  to  the  award,  of  its  execa> 

tion  (m).    An  affidavit  verifying  a  copy  of  the  award  to  bt  a 

true  copy,  need  not  state  that  the  copy  has  been  compared  vitk 

the  original  award  (n).    On  motion  for  a  rule  to  set  aside  ai 

award  as  not  final,  in  respect  of  the  pleadings  in  the  actifia, 

the  pleadii^  should  he  brought  before  the  Court  by  a£dft- 

vit  (o).    The  motion  should  be  made  upon  the  original  oHer 

m«ae  upon     ^'  suDmission  (p).     If  the  party  moving  cannot  obtain  the 

original  order,  same  in  consequence  of  its  beincp  in  the  hands  of  the  otltf 

party,  the  Court  will  grant  a  nue  calling  on  him  to  prodace 


need  not  be 
made  a  rule 
of court 

AffldaTit. 


Motkm 
should  be 
made  upon 


te)  IFbtTull  V.  DfloM,  a  DowL  961. 

(/)  Hcbbs  T.  Farran,  8  Dowl.  779$  but 
perhaps  under  certain  circunutancei  this 
might  be  deemed  a  sufficient  excuse: 
Bmmcorth  t.  Brian,  8  Scott,  N.  R..  842; 

(rl  Piknore  ▼.  Hood,  8  Scott,  180. 

(A)  Manatr  v.  Hmver,  3  B.  &  Ad.  290: 
Doe  MadkiHM  v.  Homer,  3  Ner.  &  P.  344; 
8  A.  &  K.S35,  S.a.'  Brwikt  v.  Purmmt, 
13  Law  J..  N.  S.,  SO,  Q.  B.;  1  Dowl.  & 
L.  0rl ,  &  C. 

(15  Doe  Madkituy.Homor,S  Net.  Si  P. 
344:  8Ad.  4e  EI.235,S.  C 

ij)  9  &  10  W.  3,  c.  16,  ■.  2:  Oapham  t. 
Hjum.  7  Moore.  403;  1  Bhag.  87,  8,  C 
gee  alM  Ktrku*  t.  Hmdeon,  3  Moure,  64 1  9 
Taunt,  733,  &  a  TheaubmiMionnuiybt 


made  a  rule  of  court,  tbov|^  Hit  !*••'' 
under  it  are  void:  Jmm.,  1*  ^ 


ik)  SeeHeWfiOk,  1  DowL,  N.&«> 
But  before  this  obm,  tbe  pntettct^ 
oUierwise:  MeAtftMca^AMv.  80^ 
130;  pott,  1508.  ._ 

(I)  4&5VicLflu34,s.l.  See/t«A»> 
plemam  ^  A«ed,  9  DowL  962;  «iM.  I«^ 

(m)  Kmglattd  r.  DmvUm^  9  Dori-HS. 
per  CohHdgt,  J.  .  ^ , 

(ft)  Hm^^anir.St9€k$,  2  OovL&i- 
936. 

(ei  Allem  ▼.  JLswe,  12  Law  J.,  K.  &• 
115,  Q.  a:  4Q.B..e6>S.C  ,^. 

(;/)  rord  Bottm  v.  Mmkmm,  $  lM» 
867*  iMtsr,  15091 
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it  (q).    Where,  in  consequence  of  the  misconduct  of  the  arhi-    sccr.  i ir. 
trator,  the  original  order  could  not  be  obtained,  the  Court  al- 


lowed  a  duplicate  of  it  to  be  made  a  rule  of  Court  (r).  By  obiecckms 
E.  E.y  2  G.  4,  Q.  B,  («),  "  where  a  rule  to  shew  cause  is  ob-  tS^^S^rule. 
tained  in  this  Court  to  set  aside  an  award,  the  several  objeetUms 
thereto  intended  to  he  insieted  upon  at  the  time  of  wMking  such 
rule  absolute^  shall  he  stated  in  the  rule  to  shew  cause*'  This 
rule  is  also  adopted  in  the  Exchequer  (<),  and  there  is  a  similar 
rule  of  M.  T.,  10  O,  4  (ti),  in  the  Common  Pleas.  It  is  neces- 
sary, therefore,  that  the  counsel  should  indorse  these  objections 
on  his  brief,  before  he  sends  it  in  to  the  officer  of  the  court  (r). 
It  is  not  sufficient  to  state  a  general  head  of  objection,  as  **  mis- 
apprehension of  the  terms  of  the  reference."  or  ^  that  the  arbi- 
trator has  exceeded  his  authority,"  or  **  that  the  award  is  un- 
certain," or  "  not  final "  (a?),  or  "  that  the  arbitrator  has  not 
awarded  on  all  matters  referred  to  him  "  (y),  or  the  like  {z). 
The  rule  applies  to  the  certificate  of  an  arbitrator  empowered 
to  ascertain  the  amount  due  from  the  defendant  to  the  plain- 
tiff, and  to  certify  the  same  to  the  associate,  by  whom  a  verdict 
is  to  be  entered  accordingly  (r).  But  the  rule  does  not  apply 
to  a  case  where  you  move  to  set  aside  a  judgment  entered  up  on 
an  irregular  award,  for  a  defect  apparent  on  the  face  of  it  (a) ; 
and  a  rule  to  set  aside  an  award  made  after  action  commenced, 
on  account  of  objections  to  the  declaration,  need  not  refer  to 
the  declaration,  as  it  is  sufficiently  before  the  Court  {h).  Also, 
it  seems  to  be  unnecessary,  in  any  case,  to  state  the  objections 
hi  the  rule,  if  they  be  stated  in  the  affidavit  on  which  the  rule 
is  obtained  (c).  It  must  also  appear  on  the  face  of  the  rule  thai  should  be 
U  is  drawn  up  on  reading  the  award  itself ^  or  a  copy  of  it  {d),  ^Jtagawwd 
And  where  a  rule  was  drawn  up  on  reading  the  aMaavit  and  or  a  copy  of 
paper  writing  annexed,  which  was  in  fact  a  copy  of  the  award,  **•  **• 
but  was  not  stated  to  be  so,  the  Court  held  that  the  rule  was 
bad  and  could  not  be  amended  («) ;  but  it  would  have  been 
good  if  it  had  stated  that  the  paper  writing  was  a  copy  of  the 
award  (/).  In  the  Common  Pleas,  in  moving  to  set  aside  an 
award  made  under  a  rule  of  Court,  the  rule  nisi  ought  to  be 
drawn  up  on  reading  the  rule  also  under  which  the  matter  was 
referred  {g). 

It  may  be  necessary  to  observe,  that  cause  cannot  be  shewn  Cause  cannot 
against  this  rule  on  the  last  day  of  the  term,  but  the  rule  must  uJrtd^of" 
m  made  peremptory  for  the  following  term  (A),  or  to  shew  temi.&c. 
cause  before  a  judge  at  chambers,  in  vacation. 

The  Court,  upon  the  rule  being  argued,  will  not  look  at  the  AxbitTatort 

(f )  Lard  Boaton  v.  Mmham,  mipm.  (e)  RmmaOMrne  ▼.  Jtrmld,  6  B.  &  C. 629i 

(r)  Thomaa  v.  PAti^,  2  Dowl.  I45b  9  D.  4e  R.  £56.  S.  C. :  Stapl»»  ▼.  Ha^,  1 

(«)  4  B.  tt  Aid.  539;  2  Chit.  Bep.  STd  Dowl.  4e  L.  711:   Durm  ▼.  Warttert,  1 

It)  See  SmUh  t.  Brimsoe,  11  Price.  5?:  DowL,  N.  S.,  «26.    See  Gray  v.  Leq/;  8 

Watkiru  ▼.  FhmpotU,  1  M'CleL  &  Y.  904.  Dowl.  654. 

M)  6  Btoff.  348.  ftf)  Sherry  v.  Oke,  3  Dowl.  349;  1  Harr. 

(c)  See  Whattew  ▼.  Morland,  S  Dowl.  &  W.  119,  5.  C  :  Price  v.  Jotnev,  3  DowL 

249;  4  Tyr.  255,  S.C.  73:  Barton  t.  Ranmrm,  5  Dowl.  597*.  Otr- 

m  Boodle  \,  Daviee,  4  Nev.  &  M.  788:  michael  v.  Hunter^  1  H.  &  W.  12a 

Grow  V.  Leaf,  8  DowL  654?  Stt^tieev.  Hoy,  (e)  Sbemf  v.  Oke,  nturtu 

1  Dowl.  A  L.  711 ;  13  Law  J.,  N.  S.»  60«  (/)  Ptatt  v.  Hatt,  2  M.  &  W.  301 :  Ha^ 

Q.  fi.,  5.  a  tmtrd  V.  Phimpe,  1  Nev.  &  Per.  293:  6  Ad. 

(y)  Gray  ▼.  Leaf,  8  DowL  654.  &  £.  119,  5.  C. .-  iMttd  v.  Hudson,  1  DowU 

(s)  AUenby  t.  Prtnidioek,  4  DowL  54.  St  L.  236:  Hawk*  v.  Stock,  9  Jur.  451. 

(a)  3ianoer  v.  Heater,  3  B.  4e  Ad.  295:  (g)  Chrietie  v.  Hamlet,  A  Bing.  195  ;  9 

Doe  V.  Homer,  8  A.  &  E.  S35:  Brooks  v.  Moo.  6c  P.  316. 8.  C. 

Partem,  1  Dowl.  A  L.e91.  (A)  R.  M.,  36  G.  3,  r.  4 :  BtgnaUv,  Oaie, 

(5)  Sheny  t.  Oke,  infra.    And  ■eeDfeeu  2  Scott,  N.  R.,  582;  9  DowL  393,  S.  C.  / 

V.  Jay,  5  BIng.  281 }  2  Moa  &  P.  448,  &  C.  oiKe,  1414. 
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Part  vie.    arbitrator's  notes,  nor  at  a  copy  of  them  yerified  by  affida- 

vit  (k). 

Second  appii-      Ii  a  rule  to  set  aside  an  award  has  once  been  obtained  and 
«•**<**»•  discharged,  the  Court  will  not  grant  another  rule  on  the  sug- 

gestion of  fresh  objections  (/);  unless  the  ground  upon  whidi 
the  first  rule  was  discharged  was  for  some  slip  in  form  (m). 

Coits  of  ap.  Cotta  of  Application,'] — If  a  motion  for  setting  adde  an  award 
pUcation.  |j^  made  on  slight  grounds,  the  rule  will  be  discharged  with 
costs  (fi).  Where  the  defendant  put  a  wrong  construction  on 
an  award,  which  induced  the  plaintiff  to  move  the  Court  to 
set  it  aside ;  the  Court  held,  that  the  defendant's  constmction 
was  untenable,  and  therefore  discharged  plaintiff's  rule;  but 
they  would  not  give  him  the  costs  of  the  motion  (o). 

Referring  Referring  haxk  matters  to  ^rW^rcrfor.]— We  have  seen,  amU^ 

^^^^^^^  1479,  that  as  soon  as  the  arbitrator  has  made  his  award,  he  Is 
'  functus  oMdOy  and  cannot  afterwards  alter  it  in  any  material 
part,  unless  the  parties  consent  to  his  doing  so ;  and  withont 
such  consent  the  Court  have  no  power  to  remit  the  matter 
back  to  him  to  do  so.  It  is  now,  however,  the  practice  in  an 
order  or  other  submission  of  reference  to  insert  a  clause  em- 
powering the  Court,  in  the  case  of  any  dispute  relative  to  the 
validity  of  the  award,  or  on  moving  to  set  it  aside,  to  remit  Um 
matters  referred  to  the  reconsideration  and  determination  of  the 
arbitrator  (p\  Such  a  clause  should  be  to  remit  the  matters 
'*  or  any  ot  tnem,"  in  order  to  enable  the  Court  to  limit  the 
remittal  {q).  Where  there  was  a  clerical  error  in  the  award, 
the  Court,  under  a  clause  to  the  above  effect,  referred  the  mat- 
ter back  to  the  arbitrator  (r).  It  seems  doubtful  whether,  un- 
der such  a  clause,  in  the  absence  of  express  words,  they  have 
power  to  remit  the  matter  back  to  the  arbitrator  a  second 
time  {s).  A  cause  was  referred  at  NiH  Prius,  and  the  order  of 
reference  contained  a  clause  enabling  the  Court  to  refer  it  back 
to  the  arbitrator;  the  arbitrator  certified  that  less  than  20^  was 
due,  and  expressed  an  opinion  that  the  cause  was  a  proper  one 
to  be  tried  in  the  superior  court;  it  was  held,  that  the  Court  had 
no  power  to  refer  it  back  to  the  arbitrator,  to  certify  as  to  the 
propriety  of  its  being  tried  in  the  superior  court,  but  that  the 
proper  course  was  to  lay  the  arbitrator's  certificate  before  the 
judge  at  Nisi  Prius^  who  would  then  exercise  his  discretion  (f  )• 
Where,  upon  a  rule  to  set  aside  an  award,  upon  the  ground  tnat 
it  was  not  final,  and  that  the  arbitrator  had  not  awarded  oa 
one  of  the  matters  in  difference,  the  Court  ordered,  under  a 
clause  to  that  effect  in  the  submission,  '*  that  the  matters  re- 
ferred, &c.,  be  remitted  back  to  the  arbitrator  for  his  reconsi- 
deration and  redetermination  ;"  it  was  held  that  the  arbitrator 
was  bound  to  hear  evidence  tendered  by  one  of  the  parties  re- 
specting the  matters  in  difference,  which  had  come  to  the  know- 

(k)  Doe  d.   Waxbif  ▼.  Prteton,  1  Bail    Bing..  N  C,  103,  S.  C 
Court  Rep.  77.  ipi  See  NiekaOa  ▼.  Wmrm,  9  Do»L  A 


(l)  Oarmichaei  v.  HbdWii,  3  Ner.  &  M.  L.  549;  14  Lew  J..  N.S.,  7fi,  Q.tL,S,a 
103.  (q)  ShAatlM  v.  IVtmnm,  mnrm. 

(m)  Shernf  t.  OAe.3  DowI.361i  1  Herr.        (r)  Hemitt  v.  OammS*,  8  Scott.  N.  R, 

ft  W.  119,  &  C.    See  ante»  1496.  851;  1  Com.  a  188,  S  C 


(n)  Snook  v.  Hell^er,  2  Chit.  Rep.  43.  («)  Niekattiv.  W4 ,__, 

(o)  Hoeken  v.  Otvu/Ut,  6  DovL  250;  4       (t)  FFMtr  t.  Lot,  I  DowL  &  L.  OM. 
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ledge  of  that  party  since  the  making  of  the  original  award  (n).    smct,  m. 

But,  where,  tne  arhitrator  not  having  determined  an  iaeue  on 

an  account  stated,  the  Court  directed  the  award  to  bA  sent 
hack  to  him,  to  be  corrected  in  this  particular;  the  Court  held 
that  the  arhitrator  was  not  bound  to  rehear  the  case  (r).  Nor 
in  such  a  case  would  it  be  necessary  for  the  arbitrator  to  give 
any  notice  to  the  parties  to  attend  him  (w). 

It  may  be  added,  where,  in  an  action  of  debt,  a  verdict  has 
been  taken  for  the  plaintiff,  for  the  amount  mentioned  in  the 
declaration,  and  1«.  damages,  subject  to  a  reference  to  an  arbi- 
trator of  the  cause  and  alfmatters  in  difference,  and  the  award 
is  afterwards  set  aside  as  defective,  the  Court  will  not  grant  a 
rule,  empowering  the  plaintiff  to  issue  execution  for  a  nominal 
amount  of  debt  and  the  costs,  unless  the  defendant  will  consent 
to  the  case  being  sent  back  to  the  arbitrator  to  rehear  and 
award  (x). 


Sect.  4. 

Enforcing  Performance  of  the  Award. 
Where  no  Caute  in  Court,  1507  |  Where  a  Cdtue  in  Court,  1514. 


Where  no  Cause  in  Court,'] — ^Where  there  is  no  cause  in    Sect,  !▼. 
court,  we  have  seen  that  the  submission  to  arbitration  is  by  whert  no 
bond,  deed,  or  other  written  instrument,  containing  a  clause  of  auuein 
consent  that  the  submission  should  be  made  a  rule  of  Court;  or  ^"'^ 
by  bond,  deed,  or  other  written  instrument,  not  containing  such 
clause  of  assent,  or  by  paroL 

In  the  two  latter  cases,  in  which  the  submission  cannot  be  Bvactkro, 
made  a  rule  of  court,  the  only  means  of  enforcing  a  perform-  Jw>?JSl5l5J**" 
ance  of  the  award  is  by  action.    If  the  submission  be  by  bond,  be  made  a 
the  prevailing  party  may  have  an  action  of  debt  on  the  bond,  "»^o''C*"»rt. 
which  b  in  general  the  preferable  remedy  (y);  if  by  other 
deed,  he  may  have  covenant  (z);  if  by  instrument  not  under 
seal,  or  by  parol,  he  may  have  aesumpsit  on  the  submission ; 
or  in  any  ot  these  cases,  if  the  award  be  for  a  sum  of  money 
merely,  he  may  have  debt  on  the  award  (a).    Before  the  3  (Sf  4 
W,  4,  c.  42,  debt  would  not  in  such  case  lie  against  an  execu- 
tor or  administrator  on  a  submission  by  his  testator  or  intes- 
tate ;  now,  however,  by  that  statute,  s,  14,  an  action  of  debt  is 
given  against  the  executor  and  administrator.   Debt  will  lie  on 
an  agreement  to  submit  with  a  penalty  for  revoking  an  arbi- 
trator's authority  (b).    Where  the  parties  who  had  submitted 
dbputes  to  arbitration  by  mutual  bonds,   by  indorsements 
under  seal  on  the  bonds  of  submission  made  within  the  time 
limited  for  making  the  award,  agreed  that  the  time  should  be 

(«)  Nidcalta  V.  Warren,  iupru,  ed.  285,  notes:  2  Ld.  Rjmn.  1040:  King- 

19)  Bird  r.  Pertriee,  6  M .  ft  W.  7M.  tton  v.  Phelpt,  Peake,  237:  Keen  t.  Bat' 

{to)  Hewitt  ▼.  OemerUe*  I  C  B.  128;  8  ahnre,  I  Esp.  194:  fiaitey  v.L«dbm«fV,  Id. 

Scott,  N.  R  ,  851,  8,  C.  377-  Ba^fil  v,  Leifth,  8  T.  R.  571 :  Antrum 

U)  Porch  T.  Hopkkut  1  DowLft  L.  881.  v.  Chace,  15  Kast,  209:  Hunter  v.  Rtee, 

(y)  Ferrerr,  Oftn,  7  B.  &  C.  427;  1  M.  Id.  100:  Sutdiffii  ▼.  Brooke,  14  M.  b  W. 

ft  R.  222,  S.  C  855, 

(8)  Morth  V.  BuUeel,  1  D.  ft  R.  106}  5  {b)  Warbwrtm  v.  SVorr,  4  a  ft  C.  103;  6 

a  ft  Aid.  507.S.  C  D.  ft  a.  113,  S.  C. 
(o)  Sm  2  Saund.  (»  b:  S  Chit.  PI.  0th 
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Part  tii. 


Defeoceto. 


By  action, 

acuchment, 

orexecutkm, 

wliereiubmla- 

sion  made  a 

ruleofoourL 


Mode  of  pro- 
ceed ingl:^ 
attachment. 

Making  sub- 
raiMion  a  rule 
of  court*  &C. 
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enlarged  to  a  future  day,  it  was  decided  tb^  an  action  of  debt 
on  the  bond  would  lie  for  non-performance  of  an  award  made 
after  the  original  time  had  expired,  but  within  such  enlareed 
time :  for  such  indorsement  operatcMl  as  a  defeasance  or  fnrtner 
defeasance  to  the  original  bond  (c).  But  if  the  indonemeat 
had  not  been  under  seal,  no  action  could  have  been  muntained 
on  the  bond  for  non-performance  of  the  award  (d).  The  remedr 
in  the  latter  case  would  be  in  debt,  or  ctnumpiit  on  the  award, 
or  iusumpsit  on  the  agreement  (e).  It  may  be  necesaaiy  to 
observe,  that  in  an  action  on  an  award  with  a  profert^  if  it  be 
bad  on  the  Uce  of  it,  the  defendant  may  set  it  out  on  oyer  and 
demur  (/) ;  or  if  the  award  be  defective  for  reasons  not  ap- 
pearing on  the  face  of  it,  such  as  that  the  arbitrator  has  ex- 
ceeded hb  authority,  has  not  awarded  on  all  matters  submit- 
ted to  him,  or  that  it  is  uncertain,  or  not  final,  or  the  like,  the 
defendant  may  take  advantage  of  such  matter  by  plea  (y ).  But 
the  corruption,  or  other  misconduct  of  the  arbitrator  in  making 
his  award,  not  appearing  on  the  face  of  the  award,  is  an  excep- 
tion, and  cannot  be  successfully  pleaded;  the  party's  only 
remedy  in  such  a  case  is  by  bill  in  equity,  or  in  some  cases  by 
motion. 

Where  the  submission  contains  the  clause  of  assent  above 
mentioned,  the  prevailing  party  has  an  option  of  enforcii^  a 
performance  of  the  award,  either  by  action  as  above  direct(^d  (A), 
or  by  attachment  (t);  or,  if  the  award  be  for  payment  of  money, 
under  the  1  tSf  2  Vict.  c.  110,  «.18,  as  noticed,  antSy  1429.  An 
attachment  may  be  obtained  as  well  where  the  non-perform- 
ance consists  in  the  non-payment  of  money,  as  in  the  non-per> 
formance  of  any  coUateial  matter  (k).  Interest  accruing  due 
after  the  making  of  the  award  cannot  be  recovered  by  attach- 
ment, but  only  by  action  (1),  An  order  of  reference  of  a  cause 
at  Nisi  PriuSy  may  be  made  a  rule  of  court,  although  it  does 
not  contain  the  usual  clause  empowering  the  parties  to  that 
effect  (i»). 

In  order  to  proceed  by  attachment,  let  an  ajfidamthefnadeiif 
the  due  execution  of  the  bond  or  other  instrument  of  submission  If 
the  subscribing  witness  (n);  and  if  an  enlargement  of  the  time  for 
making  the  award  has  oeen  made  pursuant  to  a  power  containei 
in  the  submission  (o),  let  an  affidavit  also  be  made  that  this  has 
been  duly  done  ( />).  Annex  the  bond,  S^,y  to  if,  and  give  H  to 
counsel,  with  a  motion-papery  to  move  to  make  the  submission^  and 
such  enlargementSy  if  any  such  there  be  {q)y  a  rule  ofcourt.    The 


ic)  Gre'g  ▼.  Talbnt,  ZD.StR.  446;  8  B. 
&  C  179,  5.  C:  Rex  v.  Bingham,  3Y.Sc 
J.  301  to  313;  antt,  1474, 

id)  Brown  v.  Goodmtm,  3  T.  IL  BOi,  n. 

(e)  Watson  on  Awards,  SOS. 

(/)  FUher  v,  Pimbleif,  11  Eaut,  188. 

(g)  Mitehett  t.  Startle^,  16  Eaat,  88: 
Carg^  V.  AitdieMnt  3  Dowl.  &  R.  433;  S 
B.  A  C.  170,  S.  C. !  Perry  ▼,  MUeheil,  U 
M.  &  W.  792:  King  v.  Bowtn,  I  Dowl., 
N.S.,  SI;  8M.&  W.0S5.  S.C. 

(A)  See  Stot*  ▼.  De  SmUh^  Haidw.  106: 
Bodies  V.  Lo9€dap,  1  B.  &  P.  81. 

ii)  9  ft  10  W.  3,  c  Ifi,  a.  1 :  Willes,  299» 
n. :  BaUeif  t.  CThame^^,  1  Salk.  72;  1  Ld. 
Rayra.  674,  S.  C. ;  Hoporoft  v.  F«rmor,  I 
Bing.  379:  8  Moore,  4S4.  &  C. 

Ue)  Dodington  v.  Hudmm,  8  Mooie,  510; 
1  Bing.  410.  S.C.,  remying  moiety  of  costs 
of  award:  Hiekt  v.  AiotardMM,  1  B.  &  P. 


S3:  SeD*«i  V.  Lmrfa^  8  Smith,  U. 

(/)  Churtherr.  9tr1mg9r,  2  &  fr  Ad. 777. 

(m)  Harrlmm  v.  SiiSih,  1  DowL  *  L. 
876. 

(n)  See  the  form.  Chit.  Fonna.aiM,  && 
In  order  to  compel  an  attorney,  Uw  attvt* 
ing  witiMss,  to  an  agreement  of  teiueac^ 
to  make  an  affidavit  of  ha  cxecutioa.  the 
affidavit,  and  the  expenvea  attendhig  the 
making  of  it,  ou^t  to  be  taoderei:  Jb 
p.  Pike,  1  Dowl.,N.S,  S7Aw 

(o)  jtntep  1473. 

Cp)  BlcMiwT.J«nrft,AB.&C.aaa 

(9)  Re  Smith  4-  Btake^  8  DowL  130,  par 
Coliri4g9,  J.:  Re  Wettk,  1  Dowl..  N.S^ 
331.  See  Jeitkim  r.  Imc,  8  T.  R.  S7: 
Dideen*  v.  Jarvie,  5  B.  dc  C  308:  Dmtm 
V.  R0n«on.6Dowl.3S4;  3M.4K  W.JSS; 
S,C.  Where  two  parts  of  a  deed  iifaa^ 
nisskmo  axhitsauoo  wrt  asectttied,  vd 
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afidavit  sh&uidy  it  wems^  be  mtitled  in  the  eawey  if  there  be  rnie    sbct,  it. 

M  Qmrt  (r).    If  the  submission  be  by  ordery  this  affidavit  is,  of 

eonrsey  mmecessaryy  and  you  have  merefy  to  annex  the  order  to  the 
motion-paper  («),  unlesSy  indeedy  there  has  been  an  enlargement 
of  the  Umefor  making  the  awardy  in  which  ease  there  must  be  an 
efidaoit  of  the  due  entargemsnt.  The  motion  is  a  motion  of  coursSy 
ind  is  absoltOe  in  the  first  in^ance,  Chy  in  vaeationy  vou  may 
oUain  ajudge^sfiatfor  a  rulSy  upon  production  of  the  above  affi- 
dasit  (t)y  and  take  ity  together  with  a  motion-papery  signed  by 
amnsety  to  one  of  the  MasterSy  who  will  draw  up  the  rile.  If 
eottt  be  awordedy  get  an  appointment  on  the  rule  from  the  Master; 
terve  a  copy  oftM  rule  atid  appointmenty  if  any,  on  the  opposite 
cMomey;  andy  at  the  time  appointfdy  attend  before  the  Master ^ 
leko  wiU  tax  the  costSy  and  mark  them  on  the  rule  (u).  The  mo- 
tion should  be  made  upon  the  original  submission ;  therefore,  if 
it  be  in  the  possession  of  the  other  party,  the  Court  will  grant 
a  role  cidling  upon  him  to  produce  it  {x).  Where  the  original 
has  been  lost,  the  Court  will,  upon  a  yerified  copy  thereof, 
make  it  a  rule  of  court  (y).  If  a  cause  in  the  Excnequer  has 
been  referred  by  a  judge  s  order,  and  it  is  part  of  such  order  that 
it  be  made  a  rule  of  the  Queen's  Bench,  there  is  no  objection 
to  its  being  so  made  (r).  If  the  award  be  not  made  a  rule  of 
court,  the  Court  has  no  jurisdiction,  and  will  not  act,  though 
the  opposite  party  be  willing  to  waive  the  objection  (a).  It 
seems  ihaX  the  8  <Sr  9  ^.3,  only  authorises  making  the  sub- 
mianon  a  rule  of  one  court,  and  not  of  more  than  one  (6). 
Where  there  is  no  cause  in  court,  the  submission  cannot  be 
inade  a  rule  of  court  after  it  has  been  revoked  (<;),  though  a 
judge's  order  of  reference  may,  with  a  view  to  costs  {d). 

When  you  have  got  the  costs  taxed,  if  the  party  who  has  to  Denumdof 
perform  the  award  do  not  perform  it  within  the  time  thereby  P?***"^""' 
limited,  (if  any  be  limited),  and  you  are  desirous  of  proceeding  and  by  whom 
by  attachment,  make  a  copy  of  the  rule  and  allocatur  (e),  and  of  ^^'^^ 
tie  awardy  and  power  of  aUorn^  (/),  {if  any);  andy  after 
ocamining  the  copies  with  the  origtncdSy  serve  the  copies  upon  the 
forty  personally y  shewing  him  at  the  same  time  the  originalSy  in 
such  a  way  that  he  can  read  their  contents  (g).    The  Court  will 
not  io  general  grant  an  attachment  without  personal  service,  in 
any  case  where  the  party  applying  has  another  remedy ;  and 
this,  although  the  party  purposely  avoid  the  service  (h).    But 

the  nfairrator  indoned  the  •nlaraeroenti  per  Paitmmt  J. 

of  the  thne  tat  making  the  award  on  one       (a)  Ou^en  t.  Htmi,  8  T.  R.  643. 

P^.  the  Court  compeUcd  the  partv  in       {b)  Winptmny  v.  fin/M,  2  C.  &  J.  379. 

*wnpoMCMioo  that  part  was,  to  make  it       (e)  Kin^  v.  Joseph,  5  Taunt.  452. 

•  twleoreotut;  Re  Smith  Sf  Blakt,  tufra.  (rf)  A*tvn  ▼.  C«orge»  2  B.  &  Aid.  395.  See 

I'-t  Dm  v.  SHlweli,  0  DowL  305.  iilo$tm'  v.  Honan,    1   Jones.  Rep.  Irish 

t«>  U  through  the  misooDduct  of  the  Exch..  2f>9. 
utstzatore  the  order  of  refiereooe  oannot       («)  Acx  v.  SmUhtet,  3  T.  R.  351 :  Rted  ▼. 

»  obtained,  the  Court  will  allow  a  dupll-  Ikmr,  7  D.  &  R.  612:  BeOain  y.  Pvuttney, 

fiitelobemadea  nileof  court:  TIkofiMW  6M.&Sel.23a 
T.  PMly, 2  Dowl.  145.  (/)  See  Pricey.  Duggim,  1  Dowl.,  N. S., 

(0  Jb  D^ior,  5  B.  &  Aid.  217.  70». 

<<()  See  the  form  of  rule*  Chit.  Forms,      ^)  See  Ca^tert  t.  Re^/tem,  2  Dowl. 

^('1  Lortf  Boston  ▼.JfMAom,  8  DowL  867*        (*)  Richmond   y.    PorMnmrn^  3  Dowl. 
oat  BemnUk  4  BMm,  aupra ,-  ante,  1504.     7ft3:  Re  Unce  Sf  Another,  4  B.  &  Ad.  412. 


^  (f)  9km  Y.  Frank,  3  Jur.  341,  B.  C.  And  see  Stunnel  r.  Tower,  1  C,  M.,  &  R. 

S«easMit«Bnv.l>i»<«,lStr.52&    And  see  88:  Brondim  v.  firaiMfon.  1  B.  &  P.  394: 

UU  V.  TeitmMwf,  3  Taunt.  45.  Branier  y.  Ponteate,  5  Taunt.  813:  Read 

It)  MUMttad  Y.  CmttfleU,  9  DowL  124,  y.  FOre,  1  Chiu  Rep.  170. 
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in  one  case,  where  the  party  had  personal  knowledge  of  the 
award  and  rule  of  court,  the  Court  of  Queen's  Bench  granted 
an  attachment  against  him  for  non-performance  of  the  awud, 
although  he  had  not  heen  personally  served  (t).  If  the  arbi- 
trators have  enlaiged  the  original  time  ^ven  them  for  making 
their  award  pursuant  to  a  power  contained  in  the  submiasioii, 
a  notice  of  such  fact,  and  that  the  award  was  made  within  the 
enlarged  time,  should  also  .be  given  to  the  party  who  haste 
perform  the  award  {j),  A  parol  notice  is  sufficient  (it),  thou^ 
of  course,  it  is  advisable  that  it  should  be  in  writing.  TTkenlti 
the  person  in  whose  favour  the  award  is  made  demand  of  the  other 
party  the  money  or  other  thing  awarded.  This  demand  has 
been  held  necessary,  even  where  the  award  specified  the  tioae 
and  place  of  performance  (I).  It  may  be  made  on  a  day  sub- 
sec[uent  to  tnat  on  which  the  award  directs  the  money  to  be 
paid  (m).  If  it  be  inconvenient  for  the  party  himself  to  make 
the  demand  personally,  he  may  depute  his  attorney  or  any 
other  person  to  do  it  for  him,  by  a  letter  of  attorney  (n),  a  oooj 
of  which  must,  as  already  observed,  be  served  with  the  copies 
of  the  rule  and  award,  and  the  original  shewn  at  the  same  time. 
Where  costs  are  awarded,  a  demand  by  the  attorney  of  the 
party  is  sufficient  without  a  power  of  attorney,  even  thoi^ 
the  costs  be  by  the  terms  of  the  rule  made  payable  to  the  party 
himself  (o).  And  in  a  case,  where  the  demand  of  the  executioa 
of  a  deea  was  made  by  an  agent,  without  a  power  of  attorney, 
it  was  held  sufficient  ( />).  Care  must  be  taken  to  demand  the 
exact  sum  or  thing  awarded ;  if  you  demand  more,  and  it  b« 
refused,  you  cannot  have  an  attachment  for  the  refusal  {q).  If 
two  sums  are  directed  to  be  paid  by  the  award,  one  of  whi^ 
the  arbitrator  had  no  power  to  award  payment  of,  the  demand 
should  be  confined  to  the  other  ^r).  Where  the  award  directed 
that  the  plaintiff  should,  on  a  given  day,  deliver  up  to  the  de- 
fendant a  warrant  for  a  hogshead  of  port  wine  lying  at  the 
London  Docks,  describing  it  by  its  number  and  marks ;  the  de- 
mand required  the  plaintiff  to  deliver  up  **  one hogshectd^ pert 
wine,**  describing  it ;  it  was  held  that  this  was  not  a  samcient 
demand  to  support  an  attachment  (s).  The  party  making  the 
demand  must  previously  have  performed  all  eonditions  prece- 
dent, otherwise  an  attachment  will  not  be  granted  (<). 
Affidavit  on        If>  upon  such  demand,  the  opposite  party  do  not  pay  the 


Conditiont 
precedent 
•houldbe 
perfonned. 


it)  Ra  Bower,  1  B.  Ifc  C.  964.  And 
Att0H  V.  Newton^  2  Dow 1 582:  Re  Doding^ 
ttm  Sf  Bailward,  7  Scott,  733;  9  Dowl. 
640,  S.  a    See  fMMf.  1518. 

(i)  Re  DofUngion  ^  Baitward,  7  Scott, 
733;  7  Dowl.  640,  S.  C. ;  Davie  v.  Vase, 
15  Ea»t,  97:  fThotenberg  ▼.  Lageman,  6 
Taunt.  251 ;  ante,  147a 

(k)  Re  Dodingtm  Sg  BaUward,  eupra. 

(/)  Brandon  v.  Brandon,  1  B.  8r  P.  993. 
An  award  dherting  payment  of  costs 
**  immediately  afta  the  execution  of  the 
award,"  must  be  construed  to  mean 
"  within  a  reasonable  time  after  notice:" 
Hoggins  V.  iktrdon,  3  Q.  B.  4<i6. 

(m)  Re  Craike,  7  DowL  603. 

in)  Laugher  ▼.  Laugher,  1  Dowl.  284 : 
1  C.  dt  J.  36B;  1  Tyrw.  352.  S.  C;  Jack- 
eon  V.  Clarke,  13  P^ice,  JOB;  M'Clel.  72, 
8.  C.f  Ex.p  FbrfeMcme,  2  Dowl.  448:  King 
V.  Packwood,  Id.  570.    But  see  Baee  ▼« 


MaiUand,  8  Moon.  44,  which. 
Boems  a  confused  report. 

(o)  Jnman  v.  Hia,4  M.  St  W.7: 
Y.  Whiiehouee,  4  Binf(..  N.  C^  692. 

ip)  Kenjfon  t.  Oruffrnm,  9  Smithy  &'. 
Tebbutt  V.  Ambler,  12  Law  J .,  N.  S..  Oh 
2  Dowl.,  N.  S..  677.  S.  C. 

iq)  Strutt  ▼.  Rofwv,  7  TaoBt  JlSj  2 
Marsh.  524,  S.  C 

(r)  Ptvnerv.HoMDn,  7M.ft  W.91l;t 
Dowl.  801,  S.  C.  The  affidavit  ha  thit 
cue  was  held  bad,  for  not  stathy  thai 
the  party  of  whom  the  moolea  wn«  d»- 
roandcd,  had  not  paid  «s0b«r  of  ckewi. 

(«)  Hemeworth  v.  Brian,  1  C.  B.  131 ;  S 
Dowl.  &  L.  844.  &  C. 

(f)  Watson,  210:  Standh^  ▼. 
ton,  2  Marsh.  27(<  A  Taunt.  S6,  S.  C. 
to  what  is  not  a  condltloo  prnevleTit, 
Doe  aarkey.  StitweH,  3  Nar.  St  P.  707;  t 
Ad.  ft  E.  645,  S.C. 
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money,  &c.)  in  compliance  with  the  award,  then  Ui  an  affidavit    scci.  it. 
he  made  of  ike  due  execution  of  the  award — that  the  party  to  per-  motion  for 
form  the  same  hoe  hctd  notice  thereof  (if  necessary) — that  it  stUl  atuchmt^u 
remains  unperformed — that  a  copy  of  the  same^  of  the  rulcy  and 
of  the  allocatur^  (ifany)^  has  been  served^  and  that  their  origin 
nals  were  at  the  time  tf  service  shewn  (^u).     If  the  original  time 
given  to  the  arbitrators  for  making  their  award  has  been  enlarged 
by  them  pursuant  to  a  power  in  the  suhmission^  then  let  an  affidavit 
also  be  made^  that  the  time  has  been  duly  enlarged  {x\  that  the 
award  was  made  within  the  enlarged  time^  and  that  the  party  to 
perform  the  award  has  had  notice  of  these  facts  ( y).     If  there 
has  been  a  letter  of  attorney y  let  an  affidavit  also  be  made  of  its 
execution^  by  the  attesting  witness^  of  a  service  of  a  copv  thereof ^ 
and  that  at  the  time  of  such  service  the  original  was  shewn.    If 
the  motion  is  made  a  long  time  after  the  making  of  the  awards 
there  should  be  <in  affidavit  explaining  the  delay  {z).    Annex 
the  rule  and  allocatur  (if  any).    If  tnere  is  a  cause  in  court, 
the  affidavit  should  he  intitled  in  the  cause  (a).     But,  wlien 
the  submission  is  made  a  rule  of  court  under  the  statute, 
there  being  no  cause  depending,  the  affidavit  for  an  attach- 
ment need  not  be  intitlea  (6),  or  it  may  be  intitled  **  In  t/te 
matter  "  ^c.  (c)    If  there  was  an  attesting  witness  to  the  award, 
the  affidavit  of  the  due  execution  of  it  should  be  made  by  him  ; 
or,  if  an  affidavit  cannot  beobtained  from  him.its  absence  should 
be  accounted  for,  and  his  handwriting  proved  (d).    The  affida- 
vit, that  money  b  still  due  under  an  award,  may  be  made  by 
the  attorney,  where  it  has  been  demanded  by  letter  of  attor- 
ney (e).    The  affidavit  will  be  sufficient  if  it  disclose  a  rejpilar 
service,  although  the  surname  of  the  arbitrator  or  umpire  is 
misdescribed  (/ )•    Where  a  rule  nisi  for  an  attachment  for 
non-payment  of  costs  pursuant  to  an  award  has  been  obtained 
in  one  term,  and  dropped  in  consequence  of  negotiations  be- 
tween the  parties,  and  part  of  the  costs  are  paid ;  if  it  is  sought 
to  obtain  an  attachment  for  the  non-payment  of  the  residue, 
the  rule  for  that  purpose  cannot  be  drawn  up  on  merely  read- 
ing the  dropped  rule  and  an  affidavit  of  iresh  demand  M. 

Upon  these  affidavits^  let  counsel  move  for  a  rule  nisi  {n)  for  Th«  motion 
an  attachment  for  the  nonperformance  of  the  award.    Draw  up  J!J^^tJj.J^' 
the  rule  with  tfie  Masters  (t),  and  serve  a  copy  of  it,  at  the  same  nwDt,  dec. 
time  shewing  the  original  in  such  a  manner  that  the  party  served 
can  read  its  contents  (k).    Make  an  affidavit  of  the  service^  which 

(«)  S«e  fonnt,  Chit  Fonnt,  664, 66S.  In  rt  Htmghttmt  9  Moo.  St  P.  ASL 

[r)  Thli  lanotabiolutdvneoeMary:  R0  (<f)  Kngtand  v.  Daviaon,  9DowI.  1052: 

SmUA  Ss  Rfevett  6  Dowl.  '5l3t  BarUm  v.  Bttton  v.  Jarrett,  8  Jur.  83,  B.  C. 

'Ja««)n,6  Dowl.384:  D<dir«n«  v.  Jorriv,  6  (c)  Regimerv,  paf^,9Dam\.9^ 

B.  4c  C.  A28.    Seepoff,  1518.  (/)  R^  Smith  if  Retvef,  5  DowL  513. 

(>)  Ra  Dodbtgton  &  Baitteard,  7  Scott,  And  »ee  Dkkent  ▼.  Jmrvit,  5  B.  5k  C.  mUt 

733;  7  DowL  WO,  S.  C.     Set  HaUen  t.  8  D.  &  R.  8U5,  S.  C. 

CbMcoek,  5  B.  &  C.  300;  R  D.  &  R.  151,  (r)  Baktr  v.  Well*,  9  Dowl.  .323. 

S.  C. :  Oavfot  ▼.  Voa$,  15  Bftst,  97:  Woign^  (A)  If  ihe  attachment  be  moved  for,  for 

^iy  ▼.  iMgeman,  6  Taunt.  254;  1  Manh.  non-payment  of  co^ts  under  an  award,  it 

579,  S.  C  \%  a rulenin only :  Thampmm  t. BitUngtbv, 

(s)  Srorey  y.  Omrtnf,  8  Dowl.  290.  2  Chit.  57;  and  thb  i*  the  caie,  though 

(a)  Doe  ▼.  StOwM,  6  Dowl  9115:  Botn>  only  the    cause  be  refcned :    Danieti  v. 

ffiggtr,  Houtum,  5  East,  21  a:    WMf-  Banrffe.  2  Scott,  N.R.,  155:  1  M.&0.96U; 

*<M  V.  nrck,  J  2  East,  160  a.  Dickettmm  v.  MVk^,  8  J  ur.  1(133.  Exch. 

{hi  Ammtt  1  Smith.  350:  BaM)ritig9  v.  (f)  Ste  the  form.  Chit  Forma.  6H6. 

HauHotu  3  Caat,  21 .  (Ar)  C lifart  r .  Rtf{/^am,  2  Dowl.  5U5. 

(c    tVMtch^i  V.  Firth,  12  East,  166  a: 

▼OL    II.  H  H 
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Part  tti.    fnf*st  he  intitM  the  same  as  ths  rule  (/),  and  give  it,  with  a  hriff, 
to  counsel,  to  move  to  make  the  rule  absolute.     If  made  absoUut, 


draw  up  the  rule  with  the  Masters  {m\  and  take  it  to  the  Ormm 
OMce,  to  one  of  the  clerks  in  court,  who  will  thereupon  make  ma 
the  attachment.  Take  it  to  the  sheriffs  office,  and  get  a  warroM 
on  it;  give  the  warrant  to  your  cfficer,  who  will  thereupon  arrest 
the  party.  Where  service  of  the  rule  nisi  had  been  on  defend- 
ant's \\  ife,  and  there  was  reason  to  believe  the  defendant  him- 
self had  kept  out  of  the  way,  and  had  ultimately  received  the 
rule,  personal  service  was  dispensed  with,  and  the  rule  made 
absolute  (n). 
Title  of  affl-       The  affidavits  in  answer  to  the  rule  nisi  should  be  mtiM 

fn^iVir"    "  The  Queen  v. "  (o). 

What  defecu  ^^  shewing  cause  against  the  rule  for  the  attachment,  the 
may  be  shewn  Other  party  may  impeach  the  award  for  any  defect  appeariair 
a"ainst*Sic  ^V^^  *^®  ^**^  ®^  ^*>  although  the  time  limited  for  applying  to 
rufe^  set  aside  the  award  may  have  elapsed  (p) ;  but  not  for  matter 

extrinsic  (a).  A  cross  demand  is  no  defence  to  the  applia- 
tion  (r).  Where  it  was  proposed  to  shew  cormption  in  the 
arbitrator  as  cause  against  the  rule  for  the  attachment,  tht 
Court  of  Common  Pleas  held,  that,  although  that  might  be  a 
good  reason  for  setting  aside  the  award,  it  was  no  answer  to  «ii 
application  for  an  attachment  (s) :  nor  is  a  mere  mis-vecttml  ia 
the  award  (t).  Nor  (where  an  order  of  reference  and  enlarge- 
ment had  been  made  a  rule  of  court)  can  it  be  shewn  as  cao» 
that  there  was  no  afHdavit  that  the  time  was  duly  enlaiged: 
but,  if  there  be  no  such  affidavit,  the  proper  course  Is  to  mofc 
to  set  aside  the  rule,  making  the  order  of  reference,  &c.  a  mk 
of  court  (ti).  On  shewing  cause  against  the  motion,  referenet 
cannot  be  made  to  the  pleadings  in  the  cause,  unless  there  bt 
an  affidavit  connecting  them  with  the  award  (jt).  Whsre, 
upon  shewing  cause,  tne  Court  discharges  the  rule  withei^ 
costs,  on  a  preliminary  objection  to  the  insufficiency  of  the  affi- 
davit, demanding  the  peiformance  of  the  award,  tne  objectiii; 
party  has  a  right  to  enter  into  the  merits,  in  order  to  have  the 
rule  discharged  with  costs,  and  does  not  thejreby  waive  his 
right  to  the  discharge  of  the  rule  without  costs  (y). 
In  what  cases  The  Coust  will  not  grant  an  attachment  against  a  peer  (i), 
^{th^T'  ^^  Tfwen^her  of  the  House  of  Commons  (a) ;  or  against  an  ad* 


and 

rnchment  will  ministrstor  or  executor,  where  the  submission  was  made  by  the 

be  granted  or  intestate  or  testator  (^).    But  an  attachment  will  be  granted 

(/)  Re  Houfehtm,  9  Moo.  &  P.  408.  a defenea to  uactiaii  on  anawavd. ni«hc 

(IN)  See  a*  to  Iti  being  competent  for  the  be  set  up  as  an  answer  to  am  attachaMBi 

ofUcer  of  the  court  to  refuse  to  draw  up  tor  the  perfcwmance  uf  H. 

the  rule,  if  the  award  be  not  atampeo,  (r)  &mth  v.  Jo*imdm,  15  East,  913. 

onle,  1480.  \»)  Brazitr  ▼.  Bn/mmt,  3  Bioc.  Iff;  ># 

(n)  Plotter  ▼.  fVOItefM,  6  Juc  fl08*  B.  C.  Moore.  M7f  5.  C 

Seeonltf,  1416,  andpos^,  1A22.  (t)  Pmiti  v.  Paua,  2  C  &  IL  SB;  S 

(o)  Bevan  ▼.  0mm.  3  T.  R.  001.    See  Dowl.  340,  3.  C 

BeinbrifiM  ▼.  Houttm,  6  East,  91  a.  (u)  Barim  v.  Bonssn,  6  Dmri.  SM.  Ses 

(P)  PM/ey  V.  Ooddard,  7  T.  R.  73.    See  ante,  1519. 

Loitndm  v.  Lowitde*,  1  £ast,  276:  Hut-  U)  AtNcev.  SMcyer.  7  DovL  a»l. 

eking  ▼.  HvleAifw.  Andr.  997.  {if)  At  Oiambtrimm,  8  DowL  6B6. 

ig)  HotUntd ▼.  BnwJks, 6T.  R.  161 :  Poua  (a)  WmUttr  ▼.  EaH  Onmrmm,  7  T.  B> 

▼.  Pautt,  9  Dowl.  340:  9  C.  at   M.  935,  171. 

3:  a :  M*jMhur  v.  OampbeO.  9  Ad.  dc  E.  (a)  Catntur  v.  KntitekbmO,  7  T«  R.  44a 

59:  4  Ne  V.  Se  M.  906, 3.  C.  But  query  the  (5)  Nsm<mi  v.  IVaikm;  WUIh^J||a  pmt. 

correctness  of  the  principle  on  which  these  1521 .    But  they  will  when  ihiMJniif  iin 

decisions  wen  founded.     It  would  seem  was  made  by  hmDaeif.    {Sfiui^  v.  W* 

tluit  any  matter  which  might  be  set  up  as  2  DowL 46). 
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agunst  one  of  seyeral  of  tbe  parties  against  whom  the  award  is    sect.  rv. 
made  (c) ;  or  against  a  party  residing  out  of  the  jurisdiction  of 
the  court  (d).    An  attachment  will  not  he  mnted  on  hehalf 
of  a  stranger  to  the  award  (0);  nor  even  on  oehalf  of  the  ad- 
ministrator or  executor  of  a  party  who  died  after  the  award 
made,  and  to  whom  the  money  awarded  was  to  be  paid  (/). 
Nor  will  the  Court  grant  an  attachment  pending  the  rule  for 
setting  aside  the  award  (^),  nor  pending  an  action  on  it ;  nor 
will  they  allow  the  plaintiff  to  waive  the  action  in  order  to 
apply  for  the  attachment  (A),  unless  the  defendant  was  in  con- 
tempt before  the  action  was  brought  (t).     The  rule  for  an  at- 
tachment has,  however,  been  made  absolute,  on  the  terms  of 
the  plaintiff  discontinuing  his  action  and  paying  the  costs  (k). 
Where  a  party  obtained  an  attachment  to  enforce  an  award,  and 
afterwards  proceeded  by  action,  the  Court  set  aside  the  attach- 
ment, npon  the  terms  of  the  defendant  ^ivin^  a  bond  to  the 
I>laintifi;  with  sureties  to  the  Master's  satisfEustion,  and  condi- 
tioned to  the  same  effect  as  in  the  case  of  a  recognisance  of 
bail  (/).  The  CourL  however,  have  granted  an  attachment  pend- 
ing a  foreign  attachment  in  London  upon  the  same  award  (m). 
And  an  atSu^hment  will  not  be  granted,  unless  the  award  con- 
tain a  distinct  order  to  do  the  act,  the  omission  of  which  forms 
the  ground  of  the  application.    Therefore,  where  an  arbitrator 
finds  by  his  award,  that,  on  the  balance  of  accounts,  the  de- 
fendant has  overpaid  the  pluntiff  a  certain  sum,  but  does  not 
award  that  the  plaintiff  is  to  repay  it  to  defendant,  the  Court 
will  not  grant  an  attachment  against  the  plaintiff  for  the  non- 
payment of  that  sum  (n).     And  ordering  a  verdict  to  be  en- 
tered for  a  certain  sum,  where  the  arbitrator  has  no  authority 
to  do  so,  cannot  be  treated  as  an  order  to  pay  that  sum,  so  as  to 
support  an  attachment  (0).    Where,  in  an  action  against  £.  H. 
and  W.  T.,  the  award  purported  to  be  made  in  an  action  against 
E.  H.  and  £.  T.,  and  awuiied  that  £.  H.  and  £.  T.  should  pay 
a  certain  sum  of  money  to  the  plaintiff,  the  Court  refused  to 
grant  an  attachment  ( p).    An  attachment  will  not  be  granted 
for  not  making  a  payment  on  a  Sunday  (g\    The  Court,  in 
one  case,  under  peculiar  circumstances,  maae  absolute  a  rule 
for  an  attachment  for  non-payment  of  a  sum  awarded  to  the 
wife  of  one  of  the  parties,  although  it  was  sworn  that  the 
money  had  been  demanded  and  paid  to  her  husband  (r).    If  a 

(e)  Riehmmtd  ▼.  Parktnsim,  3    Dowl.       {k)  Pou/^v.  Patrll,  SDowl.340. 
703.    If  an  award  directs  ootta  to  be  paid       </)  Knrl  ofLtmtMev,  Whknna^t  3  Dowl. 

by  parties  in  equal  •hares,  there  mutt  be  968|  1  C,  M.,  &  R.  £91,  B.  C. 
separate  attachments.     (Gm/Kmt  ▼.  Sum-       (m)  Comea  ▼.  Smith,  4  T.  R.  313,  n. 
mnfiOdf  5  Dowl.  401 ).  (n)  Re  Seaward,  7  Dowl.  318:  Thornton 

(tf)  HopenM  ▼.  Ftrmor,  8  Moon,  494t  ▼•  Hombift  I  Dowl.  S37;  I  Moa  &  Scott* 

I  Bing.SSD,  8,C  48:  8  Blnir.  13,  S.  C    And  tee  Stott  v. 

ie)  In  ra  SkaU,  7  DowL  618.  FfWJanw,  3  Dowl.  fioe :  HopMn*  v.  Darie9» 

(/)  Roar  ir.  Ifatwy.  1  DowL «38t  omM$t  1  C..  M..6  R.  846:  EdgtU  v.  Dammore,  3 

otrerrultoff  Bogen  v.  StantoM.  7  Taunt.  B<nff.  634;  11  Moore,  Ml,  5.  C  :  fU  Lee, 

576.     And  see  amtt,  1408.     Jn  re  Han,  3  Nev,  a.  M.  800. 
i#<»ie4  HaanreU,  8  Scott,  371.  <o)  Dontan  v.  Arett,  4  Nev.  &  M.  854. 

U)  DaUtng  ▼.  Matehettt  WiUes,  91A.  Seeanfe,  IfiOO. 
(1)  BatOa^  ▼.  LoMday,  1  B.  dc  P.  81.       (p)  Ut»  t.  Hartley,  8  Dowl.  883. 
See  Bakarw.  WtlU,  9  Dowl.  323:  ManOttt       {q)  HobdeO  v.  Miller,  8  Scott,  N.  R., 

▼.  Tyrrt8,9  M.  ^  W.  917;  oirte.  1430.  ISX 

(I)  PamU  ▼.  Puult.  S  C.  &  M.  236;  8       (r)  Wynne  ▼.  Wmme,  3  Scott,  N.  R., 

Dowl.  340,  S,  C:  Hiaine  y.  mOee,  3  M.  448;  1  DowU*  N.  S.,  7i3;  4  M.  &  0. 263. 
&R.  382. 

bh2 
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Past  vir.    party  has  performed  the  award  as  far  as  was  in  his  power,  the 

Court  will  not  grant  an  attachment  against  him  (#). 

Attachment        Where  a  party  filed  a  hill  in  equity  to  set  asioe  tn  twsi^ 

for  filing  bui  after  entering  into  a  rule  of  court  to  ahide  hy  it,  theCooit 

awii^/*^^^^     held  it  to  be  a  contempt,  and  granted  an  attachment  tgsinit 

him ;  but  they  afterwards,  by  consent  on  his  paying  all  coita, 

dischai*ged  him  without  fine,  rather  than  set  a  sinall  one  for  » 

high  an  offence  {t), 

Enforcing         As  to  enforcing  award  hy  execution,  under  \  S^2  Viet,  e,  110^ 

Where  there  TVh^re  there  is  a  Cause  in  Court.'} — If  no  rerdict  hare  beet 
u  a  caiue  in  taken,  the  mode  of  proceeding  is  by  attachment  or  acUoo,  or 
^"'^  execution  on  the  rule  in  the  manner  above  mentioned,    fiat  if 

a  verdict  were  taken,  the  platntif  may  proceed  eiUier  hj  at- 
tachment or  action,  as  above  directed,  or  he  may  enter  op  jo^ 
ment  upon  the  verdict  («)  and  sue  out  execution :  and  the  it- 
fendarU  (if  the  award  be  made  in  his  favour)  may  proceed  bj 
attachment  or  action ;  or,  if  the  order  of  reference  direct  that 
the  party  in  whose  favour  the  award  is  made  shallbeatlibeitx 
to  sign  judgment  for  the  amount  payable  thereander,  he  mijr 
sign  judgment,  and  issue  execution  for  his  costs  (v).    What 
the  cause  and  all  matters  in  difference  are  referred,  and  the 
award  directs  that  the  costs  of  the  cause  and  of  the  award  shall 
be  paid  by  the  defendant,  the  plaintiff  is  entitled  to  have  th« 
costs  taxed  at  once,  without  waiting  for  the  expiration  of  the 
time  during  which  the  defendant  may  move  to  set  aside  the 
award  {x). 
Judgment  on.      In  order  to  proceed  to  judgment  on  the  verdict,  mw9etomab 
how  signed,    ^J^^  order  ofNtei  Prius  a  rme  ofeourt^  and  draw  up  theruleu 
be/ore  directed;  and  the  Matter  or  associate  will  thereupon  pm 
you  the  Nisi  Prius  record.  Enter  thepostea  on  it  for  the  tmtmd 
of  the  sum  awarded  (y);  give  the  usual  one  dc^s  notice  ofthetes- 
ation  of  costs  {ante,  1885);  then  take  thepostea,  together  with  tk 
rule  and  award  and  the  papers  in  the  cause,  to  one  of  the  Hasten^ 
who  will  thereupon  mark  the  postea,  and  tax  the  costs,  and  tip 
judgment.    It  is  not  necessary  that  the  defendant,  in  this  ctK, 
should  be  personally  served  with  a  copy  of  the  award ;  nor  bit 
necessary  to  obtain  leave  of  the  Court  to  sign  judsnnent  (f), 
unless  it  be  required  to  enter  up  the  judgment  as  of  the  tem 
next  after  the  finding  of  the  verdict,  where  the  award  was  sot 
made  until  the  term  after  that  term  (a).    Where  the  award 
was  lost,  the  Court,  upon  an  affidavit  stating  that  fact,  and  tht 
substance  of  the  award,  aUowed  the  plaintiff  to  sign  a Jiidf- 
ment  {b).    A  rule  for  delivering  the  postea  to  the  plaintiff,  that 
he  might  enter  the  verdict  pursuant  to  the  award  of  an  arbitn- 

(«)  Dodington  t.  Bailward,  7  Scott,  733;    Hkthmur,  S  Id.  844 ;  IMtq^teoMd  ▼.  kibm. 
7  Dowl.  640,  S.  a  4  East,  31U:  Dimmer  r.  CTkmiim,  5  Em. 


it)  Rm  v.  fVhMler,  3  Burr.  liS6:  1  W.  1S9.  143, 144:  Prmtikm  t.  Smd,  I  T*<«t 

B\.3n,  S.C.  And  see DavUa  If.  Almantat  151.    And  see  OncN^r  ▼•  >*^«<aM,  7  Id.?!* 

1  Salk.  73.  Seeonle,  1463,  m  to  an  arbitxatar  noc  b^ 

(v;  See  Retr.  v.  GofV,  8  Dowl.  103,  per  ing  able,  so  fkr  as  relataB  to  ma  actiaaie-- 

Dennutn,  C.J.  fmcd,  to  award  the  payment  Of  a  | 


(t'l  Alaggt  V.  Yanttm,  6  Dowl.  481'         sum  than  that  laid  in  the 
(J)  LUUe  V.  NMTfon,  1  M.  Sr  Or.  9fjfk       {%)  Lmt.  lAngm^  1  East, 
And  see Oomerv.  Chttrt,  16  M.  ft  W.310,    ▼.  NaUh,  1  a  ft  P.  48S:   nwiwiiMi  v. 


in/^.  Htfdk«»«r,  3  Id.  944. 

{j'\  L^  V.  JJngard,  1  Kast,  401 :  Crime*      .  (a)  BrooXr  v.  Feame^  2  Dowl.  144. 
X.  yaish,  1  B.  &  P.  480:  Borrowdak  v.        (6)  HM  v.  Tatcneemd,  3  Taunt.  4&. 
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tor,  may  be  drawn  up  on  reading  the  affidavit,  '^  and  the  paper  skct.  iv. 
writing  thereunto  annexed,"  provided  the  affidavit  verity  the 
paper  writing  as  being  a  copy  of  the  award  (c).  Where  a 
verdict  is  taken  by  consent  for  the  plaintiff  at  NisiPrhUj  sub- 
ject to  the  award  or  certificate  of  a  barrister,  and  the  latter  in 
vacation,  after  more  than  four  days  have  elapsed  firom  the  re- 
turn-day of  the  dutringaa  jttratares  or  habeas  corpora  juratorum^ 
gives  his  certificate  tl^t  the  verdict  shall  stand  for  a  smaller 
amount,  the  plaintiff  b  entitled  to  sign  judgment  inmiediately, 
and  is  not  bound  to  wait  until  after  the  expiration  of  the  fint 
four  days  in  the  next  term  (d). 

After  signing  judgment,  you  may  sue  out  execution,  as  in  ExwuUoa. 
ordinary  cases.  If  the  award  state  any  particular  time  at  which 
the  money  is  to  be  paid,  execution  should  not  be  sued  out,  nor 
indeed  in  strictness,  perhaps,  should  judgment  be  signed,  before 
that  time  has  elapsed  (e). 


(e)  PfcrttT.  HoU.SM.  ft  W.  3!)1.    See  Jur.671.&C.    And ^se Lim§  r, Newtm, 

Bavward  V.  PhiiHpt,  I  Ner.  a  Per.  Sd3 :  ante,  1514. 

S^0ny  y.  Oke,  I  H.  &  W.  119.  («)  CaUtrd  v.  Pattrtim,  4  TmiiU.  319. 

(<f)  OwHtfrr.  CSteirt,  16  M.  &  W.aiO;  10 
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PART   VIII. 


ATTACHMENT. 

Part  Tiir.       In  whctt  CcMB^ — ^If  ft  peiBOfl,  upoQ  beiiig  KTyed  with  tk 

process  of  the  coart,  use  ooniempti^iiB  ezpfMBons  of  aieh  pfo- 

o^^m '    cess,  or  of  the  Court  itself,  the  Conrt,  upon  affidftrit  of  Uit  fact, 

siorut  towards  will  grant  an  attachment  against  him  (a);  if  of  the  Court,  tbe 

iu  i^^m.^   rul^  >or  this  par]>08e  is  granted  absolute  in  the  int  iaittfct; 

if  of  the  process,  it  is  a  rule  min  only  (6). 
Rescue.  If  the  sheriff  return  a  rescue,  the  Court  will  mntsn  ittvkr 

ment  against  the  rescuers^  absolute  in  the  first  msUnoe  (e). 

M  'Hbehavkrar     The  courts  at  Westminster  hare  a  power  of  pumaking  att^ 

^  ^^^^  i^^.  <^^  p^ei*  officers  of  the  court,  by  attachment,  for  mabe 

couit,  &e.      harioor  in  the  exercise  of  their  profiBSsion.    See  differeot  ii- 

stances  in  which  attomies  may  be  thus  punidied,  oirfe^  V^  \ 

115. 

shiTiff  or  CO-      If  the  sheriff  do  not  obey  the  rule  to  return  the  writ  or  Vrag 

'^  "Sri?*'  '**  *^®  body,  the  Court  will  grant  an  attachment  agtinst  hiBi 

cr  executing   absolute  In  the  first  instance  (cQ.    So,  in  other  esses,  for  d^ 

itonprcMhr*-  executing  writs  or  for  executing  them  in  an  oppfeesiTe  sa^ 

^'  ^  ner,  or  for  not  executing  them  effectualihr,  &c^  tne  Court  wil 

punish  the  sheriff  or  his  officers  by  attachment  (e).  So,  wImr 

an  attachment  against  the  sheriff  was  directed  to  the  eoroMr, 

and  the  latter  was  ruled  to  bring  in  the  body,  the  CooiigitBted 

an  attachment  against  him,  aWlute  in  the  fiist  instance,  ^ 

not  obeying  the  rule  (/).    The  sheriff,  howeTer,  bnotliitfe 

to  an  attachment  for  not  taking  a  bond  in  replerin;  bet  the 

defendant,  if  damnified,  may  have  his  remedy  sffsiait  him  by 

action  {p).    It  may  here  be  added,  that  an  attarament  csiikK 

be  obtained  against  the  late  sheriff  for  disobedience  of  so  ortkr 

directed  to  *•*•  the  sheriff*'  genendly  (A). 

AMhwt  ^  ^  *^®  cases  in  which  the  dourt  will  punish  the  jwls« 

judge*  of  fn-  of  inferior  courts,  justices  of  peace,  gaolers,  &c^  by  sttadiv^. 

(ifJK^r**  8««  2  Hawk.  P.  C7.  <r.22,  st.25  to32 ;  and  Rex  r.Jiatka<f 

iSiSliSU,  &5/cr«/,  1  W.  Bl.  432. 

*^*^  Suitors  amenable  to  the  authority  of  the  Court,  ^}»}J 

TeriSJ  5S'    ^^'^  ^^  firaud  wilfully  pervert  or  obstruct  the  course  <rf  jJJ^Jl 
coune  of  jus-  are  guilty  of  a  contempt  of  court,  and  are  liable  to  an  atitf^ 


lice. 


tm)  9  HMwk,  e,a,  9.  X.    See  cute.  157.  (e)  2  tIa«lLefS.».f  tol  9><^ 

«8  to  obctruedng  aenrlee  of  writ  of  sum-  mam  ▼.  MkUImi,  f  Str.  MS^  .  ^  _. 

mom,  Ac  t/>^i«*r*p»v.Sfcw^«W.Blin:*« 

(6)  2  Hawk.  c.  82,  t.  96;  Rftr  ▼.  Jme4,  v.  PaOchttm,  M.  12ia                 ... 

1  Str.  185:  Res  v.  Ktndriek,  Say.  114:  (jr)  Jmte,  1008:  Jte  ».  I*^.  »  ^•■' 

^fMW..  lSalk.84:  R.  T.,17  0.a.  617.                                            .   ,. 

«•>  A.  to  thi».  lee  mU,  713»  «wl  Cor-  (H)  l?<r.  ▼.  Skmigtf  Ctrm**  ■  *• 

ners  Cmwn  PmctJoe.  32.  mimg y.  lYvwera,  7  Do^ •^ 

Mi)  Vol.  1,  50S,  7ia 
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ment.    In  a  recent  case,  an  order  having  been  made  by  a  judge   pahtviu. 

rn  the  plaintififs  attorney  to  declare  the  place  of  abode  of 
plaintiff,  on  pain  of  being  guilty  of  contempt,  the  plaint itf 
caused  hb  attomev  to  deliver  a  false  account  of  the  same,  the 
Ck>urt  intimated  their  opinion  that  he  was  g^ty  of  contempt 
of  court,  and  subject  to  an  attachment  (A).  Where  the  de- 
fendant endeavoured  to  prevent  a  material  witness  for  the 
plainti£f  from  giving  evidence  at  the  trial,  WilUatns^  J^  re- 
fused an  attachment,  it  not  being  shewn  that  the  witness  could 
not  be  subpcenaed  in  consequence  of  the  defendant's  interfer- 
ence (t). 

If  any  person  wilfully  disobey  the  process  of  the  Court,  he  DUobedwnce 
is  punishable  by  attachment  ^k).  Thus  the  Court  will  in  ge-  ^^ ?«»««•*• 
neral  ^;rant  an  attachment  against  a  witness,  if  he,  in  contemptu- 
ous disregard  of  the  process  of  the  Court,  do  not  attend  at  a 
trial  when  duly  served  with  a  subpoena  for  that  purpose.  As 
to  this,  see  Fo/.  1,  344.  The  motion  for  the  attachment  in 
such  a  case  must  be  made  as  soon  as  possible,  and  at  all  events 
in  the  term  succeeding  the  trial  (/). 

If  a  party  wilfully  and  contemptuously  disobey  (m)  any  rule  DiMbHicnct 
of  couit,  or  judge's  order,  or  order  of  Nisi  Print  made  a  rule  of  ^^^  *" 
court  (n),  he  b  punishable  by  attachment,  if  the  rule  or  a  copy 
of  it  lias  been  personally  served  upon  him,  the  rule  itself  at  the 
same  time  shewn  to  him  (o),  a  demand  personally  made  upon 
him  to  comply  with  the  rule  (p),  and  a  neglect  or  refusal  to  do 
60  (q).  Thus,  the  non-performance  of  an  award,  if  made  under 
a  rule  of  court,  or  if  tne  submission,  order  of  Nisi  Prius,  or 
judge's  order  be  made  a  rule  of  court,  is  punishable  by  attach- 
ment (r).  And  if  the  rule  require  the  party  to  do  a  thing 
forthwith, — as,  for  instance,  to  reinstate  certain  premises, — 
the  Court,  upon  application,  will  grant  an  attachment,  if  the 
party  do  not  presently  begin  the  work,  although  the  work  bo 
of  such  a  nature  that  it  may  take  some  time  to  complete  it  (a). 
But  the  Court  will  not  grant  an  attachment  against  a  party  for 
disobedience  of  a  rule  or  order,  if  he  has  obeyed  it  as  &r  as  was 
in  his  power  (t)^  or  for  not  making  a  pavment  on  a  Sunday  (ti). 
If  by  the  rule  or  order  the  party  to  wnom  the  money  is  pay- 
able has  to  perform  some  act  oefore  it  is  so,  he  cannot  appl v  for 
an  attachment  before  performing  such  act  (x).  It  should  be 
here  mentioned,  that  a  final  order  for  protection  from  procef^s 
obtained  under  the  5  d^  6  Fiet.  c.  1 16,  and  the  7  Jf  8  Fict.  c.  90 

ih)  Smith  Y.  Bmd,  14  iMvr  J  ,  N.  S.,  SIO;  I  Bing.  410,  S.  C-  infra, 

Exch.,  114:  2  Dowl.  At  L.  460,  &  C.  (9)  S  Hawk.  c.  22.  t.  37.    See  Doffiet  d. 

<i)  SeAMiMT  V.  Fhnheim,  14  Law  J.,  Pomiy  v.  Roe,  9  W.  Bl.  809:  Camden  v. 

N.  &,  Q.  B.,  U6;  2  Dowl.  6c  L.  737.  Bite,  I  H.  Bl.  21.  40:  Cooke  ▼.  Taruiwell, 

(k)  See  the  lubjeet  of  attachment  for  8  Taunt.  131;  2  Moore.  A13>  S.  C:  Hmf. 

diiobedienoe  of  proccM  discuMcd  in  the  ington  ▼.  Harrie,  1  Bing.  187:  North  v. 

learned  judgments  delivered  by  the  Judges  Eume^  2  H.  Bl.  3A. 

in  Dom.  Proc..  MOkr  v.  JCraor,  4  Bing.  (r)  Ante,  151U.  1513. 

N.  C.  574.  <«)  l^oddintrUm  v.  Hudmm,  1  Bing.  4G4  : 

(/)  Thorpe  y.  Gnham,  3  Bing.  223 1  II  8  Moore.  Alo.  S,  C.    See   Doddington  v. 

Moore,  65,  &  C  BaUwarH,  7  Dowl.  64a 

<m)  Rx  «-.  l/twrenee,  2  Dowl  231.  {i)  Oare  v.  Biakedqft  1  Scott»  N.  R., 

<!•)  See  Baker  V,  Rpe,  1  Dowl.  689.  3&7« 

(o)  Hot  T.  Smithies,  3  T.  R.351:  Bar-  lu)  Hobdett  y.  MiUer,  2  Scott,  N.  R., 

lord  V.  Berffer.  1  New  Kep.  121 :  HoJIrer  v.  163. 

Ave,  1  Dowl.  609:  He  Lowe,  4  B.  &  Ad.  (jr)  Bowker  y.  Tabbutt,  9  Dowl.  8t  L. 

411;  ante,  1511.    The  judite**  order  need  787:  where  it  was  held  that  the  i*erform- 

not  be  MTved.     {Oreenu-ood  v.  Difer,  5  anceof  eertatn  acti  directed  to  oe  Hoiie, 

Dowl.  3.15).  waj  not  a  conditkra  precedent  to  the 

{pt  Do4Mngfn  y.  Huiem,  8  Moore*  granting  of  the  attachment. 
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Part  viit.  (#.  26),  ** extends  to  all  process  issuinp:  from  any  court  for  tnj 
contempt  of  court,  ecclesiastical  or  civil,  for  non-payment  of 
money,  or  of  costs  or  expenses,  in  any  snch  court ;  and  that  in 
such  case,  snch  final  order  shall  be  deemed  to  extend  also  to  til 
costs  which  the  petitioner  would  be  liable  to  pay,  in  conw- 
quence  or  by  reason  of  such  contempt,  or  on  purging  the 
same,"  &c. 

Where  a  person  is  ordered  by  a  rule  of  court  ahfohO^  to  psj 
money  or  costs  (^),  and  a  copy  of  the  rule  (2),  with  the  Mts- 
ter's  allocatur  thereon  fif  any)  (a),  is  per9<maUy(b)  serred  oo 
him,  and  the  rule  itselt  at  the  same  time  (c)  shewn  to  him  {i)^ 
and  a  demand  made  of  the  money  or  costs  by  the  person  to 
whom  they  are  payable,  according  to  the  terms  of  the  rule,  or 
by  some  person  deputed  by  him  by  letter  of  attorney  (e),  sodi 
letter  being  shewn  to  the  party  at  the  time  the  demand  is 
made  (/  ),  and  a  copy  of  it  servea  on  {g\  and  left  with  him  (A); 
if  he  do  not  pay  the  money  or  costs  when  thus  demanded,  the 
Court  will  grant  an  attachment  against  him,  absolute  in  the 
first  instance  (t);  unless  they  be  costs  taxed  between  attonejr 
and  client,  pursuant  to  the  Blaster's  allocatur^  in  which  case  the 
rule  for  the  attachment  will  be  a  rule  nUi  only  in  the  first  in- 
stance {k).  The  demand,  in  case  of  a  judge's  order,  should  be 
made  ajpar  the  judge's  order  has  been  made  a  role  of  court  (/]. 
It  should,  in  ceneral,  be  made  by  the  person  pointed  out  as  the 
recipient  by  the  rule ;  therefore,  where  money,  &c  is  payable 
to  several  parties,  the  demand  must  be  made  by  all,  or  by 
their  deputy  appointed  by  joint  power  of  attorney  V«).  In  the 
case  of  costs,  however,  there  is  a  distinction ;  and  where  the 
plaintiff's  attorney  demanded  the  costs,  without  a  letter  of  it- 
tomey  authorisinj^  him  to  do  so,  it  was  deemed  sufficient ;  for 
the  attorney  was,  m  foct,  entitled  to  the  costs  when  received  (a). 

(y)  See  1  frSVlet.  Clio.  t.  18.  onto.  (tf)  It  need  not  be  piMed  In  hii  iMni*: 

1428,  which  give*  a  remedy  by  executioa  if  it  be  ihewn  to  that  he  can  iced  itt 

to  recover  guch  money  or  oosta.    It  ii  in  cootent*.  that  it  tuflkeicnt.    (Chlrvt  v* 

general  preferable  to  proceed  under  this  An</%am,  9  DowU  505).    A  eerriet  of  Ar 

enactment  to  proceeding  by  attachment,  orisinal  role  would  be  auffldent.  {bmf 

(z)  Dalton  ▼.  Tutker.  5  DowLftSO.    It  v.  jone»,  3  DowL  315). 

mu«t  in  every  respect  be  aoorrect  copy.  (•)  DatShug&m  r.  9F«nl,  f  DowL, N.S* 

(Am  v.  CaHmi,  8  C.  ft  M.  188;  8  Dowl.  707. 

S76.  &  C)  {/)  Dot  Hidcmmn  r,  Hldhmm,  1  SeOO. 


{at  DaUcm  ▼.  Tudur.  nprm.  An  aAaos-  N.  R.,  388:  Dm  Shargtm  ▼.  Wmi,  w^r- 

lur  is  the  property  of  the  pttson  in  whose  (f)  See  onC*,  1500 :   IV^ot  t.  Oi^mB.4 

favour  it  Is  made^    (Doe  r.  A06iiwo*i,  8  Scott,  N.  R.,  734;   4  M.  5i  G.  BS;  1 

Dowl.  503).  Dowl. ,  N.  S..  707. 

<6)  Birlutt  V.  Hofme,  4  Dowl.  556 :  the  {h)  Doe  0»p«  ▼.  Jukiuon,  7  DowL  SMl 

dictum  of  Pattmon,  J.,  In  thnt  case  throws  (i)  R.  T.,  17  G.  3.    See  tU*  v.  Stafca. 

great  doubt  upon  Stantmtt  v.  Towtrt,  1  Cowp.  136t  Rejr  v.  Intmud,  3  T.  R.  Mt: 

C..  M.,  5(  R.  88 ;   8  DowL  S7S.  &  C-  Price  v.  Drnggmi,  1  Dowt,  N.  S..  T9, 

WooUen  v.  JMgem,  3  Dowl.  178;  Doe  where  the  appUeatkm  wm  Mainst  tte 


Steer  v.  Bradle^t  1   DowL,  N.  S.,  950:    guardian  of  an  Infent.   IntheExche 

ttisn 


personal  service  was.  under  cireumstanoes,  subpcena,  whidi  was  fonnciiy  renMS. 

dispensed  with.    If  the  defendant  admiu  (Doe  r.Fiv  A  Bmrker,  9  DoiwL  917;  t  C 

that  he  has  received,  {PkUKpe  v.  Hmtekim-  ^  M.  934,  S.  C.) 

«on,  3  DowL  583),  or  refuses  to  receive,  {k)  Bnq^  v.  Yistat,  1  DowL  43Sk 

(Rar  V.  Koope,  3  Dowl.566).  or  by  knock-  il)  Ckikem  ▼.  JBHo,  9  DowL  SSi. 

ing  down  or  other  violences  preventi  the  (m)  %*m  v.  H^r**  4  DowL  114*  ecM 

serving  of  the  rule  and  ellooefNr.  this  is  erf*  a  bond. 

equivalent  to  personal  service.  ( Wenham  (n)  Per  Helreifd,  J.,  MS.*  T.  I89S,  ■■ 

▼.  Docrnes,  3  Dowl.  573).  this  though  the  costs  wers  toy  the  tsnasM 

(c)  To  obtain  an  attachment,  all  the  the  rule  nude  pavable  *«to  the  plwrt» 

necessary  steps  roust  be  taken  at  the  Inmrnn  r.  HUl,  4  M.  &  W.  7:  Dm  *»|o» 

same  time.    {Rogfer»v,TU>i9del,3  Dowl.  ▼. Werd. siqatw  ;  Rer»  V'  Pemhhije,  19 L»* 

579 :  Doe  Stimee  v.  Wmrd,  9  Dowl.,  N.  J..  N.  S..  950;  but  see  Mmm  v.  Wmf- 


S..  708.    See  Xtoeies  v.  8km*»k,  7  DowL   kotm,  6  DowL  SiS;  «  Scott.  9«S,  o^ 
509).  It  appears,  hofwtver,  from  the  npoctff 


In  what  Casei  granted*  1510 

Where  «  rule  directs  costs  to  be  paid  to  the  partv  or  his  attor-    part ▼nt. 

■ey,  a  demand  not  made  by  the  attorney  who  had  conducted 

the  cause  in  London,  but  bv  the  attorney  in  the  country  who 
employed  him,  is  sufficient  (o).  And  a  demand  of  costs  pay- 
able to  the  high  sheriff  mav  be  made  under  the  authority  of  a 
power  of  attorney,  executed  by  the  under-sheriff,  after  the  high 
sheriff  has  gone  out  of  office  (p).  But  a  demand  by  the  attor- 
ney's clerk,  or  any  other  party  not  named  as  the  party  to  whom 
the  costs  are  to  be  paid,  unless  acting  under  a  power  of  attorney, 
as  aboye  mentioned,  is  not  sufficient  {q),  eyen  where  the  mone^ 
is  made  payable  to  the  party  (not  an  attorney)  ^'or  his 
agent "  (r).  Although  a  partv  is  at  one  time  in  contempt  for 
not  paymg  costs  which  have  been  duly  demanded,  yet,  if  be- 
fore an  attachment  is  moved  for  the  sum  due  becomes  reduced 
in  amount,  a  fresh  demand  of  the  reduced  sum  must  be  made 
to  ground  a  motion  for  an  attachment  (s),  A  demand  may  be 
dispensed  with  if  the  party  by  yiolence  prevent  it  (t).  Also, 
if  tne  rule  be  that  the  party  should  do  tne  act  within  a  speci- 
fied time,  **  or  that^  in  aefault  thereof^  an  attachment  should  mue 
agamet  himy*  no  demand  is  necessary  (u).  Where  a  party  is 
ordered  eonditionaliy  only  to  pay  costs,  then  an  attachment  will 
not  be  granted  against  nim  for  the  non-payment  of  them  (w). 
Therefore,  where  a  plaintiff  obtains  a  ruk  to  discontinue  upon 
payment  of  costs,  he  is  not  punishable  by  attachment  if  he  do 
not  pay  them  (y)»  So,  if  the  defendant  obtain  a  rule  or  order 
to  stay  proceedings  upon  payment  of  debt  and  costs,  he  cannot 
in  general  be  punished  by  attachment,  if  he  do  not  afterwards 
pay  the  debt  and  costs ;  but  the  plaintiff  should  proceed  in  his 
action  (cr).  So,  where  the  defendant  obtained  a  rule  for  chang- 
ing the  venue  from  Middlesex,  on  payment  of  costs  of  the  mo- 
tion, and  all  other  costs  Inmdjide  incurred,  and  rendered  useless 
by  the  role,  and,  after  taxation,  the  defendant  gave  notice  that 
he  abandoned  the  rule,  it  was  held  by  the  Court  of  Exchequer, 
(Mauhy  B.,  dissetUiente),  that  the  rule  was  conditional  only, 
and  that  the  defendant  was  not  bound  to  abide  by  it,  though 
the  plaintiff  had,  in  the  meantime,  incurred  the  costs  of  his 
witnesses,  who  were  on  their  way  to  town  when  the  rule  was 
made  absolute  (a).  An  attachment  cannot  be  obtained  for 
non-payment  of  costs,  pursuant  to  the  Master's  allocatur^  if 
there  was  no  undertaking  or  order  to  pay  them  (b). 

Upon  obtaining  leave  to  compound  a  penal  action,  the  rule  smchof 
must  express  that  the  defendant  doth  thereby  undertake  to  pay  underukJog. 
the  sum  for  which  he  has  leave  to  compound  the  action  (c); 

this  latt  case,  in  4  Blog.,  N.  C,  60S,  that       {t)  Werikam  r,  Dotmm,  3  DowL  573> 

ttie  Court  tulweQuenuy  diachaiged  the  See  Ror  v.  Kmpa,  3  DowL  flSB. 
rule  and  allowed  the  attadunent  to  atand,       (u)  Wvoltimm  v .  IMgton,  3  Dowl.  17a 
on  theauthorlty  of  Jnman  v.  HiU,  {ubitu-       (jr)  TWnor  ▼.  GiU,  3  Dowl.  31 :  Res  ▼. 

prat.and  another  caae  in  the  Exdiequer.  Fmn,  S  DowU  182t  Handt^  ▼.  CMMf,  7 

(o)  Denmeti  v.  Bam.  1  Scott,  MS;  3  Dowl. 599. 
DowL  63S{  1  Bing.,  N.  C,  638.  S.  C  (y)  Ante,  1387:  Stokn  t.  Wcoduun,  7 

IP)  Rffr.  ▼.  Oatt^, «  DowL  SU.  T.  R.  «. 

(9)  Em  p.  Forteaeme,  9  Dowl.  448:  Omk       (a>  Mtte,  1198. 
V.  Dlgnum,  3  M.  &  W.  319.  (a)  P^tgh  r.  Kerr,  A  M.  &  W.  164.  And 

(r)  Broum  ▼.  Jtnk*,  4  DowL  Ml :  but  see  Pugh  v.  Kerr,  6  M.  &  W.  17;  8  DowL 

Patteeom,  J.,  said,  that  if  the  party  were  918,  S.  C. 

an  attorney,  and  the  denumd  made  Dv  his       (6)  UmrrUm  v.  FTonf,   3  Dowl.  541: 

London  agent,  it  might  have  bisen  diiftr-  HtfoUe  ▼.  Emerem,  %  Dowl.  357.    And  see 

ent.    <Id.)  IVfcev.PWJco»,7DowL5fl». 

(«)  SpiW  ▼•  Wtbeter,  1  Dowl.  696.  (c)  R.  E.,  33  0. 8,  c.  S. 

HH  3 
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PAKTTiir.  and  if  he  do  not  afterwards  pay  it,  the  Coart,  npon  apfiiiea- 
tion,  will  award  an  attachment  against  him  (d).  Before  the 
mle  of  H,  T.y  4  fV.4  (e),  if  a  defendant  paid  money  into  eourt, 
and  did  not  afterwards  pay  the  coets,  an  attachment  might  be 
granted  ag^st  him  for  the  non-payment  of  them  ;  but  now, 
perhaps,  tne  only  coarse  is  to  sign  judgment  for  them  (/). 

If  any  person  abase  the  process  of  the  court,  he  is  punish- 
able for  it  by  attachment :  as,  where  execution  was  sued  out 
without  a  judgment  to  warrant  it  (p);  where  a  woman  brought 
an  appeal  of  the  death  of  her  husMnd,  knowing  at  the  same 
time  that  her  husband  was  alive  (A);  where  a  kUiUU  was  sued 
out  merely  for  the  purpose  of  bringing  a  defendant  within  the 
jurisdiction  of  an  inferior  court,  in  order  to  sue  him  there  (t); 
where  the  plaintiff,  after  brinj^ing  an  action  in  one  conrt,  com- 
menced an  action  in  another  mrthe  same  debt,  and  asainst  the 
same  defendant  (k);  or,  where  a  person  sued  out  bailable  pro- 
cess, and  thereupon  arrested  a  witness,  for  the  purpose  of  pce- 
yenting  him  from  giying  eyidence  before  an  arbitrator  (/),  or 
the  like.  So,  if  a  person  forge  the  process  of  the  oourt,  or  alter 
or  fill  it  up  after  it  has  been  sealed ;  or,  if  he  obtain  judgment 
in  ejectment,  by  an  affidavit  of  service  of  the  decliumtion  on 
one  who  was  procured  to  personate  the  tenant ;  in  these  and 
the  like  cases,  the  Court  will  punish  the  person  so  offending 
by  attachment  (m).  But  merely  altering  a  sheriff's  warnuit 
«  is  not  a  contempt  of  court,  unless  an  improper  use  be  made  of 

it  (n).  And  it  is,  as  we  have  seen,  a  common  nractice  to  alter 
and  re-seal  writs  of  mesne  process  (o).  The  Court  have  alio 
granted  an  attachment  against  a  person  for  sending  inflamma- 
tory papers  to  the  jurors  summoned  upon  a  certain  trial,  and 
for  preventing  some  of  them  from  attending,  by  sending  them 
notice  that  the  trial  was  put  off(p).  And,  in  another  case, 
they  granted  an  attachment  against  a  man  for  threatening  a 
proaecator  with  danger  of  his  ufe  because  he  had  prosecuted 
another  for  some  offence  (^). 
Contempts  As  to  contempts  committed  in  the  face  of  the  Conrt,  thoe 
^  of^coun.  ^^  ^^  course  no  necessity  for  an  attainment,  that  being  merdy 
'  a  process  to  bring  the  defendant  before  the  Court ;  but  he  may 
be  instantly  apprehended  and  imprisoned  at  the  diaeretion  a 
the  judge,  without  any  other  proof  or  examination.  See  as  to 
the  punishment  of  jurors  for  misconduct,  2  Hawt,  e.  22,  s$,  14 
to  24.  Where  parties  attending  a  reference  for  taxation  before 
the  Master  left  the  office  at  the  conclusion  of  the  reference  for 
the  day,  and  one  of  those  parties  who  during  the  reference  had 
insulted  the  other,  then,  on  the  steps  of  the  Master's  office,  as- 
saulted the  latter ;  the  Court  refused  to  grant  an  attachment 
against  the  party  committing  the  assault  (r). 


(<n  Ru  V.  CH/tM,  5  T.  R.  2&7. 

(01  AtU9tU95. 

(/)  See  ante,  I  IBS. 

Ir)  tVaterhtmae  v.  SaUmoMh,  Hobtft, 
1S4 :  ForteM;.  867. 

ih)  8  H.  4. 7:  S  Hawk.  c. »,  •.  SB. 

(•)  2  Hawk.  c.  22, ».  40. 

\k)  14  H.  7.  •.  6 ;  6  Co.  eo :  S  Hawk. 
c.  9if  s.  41.    And  M*  Id.  c  42. 

(/)  Ret  V.  HaU,  i  W.  BL  1110. 

(m)  8  Hawk.  c.  23«  ».  43.    6m  Fhumt^ 


▼  Smvth,  1  Scott,  7*3 !  1  fltof .,  N.  C, 
649.  &  C  •»  *  ' 

<fi)  Hmie  Y.OuOaMMi.  1  W.  Bl.  8. 

t*)  Anit,  I9i. 

ip)  Reg  Y.  L«e«».  3  Burr.  1SS4. 

<9)  R9X  V.  Cbrrair.  1  WiU.  73. 

jr)  Rx  p.  l¥iUtm,  1  Dowl..  N.  S.,  SeSi 
and  per  CMTMrw.  J.,  ••  It  any  ntacooduct 
takes  place  before  a  Mmmt,  which  lir 
findi  to  imoede  him  in  the  eActitre  and 
orderly  diacharge  of  hii  datk*.  bt  woyM, 


The  Motion  and  ^ute  far.  1^21 

If  a  client,  when  his  business  in  court  is  despatched,  refuse    part  vm. 
to  pay  the  officer  the  fees  that  are  due  to  him  for  doing  busi-  pJi^j^T^  ~ 
nesB,  the  Court  on  motion  will  grant  an  attachment  against  him  hig  odicer'* ' 
to  have  him  committed  until  he  pay  the  fees ;  for  not  paying  'bw. 
the  fees  is  a  contempt  of  court,  and  the  Court  is  bound  to  pro- 
tect its  officers  in  their  rights  (9), 

It  may  be  necessary  to  ada,  that,  although  the  courts  will  Against  iieen 
not  grant  an  attachment  against  peers  or  members  of  Parlia-  y^iSS^!*^ 
ment  for  the  non-performance  of^  an  award,  non-payment  of 
costs,  or  the  \\ke(t);  vet  for  very  gross  contempts,  such  as 
rescues,  disobedience  01  the  Queen's  writs,  or  the  like,  they 
wUl  (tf  ). 

The  Court  wiU  not  grant  an  attachment  against  an  executor  Against  exc- 
of  the  lessor  in  ejectment  for  costs  («),  such  lessor  having  died  *^"**'^* 
after  entering  into  the  consent  rule.    But  it  may  be  doubted 
whether  a  scire  facias  would  not  now  lie,  in  such  a  case,  to  have 
execution  on  the  rule  in  the  same  way  as  on  a  judgment  against 
the  testator  (y). 

The  Motion  and  Rule  for  the  AttachmeniJ] — ^The  application  The  motion 
for  an  attachment  must  be  founded  on  an  affidavit  of  the  facte  JS^^jJ^^"' 
neeeeeary  to  constitute  the  contempt  (z\  to  which  should  be  an-  menu 
nexed  the  rule  (if  any)  discbeyed^  ana  referred  to  in  the  affidavit; 
excepting  in  the  case  of  a  rescue,  where  the  sheriff's  return  of 
the  rescue  is  deemed  sufficient,  although  he  returns  that  the 
rescue  was  from  his  bailiff  ^a).  As  to  the  title  of  affidavits  in 
cases  of  attachment  generally,  see  ante^  1450.  An  affidavit  in 
support  of  a  motion  for  an  attachment  for  the  non-delivery  of 
a  bill  to  a  party,  pursuant  to  rule  of  court,  should  in  general 
be  made  by  the  party  himself  (6).  Where,  on  moving  for  a 
rule  for  an  attacnment,  absolute  in  the  firet  instance,  it  ap- 
peared that  accidentally  it  had  not  been  stated  that  the  original 
rule  was  shewn  at  the  time  of  the  service,  the  Court  allowed 
the  attachment  to  be  in  the  office  until  the  defect  was  sup- 
plied (e).  Tbe  application  should  be  made  promptly  ((/),  or 
the  delay  explained  by  affidavit  (e).  It  should  in  general  be 
made  by  a  barrister  (/).  The  Court  will  thereupon  grarU  either 
a  rule  for  the  attachment  absolute  in  the  first  instance^  or  a  rule 
to  shew  cause  why  the  attachment  should  not  issue. 

For  non-payment  of  costs  on  the  Master's  allocatur^  although 

I  prcfume,  refuse  to  proceed,  and  report  be  clearly  made  out.  (Gardner  ▼.  Creu- 
the  matter  to  the  Court,  who  would  not  tveli.  8  M.  At  W.  319).  If  the  affidavit  de- 
he  slow  to  protect  him*  or  to  indemnify  scribe  a  rule  of  court  as  "  an  order,**  an 
the  injured  party  at  the  expense  of  the  attachment  will  not  be  granted.  (i{« 
offender,  and  prevent  by  due  puniihment  Tumm;  6  Dowl.  S).  It  is  not  necesaary 
the  recurrence  of  such  mlscooduci."  to  state,  in  terms,  that  a  rule  has  been 

(«)  1  Lll.  Prac.  Reg.  OSSi  Tidd's  Suppl.  permmatiy  aexxed.  (Short  v.  SmUh,  1  Scott, 

51.  N.  R.,  163). 

(')  Walker  v.  Eari  Crotvmor,  7  T.  R.  {m  GtMetf  v.  Dewet,  3  Moo.  it  Scott, 

171:  Catmur  v.  Knatchbutt,  Id.  448;  antt,  506i  It)  Bing.  112,  S.  C 

IfilS.  {b)  Potter  V .  Back,  B  DovrL  B72. 

(w)  9  HawX.  c.  32.  s.  33:    Ru  v.  Karl  te)  Dariee  v.  Skerhek,  7  DowL  592 : 

Ferrere,  1  Burr.  634:  Fotey  v.  Langhome,  King  v.  Smithies,  3  T.  R.  351. 

Say.  SO.    See  R,  v.  Bishop  of  St.  Asaph,  1  (d*  Rear  v.  Stretch,  4  DowL  30;  3  A.  & 

Wib.  332:  Lnhmere  CharUott's  case,  2  E.  503:  5  N.  &   M.  178,  5.  C,  and  p«r 

Myl.  &  Cr.  31«.  Lord  Denman,  C.  J. 

U)  Doe  Papne  v.  Qrund^t,  1   B.  &   C.  («i  Storey  v.  Garrp,  8  DowL  299:  R.  ▼. 

W4.    See  ante,  956. 1512,  Hog^re,  3  Dowl.  tXl5:  lie/  t.  C.  D.,  i  Chit 

(y)  See  1  &  2  Vkt. c.  110,  s.  18.  723. 

U^  What  these  fect4  are,  has  been  f\illy  (/)  Em  p,  Venn,  2  Dowl.  fiS7:  Rx  p. 

>ta<ed  in  the  preceding  pages,  Arom  151ti  Pitt,  Id.  439.    But  see  Reg.  v.  Lurd  John 

to  lfl2l  inclusive.    The  cuntcmpt  must  Ruetelt,  7  Dowl.  (m. 
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Part  Yin,  the  application  be  agunst  a  married  woman  {g\  or  the  gasr- 
Rule  when  ^^^^  ^^  ^°  infant  (A);  or  thoagh  the  rale  and  alhoatmr  have 
absolute  in  only  been  served  on  the  day  of  the  application  (t),  or  aguut 
Sroni?*iLT'  ^^^  sheriff  for  not  obeying  the  role  to  return  the  writ  or  bring 
in  the  body,  or  for  a  contempt  of  the  conrt  in  the  execatioQ  of 
process  of  the  court,  or  where  the  rule  or  order  disobeyed  or- 
ders in  the  altematiye  {k)y  the  rule  is  absolnte  in  the  nrst  in- 
stance (/);  li^  almost  all  other  cases  it  is  a  rule  win  only  (m). 
And  before  the  6  &  7  Vict.  c.  78,  where,  on  the  taxation  of  an 
attorney's  bill,  the  client  signed  the  usual  undertaking  to  pay 
the  amount  of  the  Master's  ailocatur^  it  was  a  rule  ftift  only 
if  for  an  attachment  for  non-payment  of  the  amount  of  the 
allocatur^  the  aUoeatur  in  that  case  being  in  the  nature  of  an 
award  (n).  So,  it  is  a  rule  niri  only,  if  the  attachment  be  for 
not  paying  costs  pursuant  to  a  rule  of  court,  where  these  costs 
form  part  of  a  rule,  for  disobedience  to  which  a  rule  nisi  only 
for  an  attachment  can  be  granted  (o).  So  it  is,  it  seems,  a 
rule  nisi  only  for  non-payment  of  costs  under  an  award  Qv), 
though  the  reference  be  of  the  cause  only  (q).  So  it  is  a  nile 
nisi  only  for  disobedience  to  a  side-bar  rule  by  a  clerk  of  the 
assize  (r).  If  a  rule  nisi  merely,  it  cannot  l^  moved  for  oo 
the  last  day  of  term  (s) ;  but  if  absolute  in  the  fiist  instance,  it 

may  (<)• 
^,^ejnd  scr.      if  the  rule  be  granted,  draw  it  up  with  the  Matters  ;  and  (if 
"     "^  a  rule  nisi)  serve  a  copy  of  it  personttlfy  on  the  opposite  party,  el 

the  same  time  shewing  him  the  original  rule.  Wnere  it  appeared 
from  circumstances  that  the  defendant  kept  out  of  the  way  for 
the  purpose  of  avoiding  a  personal  sendee  of  the  rule,  the 
Court,  upon  an  affidavit  of  these  circumstances,  ordered,  that 
leaving  it  for  him  at  his  last  and  most  usual  place  of  abode 
should  be  deemed  good  service  (ti);  but,  in  other  and  later  caaesi 
the  Court  have  ruled  otherwise  (4;);  and  the  rule,  as  now  under- 
stood, and  more  especially  since  the  late  rule  of  ail  the  courts  ef 
H.  7".,  2  W.  4,  b,  that  a  personal  service  will  not  be  dispensed 
with  (y),  even  where  the  party  is  an  attorney  (^);  unlees,  in- 
deed, it  appeuEurs  that  the  rule  has  been  seen  in  the  actual  po- 
sonal  possession  of  the  party  who  should  have  been  served  with 
it  (a),  or  under  some  very  strong  fiicts  {b).    Make  em  e^tdaeit 

ig)  R».  V.  JoAiwoti,  13  Law  J.,  N.  S.,  (f)  See  tmtt.  Vol.  1, 1S7* 

Q.  B..  &;    ]  Oav.  at  M.  231;  5  Q.  B.,  («)  MS^  II.  18U:  andOivOTT.  Prmmr. 

335.  5.  C.  2  Dowl.  U9. 

ih)  PHcey,  Duggtm,  I  DowL,  N.  S,,  (t)  Shmndl  ▼.  Tower,  1  C,  M..  &  H 

709.  88 :   Rer  ▼.  Oarvmter,    MS  ,    H.   im: 

ii )  Steel  r.  Omplm,  9  Jur.  181,  B.  a  Anon.,  1  Chit.  Rqp.  SD.  And  see  U'lkkam 


vice  of. 


{k)  Ks  p.  Grant,  3    Dowl.  320.     See  ▼.  Smith,  8  T.  R.  88 :    iU 

Oartier  v.  Brown,  2  Jur.  8S.  DowL  7U3. 

(^  a.  T..  17  G.  3.  (p)  Btrkett  ▼.  Helme*,  4  Dowl.  SOS.  Sk 

(m)  See  £x  !>.  Bur^gin,  ]  DowL,  N.  S^  B.  H.,  2  W.  4,  r.  51:  An*m.,  I  D.  ft  t 

292;  arOe,  120,  where  a  rule  absolute  was  A20:  StutmeB  ▼.  Tower,  I  C..  If  .ft  R  ■> 

granted.  (s)  fVUkineen  ▼.  retudmgttm,  6  Do«L 

{n)  Spragir  v.  WiOU.    2    Dowl.  031:  183;  5ScoU,40I,  S.  C;  AtffVv,  1  Do«L 

Boomerv,  MeUor,  Id.  633i  Green  y^.JJglU,  ft  L.703;  13Law  J..N.S.,S7,Q.&:  ja* 

Id.  578.  V.  Toomer,  3  DowL  269L 

(o)  Km  p,  Toumieif,  3  DowL  38.    See  (a)  In  the  medtm-vf  Boicer,  1  B.  ft  C 

HatJieUr,Hatherfietd,lJ}owl.8ch,B0B.  84:  R«  f^pne,  1  DowLft  L.  708-    Aaditt 

(Pi  Thommm  v.  BUHngtbg,  2  Chit.  57:  AtHer  t.  Sewtttn,  2  DowL  382:  lUr  v. 

Tianiett  V.  B«adle,  2  Soott.  N.  R.,  165:  A'onp*,  3  Id.  5U6t  Phi^te  ▼.  IbOdiimm, 

DlclMTMon  V.  i^flMp,  8  Jur.  1033.    But  see  Id.  583. 

Daniel  v.  WeakU,  9  Dowl.  44.  (6)  Re  Barwidi,  3  DowL  TOO;  JU  Aa- 

(9)  IkmieU  ▼.  Beadle,  2  Scott,  N.  R.,  neO,  Id.:  Dteae  v.  ITanw,  I  Se^  fiV: 

IA5.  Wenham  v.   IXMme,  3  DowL   SSi:  JN 

(r)  Anen.,  B.C..  £.  1839,  3  Jur.  364:  VrhoNe^,  14  M.  ft  W.  731:  Ar  Gmr<  6 

Ashmore  v.  Bppleif.  2  Sootl,  N.  R.,  203.  Jur.  916,  B.  C. ;  Fttter  ▼.  WUtimme^  9  Jar. 

(ft  Anim,,  3  Smith,  Iia  5U8,  B.  C. 
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of  service,  anidgwe  it  toith  hrWto  counsely  to  move  to  mate  the  part  thi. 

rule  absolute.    The  Court  will  not  allow  cause  to  be  shewn  at  

chambers  (c). 

It  will  be  no  answer  to  this  rule  for  the  party  to  say  that  he  Shewing 
was  not  personally  served  with  the  rule  nisi  or  the  original  ^SSSeotl*' 
rale ;  if  tne  affidavit  of  the  party  applying  for  the  attachment 
state  a  personal  service,  that  wiU  be  aeemed  conclusive  of  the 
fact  (d).  And  when  a  party  against  whom  a  rule  nisi  for  an 
attacnment  had  been  obtained,  appeared,  and  objected  that  the 
rule  nisi  had  not  been  personally  served,  the  Court  notwith- 
standing made  the  rule  absolute  (e^.  Although  the  party*  in 
shewing  cause,  deny  by  his  affidavit  what  is  imputed  to  him, 
yet,  if  what  he  states  be  incredible,  the  Court  will  make  the 
role  absolute  (/).  Where  money  was  ordered  to  be  paid  to  the 
wife  of  a  party,  the  Court,  under  circumstances,  granted  an 
attachment  for  non-payment,  although  it  was  sworn  that  the 
mone^  had  been  paid  to  the  husband  upon  demand  made  by 
him  (ff).  It  is,  however,  good  cause  agamst  an  attachment  for 
disobeying  a  rule  of  court,  that  ever^  possible  exertion  has  been 
made  to  comply  with  the  rule,  but  without  effect  (A),  or  that  the 
disobedience  arose  from  a  wrong  construction  of  the  rule,  which 
the  party  was  advised  and  believed  to  be  correct  (t),  or  it  would 
seem  that  the  rule,  though  purporting  to  be  made  with  his 
consent,  was,  in  reality,  enter^  into  wiuiout  his  knowledge  (k). 
And  in  general  it  would  seem  that  an  attachment  will  not  oe 
granted  unless  the  contempt  be  intentionaL  An  attachment 
has  been  set  aside  on  the  ground,  that,  in  the  copy  of  the  ori- 
ginal rule  and  aHocatur,  the  defendant's  name  was  written 
;*  Calver,"  instead  of  «  Calvert,"  and  the  Master's  name  "  Day," 
instead  of  ^*  Dod  ;"  the  allocatur ,  therefore,  not  appearing  to  be 

the  Master's  (0- 

If  the  rule  be  made  absolute,  draw  it  up  with  the  Masters;  KuieabM- 
make  out  the  attachment  (m),  and  get  it  signed  at  the  Crown  i"*^ 
Office,  and  sealed.  Or,  in  the  Common  Pleas  or  Exchequer,  make 
out  the  attetehment  yowrsdf  on  parchment,  and  get  it  si^Md  at 
the  Mastef^s  OMee,  and  sealed  ^see  ante,  560).  In  the  Queen's 
Bench,  after  the  rule  absolute  is  drawn  up  for  the  attachment, 
all  the  proceedings  are  on  the  Crown  side  of  the  court. 

Form  of  the  Attttchment,  and  how  sued  out  and  ejpecuted,! —  Porm  of  the 
The  attachment,  although  a  judicial  writ,  must  be  returnable  JJ,^^"*f' ij 
on  a  general  return-day,  and  not  on  a  day  certain  (n).  It  must  out  and'cxe- 
bear  teste  in  term  time.    Indorse  on  it  the  name  and  address  of^^^- 
the  attorn^,  and  also,  in  the  Queen's  Bendh  {by  the  B,  H,,  2  ^ 
3  G,  4),  the  place  of  abode  and  addition  of  the  party  against 
whom  the  writ  is  issued^  or  such  other  description  of  him  as  such 
attorney  may  be  able  to  give  (o).    Take  the  attachment  to  the  she^ 

fe)  Ashmtirev,  Rjfplefit  2  Scott,  N.  R.,  7  Dowl.  fMO:  Clar*f  v.  BtokaOeif,  1  Scott, 

203:  FaU  v.  Fait.  2  Dowl.  t(8.  N.  R.,  ZtfJi  1  M.  dc  G.  ii67:  tt  »owl.  K3S. 

(tff  Hoplc^  V.  Gnmgtr,  1  N.  R.  256.  (i)  FuUer  v.  Prentice,  1  H.  B1.49:  Cam* 

(tf)  IjBvy  v.  Dunoom6e. 3  Dowl.  447.  See  den  v.  JBdir,  I  H.  Bl.  21. 
ante,  Uia  ik)  See  Bodingtm  v.  Harri»t  1  Biog. 

(/)  In  the  matter  t^f  One^i^,  6  T.  R.  187. 
701.  Kl)  Smith  V.  Calvert, 2  Dowl.  276. 

(it)  Wgfme  w,  Wgnne,  1  DowL,  N.  S.,       (m)  See  fonn  Na  9,  in  Corner's  Crown 

723L  Practice. 

{h)  Cooke  T.  Tuntw^a,  8  Taunt  131.       (n)  Aexv.  WVkin,  1  Str.624. 
See  DoddiHgton  v.  BaUwwrd,  7  Scott,  733;       (O)  See  ante.  Vol.  1,  613. 
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Past  nit.  rif*»  offi^e^  if  it  be  dirtUed  to  hia^  mmd  cUmim  m  — irawf  «i  k; 
^ve  the  warrmU  to p€mr  ofieer,  who  wiU  tkfitwptm  ^mM  iJk  di- 
fendant.    See  ante,  558,  where  the  proceeding  bj  ittitfhnwt 
against  the  sheriff  for  not  rctaniiiig  writs  have  beoi  rnnaJTifrid 
Seyeral  writs,  bearini^  the  «me  tetU  and  return,  nay  iMoe  at 
the  same  time  into  dificrent  coonties  or  bocoogfas  ;  hot  in  that 
case  care  most  be  taken,  wlwn  the  defieodant  has  been  inated 
in  one  county,  to  conntennand  his  inatmctiona  to  execute  the 
writ  in  any  other,  because  if  this  be  not  done,  the  defendant 
may,  after  haying  been  taken  and  giTcn  bail  in  ooe  eonntj,  be 
taken  a  second  time,  which  might  sabjeci  the  partiea  to  an  ac- 
tion for  false  imprisonment  (p). 
Execution  of      It  may  be  necessary  to  mention,  that  the  d^endant  cannot 
*"^  be  arrested  on  a  Soiulay  (^};  nor  can  cTcn  the  rale  nttt  bt 

serred  on  that  day  (r).  The  sheriff  is  not  entitled  to  poondagiL 
It  seems  the  sheriff  is  not  tiie  proper  person  to  reoaye,  and 
cannot  be  caUed  upon  to  pay  into  conrt,  money  paid  him  vnder 
an  attachment  (#).  WImtb  a  party  had  hem  taken  npon  an 
attachment  for  non-payment  of  money,  and  pennittod  to  go  at 
large,  and  retnmed  acain  into  costo^,  and  eontinnod  in  cat- 
tody  at  the  return  of  the  writ ;  it  was  held,  that  the  aheriff 
was  not  liable  to  an  action  for  an  escape  (!)• 
Where  pri-  There  seems  to  be  much  doubt  as  to  the  course  to  be  adopted 
^d^of  i^p-  ^^^  the  purpose  of  charging  a  prisoner  in  custody  of  the  keeper 
er  ofQuem?  of  the  Queeu's  Prison  wiu  an  attachment.    It  seems  to  hays 


^^^'^'  been  the  usual  practice  in  the  Queen's  Bench  to  haye  the  pri- 
soner brought  up  on  kabea*  for  the  purpose  of  so  charging  hi», 
and  to  have  him  charged  accordingly ;  but  this,  it  seems,  oonld 
not  haye  been  done  in  the  Exchequer,  where  the  prisons  was 
in  the  custody  of  the  msrshal  («)•  Inasmuch,  howeyer,  as  the 
Queen's  Prison  is  now  the  prison  of  ail  the  courts,  perlMps  the 
course  of  proceeding  according  to  the  former  practice  of  the 
Court  of  Queen's  Bench  may  be  adopted.  K  this  coarse  eauMt 
be  adopted,  then  the  only  remaining  coarse  seems  to  be  to 
direct  the  attachment  to  the  sheriff  of  Surrey,  and  obtain  a 
warrant  thereon  from  him  to  the  keeper,  making  him  a  bailiff 
pro  kde  vice:  or,  should  the  keeper  nouse  to  receive  such  war- 
rant, then,  as  the  Court  or  a  judge  cannot  compel  him  to  Te> 
ceiye  it,  the  o€Bcer  to  whom  the  sheriff's  warrant  is  directed 
nmst  be  lefl  to  watch  the  opportunity  of  takii^  the  party  when 
he  comes  out  of  the  keeper's  custody. 

R  uie  to  re.        If  the  sheriff  or  other  officer,  to  whom  the  writ  of  attnchment 

'*'™'  is  directed,  does  not  return  it  when  necessary,  you  may  r«k 

him  to  do  so.  In  thB  Queen's  Bench,  the  rule  must  be  obtained 
from  the  Crown  Office. 

AiiM  writs.  As  stated  by  Mr.  Comerj  in  his  work  on  the  Praetice  of  the 
Crown  Side  of  the  Court  of  Queen's  Bench,  if  the  de^Reodant 
cannot  be  found  on  or  before  the  return-day  of  the  writ,  upon 
a  return  by  the  sheriff  of  n<m  est  inventw,  alias  and  plturies 
writs  of  attachment  may  issue  from  term  to  term  in  like  man- 


(0)  See  Comer'f  Crown  Praet.??:  •><'>  O  Res  ▼.  P»Umtr,  t  Eart,  4«ls  A»  v. 

ycM.  1,  fflO.  Sheriff  qfDsnm,  3  DowL  la 

(9)  Hes ▼.  Vynrv,  1  T  R.  »5,  968.  But  <0  Uwi*  ▼.  Mtrlm4,2B,  a  A.  3«L 

•ec  Antm.,  WiUe*.  459 :  i£r  p.  WhUOiMnk^  («)  Boucher  v.  Staw,  »  C^  M..  a  R.  Sr. 

1  Atk.  55.  4   DowL  173,  S,  C    Aod  Mt    JhimH   v. 

(O  M'lleham  t.  Smith,  8  T.  R.  8&  Ov^imi.  5  DowU  01 
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ner  as  the  originiil  writ,  until  the  defendant  he  found ;  bat  if  part  rfii. 
an  inter^  of  four  terms  elapse,  an  application  must  be  made 
to  the  Court  or  a  judge  to  revive  the  attachment,  on  an  affida- 
vit accounting  for  the  delay.  An  aUtu  attachment  lies  against 
a  d^sndant  who,  being  in  custody  on  an  attachment  for  non- 
payment of  money,  has  been  allowed  by  the  plaintiff  to  go  at 
laige,  upon  temuT  which  he  has  failed  to  comply  with  {z). 

CommUmenty  and  Bail  (m."] — When  the  defendant  is  arrested  commitment, 
opon  this  writ  or  warrant,  he  is  (except  where  the  attachment  *°**  ****  ""• 
is  for  non-payment  of  money  or  costs,  in  which  case  he  is  de- 
tained untu  he  pay8,/x»t,  1628)  brought  into  Court  or  before 
a  judge  at  chambers,  and  sworn  to  answer  interrogatories ;  he  is 
then  committed,  unless,  with  the  leave  of  the  Court  or  a  judge, 
he  enter  into  a  recognisance,  with  sureties,  for  his  appearance 
in  court  from  day  to  day,  to  answer  interrogatories  concerning 
such  matters  as  may  be  objected  against  him.  Or  the  defend- 
ant may  appear  voluntarily,  and  be  sworn,  and  enter  into  the 
recognisance,  as  above  mentioned.  Serve  a  notice  on  the  oppo- 
site attorney  that  the  defendant  will  appear  in  court,  or  before 
a  judge  at  chambers,  on  a  certain  day,  in  order  to  enter  into  a 
recognisance,  and  be  sworn  to  answer  all  such  interrogatories 
as  Miall  be  exhibited  against  him,  stating  the  names  and 
additions  of  the  bail,  as  in  ordinary  cases  (y).  This  notice 
should  be  given  twenty-four  hours,  at  least,  previously  to  the 
defendant  being  brought  up,  if  the  bail  reside  in  town ;  or 
two  days,  or  more,  if  they  reside  elsewhere,  according  to  the 
distance  (z).  Then  ^et  a  rule  from  the  clerk  of  the  rules  on 
the  Crown  side  to  bring  up  the  defendant,  if  he  be  in  the  cus- 
tody of  the  keeper ;  but  if  in  the  custody  of  the  sheriff,  it 
seems  a  writ  of  habeoi  corpus  will  be  necessary  (a).  When 
brought  up,  the  recognisance  is  taken  as  in  ordinary  cases.  It 
has  been  said  that  no  justification  of  such  bail  is  necessary  (b). 
Bot  it  would  seem,  that  in  this,  as  in  other  criminal  cases, 
"  the  sureties  may  be  examined  on  oath  concerning  their  suffi- 
ciency by  him  that  takes  the  bail ;  and  if  a  person  be  bailed  by 
insufficient  sureties,  he  may  be  required,  either  by  him  who 
took  the  bail,  or  by  any  other  who  hath  power  to  bail  him,  to 
find  better  sureties ;  and,  on  his  refusal,  may  be  committed  ; 
for  insufficient  sureties  are  as  none''  (c).  It  is  entirely  dis- 
cretionary with  the  Court  or  a  judge,  whether  they  will  allow 
the  defendant  to  be  bailed  or  not ;  and  in  very  rvoee  cases,  or 
where  the  defendant  appears  evidently  guilty,  Uiey  generally 
refuse  it  (d). 

Interrogatories,  Ac.] — Upon  the  defendant  being  bailed  or  interrogato- 
committM,  the  Court,  upon  application,  will  grant  a  rule,  that  '***•  ^' 
unless  the  prosecutor  extiibit  interrogatories  against  him  in  the 
Crown  Office  within  four  days  (0),  the  defendant  shall  be  dis- 

(jr)  Good  V.  WUk*.  6  M.  &  Se).  413.  («)  It  was  formerly  considered  that  the 

Ut)  Sec  Anon,,  4  D.  ft  R.  393.  four  days  for  filing  the   interrogatories 

(3)  See  Bex  v.  Hoff,  2  W.  BL  1110.  were  court  days  in  terra,  but  of  late  years 

(fl)  Imp.  C.  P.  570.  this  rule  has  been  defurted  from,  several 

(6)  R.  ▼.  Hott,  itupm.  cases  having  occurred  in  which  the  dcfend- 
(c)  Bac.  Abr., "  Ball  in  Criminal  Cases,"    ants  have  been  discharged  in  vacation,  no 

F.  hiterrogatorieA  having  been  filed  within 

[ft)  i  lUwk.  c.  22,  s.  1.  four  days :  see  Comer  s  Crown  Pract.  29. 
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pahtviii.  charged.    Draw  up  the  rule  with  the  derk  of  the  rules  imtk€ 
"  Croum  side,  and  serve  a  copy  of  it  on  the  prosecutor  or  his  otter' 

ney ;  and  if  the  interrogatories  be  not  exhibited  wiUun  the 
time  limited  by  the  rule,  the  defendant  may  move  to  be  dk* 
chared  out  of  custody,  or  (if  he  be  out  on  bail)  that  his  re- 
cognisance be  dischai^^.  The  prosecutor,  however,  may  ex- 
hibit his  interrogatories  at  any  time  before  the  motion  b  acta- 
ally  made  (e). 

These  interrogatories  must  be  exhibited  in  all  cases,  excepting 
in  the  case  of  an  attachment  for  non-payment  of  inoziey  or 
costs,  which  is  in  the  nature  of  a  civil  execution  (/).  Thas 
interrogatories  alone  contain  the  charge  against  the  aefendast, 
the  attachment  being  but  process  to  bring  him  in  to  answer 
to  the  charge  when  exhibited.  Therefore,  the  defendant  cap- 
not  come  in  and  confess  the  contempt  before  the  interrogatoM 
are  filed ;  for  until  they  are  filed  there  is  no  chaive  in  court 
against  him  to  which  he  can  plead  (^).  The  case  of  an  attacb- 
ment  for  a  rescue,  indeed,  depends  upon  difierent  grounds ;  for 
there  the  sheriff's  return  of  the  rescue  is  in  itself  a  conviction, 
and  not  traversable f  A).  Yet,  even  in  that  case,  it  is  the  in- 
variable practice  of  tne  Court  to  put  the  defendant  to  answer 
interrogatories,  unless  the  prosecutor  consent  to  his  oonfesBUg 
the  contempt  without  them  (t). 
Proceedings  Engross  these  interrogatories  on  parehmentj  and  get  them 
^^^^  signed  ^  counsel(j).  In  the  Queet^s  Benehy  fie  them  at  the 
an  the  inter.  Qraum  Office.  After  the  interrogatories  hose  oeen  filed^  eitkv 
"'s*^'"^^  party  may  obtain  an  appointment  from  the  Master  of  the  Crotm 
Office  for  the  defendams  examination^  toAicA  appointwsent  is  f» 
be  served  upon  the  opposite  po^i  <^  his  attorn^;  emd  if  tk 
defendant  be  in  custody  in  the  Q;ueetCs  Prison^  a  stde^bar  ruli 
may  be  obtained  by  either  party  from  the  Crown  Office  to  brim 
him  up  for  that  purpose.  If  in  custody  of  the  sheriffs  the  defem- 
atU  must  perhaps  be  brought  up  ^  habeas  corpus.  The  defend- 
ant is  allowed  four  court  days  m  term  to  answer  the  inteno- 
gatories,  although  they  may  be  filed  in  vacation ;  and  if  he  do 
not  appear  to  answer  them  within  such  four  days,  he  mi^  be 
committed,  or  his  recognisances  estreated  for  the  defiuilt  (ty 
The  Master  examines  the  defendasU  upon  the  interrogatorwt^ 
and  will  afterwards  make  out  copies  of  the  examimation  for  tk 
parties  upon  paper.  Where  a  defendant  in  ejectment  was  in 
custody  on  an  attachment  for  non-performance  of  an  awiid, 
the  prosecutor  was  ruled  to  exhibit  mterrogatoriea  ;  he  did  so^ 
and  they  were  filed  ;  but,  not  ruling  thel  defendant  to  Bipfsst 
before  the  examiners,  the  Court  discharged  the  defeadant  on 
baU  m. 
Refutai  to  If  the  defendant,  upon  being  brought  trp,  r^uae  to  answer 
answer.  ^^  interrogatories,  he  shall  be  recommitted ;  or  if  oat  on  btti, 
and  he  do  not  attend  to  be  examined,  hia  reoognisaooe  maybe 

(tf)  SHtwluc99. 1. 1.  vogatorleiaretobe'*9oft«nMd«ito«o- 

(/)  See  Dm  Oarke  v.  StiOwetl,  9  DowL,  cure  a  ftill,  fiair*  and  kmdJUa  tam^ 

N.8.,  18:  Boit^fiMuv.  Sehoole,  4  T.  R.  316.  tion  of  the  whole  rahfecC  of  ■ntgfiiiitei 

{g)  Hat  V.  Edwards,  4  Burr.SlOA;  1  W.  nality."     See  the  fimn*  10  Wc«L  4M: 

BL  637*  S.  C.  Chit.  Fonns,  688. 

ih)  Rex  ▼.  BOtint,  4  Burr.  S189;  1  W.  {k)  See  Comer*!  Crown  PncC.  30;  BW- 


BL  640..  5.  C.  tawf*  mm,  18  Mod.  flno. 

(i)  Rex  y.  HorHiV*  5  T.  R.  362.  {D  Do$  Ctarto  t.  SNArvg;  S  Dowi^  K. 

O)  R.  M.,  34  G.  3.    By  this  rule  inter-   S.,  la 
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estreated,  or  the  Court  may  again  attach  him  for  this  seoond  paut  vrii. 

coutempty  and  punish  him  at  their  discretion.    It  should  he 

obeervedy  however,  that  the  defendant  is  not  obliged  to  answer 
any  interrogatories  tending  to  convict  him  of  any  other  of- 
fence (m),  or  which  may  subject  him  to  a  penalty  (it). 

When  he  has  been  examined,  the  prosecutor  then  moves  that  The  reference 
the  examination,  &c.  be  referred  to  the  Queen's  coroner  and  rJ|^'^ 
attorney,  or  Master  on  the  Crown  side,  which  is  a  motion  of  ju^meot 
coarse.  Draw  up  the  rule  wUh  the  clerk  of  the  rules  on  the  tJamotu 
Crwon  side;  get  an  appointment  upon  it  from  the  Queen's  coroner, 
Sfc.j  and  serve  a  copy  of  the  rule  and  appointment  on  the  opposite 
attorn^.  If  either  party  intend  to  appear  by  counsel,  he  must 
give  notice  thereof  to  the  opposite  party.  Let  each  attorney 
then  attend  the  appointment  totth  counsel^  if  thought  necessary, 
and  the  Queen*s  coroner,  S^c,  will  hear  the  statements  and  argu' 
ments  on  both  sides.  After  which,  when  you  learn  that  he  is 
rea^,  move  the  court  for  his  report ;  a  notice  of  which  motion 
should  be  given  to  the  defendant  and  his  bail  (if  he  is  out  on  bail), 
as  he  must  attend  personally  in  court  at  the  tune  the  Queen's  co^ 
roner,  ^.  makes  nis  report.  If  the  defendant  be  in  custody  in 
the  Queen's  Prison  under  process  from  the  Court  of  Queen's 
Bench,  a  side-bar  rule  may  be  obtained  from  the  Crown  OMcefor 
the  keeper  to  brina  him  into  court  on  the  day  it  is  intended  to  move 
for  the  report;  out  if  in  custody  in  any  other  prison,  or  under 
process  from  any  other  cwirt,  a  habeas  corpus  must  be  obtained 
for  that  purpose,  which  unll  be  issued  on  the  production  ofcounsePs 
hand  to  a  motion-paper.  It  may  be  necessary  to  observe,  that 
this  motion  cannot  be  made  on  the  last  day  of  term,  without 
the  permission  of  the  Court,  or  under  very  special  circum- 
stances (o).  The  report  is  binding  and  conclusive,  unless  an 
objection  be  pointed  out  to  some  specific  portion  of  it  M,  If 
the  defendant  have  cleared  himself  of  his  contempt  in  nis  an- 
swer, the  Master  will  report  accordingly  (q),  and  the  Court 
wiU  thereupon  order  him  to  be  discharged  out  of  custody,  or, 
if  he  be  out  on  bail,  will  order  his  recoemsance  to  be  discharged; 
but  he  is  still  liable  to  an  indictment  for  perjury,  if  his  answer 
be  &lse  (r).  But  if  sufficient  be  confessed  by  the  answer  to 
prove  him  guilty  of  the  contempt,  the  Master  accordingly  re- 
ports him  in  contemnt,  and  the  Court  gives  judgment  of  fine 
or  imprisonment,  or  both^  and  sometimes  of  corporal  punish- 
ment (s),  at  their  discretion,  in  the  same  manner  as  upon  a 
conviction  for  a  misdemeanor  at  common  law.  The  Court, 
however,  if  they  think  fit,  may  waive  the  giving  of  judgment, 
and  order  the  recognisance  to  be  dischai^d  (t);  or  the  Attor- 
ney-General mav  consent  that  the  defendant  continue  at  large, 
upon  Ms  recognisance  to  appear,  under  a  rule  of  court,  at  some 
future  time  (u).  If  judgment  be  not  given  during  the  same 
term,  the  cause  will  be  set  down  in  the  peremptory  paper  with 

\m)  Hu  ▼*  Barber,  Str.  444.  (r)  Sounder*  v,  MelhuiaH,  6  Mod.  73. 

!n\  B.  C,  H.  239;  2  Hawkins*  P.  C.  by  See  2  Hawk.  c.  22,  s.  1 :  Rejf.  Wheeler, 

Curwuod,  207. 1.  3  Burr.  1257. 

<o)  Bex  T.  Wheeler,  1  W.  BL  311 ;  3  («)  Ro^ton'e  eaee,  CrcCar.  146:  Resv, 

Burr.  12S6.  S.  C  Faughan,  1  WiU.  22. 

ip)  Re  Imaettm,  8  Mcx>re.  217.  per  eur. :  {t)  Res  v.  Wheeler,  3  Burr.  1256  j  1  W. 

Qmlmn  V,  Oruham,  9  Chit.  57.  BL311,  9.C. 

ig)  Set  In   the  matter  t^  leaaeem,  8  (u)  Res  v.  Beardmere,  S  Burr.  797. 
Moore,  214 1  1  Bing.  272,  S.  C. 
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Attcu^ment, — Discharffe/ar  Irregularity, 


Cmtt. 


Part  viif.  f hose  motions  appointed  to  come  on  peremptorily  in  the  ensa- 
ing  term  (ar).  It  is  stated  in  Mr.  Comers  Crown  Practiee, 
**  upon  proceeding  to  sentence^  ofiy  oMdaviti  in  wMaatkm  tf 
punishment  which  the  defendant  may  oe  prep<sred  with  arejirtt 
put  in  and  ready  and  then  any  affidavits  in  aggravatioH;  the  de- 
fendant is  then  heard  either  in  person  or  hf  eounsely  and  then  the 
prosecutor's  counsel  in  reply;  after  ufhich  the  Court  passes  sen- 
tence, and  m€^  award  costs  to  the  prosecutor ,  which  may  be  taxed 
by  the  Master,  in  the  Crown  Office,  upon  an  appointment  tobeob- 
tainedfor  that  purpose  on  the  rule  for  costs,  which,  as  well  as  the 
rule  for  sentence,  must  be  drawn  up  at  the  Crown  Office  ;  and  tf 
the  defendant  be  sentenced  to  imprisonment,  the  rule  for  sentenes 
muft  oe  lodged  with  the  gaoler  or  keeper  of  the  prison  to  which  he 
is  committed,'* 

If  the  defendant  clear  himself  of  his  contempt  and  be  dis- 
charged, he  is  not  in  strictness  entitled  to  costs ;  yet,  if  it 
clearly  appear  to  the  Court  that  the  prosecutor  must  hare 
known  his  complunt  to  be  ill-founded  and  yexatious^  they  will 
order  him  to  pay  costs  to  the  defendant  (y). 

In  the  case  ot  an  attachment  for  the  non-payment  of  money 
or  costs,  the  attachment  being  in  the  nature  of  a  civil  execu- 
tion (^r),  interrogatories  are  never  filed,  but  the  party  is  de- 
tained in  custody  until  he  pay  the  money  or  costs.  Yet,  in 
cases  where  the  rule  for  the  attachment  is  absolute  in  the  fint 
instance,  if  the  defendant  wish  to  dispute  the  fiict  of  the  con- 
tempt, he  may  rule  his  adversary  to  exhibit  interrogatories  ai 
above  mentioned.  The  sheriff  cannot,  it  seems,  be  required  to 
pay  into  court  money  levied  by  him  under  an  attachment  (a). 
Indeed,  in  strictness,  the  money  should  not  be  paid  to  toe 
sheriff,  but  to  the  opposite  party  or  his  attorney.  As  to  the 
proceedings  upon  an  attachment  against  the  sheriff,  see  FoL  1, 
56a 

Discharge  for  Discharge  for  IrregtUarity,! — If  there  be  a  misnomer  of  the 
irregularity,  christian  name  of  the  defendant,  or  other  irregularity  in  the 
attachment,  the  prisoner  may  obtain  his  discham  by  applica- 
tion to  the  Court.  Even  where  the  mbtake  in  his  name  was 
amended  by  judge's  order,  the  defendant  was  discharged  (b). 
But  he  might  be  retaken,  tnough  not  detained  on  such  amended 
writ  (b).  The  application  must  be  made  in  reasonable  time; 
from  the  drd  of  February  to  the  10th  day  of  Eastw  Term  is 
unreasonable  (<;).  The  Court  refused  to  grant  a  writ  of  htAeas 
corpus  to  bring  up  a  party  in  custody  under  an  attachment,  in 
order  to  enable  him  to  move  in  person  to  set  it  aside  (J). 


ProeeedlQff 
onattach- 
ment  tVir  noo 
payment  of 
money»  &c 


(x)  R.  H..  34  G.  3. 

{if)  lUx  V.  Plunket,  3  Burr.  1329. 

(s)  See  Doe  Clarke  v.  Stittwfia,  %  Dowl., 
N.  S..  18:  fiofta/UM  v.  Sdtoole,  4  T.  R. 
31tf:  £r  p.  Jetm,  3  Deac.  &  C.764t  Rm 
M*  tViliiamt,  1  Scho.  &  Lef.  109. 

(a)  Rex  V.  Shet-if  of  Decon,  3  DowU  10. 


tb)  Rer.  ▼.  Burgem,  Bail  Court,  R. 
1S3B,  OJerUge  and  Pattetm,  JJ.,  f  Jm 
S56. 

(c)  J?«3r.  ▼.  Bwgemt  3  Ner.  k  P.  90S;  9 

Ad.  ft  E.  97H. 
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APPENDIX- 


SCALE  OF  COSTS. 


[The  following  it  a  Table  of  the  Scale  qf  Cosie  m  Aeiione  under 
Twenty  Pounde,  appended  to  the  Direction*  to  the  Taxing  Officertf 
promulgated  by  the  Judgee  in  Easter  Term,  1844;  ante,  1393.] 


General  Allowance  for  Plaint\ft  and  Drfendante,  as  well  between 
Attorney  and  Client  ae  between  Party  and  Party, 

In  Actiont  not  exceeding  20/. 

Writing  letters,  where  letters  are  uiaally  allowed  • 
lostractiona  to  sue,  defend,  or  to  draw  pleadings  or  special 

affidayits,  where  initractioiis  are  osatilly  allowed 
Writ  of  sammoDS         •  .  •  •  • 

Alias  ....... 

Planes  ...... 

Indorsing  costs  on  writs     ..... 

Serrice  of  writ  of  snmmons,  alias,  or  planes 

Extra  service  at  6d,  per  mile,  if  served  out  of  the  town  in 

which  the  attorney  resides,  not  exceeding 
Affidavit  of  service,  including  oath 
If  writ  sent  to  a  correspondent,  writing  him  with  writ  and 

instructions,  and  his  writing  in  reply,  2s.  each    . 
Paid  correspondent's  charge  extra  for  mileage,  6d,  per  mile, 

ss  before,  not  exceeding  5t.  . 
Drawing  and  ingrossing  special  affidavits,  per  folio  . 

Nothing  for  attendance  to  be  sworn. 
Sesrches,  such  as  for  appearance,  declaration  when  filed, 

and  rule  to  plead  .  .  .  .034 

Attending  to  procure  duplicate  of  order,  office  copy  of  any 

rale  or  affidavit,  writ,  judgment,  or  other  document  when 

necessary       •  .034 

Entering  appearance  for  defendant,  or  sec.  stat.      .  .060 

Drawing  pleadings,  per  folio     •  .  .  .010 

li^Srossing,  per  folio  .  .  .  .004 

Close  copy,  when  country  agency,  per  folio       .  .  0    0    4 

Pee  for  counsel  or  pleader,  when  special 

Attending  him  .  .  .  .  .034 

Ko  advising  on  evidence  as  between  party  and  party,  but  to 

be  allowed  as  between  attorney  and  client  when  necessary. 


£ 

t. 

d. 

0 

2 

0 

0 

3 

4 

0 

12 

6 

0 

10 

0 

0 

10 

0 

0 

2 

0 

0 

5 

0 

0 

5 

0 

0 

5 

0 

0 

4 

0 

0 

5 

0 

0 

1 

0 
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£  t.  4. 

Drawing  special  notices  to  admit  or  prodnce  copy  and  ser- 
vice •  •  .  .  •  .050 
Copy  forjudge              .            f           .            •            .020 
Extra  for  service,  ifneeemarily  served  at  a  distance,  or  sent 

to  a  correspondent,  the  same  as  for  serving  writs. 
Copy  notice  sent,  served  by  adverse  party,  if  agency  .020 

Notice  of  declaration,  copy  and  service  .  .  0    S    0 

Short  particolars  to  accompany      .  •  •  .026 

If  notice  served  at  a  distance,  or  sent  to  a  correspondent, 

the  same  as  for  serving  writs,  &c. 
Drawing  long  particulars  and  fair  copy,  exceeding  S  foHos, 
at  per  folio  .  .  .  .  .  .004 

Rale  to  plead         .  .  •  .  •  .016 

Role  to  reply,  rejoin,  &r.,  copy  and  service      .  .  0    4    0 

Demanding  pleaidings,  residence  of  plaintiff,  anthority  for 

issuing  wnt  and  other  common  notices,  copy  and  tervioe     0    3    0 
Copy  and  service  of  summonses     •  •  •  .030 

Attending  summonses,  or  giving  oonseot  •  •  0    3    4 

Copy  and  service  of  orders  usually  served  •  .  .030 

When  costs  taxed  under  an  order  or  rule,  attending  to  get 

an  appointment  thereon        .  .  •  •  0    3    4 

Copy  and  service  of  rules  •  •  *  •  .040 

Paying  money  into  court  •  .  •  •  0    3    4 

Taking  it  out         •  •  .  •  •  .068 

Replication,  accepting  money  in  ftill  demand    •  «  0    3   0 

Close  copy,  agency  .  .  .  .  .010 

Similiter,  by  replication,  or  rejoinder,  or  the  like,  wliere  a 
separate  pleading,  and  not  made  np  with  the  issue  .036 

Nothing  for  dose  copy. 
Drawing  interlocutory  or  i&nal  judgment    .  •  .034 

Attending  to  sign         .  .  .  .  .034 

Ingrossing  proceedings  on  paper,  per  foHo  •  .004 

Entering  on  roll,  per  fbUo         .  .  .  •  0    0   4 

Plea  of  general  issue  •  .  .  •  .030 

Close  copy,  agency       .  •  .  .  .010 

Close  copy  of  common  rules  .  •  •  .010 

Ditto  of  orders,  ditto  .  .  .  •  0    1    0 

Ditto  of  special  rules  or  orders,  per  folio  .  .004 

Drawing  abstract  of  pleas  and  fair  copy,  and  copy  for  jndge    0    3    0 

No  close  copy. 
Drawing  issne,  of  whatever  length  .  .  .  .034 

Attending  to  pay  pleading  fee   .  .  .  0    3   4 

Notice  of  trial,  or  inquiry  .  .  .  .030 

No  close  copy. 
If  served  on  defendant,  or  at  a  distance,  or  sent  to  a  corre- 
spondent to  be  served,  the  same  as  serving  writ,  &c. 
Ingrossing  writ  of  trial  or  inquiry,  per  folio  .  .004 

Fee  thereon,  but  no  fee  on  drawing      .  .  .  0    3   4 

Copy  particulars  to  annex,  if  short  .  .019 

If  more  than  three  folios,  per  folio        .  •  0    0   4 

Subpoena   .  .  .  .  .  .  .050 

Copy  and  service  .  .  .  .030 

Subpoena  duces  tecum        .  .  .  .  .070 

Copy  and  service  .  .  .040 

If  either  served  at  a  distance  or  sent  to  a  correspondent  to 

serve  same,  extra  as  serving  writ. 
Minutes  of  evidence,  or  instructions  for  brief         .  .    0  13   4 

Drawing  brief  and  one  fair  eopy^  where  cause  tried  be- 
fore a  judge  of  a  court  of  record,  where  attomiet  are  not 
allowed  to  act  as  advocates,  not  exceeding     •  2    0   0 
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£  $.  d. 

Paid  fee  to  oonnael,  (one  gninea),  and  clerk  •  .13    6 

Attending  bim .  .  .  •  .  .034 

Attending  to  enter  caose  for  triil   .  .034 

Attending  court  on  writ  of  triml  or  inquiry  in  nme  town  0  13    4 

Attending  court  when  cause  did  not  come  on,  each  day      .068 

When  necessary,  attending  for  and  altering  writ  of  trial  or 
inquiry,  and  attending  to  relodge  same   .  •  .034 

Altering  and  resealing  subpoenas,  wbetber  one  or  more  be- 
sides what  is  paid  .  •  .034 

Re«serving  same  when  done  and  necessary,  if  at  a  distance, 
or  sent  to  correspondent,  as  before. 

If  the  attorney  attending  a  writ  of  trial  has  to  go  a  distance, 
mileage  It.  one  way. 

Attorney  attending  trial  at  a  distance  one  guinea  per  day  as 
long  as  necessarily  detained  in  going  to,  attending,  and 
returning  from  the  trial,  if  on  otbei  business ;  or,  if  other 
business,  in  the  whole  not  to  eiceed  two  guineas  a  day. 

If  more  than  one  cause,  mileage  to  be  apportioned ;  if  more 
than  two  other  causes,  no  mileage. 

Attending  for  special  rules,  when  not  made  upon  motion  in 
court      ...••.. 

AAdaTit  of  increase,  including  oaths     • 

Copy  for  the  opposing  party  .... 

Bili  of  costs  and  copy,  at  Sd.  per  folio,  not  to  exceed    • 

Copy  for  the  opponng  party,  4d.  per  folio,  not  exceeding 

Notice  of  taxing     •••... 

Attending  taxing  ..... 

If  long,  in  Master's  discretion        .... 

Instructions  to  counsel  on  common  motions 

Attending  court  on  motion,  rule  nisi  granted,  and  attending 
to  draw  up  rule  ...... 

Attending  court  each  day  on  special  motions  or  argument, 
not  exceeding  20t.  a  term     .... 
Ditto  when  heard  ..... 

Attending  to  settle  and  drawing  and  fair  copy  cognorit,  and 
getting  same  signed  ..... 

Copy  for  agent  to  keep       ..... 

Attending  filing,  when  filed  under  the  statute   . 

Attending  stamping  when  done,  and  necessary 

Attending  judges  with  pleadings,  demurrer  book,  special 
case,  Hcf  one  fee  ....  . 

Attending  searching,  if  copy  deliTered  to  the  other  judges, 
one  Tee  ...... 

Term  fee  in  town   ...... 

Country  ...••. 

Letters  when  on  term  fee,  town  .... 
Ditto,  country  ..... 

N.B. — ^When  proceedings  commenced  in  vacation  and  con- 
tinued to  following  term,  or  commenced  in  term  and  con- 
tinued in  the  following  vacation,  only  one  term  fee  in  re- 
spect thereof,  and  no  additional  charges  for  letters. 

Gotts  on  Writ  qf  DUtringtu, 

Attending  at  defendant's  house  to  make  appointment  .034 
Attending  appointment,  and  copy  and  service  of  writ    .  0    5    0 

If  appointment  and  service  at  a  distance,  or  writ  sent  to  a 

correspondent,  the  same  for  mileage  and  correspondence, 

6cc.  as  upon  the  service  of  writs. 
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£  9  d. 

Searching  for  appearance    .  .  .  •  .034 

Drawing  and  ingrossing  affidavit  to  ground  distringas,  per 

foUo 0    10 

(No  instnictions,  or  attending  to  be  sworn). 
Paid  oath  ....... 

Affidavit  of  no  appearance  being  entered,  and  oath        •  0    5    0 

This  is  to  be  allowed  when  it  cannot  be  incorporated  in 
the  special  affidavit. 
Attending  the  judge  for  order  of  distringas  •  .034 

Paid  for  same  .  •  •  .  «  .030 

Writ  of  distringas .  .  .  .  .  .    0  12    6 

Attending  for  warrant   •  .  .  .  .034 

Copy,  writ  and  notice  for  defendant  .  .  .020 

The  like  for  sheriff       .  .  .  .  .020 

Paid  for  warrant  as  nsnal. 

Instructing  sheriff's  officer  .  .  .  .034 

Paid  officer  as  per  scale  of  sheriff's  fees. 

Attending  for  order  to  return  writ  .  .  0    3    4 

Paid  for  same        .  .  .  .  .  .020 

Copy  and  service,  and  paid  sheriff  therewitii     .  0    4    0 

Short  copy  of  writ  and  return         .  .  .  .010 

Paid  for  return  .  •  .  .  .020 

Attending  for  return  and  to  file  same,  when  dieriff  not 

ruled  or  ordered  to  return  it       .  .  •  .034 

Drawing  and  ingrossing  affidavit  of  officer,  nulla  bona,  and 

oath.  .  .  .050 

(No  instructions,  or  attending  to  be  sworn). 
Searching  again  for  appearance      .  •  .  .034 

Affidavit  of  no  appearance  and  oath      •  •  .  0    5    0 

Attending  judge  for  order  for  leave  to  enter  appearance      .034 
Paid  for  the  order,  and  filing  affidavit,  if  writ  obtained  .         0    3    0 

Jh  Term  Time,  ttdditionai. 

Briefing  affidavit  for  counsd,  per  folio        .  .            .004 

Instructing  counsel      .            .            .            .  .           0    3    4 

Fee  to  counsel       .            .            .            •  .            .    0  10    0 

Attending  him  and  court,  and  to  draw  up  rule  .  0    3    4 

Paid  for  the  rule,  and  filing  affidavit           •  .            .050 
The  like  charges  on  obtaining  rule  for  leave  to  enter  an  ap» 
pearanoe  for  defendant. 

Bill  af  Costs  tqton  Writ  qf  Summoms. 

Where  debt  and  costs  paid  within  the  four  days,  or  upon  a 

judge's  order,  when  time  given  for  payment. 
Letter  before  action,  if  sent  .  .  .  .020 

Instructions  to  sue       •  •  •  .  .034 

Writ  of  summons  •  •  .  .  .  .     0  12    6 

Bill  of  costs  to  indorse  •  .  .  .020 

Copy  and  service    .  .  .  .  .  .050 

If  served  at  a  distance,  or  sent  to  a  correspondent,  (same  as 

on  service  of  writs,  ante). 
Attending  settling         ,  .  .  .  .034 

Letters,  as  before. 

1/  Time  givtn. 

Attending  defendant  on  his  applying  for  time  to  pay  debt 
and  costs,  and  attending  on  plaintiff,  and  getting  his  coo* 


Scale  of  Chats. 
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lent,  and  agreeing  on  terms,  &c.  Drawing  consent  for  a 
judge's  order  and  fair  copy,  and  attending  getting  same 
signed  (one/ee)  not  exceMing    .  .  •  • 

Paid  for  summons  and  order     .  •  .  • 

Attending  foi  same  .  •  .  •  . 

Attending  for  appointing  to  tax,  if  neoeaaary     • 

Copy  and  service  of  order,  if  necessary 

Bill  of  costs  and  copy   .  •  •  .  . 

Copy  for  the  other  aide,  if  made     .... 

Attending  taxing         ..... 

Piid 

Letters,  &c.,  as  before. 


£   «.  d. 


0    6    8 


0 
0 
0 
0 
0 
0 


3 
3 
3 
3 
1 
3 


4 

4 
0 
0 
6 

4 


Declaration  in  Debt  and  final  Judgment  by  Dtfault, 


{For  the  previout  coste,  see  ante). 

Searching  appearance         .  •  •  • 

AfSdayit  of  service 

Entering  appearance  sec.  stat. 

Instmctions  for  declaration 

Drawing  same,  folio  4 

Fee  to  pleader,  if  special 

Attending  him 

Ingrossing  declaration  . 

Close  copy,  if  agency 

Particnlan  of  demand  . 

Role  to  plead         ..... 

Demand  of  plea  (if  appearance  entered  by  defendant) 

DniHng  final  judgment     .... 

Attending  to  sign  .... 

Ingrossing  proceedings  on  paper,  foHo  9    . 

Entering  on  the  roll     .... 

PaidroU 

Paid  signing  jndgment  .... 
Paid  osher  ..... 

In  C.  P.,  3f.  extra  for  docket. 
Drawing  bill  of  costs  and  copy,  at  before. 
Copy  for  defendant's  attorney,  ditto. 
Notice  of  taxing,  if  defendant  entitled  thereto   . 
Attending  taxing    •  .  •  .  . 

Paid  taxing       ..... 
Term  fee  in  town    ..... 
Ditto  in  country      .... 


0  3 

0  5 

0  6 

0  3 

0  4 


0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 


3 
1 
1 
2 
1 
3 
3 
3 
3 
3 

0  10 
7    0 

1  0 


4 
0 
0 

4 
0 

4 
4 
4 
6 
6 
0 
4 
4 
0 
0 


0    3  0 

0    3  4 

0  10  0 

0  12  0 


Interlocutory  Judgment  and  Inquiry, 


Drawing  interlocutory  jndgment     < 
Attending  to  sign  same 
Paid  signing  .... 

Ingrossing  proceedings  on  paper,  folio  8;  if 

folio  4  .  .  .  . 

Entering  on  the  roll  . 

Paid  for  roll      .... 
Instructions  for  and  drawing  inquiry 
Ingrossing  inquiry,  folio  8 
Paid  for  parchment 
Paid  signing  and  sealing  .  . 


declaration, 


0  3    4 

0  3    4 

0  5     0 

0  2    8 

0  2    8 

0  0  10 

Nil. 

0  2    8 

0  2    0 

0  5    0 
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Appendix, 


Fee  thereon  .  . 

Notice  of  inquiry,  copj  and  service 

If  at  a  distance,  or  sent  to  a  correspondent,  the  extra 
charges  the  same  as  serving  writ  as  before. 

Attending  to  leave  inquiry  with  the  sheriff 

Paid  thereon     ...... 

If  sent  to  a  correspondent  to  lodge  with  sheriff  or  to  under- 
sheriff,  writing  therewith  .... 

For  agent's  charges  for  lodging  writ  with  sheriff,  and  letter 
in  reply        ...... 

Paid  for  depntation,  if  a  saving  of  expense 

Attending  for  same  and  writing  therewith         .  • 

Subpoena  ...... 

Copy  and  service  on  each  witness 

If  served  at  a  distance,  or  sent  to  a  correspondent,  as  be- 
fore. 

Minutes  of  evidence  ..... 

Attending  inquiry,  if  in  same  town  with  attorney 

If  attended  by  agent  to  him  .... 

Paid  sheriff  executing  inquiry,  bailiffs,  jury,  &c.,  (indoding 
the  4t.  paid  on  leaving),  not  exceeding 

Paid  sheriff  for  travelling  expenses,  according  to  scale. 

Paid  for  use  of  room,  where  necessary,  according  to  seals. 

Paid  witnesses,  according  to  general  allowance. 

Affidavit  of  increase  ..... 

Attending  for  inquiry    . 

Paid  for  same 

Drawing  judgment 

Attending  to  sign  .  • 

Paid  signing 

Paid  u^ers 

InC. 

Paid  filing  affidavit  of  increase 

Copy  for  defendant's  attorney,  not  exceeding 

Drawing  bill  of  costs  and  copy,  as  before 

Copy  for  defendant's  attorney,  \f  done^  as  before. 

Notice  of  taxing,  if  defendant  has  appeared,  or  is  entitled 
thereto   ......  • 

Attending  taxing  ..... 

Paid  taxing,  as  usual. 

No  attending  to  complete  judgment  on  rolL 

Term  fee,  as  before. 

Writ  of  Trial. 

Greneral  issue  pleaded,  drawing  replication,  including  dose 

copy,  if  agency  . 
Paid  for  summons  for  writ  of  trid 
Copy  and  service  . 
Attending 
Paid  for  order 
Copy  and  service 

Drawing  issue,  of  whatever  length 
Ingrossing  to  ddiver,  folio  8,  (if  declaration,  folio  4) 
Entering  on  the  roll 

Paid  for  roll     ..... 
Close  copy,  if  agency 

Notice  of  trial,  induding  close  copy,  if  agency  . 
Ingrossing  writ  of  trid,  folio  12      . 


P.  3«.  more. 


£  f.  rf. 
0  3  4 
0    3    0 


0    3    4 
0    4    0 

0    2    0 


0 
1 
0 
0 
0 


5  4 

1  0 

3  4 

5  0 

3  0 


0    6  S 

0  13  4 

1  1  0 

1  15  0 


0 
0 
0 
0 
0 
0 
0 


5  e 

3  4 

1  0 

3  4 

3  4 

7  0 

1  0 


0  1  0 
0  2  0 
0    4    0 


0    3    0 
0    3    4 


0 

3   0 

0 

I    0 

0 

3    • 

0 

3    4 

0 

1    0 

0 

3    0 

0 

3    4 

0 

2    8 

0 

2    8 

0 

0  10 

0 

2    8 

0 

3    0 

0 

4    0 
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Raid  parchment  •  .  .  .020 

^d  signing  and  sealing  .  .  .020 

fee  thmon      .  .  .  .  .  .034 

!opy  particnlara  to  annex  .  .  .010 

LttokdiDg  to  leave  writ  at  iheriflTs  office,  subpoena  and 

serring  witnesses,  the  same  as  upon  writ  of  inquiry. 
*<otioe  to  produce  copy  and  service,  not  exceeding        .  0    5    0 

[lie  like  to  admit  ditto      .  .  .  .  .050 

Lttending  tJupec/toi»,  (plaintiff  or  defendant)    .  .  0    3    4 

'aid  summons  to  admit      ..... 

!opy  and  service  .  .  .  .030 

Lttoiding .  .  .  .  .  .034 

"he  like  charge  on  second  summons,  if  first  not  attended       0    8    4 

Lffidavit  of  service  and  attendance  .  .050 

W  for  order  ..••.. 

Jopy  and  service  .  .  •  .  .  .030 

itniding  trial,  as  before. 

f  writ  altered  or  re-sealed,  and  witnesses  reserved,  as  be- 

fi)re. 

^d  sheriff's  fees,  {including  the  Am.  paid  for  tn-tV),  not 
exceeding,  in  country  causes  .  .     1  15    0 

ud  for  room,  where  necessary,  according  to  scale 
nd  for  deputation,  &c.     ..... 

ud  sheriff  extra  for  travelling,  same  as  on  inquiry ;  such 
payments  in  town  cttu$e9  not  exceeding  .     1  13    0^ 

be  diarges  for  final  judgment,  the  same  as  upon  writ  of 
inquiry  ..•••• 

ill  of  costs  and  copy,  and  attending  taxing,  as  before. 
inn  fee,  as  before. 

ff  Special  Pleat, 

be  charges  to  be  regulated  according  to  the  lengths,  and 
order  uid  rules  to  plead  several  matters,  as  usual. 


Motion  for  a  new  Drial  upon  Writ  qf  TVial. 

ttending  the  under-sheriff  for  a  copy  of  his  notes  .  .034 

ud  for  same    ..... 

fidavit  to  verify  same        .... 

tstmctioos  for  counsel  to  move 

aking  copy  of  sheriff's  notes  to  accompany,  per  folio 

lid  fee 

ttending  ..... 

ttending  court,  rule  nisi  granted,  and  for  rule 

ud  for  rule  and  filing  affidavit    .  . 

^y  and  service  .... 

ffidavit  of  service  .... 

istruetions  for  counsel  to  move  rule  absolute 

>py  rule  to  annex  ..... 

ud  counsel  to  move,  firom  one  guinea  to  two  guineas. 

ttending  him  ..... 

ttending  court,  motion  did  not  come  ouy  3#.  4d.  each  day, 

not  to  exceed  20f.  in  a  term. 

^tmding  court,  rule  absolute        .  .  .  • 

ud  for  die  rule  and  filing  affidavit 

}py  and  service  .  .  .  .  • 

3py  sent,  if  agency      .  •  .  •  • 

irm  fee,  as  uraal. 
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Afptndi0. 


Computing  Principal  and  Iniereit  on  Judge's  Order* 


Costs  of  declaratioii  and  judgment,  as  before,  aocordiDf  to 

length  of  declaration. 
The  luoal  charges  for  sumiiMms  and  order  to  compute  die 

same,  as  upon  order  to  admit  npon  writ  of  trial. 
Instmctions  for  counsel  to  more  for  role    • 
Paid  eoonsel  to  more     .  •  .  •  • 

Attending  him  to  draw  np  rule        •  •  •  . 

Paid  for  rule    ...... 

Attending  for  appointment  to  tax  -  .  • 

Copy  and  serrioe  of  mle  and  ^pointment 

Bill  of  costs  and  copy  and  for  final  judgment,  the  nme  as  oa 

judgment  in  debt. 
If  defendant  served  at  a  distance,  extra  for  serring  snmmoBS 

and  rules  to  compute,  same  as  serring  writ. 


£  t.d. 


0 
0 
0 
0 
0 
0 


3 

10 

3 

5 
3 

4 


Jff'in  Term  Time, 

Affidavit  of  cause  of  action 
Instructions  for  counsel  to  move  .  • 

Fee  to  him         .      . 

Attending  him  and  court,  and  to  draw  up  rule 
Paid  for  rule  .... 

Copy  and  serrioe  .... 

Affidarit  of  service  •  • 

Instructions  to  make  rule  alMolute    .... 
Copy  rule  to  annex  .  •  • 

Fee  to  counsel  .... 

Attending  him  and  court,  and  to  draw  up  rule 
Paid  for  rule  .... 

Attending  for  appointment  to  tax 
Copy  and  serrioe         .  .  •  •  • 

No  attending  at  Westminster  to  complete  roU. 
If  defendant  served  at  a  distance,  extra  for  serving  sumBons 
and  rule  to  complete,  the  same  as  serring  writ. 

Co$ts  fff  Executitm, 

Writ  of  fi.  fa.,  if  only  one  writ,  or  a  testatum 

Attending  for  warrant  .  •  •  . 

Paid  for  warrant,  as  usual. 

Instructing  officer  ..... 

If  previous  writ  issued,  where  venue  is  laid  to  ground  testa- 

turn,  writ  fi.  fa.        .  •  .  •  • 

Attending  to  lodge  same  with  sheriff,  and  instmoting  him  to 

return  nulla  bona,  and  afterwards  for  return 
Paid  for  return  ..... 

Short  copy  of  writ,  and  return  to  keen 
Paid  filing  writ  and  return,  and  attending 


0  S  • 
0  3  4 
0  10  6 
0    6    8 

5 

4 

i 

3 

1 

3 

6 

5 

3 

4 


0 
0 
0 
0 
0 

1 

0 
0 
0 
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0 
0 

0 

0 

0 
0 
0 
0 


7 
3 

3 

6 

3 

2 
1 
3 


• 

0 

4 

8 
• 
4 
• 


4 

4 

0 

4 
P 
• 

4 


[See  the  direction  ante,  1394,  as  to  fbregMBg  charges  being  is- 
tended  as  examples,  and  leaving  much  to  the  discretion  of  the  Mastois.] 
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TABLE  OF  COSTS  IN  ALL  CASES,  WHETHER  ABOVE 

OR  UNDER  £20. 

The  Courts,  on  the  1  at  January,  1838,  promulgated  the  following 
directioas  to  the  taidng  officers,  which  are  still  in  force,  tiumgh  ia 
some  respects  modified  and  altered  by  the  foregoing  directions  in  Easter 
Term,  1844. 

In  all  actions  commenced  upon  or  after  this  day — and  in  all  actions 
yrevhrnely  commenced  in  which /ur/Aer  proceedings  shall  be  taken— 
the  Masters,  on  the  taxation  of  costs,  will  allow  as  follows : — 


PLAINTIFF  8  COSTS. 


In  cases 

20/.  and 

above  20/. 

under. 

Instructions  to  prosecute 

a*  usual. 

Of  itttta/. 

Affidavit  of  debt 

ditto 

ditto 

Summons,  capias,  or  detainer 

.       £0  14     6 

£0  12    6 

Alios  or  pluries 

.     0  12    0 

.  .  0  10    0 

Arreet, 

Paid  for  warrant  in  London  and  Middlesex 

in  other  counties  not  exceed- 
ing 100  milea  from  London    . 
— — ^ — • —  not  exceeding  200  miles 

exceeding  200  miki 


0    2    6 


Attending  to  procure  same 
— — ^—  to  instruct  officer 


Paid  caption  fee 

Detainer, 
Paid  lodging  same  and  attending 


{as  usual) 


0 

0 
0 
0 
0 


5 

6 
7 
3 
3 


0 
0 
0 

4 
4 


as  usual. 


Service  of  Summons  or  Capias. 

Copy  service  •  .  .  .as  usual. 

Affidavit  of  service         .  •  .  ditto 

Appearance  sec.  stat.  .  .076 

Dee/ara/fOfi. 

Where  case  within  printed  directions  to  tax- 
lug-officers — Mareh,   1854  —  Instructions, 
&c.  &c.      .  .  .  .  .118    0 

as  usual. 


as  usual, 
ditto 
..060 


Instruetioiu 

and  actual 

length  as 

usual. 


Judgment  by  Drfault. 

"Wliere  case  within  the  above  printed  direc- 
tions— instead  of  the  1/.  lit.  4d.  there  men- 
tioned (including  rule  to  i^ead,  2s.) 


(Exclusive  of 
Paid  ingning  judgment 
Ushttv  and  doclMt 
Attending  to  sign  judgment 


actual 
length 

13    2       as  usual. 

Rule  to  plead.  Is.  6(f. 
of  plea,  if  made). 


0    4    0 
0    3    4 


0 
0 


4 
3 


0 

4 


ii2 
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Appendix. 


/jvtre. 


F^d  entering 
Attending 
Ushers  and  docket 


In 

•b«¥e20/. 
£   9.    d. 

0    3    4 
0    4    0 


20/.  ud 

nnder. 

£  t.i. 

.034 
.040 


Record. 


Ingrossing,  &c.  and  fee  on  passing 
Venire  .  , 

Distringas 


If  of  common  length  . 


Writ  of  Trial. 


Subpcena. 


09  tcma/.         m9  utud. 

0    6    0  .  .  0    6   0 

0    7    0  .  .  0    7   0 

Where  lesstbn 

20/.  recofered 

at  Nisi  Priu. 

0  14    0 


Snbpoena  before  jndge  .  .  0    7    0 

-  before  sheriff,  or  where  less  than  20/. 
recoYered  at  Nisi  Prios    .  .  .       •—  0    6   0 


FituU  Judgment—Tamng  Co9t9,  ^c. 

Attending  to  sign  final  judgment  |7r«9io««/y  to 
taxing  costs  on  posteas,  writs  of  trial,  writs 
of  inqniry,  and  rales  to  compute  .  0 

Attending  taxing     . 

Attending  at  Westminster  to  get  final  judg- 
ment entered  on  roll  (fee  to  officer  abol.)         0 

Fi.  fa.  or  ca.  sa.    .  .  .  .  0 

Paid  for  warrant 

Attending  for  same     .  •  .  .0 

to  instruct  officer  ,  .  0 


3    4  .  .  0    3    1 
a9U9ual. 


3 

8 


3 
3 


4 

0 

4 
4 


0 
0 

0 
0 


3  4 

7  0 

3  4 

3  4 


Term  fee  and  letters 


Of  tuna/. 


Instructions  to  defend 


obfbkdant's  costs. 


Special  Bail. 


Bail.piece — ^affidavits,  attendances  exclnsire 
of  fees  paid  •  .  .  , 

Bail  Bond. 
The  fees  paid  pursuant  to  the  sheriff's  table. 

Jsippcayamcc 

Entering  and  fee  ... 

Notice  uiereof,  copy  and  serrioe 
Searching  for  declaration  .  . 

Paid  taking  declaration  oat  of  the  office 


a9M9ual. 


a9U9mml. 


0    7    0  ..  0    6    0 
0    4    0  ..  0    3    e 

a9Ut9Ul. 

Nit  NIL 


Scale  of  Costi.  I53» 

In  caaef         20/.  and 
aboTe  20/.       imcler. 
£  9.    d.        £   t.  d. 
SamnKnu  for  time  to  plead  ^Copy  and  ser- 
vice      .  •  .    /ft  Term    0    4    0  ..  0    4    0 

In  Vacation    0    5    0  ..  0    5    0 

Attending 034. .034 

Order,  copy  and  aenrice     .  .    In  Term    0    4    0  ..  0    4    0 

In  Vacation    0    5    0  ..  0    5    0 
Attendingtosiffn  judgment  of  nonpros.  .    0    3    4..0    3    4 

Ushen  and  dodcet  .  .  .  0    4    0  ..  0    4    0 

Attending  to  enter  ime  where  not  done  by 

plMU^     .  .  .  .  .034. .034 

Uiher  and  docket  .  .  .  0    4    0  ..  0    4    0 

Trial,  SfC. 

Subpoena       .                                     .  .070. .050 
Attending  to  sign  final  judgment  on  poatea  or 

writof  trial                    .            .            .  034. .034 

Attending  taxing  coita               .            •  .            a#  uatal. 

Attending  to  get  final  judgment  entered  on 

roll  (fee  to  officer  aboliahed)                  .  0    3    4  ..  0    3    4 

II.  &.  or  ca.  aa.                                  .  .    0    8    0  .  .  0    7    0 
Paid  for  warrant 

Attending  for  same                 .            .  .    0    3    4  . .  0    3    4 

Attending  to  instruct  officer          .            .  0    3    4  ..  0    3    4 

Priwnere. 
Proceedings  by  ....        Nil.  NiL 

Money  into  Court, 

Attending  to  pay  money  into  court  *  0    6    8  ..  0    3    4 
to  take  it  out  of  court         .            .    0  10    0  . .  0    6    8 

[Note. — For  all  other  mattere,  the  ueual  feee,  attendances,  ^c, 
addition  to  what  actually  paid,"] 


A  Table  of  Fbes  to  be   taken    by  the  Sheriffs,  Undbr- 
Srerifps,  Deputt-Sheriffs,   Sheriffs'  Agents,  Bailiffs* 

AUD  others    the   OFFICERS   OR    MINISTERS  OF    SHERIFFS     IN 

England   and  Wales,    pursuant  to  the    Statute    of    I 
Vict.  c.  55  (a). 


For  every  Warrant  which  shall  be  granted  by  the  SheriJ^  to  Ma 
Officers,  upon  any  Writ  or  Process: — [See  post,  1542,  as  to  the 
charge  where  there  are  several  Defendants.] 

£  «.  d. 

In  London  and  Middlesex  .  .026 

And  on  Crown  and  Outlawry  process,  an  additional  .026 

In  all  other  counties,  where  the  most  distant  part  of  the 

county  shall  not  exceed  100  miles  from  London  .  .050 

(a)  Sfe  the  statute.  Vc^  1,  p.  18;  and  lee  as  t«  sheriff's  fees  and  poundage,  &c.  la 
g«ieraj.  Vol.  1, 19, 461. 


£  t,L 
Not  ezeeeding:  200  miles  .  .  .060 

Bzceeding  200  milM  .  .  .  .  .07 

For  an  arrest  in  London  .  .  .         i  If 

In  Middlesex,  not  exceeding  a  mile  from  the  General  Post 
•  Office     .  .  .  .  .  .  .    0  10 

Not  exceeding  seven  miles  from  same  place  .11 

In  odier  counties,  not  exceeding  a  mUe  from  oftcer's  resi- 
dence     .  .  .  .  .  .  .    0  10 

Not  exceeding  seven  miles         .  •  .11 

Exceeding  seven  miles        .  .  .    1  11 

For  conveying  the  defendant  to  gaol  from  the  pbce  of  ar- 
rest, per  mile  .  .  .  .  .01 

For  an  undertakingto  give  a  bail  bond        •  .    0  If 

For  a  Bail  Bond^Depont  m  Lieu  of  Bail, 

If  the  debt  shall  not  exceed   £hO  .  .  .         0  If 

Ditto  £\fM  .  .  .  .11 

Ditto  jeiSO  .  .  .         1  11 

Ditto  ;^300   .  .22 

Ditto  £AWi  .  .33 

Ditto  4:500   .  .  .  .44 

If  it  shall  exceed  £hW         .  .55 

For  receiving  money  onder  the  statute  upon  deposit  for  ar- 
rest, and  paying  the  same  into  court,  if  in  London  or 
Middlesex Of 

If  in  any  other  county  .  .  .  .         0  10 

For  FUinff  the  Bail  Bond, 

If  the  arrest  be  made  in  London  or  Middlesex        •  .02 

If  in  any  other  county  .  .  .  .  .04 

Aifignment  qf  Bail  or  other  Bond, 

If  in  London  or  Middlesex              ,  .                        .05 

If  in  any  other  county,  including  postage  .            .07 
For  the  return  to  any  writ  of  Habeas  Corpus,  if  one  action      0  12 

And  for  each  action  after  the  first  .  .             .            .02 

For  the  bailiff  to  conduct  prisoner  to  gaol  .     per  diem    0  10 

And  travelling  expenses      .            .  per  mile    0    1 

For  searching  offices  for  detainers         .  •            .         q    1 

Bailiff's  messenger  for  that  purpose  .            .            .02 

Bailife  executing  WarratUe,  ifc. 

To  the  bailiffs,  for  executing  warrants  on  extent,  cs^iias  ut- 
lagatum,  levari  fiicias,  fieri  facias,  ca.  sa.,  ne  exeat,  attach* 
ment,  elegit,  writ  of  possession,  forfeited  recognisance, 
process  from  pipe  office,  and  other  like  matters,  lor  each, 
if  the  distance  from  the  sherilTsoffioe  or  the  bailiff's  rasi* 
dence  do  not  exceed  five  miles  .  •  .11 

If  beyond  that  clistance  •>  •  per  mile    0  9 

On  Distringas  in  London  •  •  •  .05 

In  Middlesex,  not  exceeding  fire  miles  firom  Geaeral  Post 
Office  .  .  .  .  .  .05 

Exceeding  five  xtiiUs       .  •  •  :  0  If 

In  other  counties,  not  exceeding  five  miles  from  officer's  re- 
sidence   .  .  .  ^  ,  .05 
Exceeding  five  miles       .                                    .           .         0  10 
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£  %.  d. 

For  each  man  left  in  poaacMion,  when  abaolately  necoiitry — 
If  boarded  .....  per  diem    036 

If  not  boarded  ,  .  •  •  •    p€r  diem    0    i^    0 

For  erery  aale  by  auction,  notwithatanding  the  defend- 
ant ahoold  become  banknipt  or  inaoWent,  where  the 
property  add  doea  not  prooBoe  more  than  300/.,  5  per 
oent. — 480/.,  4  per  cent. — 500/.,  3  per  cent. — and 
where  it  eiceeda  500/.,  2^  per  eent. 
For  the  certificate  of  sale  to  aa^e  aaetiaii  doty  .  •  0    2    6 

Bond  of  indemnity,  besidea  stamps  .110    0 

Certificate  of  execution  hnriog  iained  for  record  •         0    5    0 

On  Write  qf  Trial  amd  Inquiry, 

For  a  depotation    .  •  .  .  .  .110 

On  lodging  writ  for  entering  cause  and  warrant  for  aom- 
Boning  jury,  which  foe  ah^  be  forfeited  in  caae  of  coun- 
termand of  trial  .      .  •  •  .  .040 

Oh  Drici  or  iii^ifiM/iofi. 

SberifTforpreading 110 

Bailiff  for  anmmoning  jury,  and  attendance  in  court  .040 

And  if  baU  at  the  ofioe  of  the  under-aheriff^ 

For  hire  of  room,  if  actually  pud,  not  exceeding  .  0  10    0 

For  travelling  ezpenaea  of  under-sheriff  firom  hif  ofioe  to 

place  where  trial  or  inquiaition  held  •       per  mile  0    10 

To  the  bailiff,  from  hia  reaidence  •  •    permile  0    0    6 

In  all  cases  in  whidi  it  shall  appear  to  the  Master  that 
a  soring  of  expense  has  accrued  to  the  partiea  by  rea« 
•on  of  a  writ  of  trial  having  been  executed  by  depu- 
tation, the  foe  fw  sudi  dejratation  shall  be  auowed. 
On  WriU  of  Extent,  Elegit,  Capiaa  Utlagatum,  «id  others 
of  the  like  nature ;  for  summoning  the  jury,  use  of  room^ 
presiding  at  the  inquiaitkm,  ace.  .  .  •  .220 

Jury 0  12    0 

For  travelling  cspenaea  of  under-iberiff  from  hia  oflfoe  to 

the  place  of  inquisition      .  .  •         per  mile    0    10 

For  drawing  and  engrossing  the  inquisition        .     per  folio    0    16 
For  a  summons  for  the  attwidaiire  of  a  witness        •  .050 

lAt  to  the  apportionment  qf  the  travelling  espentetqf 
the  under^herif  and  bail\f,  tee  post,  1542.] 

InBiplevin, 
[Band,  see  post,  1542.] 

In  precept  to  bsiliff  .  .  .026 

Notice  for  service  on  defendant  •  .026 

Broker,  where  the  sum  demanded  and  due  shall  exceed  ;f20, 
and  shall  not  exceed  ^50,  for  appraisement  and  affidavit 
of  value         .  .  .  •  .  .  0  10    6 

Where  it  shall  exceed  ;^50  .  .  .  .110 

And  his  travelling  expenses  from  his  residence  to  the  place 
where  the  gooda  are  .  .     per  ^il^    0    0    6 

Bailiff  for  summoning  partiea  and  ddivering  goods  to  tenant    110 

And  his  travelling  expensea  same  as  broker. 
For  the  warrant,  record,  and  return  of  a  re.  fe.  lo.,  accedas 

ad  curiam,  pone,  or  writ  of  felse  judgment     .  0  16    6 

For  writ  retorao  habendo    .  .  •  •  .046 
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In  Scire  Facias  Service  qf  Capiat,  OuiUwry^  Brrar,  SupenedeoMf 

^c,-^Retum  qf  Write. 

£    t.  d. 

For  each  tummonf  on  a  writ  of  sd.  fa.,  or  for  tiie  fenrice  of 

writ  of  capias  where  no  arrest  0    5    0 

And  mileage  ....  per  mile    010 

For  recording  each  demand  or  proclamation  nnder  writs  (^ 
outlawry        •  .  •  •  .020 

For  baiUff  for  making  each  demand  or  proclamation  on  writs 
of  ontlawrj  in  London  and  Middlesex      •  •  .    0    2    S 

In  other  coimties  .  .  .  .  .050 

And  travelling  expenses,  if  the  distance  shall  exceed  five 

miles,  then  for  every  mile  beyond  that  distance    •  .006 

For  any  supersedeas,  writ  of  error,  order  liberati  or  dis- 
charge to  any  writ  or  process,  or  for  the  release  of  any 
defendant  in  custody  ^unless  in  the  prison  of  the  connty), 
or  of  goods  taken  in  execution     .  •  .046 

For  the  return  of  any  writ  or  process,  and  filing  the  same, 
exclusive  of  the  fee  paid  on  filing       .  .  .  0    10 

Jury  Procett — Sher\ff*e  attendance  in  Comif  ^c. 

For  Tetom  to  common  venire          •           .  .            .036 

The  like  to  special                    .            .            ,  .050 
The  like  on  distringas  or  habeas  corpus  for  common  jury    •    0  12    0 

The  like  for  special  jury            •            .            .  •          0  14    0 

The  like  with  a  view           »           •            •  »            *    1    0   0 

The  like  to  traverse  venire                    .           .  •         0  14    6 

For  attendance  namii^  special  jury             .  •            .220 

Twenty-four  warrants  to  summon  special  jury  .          14    0 

For  bahiff  for  summoning  each  spedal  juror  •            .020 

Sheriff  attending  in  court           •           •            .  •          1    1    0 

For  attending  a  view,  the  fees  as  allowed  by  rule  of 
court,  Trinity  Term,  7  Geo.  4, 1826. 

For  any  duty  not  herein  provided  for,  sudi  sum  as  one 
of  the  Masters  of  the  Uourt  of  King's  Bendi  or  Ex- 
chequer, or  one  of  the  Prothonotaries  of  the  Court  of 
Common  Pleas,  may  upon  special  application  allow. 

[Signed  by  all  theJudgee.'] 

Bond  in  Beplevin. 

Instead  of  the  allowance  of  the  fees  upon  the  same  scale  as 
the  bail-bond,  the  fee  of  one  pound  one  shilling  only  is 
allowed,  whatever  be  the  amount,  if  above  ;^0  .110 

F^  on  Write  qf  TVial  and  InqnieUion. 

The  travelling  expenses  of  the  under-sheriff  firom  his  office, 
and  of  die  bailiff  from  his  residence,  to  the  place  whore 
the  trial  or  inquisition  is  held,  are  to  be  apportioned  rate- 
ably  to  the  parties,  if  moro  than  one  trial  or  inquisition 
be  held  at  ue  same  time  and  place. 

[Signed  by  all  the  Judgee,} 

Where  there  are  several  defendants  in  a  writ  of  capias,  and  warraats 
are  issued  thereon  by  the  under-sheriff  sgainst  more  than  one  defendant, 
no  more  shall  be  charged  in  any  case  for  each  warrant,  after  the  firft 
than  two  shillings  and  sixpence. 

[Signed  by  eight  of  the  Judgee,} 


IMS 
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Pa^  14. — An  attorney  sent  a  ca.  «a.  to  a  sheriff's  officer^ 
^th  a  letter  directing  nim  to  make  the  arrest^  instmcttng 
him  where  the  party  was  likely  to  be  fonnd;  and  desiring  him 
to  nse  caution  in  taking  him.  The  officer  having  returned  tlie 
writ,  it  was  then  sent  to  the  under-sheriff,  with  a  letter  direct- 
ing him  to  forward  a  warrant  to  the  same  officer,  and  inform- 
ing him  that  the  officer  had  been  instructed  as  to  the  execution 
thereof:  UeJdy  that  these  circumstances  did  not  constitute  the 
officer  a  special  bailiff,  so  as  to  exonerate  the  sheriff.  Aldermm 
V.  Davenport,  I  D.  &  L.  066 ;  13  M.  &  W.  42;  13  Law  J^ 
N.  S.,  Exch.,  352,  S.  C. 

Page  lO.—For  "  29  Eliz.  c.  44,"  read  «  28  Eliz.  c  4." 
To  note  (n),  add  the  case  of  Dames  y.  Edmonds,  13  Law  J., 
N.  S.  1,  Exch, 

Page  21.— The  stat.  6  &  7  Vict.  c.  73,  repeals  the  2  Geo.  2; 
c.  23,  except  so  far  as  relates  to  anything  done  at  any  time  be- 
fore the  passing  of  this  act. 

An  attorney's  bill  liavinff  been  taxed  under  2  Geo.  2,  before 
the  passing  of  the  6  &  7  Vict. — Held,  that  a  motion  might  be 
made  respecting  the  costs  of  that  bill  after  that  act  had  passed. 
Hodge  y.  Bird,  13  Law  J.,  N.  S.,  C.  P.,  87;  1  D.  &  L  a6«, 
S,  C.  See,  also.  Doe  d.  PoUs  y.  Jinders,  2  D.  &  L.  986;  14 
Law  J.,  N.  S.,  245,  (J.  B.,  S.  O. 

Page  24.— To  note  (6),  add  1  D.  &  L.  892,  S.  C. 

Page  26. — Service  as  clerk  under  articles  to  an  attorney  bj 
a  barrister  will  not  do,  though  he  never  during  the  service 
practised  as  a  barrister.    Re  Bateman,  14  Law  J.,  N.  S.,  89, 

Page  29,  line  25  from  top. — Instead  of  "  receiv^^  read  "  «wr- 

Page  33,  line  9  from  bottom.  In  the  Ist  question,  instead  of 
''on  the  day  of  the  date,'*  say  '^  at  the  dale:* 

[Page  31— 37.]— ^vomtiiaftoii  and  Admission  ofAttomus, 
The  Judges,  in  Easter  Term,  1846,  made  the  following  rules 
relating  to  the  examination  and  admission  of  attomies : — 

**  Whereas,  by  section  15  of  the  stat.  6  &  7  Vict.  c.  73,  it  was 
enacted,  *  That  it  shall  be  lawful  for  the  Judges  of  the  Courts 
of  Queen's  Bench,  Common  Pleas,  and  Exchequer,  or  any  one 
or  more  of  them,  and  he  and  they  is  and  are  hereby  authorbed 
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an4  required,  before  he  or  they  shall  ifisue  a  fiat  for  the  ad- 
mission of  any  person  to  be  an  attorney,  to  examine  and  in- 
quire, by  such  ways  and  means  as  he  or  ther  shall  think 
proper,  touching  the  articles  and  service,  and  tne  fitness  and 
capacity,  of  such  person  to  act  as  an  attorney ;  and  if  the  Judge 
•r  Judges  as  aforesaid  shall  be  satisfied  by  such  examination, 
or  by  the  certificate  of  such  examiners  as  hereinafter  men- 
tioned, that  such  person  is  duly  qualified,  and  fit  and  compe- 
tent to  act  as  an  attorney,  then,  and  not  otherwise,  the  said 
Judge  or  Judges  shall,  and  he  and  they  is  and  are  hereby 
authorised  and  required  to  administer,  or  cause  to  be  adminis- 
tered, to  such  person  the  oath  hereinafter  directed  to  be  taken 
by  attornies  and  solicitors,  in  addition  to  the  oath  of  allegiance, 
and,  after  such  oaths  taken,  to  cause  him  to  be  admiUed  an 
attorney  of  such  Court;'  and  by  section  16  of  the  said  statute, 
it  was  enacted,  *  For  the  purpose  of  fiicilitating  the  inquiry 
touching  the  due  service  under  articles  as  aforesaid,  and  mt 
fitness  and  capacity  of  any  person  to  act  as  an  attorney,  that 
it  shall  be  lawful  for  the  Judges  of  the  Courts  of  Queen's 
Bench,  Common  Pleas,  and  Exchequer,  (or  any  eieht  or  mofe 
of  them,  of  whom  the  Chiefr  of  the  said  Courts  shall  be  three,) 
from  time  to  time,  to  nominate  and  appoint  such  persons  to  be 
examiners  for  the  purposes  aforesaid,  and  to  make  such  rules 
and  regulations  for  conducting  such  examination   as  such 
Judges  shall  think  proper :'  And  whereas,  in  order  to  cany 
the  said  statute  more  fully  into  efiect,  it  is  expedient  annually 
to  appoint  examiners,  subject  to  the  control  of  the  Judges 
in  manner  hereinafter  mentioned : 

**  It  is  ordered,  that  the  several  Masters  for  the  time  beii^  for 
the  Courts  of  Queen's  Bench,  Common  Pleas,  and  Exebequer, 
respectively,  together  with  sixteen  attornies  or  solicitors,  be 
appointed  by  a  rule  of  Court  in  every  year  to  be  examineti 
for  one  year,  any  fire  of  whom  (one  whereof  to  be  one  of  the 
aaid  Masters)  shall  be  competent  to  conduct  the  examinatioii; 
and  that,  subject  to  such  appeal  as  hereinafter  mentioned,  no 
person  who  shall  not  have  been  previously  admitted  a  s<^citor 
of  the  High  Court  of  Chancery  shall  be  admitted  to  be  sworn 
an  attorney  of  any  of  the  Courts,  except  on  prodnction  of  a 
certificate  signed  by  the  major  part  of  such  examineia  actually 
present  at,  and  conducting  his  examination,  testifying  his  fit- 
ness and  capacity  to  act  as  mi  attorney ;  such  certificate  to 
be  in  force  only  to  the  end  of  the  Term  next  but  one  foUowiar 
the  date  thereof,  unless  such  time  shall  be  specially  extendea 
by  the  order  of  a  Judge. 

**  II.  It  is  further  ordered,  that  the  examiners  so  to  be  i^ 
pointed  shsJl  conduct  the  said  examinations  under  regulations 
to  be  first  submitted  to  and  approved  by  the  Judges. 

**  III.  And  it  is  further  ordered,  that  in  case  any  person  shall 
be  dissatisfied  with  the  refusal  of  the  examiners  to  ^rant  auch 
certificate,  he  shall  be  at  liberty  to  apply  for  admission  by  pe- 
tition in  writing  to  the  Juda^  to  be  aeliveied  to  the  Clerk  of 
the  Lord  Chief  Justice  of  the  Court  of  Queen's  Bench,  upon 
which  no  fee  or  gratuitjr  shall  be  received,  which  application 
shall  be  heard  in  the  Serjeants'  Inn  Hall  by  not  leas  than  three 
of  the  Judges. 

**  rV.  And  whereas  the  Hall  or  Building  of  the  Incorporated 
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Law  Society  of  the  United  KiDgdom,  in  Chancery-lane,  will 
be  a  fit  and  convenient  place  for  holding  the  said  examinations, 
and  the  said  Society  have  consented  to  allow  the  same  to  he 
used  for  that  purpose :  it  is  farther  ordered,  that,  nntil  further 
order,  such  examinations  be  there  held  on  such  days  as  the 
Slid  examiners,  or  any  five  of  them,  shall  appoint ;  and  that 
any  person  not  previously  admitted  an  attorney  of  anv  of  the 
three  Courts,  and  desirous  of  being  admitted,  shall,  m  addi- 
tion to  the  notices  already  required,  give  a  Term's  notice  to 
the  said  examiners  of  his  intention  to  apply  for  examination, 
bv  leaving  the  same  with  the  secretary  ot  the  said  Society  at 
their  said  Hall ;  which  notice  shall  also  state  his  place  or 
places  of  residence  or  service  for  the  last  preceding  twelve 
months ;  and,  in  case  of  application  to  be  admitted  on  a  refusal 
of  the  certificate,  shall  give  ten  days*  notice,  to  be  served  in 
like  manner,  of  the  dav  appointed  for  hearing  the  same. 

'*  v.  And  it  b  further  ordered,  that  three  days  at  the  least 
before  the  commencement  of  the  Term  next  preceding  that  in 
which  any  person  not  before  admitted  shall  propose  to  be  ad- 
mitted an  attorney  of  either  of  the  Courts,  ne  shall  cause  to 
be  delivered  at  the  Masters*  office,  instead  of  affixing  the  same 
on  the  walls  of  the  Courts,  the  usual  written  notices,  which 
shall  state,  in  addition  to  the  particulars  now  required,  hia 
place  or  places  of  abode  or  service  for  the  last  preceding  twelve 
months;  and  the  Master  shall  reduce  all  such  notices  as  in  this 
rale  first  mentioned  into  an  alpha1>etical  table  or  tables,  under 
convenient  heads,  and  affix  the  same,  on  the  first  day  of  Term, 
in  some  conspicuous  place  within  or  near  to  and  on  the  outside 
of  each  Court.  And  such  person  shall  also,  for  the  space  of 
one  full  Term  previous  to  the  Term  in  which  he  shall  apply 
to  be  admitted,  enter  or  cause  to  be  entered  in  two  books  Kept 
for  that  purpose,  one  at  the  chambers  of  the  Lord  Chief  Justice 
or  Chief  Baron  of  the  Court  in  which  he  applies  to  be  ad- 
mitted, and  the  other  at  the  chambers  of  the  other  Judges  or 
Barons  of  such  Court,  his  name  and  place  or  places  of  abode, 
and  also  the  name  or  names,  and  place  or  places  of  abode  of 
the  attorney  or  attomies  to  whom  he  shall  have  been  articled, 

"  And  it  is  further  ordered,  that  a  printed  copy  of  the 
list  of  admissions  be  stuck  ui>  in  the  Queen's  Bench,  Com- 
mon Pleas,  and  Exchequer  Omces,  and  at  the  Judges'  hall  or 
chambers  of  each  Court  in  Rolls  Garden."  [Signed  by  all  the 
Judges.] 


"  The  follotDing  Regulatumi  um-e  approved  of  by  the  Judges  in 
Easter  Term^  1846, /or  the  Examination  of  Persons  applying 
to  be  admitted  as  Attomies  of  the  Courts  <f  Queen's  Benchy 
Common  Pleas,  or  ExehequsTy  pursuant  to  the  above  Rule  ef 
Court  made  in  Easter  Term^  184G. 

"  Whereas,  by  a  rule  of  the  Courts  of  Queen's  Bench,  Com- 
mon Pleas,  and  Exchequer,  made  in  Easter  Term,  1846,  it  was 
ordered,  that  the  several  Masters  for  the  time  being  of  the  said 
Courts  respectively,  together  with  sixteen  attomies  or  solici- 
tors, should  be  appointed  by  a  rule  of  court  in  every  vear  to 
be  examiners  for  one  year  of  persons  applying  to  be  admitted 
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attomies  of  the  said  Courts^  any  fire  of  whom,  (ok 
to  he  one  of  the  said  Masters,)  should  he  competent  to 
the  exammation,  and  that,  subject  to  soch  appeal  as 
after  mentioned,  no  person  not  previoufdy  admitted  a: 
of  the  High  Court  of  Chancery  snould  he  admitted  to  be 
an  attorney  of  any  of  the  said  Courts,  except  on  prodBd» 
of  a  certincate,  signed  hy  the  major  part  of  sodi  cshbib 
actually  present  at  and  conducting  his  examination,  tes^if 
hb  fitness  and  capacity  to  act  as  an  attorney ;  such  oat^o* 
to  he  in  force  only  to  the  end  of  the  Term  next  but  one  fiA*- 
ing  the  date  thereof,  unless  such  time  should  be  flpeeti%a- 
tended  hy  the  order  of  a  Judge  :  And  it  was  furtner  orJeni 
that  the  examiners  so  to  be  appointed  should  condact  tkai 
examinations  under  regulations  to  he  first  submitted  vtai 
approved  hy  the  Judges ;  and  that,  until  farther  ordo,  a^ 
examinations  should  be  held  in  the  hall  or  buUding  oltk  I> 
corporated  Law  Society  of  the  United  Kingdom  in  Chatsf- 
lane,  on  such  days  as  the  said  examiners,  or  any  fir?  of  te 
should  appoint,  and  that  any  person  not  previously  iibiOfi 
of  any  of  the  three  Courts,  and  desirous  of  being  aMe') 
ahould  give  a  Term's  notice  of  his  intention  to  apply  £r  a- 
amination,  by  leavingthe  same  with  the  secretary  of  tbs^ 
Society  at  their  said  Uall." 

In  pursuance  of  the  said  rule  the  following  regulatioM J* 
conducting  the  said  examinations  have  been  submitted  to  in 
approved  by  the  Judges  of  the  said  Courts. 

**I.  That  every  person  applying  to  be  admitted  an  att«ij» 
any  of  the  said  Courts,  pursuant  to  the  said  rules,  shali^«™ 
the  first  seven  days  of  the  Term  in  which  he  is  dearoM « 
being  admitted,  leave,  or  cause  to  be  left  with  the  secretB)  ■ 
the  said  Incorporated  Law  Society  his  articles  of  ckifak| 
duly  stamped,  and  also  any  assignment  which  may  bsTebtf 
made  thereof,  together  witn  answers  to  the  several  q'**^ 
hereunto  annexed,  signed  by  the  applicant,  and  also  ^ »( 
attorney  or  attomies  \nth  whom  he  shall  have  scrred  w 
clerkship. 

^'11.  That  in  case  the  applicant  shall  shew  sufficient  caase,t0 
the  satisfaction  of  the  examiners,  why  the  first  regulatioa  c» 
not  be  fuUy  complied  with,  it  shall  be  in  the  power  of  tie  «« 
examiners,  upon  sufficient  proof  being  given  of  the  ssiae,^ 
dbpense  with  any  part  of  tne  fii-st  reguhtion  that  they  naj 
think  fit  and  reasonable.  ^ 

"  III.  That  every  person  applying  for  admission  shall  ifc^  » 
required,  sign  and  leave,  or  cause  to  be  left  with  the  seo^^y 
of  the  said  Society,  answers  in  writing  to  such  other  wntt« 
or  printed  questions  as  shall  be  proposed  by  the  said  exaiiw«% 
touching  his  said  service  and  conduct,  and  shall  also,  u  ^ 
quired,  attend  the  said  examiners  personally,  for  the  poig 
of  giving  further  explanations  touching  the  same,  andj^ 
also,  if  required,  procure  the  attorney  or  attomies  with  w*^ 
he  shall  have  served  his  clerkship  as  aforesaid,  to  si^ 
either  personally  or  in  xvriting,  any  questions  touching  so^ 
service  or  conduct,  or  shall  make  proof  to  the  satisfiwrti^*  * 
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times  as  shall  be  appointed  for  that  puipose.  pursuant  to  the 
Mid  rule,  as  the  said  examiners  shall  appoint,  and  shall  an- 
swer such  questions  as  the  said  examiners  shall  then  and 
there  put  to  him  by  written  or  printed  papers  touching  his 
fitness  and  capacity  to  act  as  an  attorney. 

"  y.  That,  upon  compliance  with  the  aforesaid  regulations^ 
and  if  the  major  part  ot  the  said  examiners  actually  present, 
at  and  conducting  the  said  examination  (one  of  them  being 
one  of  the  said  Masters),  shall  be  satisfied  as  to  the  fitness 
and  capacity  of  the  person  so  applying  to  act  as  an  attorney, 
the  said  examiners  so  present  or  the  major  part  of  them,  shall 
certify  the  same  under  their  hands  in  the  following  form, 
?ix.: 

"  In  pursuance  of  the  roles  made  in  Easter  Term,  1846,  of  the  Courts 
of  Queen's  Bench,  Common  Pleas,  and  Ezdieqner,  We,  being  the 
major  part  of  the  examiners  actually  present  at  and  conducting  the 
eiamination  of  A.  B.  of  &c.,  do  herebr  certify  that  we  hare  examined 
the  said  A.  B.  as  required  by  the  said  roles :  And  we  do  testify  that 
tiie  said  A.  B.  is  fit  and  capable  to  act  as  an  attorney  of  the  said 
Courts." 

See  the  Questions  as  to  the  due  service  of  the  articles  of 
derkship.  Vol.  I.  p.  33. 

^  Page  34,  line  6  from  ftoetom.^  Instead  of  "  attorney  and  so- 
licitor," say  "attorney  w  solicitor." 

Pope  52. — If  the  neglect  to  take  out  the  certificate  was  be- 
fore the  6  &  7  Vict.  c.  73,  then,  it  seems,  the  application  should 
he  for  readmission,  the  same  as  before  the  passmg  of  that  act. 

[Page  53.]    Renewal  of  Attomiei  Certificates. 

The  Judges,  in  Easter  Term,  1846,  made  the  following  rules 
as  to  the  renewal  of  attomies'  certificates. 

"Whereas,  by  section  25,  of  the  stat.  6  &  7  Vict.  c.  73.,  it  was 
enacted.  That,  if  any  attorney  shall  neglect  to  procure  an  an- 
nual stamped  certificate,  authorising  him  to  practise  as  such 
within  the  time  by  law  appointed  K>r  that  purpose,  then  and 
in  such  case  the  registrar  of  attomies  and  solicitors  shall  not 
afterwards  grant  a  certificate  to  such  attorney  without  the 
order  of  one  of  the  Courts  of  Queen's  Bench,  Common  Pleas, 
or  Exchequer,  or  of  one  of  the  Judges  thereof,  to  issue  such 
certificate : 

"  And  whereas  it  is  expedient,  that,  upon  the  application  of 
an  attorney  having  neglected  for  the  space  of  one  whole  year  to 
procure  or  to  renew  an  annual  stamped  certificate,  the  Judges 
should  have  means  of  inquiring  as  to  the  circumstances  under 
which  he  has  omitted  to  commence  or  has  discontinued  to 
practise,  and  as  to  his  conduct  and  employment  during  the 
term  of  such  omission  or  discontinuance  : 

"  It  is  ordered,  that,  from  and  after  the  last  day  of  Trinity 
Term  next,  every  person  who  shall  intend  to  apply  on  the  last 
day  of  Jerm  or  in  vacation  for  such  order,  shall,  three  days  at 
the  least  previous  to  the  first  day  of  the  Term,  on  the  last  day 
of  which  the  application  is  intended  to  be  made,  or,  in  case 
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the  application  is  to  be  made  in  the  vacation,  shall,  prerioiisto 
the  first  day  of  the  preceding  Terro,  leare  at  the  office  of  the 
Masters  of  the  Court  in  which  he  intends  to  make  the  appli- 
cation a  notice  in  writing,  containing  his  nan>e  and  place  or 
places  of  abode  for  the  last  preceding  twelye  months.  And 
that,  before  the  said  first  day  of  Term,  he  shall  enter  or  cause 
to  be  entered  a  like  notice  in  two  books  ke^  for  that  purpose, 
one  at  the  chambers  of  the  Lord  Chief  Justice  or  Chief  Baron, 
and  the  other  at  the  chambers  of  the  other  Judges  or  Barons, 
and  shall  before  the  said  first  day  of  Term  cause  to  be  filed  the 
affidavit  upon  which  he  seeks  to  obtain  or  renew  his  said  oer* 
tificate  at  the  office  of  the  Masters  aforesaid,  and  a  copy  there- 
of to  be  also  left  at  the  chambers  of  the  Lord  Chief  Justice  (^ 
the  Court  of  Queen's  Bench. 

^*  And  it  is  further  ordered,  that  the  Masters  reduce  sndi 
notices  into  alphabetical  order,  and  add  the  same  to  the  list  of 
admissions,  and  the  order  for  ^e  granting  the  certificate  shall 
be  drawn  up  on  reading  such  affidavit  and  also  an  affidavit  of 
such  copy  having  been  left  in  compliance  with  this  rule  (a).** 

[Signed  by  all  the  Judges.] 

Page  55. — Aj>plications  for  an  order  for  the  registrar  to 
grant  his  certincate  for  a  renewal  of  the  stamped  certificate 
are  frequently  made  to  the  Court.  If  the  application  b  made 
to  the  Court,  three  days'  notice  befi>re  the  first  day  of  the  Term 
must  be  given ;  if  to  a  Judge  at  chambers,  then  one  day's 
notice  bemre  the  Term  must  be  given. 

Page  56.— By  the  7  &  8  Vict.  c.  101,  s.  68,  a  person.  Chough 
not  at  attorney,  may  act  for  a  board  of  guardians. 

Page  59.— In  note  {o\  after  7  B.  &  Cres.  638,  add  C^tU 
T.  /Sttrridge,  13  Law  J.,  K.  S.,  2,  Q.  B. 

Page  60. — If  an  attorney  is  an  attorney  of  more  than  one 
of  the  superior  Courts  he  may  be  sued  in  either.  Wai/ord  v. 
FUetwoody  14  Law  J.,  N.  S..  271,  Exch.;  14  M.  &  W.  449,  S.  C. 

In  note  (r),  after  2  Jurist,  1041,  add  Cutts  v.  Surridgey  16 
Law  J.,  N.  S.,  2,  Q.  B. 

In  note  (6),  add  Eastricl  v.  Bedtwithy  2  D.  &  L.  624; 
7  M.  &  Gr.  905,  S.  C. 

Page  64. — A  pftrty  cannot  appear  by  two  attomies;  «nd  the 
appearance,  if  he  did,  will  be  irregular,  but  not  a  nullity. 
Williamson  v.  IVilliams,  10  M.  6c  W.  17&  Per  Abinger,  C.  &, 
and  Aldereon,  B. 

Page  70. — In  line  11  from  the  bottom,  after  the  words  ^V^ 
him,''  add  **  or  for  money  paid  by  him  in  business."  See  Lemi 
V.  Samuel,  15  Law  J.,  N.'S.,  218,  Q.  B. 

See,  as  to  an  attorney's  duty  to  see  to  the  sufficiency  of  s 
security,  Ha$tne  v.  Bkodes,  15  Law  J.,  N.  S.,  137,  Q.  B. 

Page  72. — ^As  to  what  is  a  reasonaUe  notice  to  the  client  lor 


<«)  There  mutt  be  «n  eflldaric  of  the  wnrioe  of  the  notioes  in  aMftiae  to 
aflkUTits.    See  the  Practice,  toL  1,  p.  53. 
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a  supply  of  money,  &c.,  see  Smith  v.  Roche,  Exch.,  5tli  June, 
1845,  reported  in  Law  Tmet  of  that  date,  p.  249. 

Pwfei  74,  7o.--It  would  seem  from  Hubbard  v.  Phillips,  14 
Law  J.,  N.  S.,  lOS,  Exch.,  that  either  party  may  apply  to  stay 
or  set  aside  the  proceedings,  where  an  attorney  acta  without  au- 
thority, and  whether  the  attorney  be  solvent  or  not,  and,  at 
all  events,  the  defendant  may. 

Pope  77. — The  Court  will  compel  an  attorney  to  perform  his 
undertaking  as  such,  even  thougn  it  be  void  as  a  contract,  in 
consequence  of  non-compliance  with  the  Statute  of  Frauds. 
Be  Hilliard,  14  Law  J.,  N.  S.,  225,  Q.  B. 

See  as  to  the  Court's  enforcing  an  attorney's  undertaking. 
Re  Fairthfume,  3  D.  &  L.  548 ;  Th<mf>ifm  v.  ChrdonyX^  Law  J.^ 
N.  S.,  344,  Exch. 

Page  78. — It  is  no  answer  to  a  rule  calling  on  an  attorney  to 
pay  money  pursuant  to  his  undertaking,  tlmt  more  than  two 

Sears  have  elapsed  since  he  gave  it.     Re  Swan,  15  Law  J., 
L  S.,  402,  Q.  b. 

Pope  70. — ^If  an  order  be  made,  that  an  attorney  state  hia 
dienva  abode,  &c.,  and  the  client  cause  his  attorney  to  deliver 
a  £il3e  address,  8cc^  he  will  be  guilty  of  a  contempt,  and  sub- 
ject to  an  attachment.  Smith  v.  Bond,  14  Law  J.,  N.  S.  114, 
£xch. 

Page  86.— In  note  (d),  for  «  Godye  "  read  "  Oedye,*'  and 
add  to  the  note  the  case  of  Re  SjfmonSy  3  D.  &  L.  157. 

To  note  (c),  add  Scadding  t.  Efles,  15  Law  J.,  N.  S.,  364, 
(I.B. 

Pageffl. — Tlie  bill  ought  to  contain  a  statement  of  the  Court 
in  which  the  business  is  alleged  to  have  been  done,  either  in 
the  heading  or  some  other  part.  Enghheart  v.  Bfoore,  2nd 
June,  1846,  Exch.;  7  Law  Tunes,  211. 

If  an  unsigrned  bill  be  inclosed  in  a  letter  signed  by  the  at- 
torney, and  the  bill  does  not  on  the  face  of  it  shew  who  b  the 
party  chargeable,  the  letter  may  be  referred  to,  to  supply  the 
aefect.     Taylor  v.  Hodgson,  3  D.  &  L.  115. 

To  note  (/)>  add  Mariindale  v.  Faulkner y  15  Law  J.,N.S.,dl, 
C.P. 

Page  09, — In  line  2  from  top  strike  out  the  words  "but 
this  Kas  not  been  decided."  In  the  recent  case  of  Jefferys  v. 
Eoans,  3  D.  &  L.  52,  the  Court  of  Exchequer  held  that  the 
defendant  might  apply  to  the  Court  to  tax  the  bill  and  to  stay 
the  proceedinpfs  on  payment  into  Court  of  the  sum  found  to  be 
due  on  taxation. 

Page  91  .—The  Master  of  the  Rolls  in  Re  Pender,  lOth  A^ril, 
1845,  decided  that  a  bill  might  be  ordered  for  taxation  with- 
out being  signed. 

Page  02. — As  to  who  is  a  party  not  chargeable  by  the  bill, 
to  entitle  him  to  apply  for  taxation,  see  Re  Barber,  15  Law  J,, 
N,  S.,  9,  Exch. ;  Ke  Carew,  14  Law  J.,  N.  S.,  100,  Chanc. 
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Page  93. — As  to  what  are  special  circnmstaiioes  snfficieiit 
to  warrant  an  application  to  tax  after  verdict,  or  twelve 
months  after  delivery,  see  Re  Wicker,  12  M.  &  W.  549. 

As  to  the  cases  ol  ftaud  and  pressnre,  in  which  the  Court 
will  order  a  taxation  after  pa3rment,  see  Sojfer  ▼.  IVagtkf, 
14  Law  J.,  N.  S.,  116,  Chanc.  ;  Re  Alcock,  Vice  Chancd- 
lor's  Court,  3rd  May,  1845 ;  Re  Carew,  14  Law  J.,  N.  S.,  100, 
Chanc. 

Page  94. — As  regards  what  shall  he  deemed  payment  of  an 
attorney's  bill,  if  a  bill  or  note  be  g^ven  on  accoimt,  the  pay- 
ment of  the  attorney's  biU  dates  from  the  payment  of  the  bill 
or  note,  and  not  from  the  giving  it.  Re  Harris,  1  D.  &  L. 
1018;  13  M.  &  W.  3,  S.  C.  It  would  be  otherwise  if  the  bill 
or  note  were  taken  as  actual  satisfaction  of  the  debt. 
In  note  (0,  for  '*  13  Law  J.,"  read  "  14  Law  J." 
The  summons  or  rule  must  be  intitled  "  In  the  matter  of 
A.  B.  (the  attorney),"  or  the  application  will  be  refused*  Re 
Hair,  8  Scott,  N.  R.,  231, 

Page  95. — In  line  15  from  the  bottom,  it  is  stated,  that  the 
order  to  tax  admits  the  retainer,  and  a  liability /m^  tatUo.  This, 
however,  appears  to  have  been  the  case  only  where  the  appli- 
cant entered  into  the  usual  undertaking  to  pay,  which,  betore 
the  6  &  7  Vict.  c.  73,  he  was  generaUy  compelled  to  do  by  the 
order.    But  this  is  not  the  case  now. 

Pages  05,  97. — Under  the  common  order  in  Chancery  direct- 
ing the  reference  of  a  solicitor's  bill  for  taxation,  the  Taxing 
Master  has  jurisdiction  to  decide,  on  a  question  of  retidn^^and 
liability,  as  to  any  of  the  charges  contained  in  the  bill,  except 
those  in  respect  of  which  the  petitioner  has  in  his  petition  ad- 
mitted the  claims  of  the  respondent.  Re  Bracf^,  14  Law  J., 
N.  S.,  299,  Chanc.  In  that  Court,  the  Master  has  power  to 
examine  both  the  parties  and  witnesses. 

Page  100. — As  to  the  costs  of  taxation,  where  there  was  a 
compromise,  see  Sadler  v.  Palfrayman,  3  N.  &  M.  599. 

Page  105. — As  to  an  attachment  for  the  amount  of  the  Mas- 
ter's allocatur,  it  is  laid  down  in  the  text  as  if  thb  were  ob- 
tainable as  of  course.  Formerly,  this  was  the  case,  where  the 
party  to  be  charged  gave  the  usual  undertaking  to  pay  the 
amount  of  the  allocatur,  for  then  that  undertaking  was  in  the 
nature  of  a  submission  to  arbitration,  and  the  ^^ster^s  alio- 
catur  in  the  nature  of  an  avrard.  But  this  undertaking  is  not 
now  entered  into,  so  that  the  attachment  cannot  be  granted 
unless  there  has  been  a  rule  of  court  ordering  the  payment^ 
of  a  Judge's  order  ordering  it,  and  that  order  made  a  rule  of 
court. 
In  line  11  from  the  bottom,  instead  of  "  each^^  read  "  sirn^ 
An  affidavit  for  a  rule  or  order  should  be  intitled,  ^  In  the 

matter  of (the  attorney)" — and  not  in  the  matter  of  the 

client  as  well  as  the  attorney,  or  in  any  other  way.    ReHare^ 
2  D.  &  L.  269 ;  8  Scott,  N.  R.,  231,  S.  C. 

Page  106.--In  line  3  from  top,  add,  "  Still  the  security 
would  be  valid,  and  there  would  be  no  defence  to  an  action  on 
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it,  that  it  was  given  to  secure  fature  costs.   Jeffereys  ▼.  Evans. 
3  D.  &  L.  54." 

Pa^  108.— To  note  (i),  add  ^^Kemp  v.  Davy^  2  Mood.  & 
Bob.  437." 

As  to  how  sn  attorney's  lien  is  enforced  where  an  award  and 
bankruptcy,  see  Holcroft  v.  Manby^  8  Scott,  N.  R.,  478 ;  7 
M.  &  W.  843,6r.a 

Pa^  112. — Where  an  attorney  was  entrusted  by  executors 
with  a  sum  of  money  to  pay  the  legacy  duty,  and  failed  so  to 
apply  it,  the  Court  refused  to  interfere  summarily  to  compel 
him  to  refund  the  money,  as  it  did  not  appear  that  the  emplov- 
ment  was  necessary  to  his  professional  character,  or  that  he 
had  on  other  occasions  ever  acted  as  attorney  for  the  parties. 
Be  Webb,  14  Law  J.,  N.  S.,  244,  Q.  B. 


Page  125. — ^As  to  the  delivery  of  an  agent's  bill — a  signed 
bill  need  not  be  delivered  by  an  agent  for  business,  &c.,  by  nim 
as  such,  see  Re  Gedyes,  2  D.  &  L.  519 ;  Re  Simons^  3  Id.  157. 

Page  129.— To  note  («),  add  "  see  15  Law  J.,  N.  S.,  39, 
Exch." 

Page  131 . — As  to  the  days  at  Easter,  the  rule  of  Blaster  Term 
2  W.  4,  applies  to  an  entry  of  an  appearance  by  plaintiff  for 
the  defenoant  where  the  last  of  the  eight  days  falls  between 
them,  see  Harris  ▼.  Robinson,  15  Law  J.,  N.  S.,  206,  C.  P. 

Page  132. — It  seems  a  Term's  notice  of  motion  for  a  rule  to 
dischai^e  a  rule  for  a  new  trial  is  necessary.  See  Lord  v. 
fVardle,  15  Law  J.,  N.  S.,  592,  C.  P. 

To  note  (n),  add  **  Smith  v.  Patdy  3  Smith,  101 ;  and  see  per 
Parke,  B,,  m  Simpson  ▼.  Heath,  7  Dowl.  837." 

Page  144. — ^As  to  the  name  of  the  plaintiff :  A  writ  of  sum< 
mens  was  issued  directing  the  defenaant  to  cause  an  appear- 
ance to  be  entered  at  the  suit  of  "Henry  Walker  &  Co.,'*' 
with  a  notice,  that,  in  default  of  his  so  doing,  **  the  said  Henry 
Walker  &  Co."  might  enter  an  appearance  for  him.  The 
writ  was  indorsed  "  The  plaintiff  claims  20/.  1*."  Coleridge, 
J.,  refused  to  set  aside  the  writ,  as  it  did  not  appear  on  the  face 
of  it  that  Henry  Walker  &  Co.  necessarily  meant  more  than 
one  person,     fralier  v.  Parkins,  14  Law  J.,  N.  S.,  214,  Q.  B. 

Pcige  145. — As  to  defendant's  residence :  A  writ  directed  to 
the  defendant  as  "  of  Bristol,  in  the  county  of  Gloucester,"^ 
only  a  part  of  Bristol  being  in  that  county,  was  deemed  irre- 
gular.   Leti  V.  Perrott,  15  Law  J.,  N.  S.,  4,  C.  P. 

A  writ  served  in  Middlesex,  but  describing  defendant  as  ^'  of 
W.  in  the  county  of  S.,  but  now  in  the  county  of  Middlesex," 
ia  irregular.    Downes  v.  Oarbutt,  2  D.  &  L.  944. 

Describing  defendant  as  of  "  A  Street  in  London,"  would 
be  bad,  if  it  be  sworn  that  the  street  is  in  Middlesex  and  not 
in  London.    King  v.  Uophms,  14  Law  J.,  N.  S.,  106,  Exch. 

An  affidavit  to  set  aside  for  a  wrong  service  in  a  county  adjoin- 
ing another,  should  state  that  there  is  no  dispute  as  to  boun- 
dimes.    Lewis  v.  Newton,  2  C,  M.,  &  R.  732. 
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A  eopy  of  a  writ  of  summons  was  directed  to  ^  J.  S.  late  of 
B.,  in  tne  county  of  York,  but  now  in  the  castle  of  York,  of 
the  city  of  York,  merchant."  Tlie  affidavit  stated  "  that  the 
said  castle  of  York  was  not  situate  in  the  city  of  York,  but  was 
wholly  situate  in  the  county  of  York."  On  a  motion  to  set 
aside  the  copy  of  the  writ,  on  the  ground  of  its  not  statine  cor- 
rectly the  place  where  the  debtor  was  "  supposed  to  be,  pur- 
suant to  the  2  &  3  W.  4,  c.  89,  the  Court  renised  a  rule,  as  the 
affidavit  did  not  sufficiently  native  the  existence  in  the  city 
of  York  of  a  place  called  "  the  castle."  Balm<m  v.  Sharpy  16 
Law  J.,  N.  S.,  39,  Exch. 

Paae  150. — As  to  the  indorsement:  A  writ  of  summons 
was  mdorsed  *'  This  writ  was  issued  by  A.  and  B.  of y 

rts  for  J.  T.,  of  the  city  of  Exeter,  in  the  county  of  Devon, 
plaintiff  within  named."  The  Court  set  aside  the  copy 
and  the  service  for  irregularity,  as  it  did  not  appear  to  be 
issued  either  by  the  plaintiff  in  person  or  by  an  attorney  for 
him.     Tobtj  v.  Hancock,  16  Law  J.,  N.  S.  a%  Q,  B. 

Page  153. — In  note  (/),  add  the  case  of  Chapman  v.  Becke, 
3  D.  &  L.  350. 

Page  154. — ^As  to  the  costs  of  the  taxation:  The  defendant's 
course  is,  to  pay  the  whole  of  the  costs  indorsed,  and  then  pro- 
cure a  taxation.    Hopkimcn  v.  Finney^  4th  May,  1845,  C.  P. 

As  to  the  costs  of  taxaUon,  where  the  defendant  pmys  \em 
than  the  sum  indorsed  on  the  writ,  see  Y<nmg  v.  Oromptcny 

2  D.  &  L.  557. 

Page  158. — In  line  14  from  bottom,  after  the  words  ^'  at  any 
time,"  add  ^'  within  twelve  months  from  the  issuing  of  the 
preceding  writ."  See  Harmer^.  JohnsoHy  14  Law  J .,  N.  S. 
292,  Exch. 

Page  159.— By  R.  Jf.,  3  FT.  4,*.  6,  it  is  ordered,  "  that  any 
alias  or  pluries  writ  of  summons  may,  if  the  jdaintiff  shall  think 
it  desirable,  be  issued  into  another  county,  and  any  alias  or 
pluries  writ  of  capias  may  be  directed  to  the  sheriff  of  any  other 
county ;  the  plaintiff,  in  such  case,  upon  the  alias  or  pluries 
writ  of  summons  describing  the  defendant  as  late  of  the  place 
of  which  he  was  described  in  the  first  writ  of  summons,  and. 
upon  the  alias  or  pluries  writ  of  capias  referring  to  tiie  preced- 
ing writ  or  writs,  as  directed  to  the  dieriff  to  whom  they  wen 
in  fact  directed." 

As  to  the  application  to  set  aside  the  writ  tm  copy — in  the 
absence  of  proof  to  the  contrary,  the  defendant  has  a  rl^t  to 
assume  that  the  copy  served  is  a  true  copy  of  the  writ,  and 
that  if  the  copy  is  defective  so  is  the  writ.    Ck<wmmi  v.  Bedtt, 

3  D.  &  L.  352.  It  would  seem,  that,  if  the  applieation  be  to 
set  aside  the  writ  as  well  as  the  copy  and  service,  and  it  tuma 
out  that  the  latter  only  are  irregular,  the  rule  will  be  granted 
to  set  aside  the  latter. 

P€Me  160. — The  affidavit  need  not  state  that  the  party  is  the 
defendant  in  the  cause.    Stevenson  v.  ThomCy  13  M.  &  W.  149. 

Page  162. — The  Court  will  not  set  aside  proceedings  on  the 
ground  that  the  defendant  has  not  been  persoaaUy  served  with 
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procMB, unless  it  be  distinctly  shewn  by  bim  that  it  has  not  eome 
to  his  knowledge.    Emerson  t.  Broum^  8  Soott,  N.  R.,  219. 

Page  164.— To  note  (0,  add  "  Per  OoleridgCy  J.,  in  Retmie 
T.  Bntcey  U  Law  J.,  N.  S.,  207,  Q.  B." 

Page  167. — Note  (j?),  instead  of  " Man  v.  Curtis^*  read 
^Nunn  V.  Curtis,''  and  add  ''Stephens  v. Lowndes,  3  D.  &  L. 
206.'* 

Page  168. — It  must  now  be  considered  as  fully  settled,  that 
there  is  no  equivalent  to  personal  serrice.  RusseU  r.  Lowe^ 
2  Dowl.  N.  S.  599;  12  M.  &  W.  683,  S.  G. 

Page  169. — As  to  setting  aside  an  appearance  for  irregular- 
ity.— If  the  i4)peaninoe  entered  by  the  plaintiff  is  irregular,  and 
the  plaintiff  has  declared,  the  application  should  be,  to  set  aside 
both  the  appearance  and  the  declaration,  and  not  merely  the 
ktter.    Brooks  v.  Roberts,  3  D.  &  L.  13;  1  Com.  B.  636,  S.  C. 

If  the  plaintiff  enter  an  appearance  for  the  defendant  in 
ignorance  that  the  defendant  nas  already  appeared,  this  is  an 
irregularity,  but  not  a  nullity ;  and  the  defendant  must  take 
adrantage  of  it  in  due  time.  Mag^  y.  Woodgate,  28th  April, 
1846,  B.  C,  Cor.  IVightman,  J. 

Page  170. — An  affidavit  to  set  aside  a  judgment,  on  the 
ground  that  no  appearance  has  been  entered,  and  stating  that 
defendant  has  searched  the  appearance  book,  in  which  appear- 
aoces  are  entered,  and  that  no  appearance  has  been  entered  bv 
or  for  the  defendant,  is  sufficient.  Charletwortk  v.  Ellis,  12tn. 
June,  1845,  Q.  B. 

Page  171. — ^A  writ  of  distringas  for  the  purpose  of  outlawry 
may  be  allowed  if  the  defendant  be  abroad  to  avoid  pro- 
cess. Sic. 

Page  174. — Where  the  defendant  was  ill  in  bed,  and  three 
calls,  &c.  were  made,  it  was  considered  not  necessary  to  state 
that  the  defendant  kept  out  of  the  way  to  avoid  the  service. 
Wilkins  v.  JoneSy  16  Law  J.,  N.  S.,  226,  Q.  B. 

Service  on  a  clerk  of  the  defendant,  at  his  place  of  business, 
is  sufficient  for  a  distringas  for  outlawry.  15  Law  J.,  N.  S., 
192,  C.  P. 

To  obtain  a  distringas  for  outlawry,  a  copy  of  the  summons 
should  be  left  at  the  defendant's  last  known  place  of  abode,  or 
with  some  person  (if  any  known)  who  is  likely  to  forward  it 
to  him.    Vemcn  v.  Pamcett,  8  May,  1846. 

Page  176. — As  to  the  conise  of  proceeding  to  obtain  a  dis- 
tringas  where  the  defendant  b  a  tanaHc,  see  further,  Vol.  2, 
^  Actions  against  Idiots  and  Lunatics,** 

Petge  176. — An  affidavit  for  a  distringas  should  distinctly 
state  where  the  defendant's  residence  is;  and  the  Court  will  set 
aside  a  distringas  when  such  statement  is  not  distinctly  made, 
though  it  diould  appear  from  the  defendant's  own  affidavit  that 
the  writ  was  really  left  at  his  residence.  Crofis  T.  Brown,  14 
Law  J.,  N.  S.,  232,  Q^  B. 
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Page  178. — ^A  distringas  returnable  out  of  Term  8  roid  and 
not  amendable.  Badham  v.  Bateman^  13  Law  J.,  N.  S.,  263| 
Q.B. 

Page  185. — In  line  6  from  bottom  of  the  text,  after  tlie 
worda  "  last  rule,"  add  "  for  further  time." 

Page  208. — In  line  20  from  top,  strike  out  the  words  ^as 
we  have  just  seen,"  and  add,  as  an  authority  for  the  poeitioiiy 
the  case  of  Bartrim  ▼.  Williams,  4Bingh.  N.  S.,  801. 

Page  210. — As  to  time  for  pleading  after  an  order  for  parti- 
culars, see  Doe  y.  Roe,  2  D.  &  L.  678. 

Page  218. — ^To  note  (d)  add — See  Ramme  r.  Duneombe^  7 
H.  &  Gr.  425,  where  the  application  was  ten  days  after  tiie 
service  of  the  notice. 

Paae  220, — ^Where  a  plea  is  so  framed  as  to  leaye  it  doubtfol 
whether  any  answer  is  given  to  one  of  the  counts,  the  plaintiff 
may  sign  judgment  generally.  Hvghes  y.  Pool,  6  M.  &  Gr. 
271. 

Note  (n),  strike  out  <<  But  see  JFettmhally.  Graham,**  and 
add  <'  Wilkinson  v.  Page,  6  M.  &  Gr.  1012. 

Page  221. — ^A  plea  of  no  signed  bill  delivered  is  an  iasnabU 
one.     H  Ukinson  v.  Page,  6  M.  62  Gr.  1012. 

Page  222. — Obtaining  an  order  for  a  particulars  of  set  off  is 
a  waiyer  of  an  objection  that  the  plea  is  not  issuable.  SeM 
y.  Watson,  14  Law  J.,  N.  S.,  240,  C.  P. ;  1  Com.  B.,  826,  S.C. 
What  is  not  a  waiver,  see  Verbist  v.  De  Ke^fser,  8  D.  &  L., 
892. 

Page  284.— In  note  (/),  for  «  407,"  read  «  487." 

Page  245.— To  note  (J),  add  "  Laearus  y.  Cowie,  8  A.  &  £., 
W.  S.,  459." 

Page  254. — In  detinue  a  plea  of  lien,  with  a  plea  of 
non  detinet  and  not  possessed,  has  been  allowed.  Barnewell  v. 
WiUiams,  7  M.  &  Gr.  408. 

Page  260.— Note  (d),  for  «5  Dowl.  262,"  read  "562." 

Page  263.— In  line  6  from  bottom  of  text,  for  "  the  above" 
days,  read  "  those"  days. 

Page  265. — In  line  15  from  top,  add,  as  an  authority  for  the 
position,  the  case  of  Waterman  v.  Ckirden,  6  M.  &  Gr.  752. 

Page  266. — As  to  signing  judgment  where  the  plea  answers 
only  part  of  the  declaration: — Where,  to  a  declaration  on  a  bill 
of  exchange,  and  on  an  account  stated,  the  defendant  pleaded 
non  assumpsU,  whereupon  the  defendant  signed  judgment  for 
want  of  a  plea,  it  was  held,  the  plaintiff  was  not  warranted  in 
signing  judgment,  and  that  the  proper  course  was  to  demur; 
and  the  Court  refused  to  amend  such  judgment  by  confining  it 
to  the  first  account.  Eddisou  y.  Pigram,  16  Law  J.,  N.  S.^ 
33,  Exch. 
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Page  271 . — As  to  setting  aside  a  plea  of  release  on  the  around 
of  mtiidy  see  Wright  v.  BurroughSy  15  Law  J.,  N.  S.,  277, 
C.  P.;  Raehbome  ▼.  JanibU^  15  Law  J.,  N.  S.,  291,  Exch. 

Page  274. — If  the  defendant  withdraws  his  plea,  or  one  of 
seyeraJ  pleas,  after  a  demurrer,  the  safest  coarse  seems  to  be,  not 
to  notice  that  plea  or  any  subsequent  pleading  as  to  it  in  the 
Kisi  Prios  record  or  jucjgment.  See  M^Intrye  v.  Butler^  13 
M«  &  W.  735.  It  would  seem,  the  plaintiff  may  get  hb  costs 
on  sachplea  and  demurrer.  Cooper  v. Painter^  Id.  7d4;  Hut- 
ton  T.  Turk^  Id.  7<U. 

Page  277.— To  note  (y),  add  «  Gray  v.  Pamell,  1  Dowl.120." 

Page  283. — There  b  no  necessity  in  C.  P.  to  insert  the  names 
of  counsel  who  signed  the  pleadings.  Jeffcriee  v,  Zablotuti. 
15  Law  J.,  N.  S.,  213,  C.  P. 

In  the  award  of  renire  a  blank  may,  it  seems,  be  left  for  the 
date  of  the  return.    Id. 

Page  285. — In  lines  10, 11, 12,  from  the  top,  erase  the  words 
in  a  parenthesis,  for  the  exception  no  longer  exists,  since  the  5 
&  6  W.  4,  c.  64.    See  Cole  v.  Jane,  3  D.  &  L.  3G9. 

Pace  292. — Note  (e),  for  the  cases  cited  in  this  note,  substi- 
tute these  :  viz.  liino  v.  Jones^  1  Dowl.  640 ;  1  C.  &  M.  71 , 
S.  C. :  Doncaster  v.  CfardwelL  5  Dowl.  582  ;  2  M.  &  W.  390, 

s.a 

Page  297. — Where  plaintiff  gives  short  notice  of  trial,  there 
can  be  no  countermand  so  as  to  prevent  defendant  getting  the 
costs  of  the  day.  Doncaster  v.  CardtDell^  5  Dowl.  582  ;  2  M.  & 
W.  390,  S.  C. 

Page  304. — As  to  the  effect  of  an  admission  of  a  bill  where 
the  defendant  was  described  in  it  as  a  company,  see  Wilkes 
T.  Hopkins,  3  D.  &  L.  184;  1  Com.  B.  737,  S.  C. 

Page  306.— To  note  (o),  add  "  Doe  v.  Somertony  14  Law  J., 
N.S.,210,  Q.B." 

Page  308. — As  to  what  is  reasonable  time  for  the  service 
of  a  subpoena  must  depend  on  the  circumstances  of  each  par- 
ticular case.  Per  cur.  Lawrence  v.  Clarkcy  3  D.  &  L.,  89-90 ; 
and  see  Holt  v.  Rogers,  9  C.  &  P.  634. 

Paxie  320. — As  to  the  rule  or  order  for  additional  questions, 
see  Jrilliamson  v.  Lee,  14  Law  J.,  N,  S.,  172,  C.  P. 

Page  322. — If  the  commissioners  have  power  to  put  addi- 
tional questions,  they  should  decide  positively  wheUier  they 
should  De  put,  and  not  leave  it  for  the  Court  to  decide.  Wtt- 
Uamson  v.  Lee,  14  Law  J.,  N.  S.,  172,  C.  P. ;  1  Com.  B.  464 ; 
3  D.  &  L.,  15,  S.  C, 

Page  327. — Where  the  defendant  endeavoured  to  prevent  a 
material  witness  for  the  plaintiff  from  giving  evidence  at  the 
trial,  the  Court  refused  an  attachment,  it  not  being  shewn  that 
the  witness  could  not  be  subpoenaed  in  consequence  of  the  de- 
fendant's interference,  and  left  the  plaintiff  to  nis  remedy  upon 
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the  subpoena,  if,  after  service,  it  should  turn  out  that  the 
ness  disobeyed  it.    Scklesinger  v.  Flerskeimy  14  Law  J.,  N.  S.^ 
97,  Q,.  B. 

Paae  328. — The  subpoena  is  no  longer  sealed  at  the  SealOfiae. 
The  clerk  at  the  Masters'  Office  will  sifi^  and  seal  it. 
In  note  (/),  for  «  9Dowl.,"  read  "DowL" 

Page  333. — The  habeas  carpus  ad  test,  is  no  l<Higer  sealed  br 
the  s^er  of  the  writs.  The  clerk  at  the  Masters^  Office  will 
sign  and  seal  it. 

Paae  335. — As  to  an  action  for  not  obeying  a  subpoena^  aee 
NeeeAam  v.  Fraser^  1  Com.  B.  815. 

Page  338.— In  note  (/),  for  «*  9  DowV*  read  **8  DoiH.** 

Page  345. — It  is  stated  in  the  text  that  the  jury  procesB  in 
the  case  of  a  trial  at  the  asdzes  must  be  sent  to  the  shmff  in 
the  case  of  common  jurors  ten  days,  in  the  case  of  qproial  juron 
three  days  at  the  least,  before  the  commission-day.  But  this 
is  said  not  to  be  correct 

Paqe  347. — In  line  6  from  top,  strike  out  ^  or  in  the  Com- 
mon Pleas  by  a  Serjeant;"  also  strike  out  the  next  sentence, 
and  substitute  this:  *^ In  vacaSumj  in  the  (Jouunon  Pleas^  the 
practice  is  to  obtain  a  judges  order  for  U^  huS  this  is  noi  soin 
Queen* s  Bench  or  Exchequer.'* 

Page  351. — As  to  the  costs  of  a  special  jurv,  see  CfesDe  t. 
Gorton,  3  D.  &  L.  481;  Jones  y.  Tobin,  4  BingL  N.  S.  123. 

Page  409. — ^The  writ  of  trial  must  be  made  returnable  ia 
the  course  of  the  Term  in  which  the  trial  is  had.  BiUkut  r. 
BaiUon^  14  Law  J.,  N.  S.,  Exchequer  of  Pleas,  and  fiafl 
Court,  192. 


Page  411.— In  note  (0,  after  7  M.  &  W.  721,  add 
v.  Grcentoood,  1  D.  &  L.  354. 

Page  412. — The  plaintiff  has  no  power  to  order  a  referenet 
as  in  the  case  of  a  judge  at  Nisi  Prius.  Wilson  y.  7%orp9y  6  M. 
&  W.  721 ;  Harrison  y.  Greenwood,  3  D.  &  L.  356. 

As  to  the  return  of  the  writ. — ^Where  an  action  was  tried  im 
Hilary  Term,  under  a  writ  which  was  not  made  returnable 
until  the  first  day  of  Easter  Term,  the  Court  ordered  the  plain- 
tiff to  return  the  writ  previous  to  the  return-day  stated  in  it. 
Billing  v.  Railton,  14  Law  J.,  N.  S.,  192,  Q.  B. 

Page  413. — Page  13  from  top,  after  the  words  •*  eren  on 
the  same  day,"  add  ''if  it  be  the  return-day,  but  not  htionJ* 

Page  417. — In  line  7  from  bottom  of  text,  strike  out  the 
sentence  commencing  with  the  words,  **  The  sheriff's  notes,** 
&c.,  and  substitute  me  following  :  **  The  sheriff's  notes  mnk 
be  filed  unless  the  cause  be  tried  before  a  judge  of  an  inferior 
court.  It  is  not  now  necessary  to  take  copies  of  theplaintifi 
notes  for  the  purpose  of  shewing  cause."  Hawfyaray.  Stoeb^ 
2  D.  &  L.  936. 

To  note  (g),  add  *' Bodies  v.  Rtynolds,  15  Law  J.,  N  .S.,  15^ 
Q.  B." 
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Page  4d9.-»In  line  15  from  bottom  of  text,  strike  out  the 
irords  *^  one  of  the  MaOere^*  and  substitute  the  words  ^^tko 
clerk  of  Nisi  PHmJ* 

The  fee  of  1«.  is  abolished. 

Page  442. — In  line  12  from  bottom  of  text,  it  is  stated  to  be 
the  practice  to  obtain  leave  of  the  Court  or  a  judge  to  set  down 
the  special  case  for  ar^ment.  This,  at  all  events,  is  not  the 
pracUoe  of  the  Court  of  Common  Pleas. 

In  the  case  of  delay  of  the  opposite  party,  the  Court  maj 
order  the  case  to  be  set  down  for  argimient.  Doe  d.  PhUUpg 
V.  Roilingsy  1$  Law  J.,  N.  S.,  186,  C.  P. 

To  note  (c),  add  "Doc  d.  Phillips  v.  Rollings,  15  Law  J^ 
N.  S.,  186,  C.  P." 

Page  449.— As  to  damages  where  several  defendants,  see 
Eliot  y.  Allen,  1  Com.  B.  18. 

Pa^  453.— As  to  an  amendment  of  the  postea  after  a  judg- 
ment in  error,  see  Jackson  y.  Galloway,  1  Com.  B.  280. 

Page  458. — In  line  4  from  top,  after  the  words  "  time  of," 
add  "entering  it  in  the  Masters  book,'*  and  strike  out  the 
words  "  signing  it  without  carrying  in  the  roll." 

A  motion  for  arresting  the  judgment  must  be  made  in  four 
days  after  the  trial,  if  had  in  Term ;  and  this  although  the  dis- 
tringas is  not  returnable  till  afterwards,  i/ont  v.  Robinson, 
14  Law  J.,  N.  S.,  310,  Exch. 

Page  450. — That  a  judgment  may  be  signed  immediately 
after  the  certificate,  without  waiting  the  four  days  formerly 
allowed  by  the  rule  for  judgment,  see  the  cases  of  NiehoUs  v. 
Chambers,  4  Tyr.  836;  2  DowL  693;  1 C, M.,  &  R.  385,  S.  O.z 
Gill  y.  Rushworthy  2  D.  &  L.  416,  cases  decided  as  to  signing 
'udgment  on  a  writ  of  trial.  But  see  Snooks  v.  Smith,  8  Scot^ 
".  K.,  273,  from  which  it  would  seem,  that,  where  the  trial 
and  certificate  are  in  Term,  the  judgment  cannot  be  si^ed  until 
after  the  expiration  of  the  four  days.  The  4th  section  of  the 
1  W,  4,  c.  7.  dees  not,  however,  appear  to  have  been  noticed. 
It  may  also  oe  added,  that  it  is  not  the  practice  to  grant  a  cer- 
tificate for  speedy  execution  on  a  trial  had  in  Term  time. 

Page  463. — It  seems  that  where  the  plaintiff  declares  on  a 
judgment,  the  Court  will  stay  the  proceedings  until  the  judg- 
ment-roll is  carried  in.    Hopkins  v.  Francis,  2  D.  &  L.  664. 

Page  496, — In  line  20  from  the  bottom  of  text,  strike  out 
the  sentence  commencing  with  the  words  "  If  you  ezceft,^*  &c., 
and  substitute  this:  ^^  If  you  except  to  them  you  mustgtve  notice 
to  th^  defendants  attorney  in  error  of  the  exception,  which  excep- 
tion is  marked  in  the  bail-hook,'* 

In  line  15  from  the  bottom  of  text,  instead  of  the  word 
*'  (rfter  service  of  the  rule  for  better  bail,'*  read  "  after  notice  of 
the  exception," 

Page  496. — In  line  6  from  bottom  of  text,  read  on  this 
sentence  thus,  "  take  it  to  the  Treasury  Office,  and  examine  it 
with  the  roll ;  you  may  leave  the  manuscript  there>  and  it  will 
be  returned  from  thence  to  the  Masters." 
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Pa^e  509. — By  5  &6  Vict.  c.  OTy  doable  costa  are  abolished, 
but  increased  costs  are  given  instead.  See  the  Chapter  on 
Costs,  Vol.  2. 

Pagt  529. — A  ca.  9a,  may  be  executed  after  the  death  of  the 
plaintiff,  if  issued  in  his  lifetime.  Ellis  t.  Griffith^  10  Jar. 
1014. 

Page  532. — One  writ  may  issae  in  continuation  of  another, 
and  be  tested  accordingly  at  any  time.  Harmer  r.  Jokmony 
3  D.  &  L.  88. 

Page  540. — The  teste  of  an  alias  need  not  be  on  the  retom- 
day  of  the  preceding  writ.    lb. 

Page  554. — ^As  to  the  rule  or  order  to  return  the  writ  issued 
into  tne  counties  Palatine  of  Lancaster  or  Durham,  the  prac- 
tice is  to  obtain  two  rules;  one  on  the  Chancellor  to  return  the 
writ,  and  the  other  on  the  sherifif  to  return  the  mandate. 

Paae  560. — In  line  24  from  top,  instead  of  the  words 
^<  Take  ittothe  Crown  Office^  and  one  of  the  clerks  will  make  omt 
the  attachment"  substitute  the  foUowii^  words  :  "  Prepare  the 
attachment^  and  take  ittothe  Crown  Office." 

Page  562. — As  to  levying  for  the  expenses  of  the  keep  of 
cattle,  see  Oaskell  v.  Sefion^  3  D.  &  L.  267;  15  Law  J^  N.  S., 
107,  Exch.,  S.  C. 

Page  563. — In  line  19  from  top,  instead  of  the  word  ^pro- 
ceedings" read  **  poundage." 

Page  564. — ^The  sheriff*  claiming  too  much  poaseasion-mo- 
ney  in  his  return,  is  no  ground  for  quashing  it.  Btynolds  t. 
Barford,  7  M.  &  Gr.  449. 

Page  565. — ^As  to  levying  under  a  ca.  sa.  the  expenses  of  t 
previou87?./a.  see  Carpy.SacheU,  12  Law  J.,N.  S.,  1^  Q.E 

Page  570.— In  lines  4  and  6  from  bottom,  instead  of  the 
words  **  sealer  of  the  writs"  read  *^  one  of  the  Masters." 

Page  575. — As  to  the  form  of  the  sheriff's  retam,  and  hii 
duty  where  rent  due,  see  Reynolds  r.  Bofford^  7  M.  &  Gr. 
449;  Cocker  v.  Musgrove,  15  Law  J.,  N.  S.,  954,  Q.  B. 

Page  590. — As  to  seizing  goods  let  or  pawned,  see  Begen 
V.  Kennedy,  15  Law  J.,  N.S«  381,  Q,  B. 

To  note  (u)  add  "  See  Ikimer  v.  Ford.  15  Law  J^  N.  &, 
215,  Q.  B." 

To  note  (y)  add  "And  see  Bradley  v.  Copl^,  1  ConuE 
685,  698,  and  Cooper  Y.  WiUemott,  Id.  672." 

Page  592. — Line  8  from  top,  strike  out  the  sentence  b^in- 
ning  with  the  words  "  And  so"  &c. 

Page  597.— As  to  the  teste  of  an  alias^  &c,  it  need  not  be 
on  the  return  of  the  previous  writ  Harmer  t.  JokMsem.  3 
D.  &  L.  38. 

Page  611.— In  line  26  fit)m  the  top,  for  the  word  ^^precei- 
tng,"  read  *' pending." 
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Ab  to  the  defendant's  protection  by  a  commissioner  in  book- 
raptcyy  see  14  Law  J.,  N.  S.,  288,  Exch. 

To  note  (r)  add  *'  Mason  v.  NichoUt,  U  M.  &  W.  118;  Jateph 
V.  Buxton^  1  M.  &  Gr.,  N.  S.,  221." 

Page  621.— To  note  (o)  add  ^  See  Dranilin  v.  Hodghimon^ 
3  D.  &  L.  365." 

Po^  638.— In  (<^y  dele  £x  parte  CuUinfffbrd,  8  B.  &  Cres. 
220. 

Paae  661.— Note  (y)  add  ^'  iVm/  v.  iShotc^^,  15  Law  J., 
N.  S.,  48,  C.  P." 

Page  667. — ^To  note  (r)  add  "  And  see  Per  Coleridge^  J.,  in 
Eennte  v.  ^rtic«,  14  Law  J.,  N.  S.,  207,  Q.  B." 

Page  680. — One  of  the  Masters  will  seal  as  well  as  sign  the 
writ.    There  is  now  no  Seal  Office. 

Page  6d5. — A  mistake  in  the  name  in  the  copy  of  the  writ, 
if  it  M  idem  sonans,  will  be  immaterial.  Macdonald  v.  Mort^ 
locty  14  Law  J.,  N.  S.,  244,  Q.  B. 

Page  695. — At  end  of  line  4  of  text  from  bottom,  add  "  or 
allow  a  fresh  copy  to  be  served."  Eennie  v.  BrucCy  14  Law  J., 
N.  S.,  207,  Q.  B. 

Page  699. — As  to  a  defect  in  the  copy  of  the  writ  served,  see 
Q^l^  V.  Madeiros,  8  Scott,  N.  R.,  172. 

Page  775. — In  line  15  from  bottom  of  text,  strike  out  the 
sentences  beginning  at  the  words  **  Pay  the  money  "  &c.  and 
endine  with  the  words  ^  draw  np  the  rule,"  and  substitute 
the  folio  wine :  **P{i^  the  money  into  the  Naster^s  Office  and  get 
a  receipt;  Uuke  this  prcscipe  and  receipt  to  the  Rule  Office^  and  on 
production  of  them  a  rule  will  there  he  drawn  upJ*^ 

Pages  816, 819. — As  to  the  residence  of  the  party  whose  non- 
joinder is  pleaded  in  abatement,  and  the  affidavit  as  to  it,  see 
Newton  v.  Stewart^  15  Law  J.,  N.  S.,  384,  Q.  B. ;  Hetury  v. 
Gddingy  15  Law  J.,  N.  S.,  298,  Exch. 

Petge  840. — A  priecipe  or  a  rule  for  judgment  is  not  it  seems 
necessary  in  Queen's  Bencli. 

Pfige  845. — The  notes  {d)  and  (e)  should  be  transposed. 

Page  913. — It  seems  not  necessary  to  have  an  affidavit  on  a 
summons  to  compute  in  vacation. 

Page  938. — In  line  17  from  top,  strike  out  as  to  the  essoign- 
day,  and  read,  '^  two  days  hefore  the  following  termJ* 

Page  990. — In  Queen's  Bench,  it  seems  that  there  is  no  rule 
granted  for  defendant  to  appear  in  replevin  when  removed  by 
the  plaintiff. 

Page  992. — It  seems  that  there  is  no  rule  for  time  to  declare 
in  replevin,  but  the  plaintiff  takes  out  a  summons  and  obtains 
an  order  for  time  to  declare. 
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ABANDONING  pleadings,  274,  280;  irregular  proceeding,  1278;  role  or 

order,  1419,  1441 ;  abandonment  of  possession  of  premises,  what  is,  964. 
Abatement,  pleas  in. 

Ntm-jfoinderj  815  ;  statute  as  to,  815  ;  other  points  as  to,  815 ;  in  actions 
against  carriers,  815 ;  against  banking  co-partnership,  817. 

Iftsiiomer,  817 ;  statute  as  to,  817 ;  plea  of,  not  allowed  for,  in  personal 
actions,  817 ;  declaration  to  be  amended  for,  817 ;  initial  letters  or 
contractions  of  names,  817. 

Privilege  of  aiiomiett  817. 

like  plea  in  general,  when,  and  how  pleaded,  Sfc,  817 ;  practical  direc- 
tions as  to,  817 ;  must  be  after  appearance,  818 ;  and  after  declara- 
tion, 818 ;  when  to  be  pleaded  in  person,  818. 

AJUdavil  of  truth,  ^c,  818. 

consequences,  if  no  affidavit,  &c.,  819. 

Amendment  pf,  820. 

Meplication,  demurrer,  820. 

Cattetur  breve,  820. 

letue,  trial,  6fc„  820 ;  as  to  which  party  to  begin  at  trial,  365. 

Judgment  on,  820. 

Coeis  on,  821. 

Subsequent  proceedings,  821 ;  time  for  pleading  after,  821 ;  entry  of  pro- 
ceedings in  second  issue,  822 ;  declaration  in  second  action,  822. 
Abatement  of  writ  of  error,  484. 
Abatement  of  suit  by  death,  1406,  see  **  Death,  Sfc,  qf  Parties;**  by  bank- 

ruptcy,  110,  see  «*  Bankrupt,*' 
Abbrerictions  in  attorney's  bill,  what  allowed,  86. 
Abtence  of  witness,  &c.,  new  trial  for,  1324 ;  of  counsel,  8cc.,  1328. 
Aooedas  ad  curiam,  proceedings  on,  &c.,  989. 
Accepting  of  bafl,  744 ;  of  issue,  281, 1272. 
Aceount  stated,  evidence  under  genml  issue  in  action  for,  233. 
Action,  in  what  actiona  defendant  may  be  held  to  bail,  647 ;  statemeiit  of  cause 

of  action  in  writ,  &c.,  147, 178,  654  ;  in  dedaratlon,  192. 
Actions  against  particular  persons,  1034.    See  "  Peers,*'  *'  Members  of  P«r- 

liament,**  S^c. 
Actionem  non,  rule  of  court,  &c.,  as  to,  224. 
Adding  bail,  751. 

Adding  pleas,  272 ;  adding  counts,  205. 
Addition  of  parties,  in  writ  of  summons,  146 ;  in  affidavits,  1452, 653 ;  in  writ 

of  capias,  675 ;  indorsement  of  on  ca,  sa,,  612 ;  in  bafl-pieee,  742. 
A4J<Nimment  sittings,  notice  of  trial  for,  &c.,  291 ;  acj^oumment  of  execution 

of  writ  of  inquiry  by  sheriff,  896. 
Administrators,  when  privileged  from  being  hdd  to  bail,  641. 
Administrators,  actions  by  and  against,  &c,  1072.    See  **  Bxeeutor.** 
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Admission  of  an  sttornej,  37. 

Admission  of  docoments  before  trial*  obtaining,  298, 301. 

Admission  of  improper  e?idence,  398. 

Admission  of  guardian,  &c.,  to  prosecute,  &c.,  for  infants,  1092. 

Admission  to  sne  in  formd  pauperis,  1121. 

Adrerse  claims,  relief  of  persons  in  general  against,  1211 — 1219 ;  relief  of 

sheriffs  and  other  officers  against,  1219—1230.    See  **  Interpleader." 
Adrowson,  extending  of,  600. 
Affidavit,  in  general. 

Coniente  of,  1445 ;  in  general,  1445 ;  formal  parts,  1446 ;  derical  tint 

in,  1446 ;  erasikres,  1446 ;  nnnecessarj  matter,  1446. 
Stamp  on,  unnecessary,  1446. 
Title  cftke  court,  1446. 

Title  qf  the  eaute,  1447;  all  parties'  names  should  be  stated,  1447; 
should  appear  who  plaintiff  and  who  defendant,  1447 ;  consequenoe 
of  defect,  1447 ;  decisions  on  description  of  parties,  &C.9  1447;  dis- 
charging rule  for  defectiTe  title,  1450. 
Depanent'e  abode,  1450. 

Deponent's  degree,  1451 ;  addition,  &c.  of  other  parties,  1452. 
D^onent's  signature,  1452« 

Jurat,  1452 ;  time  and  place  of  swearing,  1453 ;  when  sworn  before  a 
commissioner,  1453 ;  by  an  illiterate  person  or  marksman,  1453 ; 
where  deponent  a  foreigner,  1454 ;  jurat  should  be  signed  by  judge 
or  commissioner  before  whom  sworn,  1454 ;  erasure  or  interlinftsfinn 
in  jurat,  1454 ;  effect  of  defectiTe  jurat,  1455. 
amendment  of  jurat,  1455. 
Brfore  whom  to  be  sworn,  1455. 

before  a  judge,  commissioner,  &c.,  1455. 

before  attorney  in  the  cause,  or  his  derk,  1455. 

before  a  commissioner  for  taking  affidavits  in  Scotland  and  Irdand, 

1456. 
before  British  consul,  1457. 

verification  of  signature,  &c.,  where  sworn  abroad,  1457. 
When  to  be  sworn,  1457. 

When  to  be  filed,  1458 ;  where  application  made  to  judge  at  chamben, 
1458;  where  time  Umited  by  nile,  1458. 
affidavits  sworn  in  the  country  may  be  used  without  taking  co^et. 

1458. 
copy  of  exhibit,  1459. 
taking  off  file,  1459. 
How  long  in  force,  1459. 

Dffeds,  whem  aided,  amended,  ^c,  1459, 1455 ;  in  affidavits  to  hold 
to  bail,  702 ;  giving  time  to  cure  defect  in  jurat,  1455  ;  discharging 
rule  without  costs  for  technical  objection,  1460 ;  making  finnh  appli- 
cation after,  1426. 
Affidavit  of  execution  of  artides  of  clerkship,  25,  41 ;  of  firesh  artid/es  on 
death,  &c. ;  of  first  master,  29 ;  of  service  under,  41 ;  of  stamp  duty 
bdng  paid,  41 ;  of  inrolment,  45 ;  on  obtaining  certificate,  54. 
Affidavit  to  obtain  rule  nttt,  1411,  1418,  1430. 
Affidavit  to  shew  cause  against  rule  nisi,  1421. 
Affidavit  to  obtain  a  judge's  order,  1438. 
Affidavit  to  obtain  distringas,  175. 
Affidavit  to  enter  appearance  for  defendant,  167. 
Affidavit  to  hold  to  bail. 
Form  qf,  652. 

How  intitled,  652,  1446,  1447. 
Deponent's  abode  and  addition,  653, 1450. 
Names  and  addition  qf  the  parties,  653, 1451. 
Statement  that  defendant  is  about  to  guit  England,  653. 
Statement  that  an  action  is  pending,  654. 


ImUx,  155D 

AffidaTit  to  hold  to  bail,  {eontinutd^, 

Siaitment  of  cause  qf  action^  654 ;  affidavit  mast  be  lach  that  peijtuy 
can  be  assigned  on  it,  654 ;  mast  be  direct  and  positire,  655 ;  except 
where  it  is  impossible  to  swear  positively,  655 ;  by  executors  or  as* 
signees,  655  ;  by  partner,  656  ;  stating  right  to  soe  by  law  of  foreign 
coontry,  656 ;  affidavit  most  disclose  a  sufficient  cause  of  action* 
656 ;  on  a  deed,  658  ;  on  a  bond,  658 ;  on  an  award,  658 ;  on  aa 
Irish  judgment,  658 ;  on  bills  and  notes,  659 ;  for  causes  of  aetioa 
recoverable  on  the  coounon  counts,  660 ;  statement  of  defendant's 
request,  661 ;  in  trover,  662 ;  on  a  penal  statute,  662 ;  may  be  good 
in  part  and  bad  in  part,  662 ;  must  be  single,  663 ;  must  correspond 
with  writ,  663 ;  must  correspond  with  declaration,  663. 

Juratt  663, 1455  ;  effect  of  erasure  in,  664, 1455. 

Mode  and  Time  of  swearing,  664. 

By  whom  to  be  sworn,  664. 

Biifore  whom  to  be  sworn,  644,  1455,  1457. 

IVhen  to  be  sworn,  and  deration  of*  665, 1459. 
Affidavit  for  attachment  against  sheriff  for  not  returning  writ,  559  ;  the  like 

for  not  bringing  in  body,  720. 
Affidavit  of  merics,  731,  884. 
Affidavit  of  justification,  accompanying  notice  of  special  bail  in  town,  744 ;  the 

like  in  country,  769. 
Affidavit  to  oppose  bail,  757. 
Affidavit  of  extra  costs,  1386. 

Affidavit  to  enter  judgment  on  old  warrant  of  attorney,  870. 
Affidavit  to  set  aside  regular  judgment  by  default,  884. 
Affidavit  of  service  of  declaration  in  ejectment,  930. 
Affidavit  to  verify  plea  in  abatement,  &c.,  818. 
Affidavit  to  verity  plea  puiit  darrein  continuance,  824. 
Affidavit  to  change  venue,  1172. 

Affidavit  to  obtain  judgment  as  in  case  of  nonsuit,  &c.,  1305. 
Affidavit  to  obtain  a  new  trial,  1340. 
Affidavit  to  set  aside,  &c.  award,  1504. 
Affidavit  to  obtain  attachment,  &c.  to  enforce  award,  1508. 
Agent  to  attorney,  123 ;  notices,  &c.  to,  80,  123 ;  payment  of  debt,  &c. 

to,  124 ;  lien  of,  125 ;  when  attorney  liable  to,  for  bill,  125 ;  attorney 

acting  as  agent  for  unqualified  person,  123 ;  indorsement  on  process,  as 

to,  123 ;  taxation  of  biU  of,  125 ;  need  not  deliver  signed  bill,  86. 
Agreement,  inspection  of,  1242 ;  order  to  produce,  to  get  stamped,  &c.,  1246; 

not  to  bring  error,  483;  not  to  issue  execution,  531 ;  terms  of,  should 

be  expressed  on  cognovit,  845 ;  on  warrant  of  attorney,  862 ;  when  «ei. 

fa,  to  revive  judgment  not  necessary  after,  1012. 
Alias  and  pluries  writs  of  summons,  158 ;  entry  of,  on  roll  to  avoid  statute,  1 130 ; 

alias  capias,  680 ;  alias fi,  fa,,  596 ;  alias  ca,  sa,,  &c.,  619 ;  aliassci.fm.f 

1027;  a/ia«  attachment,  1524. 
Alien,  privileged  from  being  holden  to  bail,  636  ;  not  allowed  to  be  pleaded 

vrith  another  pin,  251 ;  when  may  be  a  juror,  420 ;  time  to  render  prin- 
cipal when  an  alien,  784  ;  staying  proceedings  in  actions  by  alien  enemy, 

1209. 
Alleging  diminution,  rule  for,  abolished,  500. 
Allocatur,  taxation  of  costs  in  general,  1384 ;  taxation  of,  between  attorney  and 

client,  98;  proceeding  to  obtain  where  costs  ordered  by  a  judge,  1439;  at* 

tachment,  &c.,  for  not  paying  costs  on  allocatur,  1518;  oUier  remediea 

for,  1429. 
Allocatur  exigent,  1138. 
Allowance  of  bail,  766. 
Allowance  of  writ  of  error,  476. 
Altering  writ  of  summons,  162 ;  of  Nisi  Prius  record,  338 ;  submission  to  ar* 

bitration,  1466;  of  award,  1479;  of  warrant  of  attorney  after  execution, 

861. 

K  k3 
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Ambassadors  and  servants  cannot  be  held  to  bail,  &e.,  635  ;  aecuritj  for  GOtt» 

in  action  by,  1231. 
Amendment  generally,  and  statute  of  Jeo£uls. 

What  proceedings  amendable  at  common  law,  1354« 

What  amendable  by  statute,  1355 

When  amendments  allowed,  1355. 

How  proceedings  amended,  1356. 

Terms  of  amendment,  1356. 

What  mistakes  aided  at  common  law,  1357. 

What  aided  by  the  Statute  of  Jeofails,  1357. 
Amendment  ia  particular  cases. 

of  writ  of  summons  or,  163. 

of  dittrinffos,  182. 

of  declaration,  203. 

of  pleas,  272. 

of  replication,  &c.|  280. 

of  issue,  287. 

of  writ  of  trial,  &c.,  414. 

of  Nisi  Prius  record,  340. 

of  jury  process,  353. 

of  variance  at  Nisi  Prius,  385. 

of  verdict,  451. 

of  special  verdict,  or  special  case,  454. 

of  verdict  subject  to  special  case,  443. 

of  judgment  after  verdict,  473. 

of  writ  of  capias,  682. 

of  plea  in  abatement,  820. 

of  demurrer  before  argument,  829  ;  after,  833. 

of  proceedings  upon  nul  tiel  record,  840. 

of  writ  of  inquiry,  900. 

oftcire  facias,  1033. 

of  writ  of  summons  to  prevent  Statute  of  Limitations,  1131. 

of  particulars  of  demand,  1257. 

in  suggestion  of  death  of  parties,  before  final  judgment,  1397. 

of  rules  and  motions,  1415,  1423, 1427. 

of  jurat  in  affidavit,  1456. 

of  order  of  reference  to  arbitration,  1461. 
Amends,  tender  of,  plea  of,  by  justice,  &c.,  1115. 
Amercement,  statement  of,  in  judgment,  463. 
Ancient  demesne,  plea  of,  941 ;  may  be  extended  under  elegit,  602 ;  county 

court,  &c.,  cannot  proceed  in  question  of,,988. 
Annexing  particulars  to  record,  1258. 
Annuity,  action  for,  staying  proceedings  in,  on  payment  of  arrears,  &c.,  1196; 

damages  in,  444 ;  setting  aside  warrant  of  attorney  for,  860 ;  setting  aside 

execution  in,  for  excess,  876 ;  clause  as  to  acire/acioi  in  warrant  of  attor- 
ney to  secure,  876 ;  bond  for,  within  the  8  &  9  W.  3,  876 ;  tct.  fa.  on 

judgment  for  subsequent  arrears  of,  when  necessarr,  876. 
Annuity  deed,  non-inrolment  of,  to  be  specially  pleaded,  245. 
Apothecary,  exempt  from  being  juror,  420. 
Apothecary's  bill,  plea  to  action  on,  245. 
Appearance  to  writ  of  summons. 

What,  and  necessity  for,  165,  849,  877. 

When  to  be  entered  by  defendant,  166. 

Attorney's  undertaking  to  enter  it,  166. 

When  plaintiff  may  enter  it,  166. 

How  entered  by  defendant,  167. 

How  entered  by  plaintiff,  167. 

Affidavit  of  service  for,  167,  168. 

Irregularity  in,  how  and  when  iakok  advantage  of,  169, 1271.- 

Amendmentof,  170. 


J 
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Jlfpetfaiioe»  in  general. 

of  psrtiefl  by  •ttonieyf  66. 

condition  for,  in  bail-bond,  706. 

to  »cire  faeiat,  1030. 

in  replerin,  990. 

«B  egigifmciat,  1138. 

In  ejectment,  937. 

nraet  be  entered  by  defendtnt,  or  be  eaanot  nonproe,  1279. 

sraet  be  entered  before  judgment  by  defimlt,  880. 

before  judgment  on  eogmmt,  849. 

before  jnd^nent  on  judge's  order,  877, 169. 

MMinrimmt  of,  1154. 

wurer  of  defects  in,  1271. 

cnmot  be  entered  nimepro  tumc,  846. 

bow  entered,  in  action  against  attorney,  1048. 
Appointment  of  attorney,  65. 
i^»pointment  of  ompire,  1476. 
Appraisement,  &c.  of  goods  under  distress,  561. 
Arfaicration. 

1.  TheRrfertnee. 

Wkere  a  eoitse  m  courtt  1461 ;  attorney  bas  power  to  refer,  1461 ; 
rule  or  order  for,  bow  obtained,  1462 ;  amendment  of  order  of, 
1462 ;  substitution  of  arbitrator  wben  first  unable  to  proceed, 
1460 ;  award  cannot  exceed  damages  in  declaration,  1463. 

Wk^re  no  eunn  in  court i  1463;  by  deed  or  agreement,  1463;  by 
warrant  of  attorney,  1463 ;  by  person,  1463 ;  witbout  authority 
&c.,  1464 ;  several  stamps,  wbc»i  reqidred,  1464. 
what  submission  may  be  made  a  rule  of  court,  1464. 
form  of  submission,  and  what  it  includes,  1465. 
clause  of  consent  to  make  submission  rule  of  court,  1466. 

Alteration  qf  tnbmiuion,  Sfc,  1466 ;  amendment  of,  by  rule  of 
court,  1462. 

Revoeetion  qf  ntbmistion,  ^c,  1466 ;  by  leaTe  of  judge,  1466 ;  re- 
vocation by  death  or  bankruptcy,  1468. 

BJfeet  of  agreement  to  refer  on  right  to  tutt  1469. , 

2.  Proeeedinge  vpon  the  r^erence. 

in  general,  1470;  swearing  witnesses,  1470;  obtaining  appoint* 
menl  from  arbitrator,  1471 ;  statement  of  case,  &c.  to,  1471. 
compelling  attendance  of  witnesses,  1471. 
the  bearing  and  examination  of  witnesses,  parties,  &c.,  1472. 
privilege  Arom  arrest,  687. 

Enlargement  of  time  for  making  attard,  1473 ;  by  arbitrator,  1473 ; 
by  umpire,  1478  ;  by  consent  of  parties,  1473 ;  by  court  or  a 
judge,  1474  ;  mode  of  enlargement,  1475 ;  proce^Ungs  where 
enlvgement  omitted,  1475 ;  no  enlargement  necessary  in  case 
of  certificate,  1476. 

Umpire,  1476 ;  what,  and  when  appointed,  &c.,  1476 ;  must  not  be 
appointed  by  lot,  1477  ;  how  far  arbitraton  may  act  after  ap- 
pointing, 1477 ;  examination  of  witnesses  by,  1477 ;  umpirage 
must  be  made  in  limited  time,  1477. 
enlargement  of  time  by  umpire,  1478. 

T%a  award,  1478  ;  form  of,  1478  ;  publication  of,  1479 ;  alteration 
of,  1479 ;  stamp,  1479 ;  certificate  instead  of  award,  1480. 

Costa,  1480  ;  where  no  cause  in  court,  1480 ;  where  a  cause  in  court, 
1480;  of  reference,  1480  ;   of  action,  1481 ;  costs  dlowed  by 
particular  statutes,  1481, 1482 ;  certifying  where  less  than  20/. 
awarded,  1395,  1483 ;  costs  on  abortire  reference,  1482. 
taxation  of,  1482. 
apportionment  of,  1483. 
«xtieot  of  arbitrator's  power  orer,  1484. 
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Arbitration,  {continued.) 

costs  caused  by  revocation,  defaoltof  parties,  ftc,  1484. 
arbitrator  may  sue  for  fees,  &e.,  1484. 
Arbitrator* 9  authority,  how  determined,  1485. 
3.  Setting  aside  the  award. 

In  what  catee  m  general,  1485;  where  award  void  or  doubtfol, 

1486 ;  defence  to  action  on  defective  award,  1508. 
For  not  furtumg  tubmieeum,  1486 ;  when  not  made  in  time,  1486 ; 
delating  autiiority,  1487;  reserving  power  over  ftitore  differ- 
ences, 1487;  power  to  order  verdict  to  be  entered,  1487;  to 
state  facts  for  opinion  of  court,  1487;  to  enter  a  etei  pr^ctetw, 
1487;  to  arrest  judgment,  1487;  determining  what  axbitetor  ahaU 
think  fit  to  be  done,  1487;  deciding  on  matters  not  sabmitted, 
1487;  awarding  how  costs  to  be  paid  whoi  they  are  to  abide  tiie 
event,  1488;  ordering  infant  to  pay  costs,  1488;  finding  where 
several  issues,  1488;  finding  in  words  of  issue,  1488;  making 
award  in  favour  of  a  stranger,  1438 ;  directing  payment  to  wife 
of  party,  1488;  awarding  payment  of  debt  not  accrued,  1488; 
authorising  one  partner  to  sue  in  name  of  other,  1489 ;  bond  of 
indemnity,  1489;  power  of  distress,  1489;  directing  payment 
of  moiety  to  each,  1489;  directions  aa  to  lease,  1489;  action 
of  account,  1489 ;  award  not  to  exceed  damages  in  dedaration, 
1489 ;  improper  costs,  1489, 1486. 
wben  bad  part  separable  firom  good,  1489. 
That  award  ie  uncertain  or  ambiguotu,  1489 ;  instances  of  awarb 
bad  for  this,  1490;  award  in  alternative,  1490;  should  be  spe- 
cific as  to  manner  of  doing  act,  1490,  1491 ;  where  arbitrator 
omitted  to  award  damages  to  plaintiff,  1491;  award  good  if  it 
can  be  rendered  certain,  1491. 
That  it  does  not  finally  settle  all  the  matters  rrferred,  1492  ;  mere 
suggestion  bad,  1492;  should  decide  on  all  matters  in  difference. 
1492  ;  should  appear  from  award  that  all  matters  were  deter- 
mined, 1493 ;  findTng  on  each  issue  where  costs  to  abide  event, 
1494 ;  where  something  remains  to  be  done  or  determined,  1495; 
award  ineffective,  1495 ;  awarding  payment  at  a  future  day,  or 
note  or  bond  to  be  given,  1495 ;  award  that  action  be  discon- 
tinued, &c.,  1496 ;  where  arbitrator  has  power  to  enter  a  non- 
suit, 1496. 
That  award  is  inconsistent,  1496. 
That  it  is  Ulegal,  1497. 
That  proceedings  were  irregular  or  fraudulent,  1497 ;  impeaduQg 

testimony  of  witness,  1498. 
That  arbitrator  has  misconducted  himseff,  1498 ;  by  refusing  to 
examine  witnesses,  1498 ;  by  admitting  improper  evidence,  &c., 
1498;  by  exduding  witnesses,  1499 ;  suspicion  of  favour,  1499; 
one  arbitrator  taking  opinion  of  counsel  upon  incorrect  state  oC 
facts,  1499 ;  as  to  arbitrator  misleading  one  party,  1499 ;  objec- 
tion waived,  1499. 
T%it  it  appears  on  face  of  award  that  arbitrator  Mas  mistakem  the 

law,  1499. 
That  award  is  bad  in  part  not  separable  from  residue,  1500. 
Who  may  apply  to  set  aside  award,  and  how  o^edions  mag  be 

waived,  1501. 
How  and  within  what  time,  1502 ;  where  submission  contains  con- 
sent to  make  it  rule  of  court,  1502 ;  where  submission  is  by 
rule  or  order,  1503 ;  motion  to  set  aside  judgment  on  award  not 
limited,  &c.,  1504 ;  practical  proceedings  to  set  aside,  1504 ;  en- 
largements need  not  be  made  rule  of  court,  1504 ;  affidatit  for, 
1504 ;  motion  should  be  made  upon  original  order,  1504 ;  ob- 
jections should  be  stated  in  mle,  1505 ;  should  be  drawn  up  am 
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reading  •ward  or  copy,  dec.,  1M)5 ;  came  cannot  be  shewn  on 
last  day  of  term,  &c.,  1505 ;  arbitrator's  notes,  1505  ;  second 
application,  1506. 
CoMti  of  application^  1506. 
Rrferring  back  mattert  to  arbitrator ,  1506. 
4.  Enforcing  performance  ^f  award. 
Where  no  eaute  in  courts  1507. 

by  action,  where  submission  cannot  be  made  a  mle  of  court,  1 507. 

defence  to,  1508. 

by  action,  attachment,  or  execution,  where  submission  made  a 

rule  of  court,  1508. 
mode  of  proceeding  by  attachment,  1508. 
making  submission  a  rule  of  court,  1508. 
demand  of  performance,  how,  when,  and  by  whom  made,  1509. 
conditions  precedent  should  be  performed,  1510. 
affidavit  on  motion  for  attachment,  1510,  1511. 
motion  and  rule  for,  &c.,  1511. 
affidavits  on  shewing  cause,  1512. 
what  defects  may  be  shewn  for  cause,  1512. 
pending  rule  for  setting  aside  an  action  on  award,  &c.,  1513. 
award  should  contain  order  to  do  act,  &c.,  1513. 
award  performed  as  far  as  in  party's  power,  1514. 
attachment  for  filing  bill  to  set  aside  award,  1514. 
enforcing  award  under  1  &  2  Vict.  c.  110,  s.  18 ;  1514. 
Where  there  ie  a  cause  in  court,  1514. 
judgment  on,  how  signed,  &c.,  1514. 
execution  on,  1515. 
Argument  of  demurrers,  &c.,  135,  833 ;  of  special  verdict,  440 ;  of  special 

case,  442;  on  error,  504,  514,  518. 
Armourers,  &c.,  privileges  of,  from  being  held  to  bail,  642. 
Array,  challenges  to,  423. 

Arrest  on  writ  of  ci^ias.    As  to  bail,  tee  **Bail.^'    As  to  discharge  from,  Mr 
**  Diecharge  from  CSutody,"  &c. 

statute  permitting  arrest,  and  regulating  proceedings  thereon,  684. 
Delivery  qfwrit  to  therif,  684 ;  in  county  Palatine,  545,  684. 
Jhtty  ofsheritrto  execute  writ,  685. 
Warrant,  and  bailiff"  appointed  by,  685. 
Temporary  Privilege  from  arrest,  685. 

liability  of  sheriff  for  arresting  privileged  person,  685. 
who  privileged  from  arrest,  686,  632 — 646. 
writ  of  protection,  686. 

parties,  witnesses,  &c.,  connected  with  a  cause,  686,  888,  702. 
parties,  &c.  before  an  arbitrator,  687. 

where  defiendant  wrongfully  arrested  or  detained  in  custody,  689. 
on  wrongful  arrest  by  third  party,  690. 
clergymen,  691. 
bankrupts,  691,  692,  693. 

party  temporarily  protected  from  process  under  5  &  6  Vict.  c.  116. 
and7&8yict.  C.96;  694. 
By  whom,  when,  where,  and  how  made,  694. 
by  whom,  545. 

sheriff  to  execute  writ  within  reasonable  time,  685. 
when  writ  may  be  executed,  547. 
where,  549. 
how,  613. 
Copy  qfwrit  to  be  delivered  to  drfendant,  695. 
consequence  of  non-delivery,  695. 
consequence  of  mistake  in  copy,  695. 
time  of  application  to  set  aside  proceedings  for  non-deKvery,  695. 
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Arrest,  {continutd), 

Jndmemtnt  M  writ  <^  dap  0/ arre$i,m.      

Detainer,  696 ;  deUming  defendant  ilkgaUy  arrested,  688,  689* 
What  done  after  arreet,  696. 
Improper  arrett  or  detainer,  697,  685—695. 
Proeeedingt  on  bail-bond,  6pc.    See  *' BaU^baud.  ,      ,, 

Arrest  under  final  process,  608.     See  **  Capiae  ad  Sait^aetiMdwm. 
Arrest  of  judgment, 
generally,  1353. 
in  what  cases,  1353. 
Ike  motion,  rule,  &c,  1353. 
costs  on,  1354. 
writ  of  error  after,  1354. 
on  trial  before  sheriff,  419. 
Articled  derks.    See  aleo  *  *  Attomiet.*' 
I.  The  Binding  and  Service  of. 

Who  to  be  bound,  and  in  what  eaeee,  23. 

must  have  been  examined,  23 ;  proviso  as  to  covts 
and  Durham,  23  ;  certain  clerks  excepted,  24. 
Who  may  take,  and  how  many,  &c,  24 ;  attorney  may  have  ooiy  t«o^ 
24 ;  must  not  take,  &c.,  one  after  discontinuing  busineas,  24; 
nor  whilst  clerk  or  writer  to  another,  24 ;   how,  in  casa  of  a 
partnership,  24 ;  impropo'  articles  to  be  cancdled,  24. 
27ke  Articlet,  24  ;  must  be  stamped,  24 ;  how  inroUed  where  origi- 
nals  lost,  25  ;  affidavit  of  execution  of,  &c,  when  to  be  oMds, 
25 ;  and  filed  and  inroUed,  25 ;  memorandum  to  be  made,  25; 
the  fee  on,  25 ;  if  not  filed  in  six  months,  how  serrice  to  be 
reckoned,  25 ;  book  to  be  kept  for  entering  names,  ace.  of  gU 
tomey  and  clerk,  26  ;  which  may  be  seardied,  26 ;  obieetieB  to 
defect  in  articles,  when  to  be  made,  26. 
TAe  iSmwce  fljwf  Period  of,  26;  must  be  for  five  years,  23;  awtbe 
actually  employed ,  26 ;  may  be  a  year  with  a  barnstnr,  aec,  21 ; 
or  with  Loudon  agent,  26 ;  what  service  sofficieot,  27 ;  wortaig 
extra  hours,  27  ;  unavoidable  absence,  &c.,  27  ;  must  be  in  aU 
tomey 's  business,  28 ;  mutt  be  under  artidea,  28 ;  need  not  be 
for  more  than  five  years,  28  ;  bad  service  cannot  be  nade  good, 
28  ;  in  what  time  objection  to  defect  in,  to  be  made,  28 ;  Busier 
struck  off  roll  not  to  disqualify  ckrk,  28. 
Fresh  service  in  case  of  death,  leaping  off  practice,  or  hamkrtipieff 
^c.  qf  master,  28  ;  may  complete  service  under  fresh  maatv, 
28 ;  proviso  as  to  filing  affidavit  and  second  artldes,  29 ;  on 
bankruptcy,  &c.  of  master,  court  may  discharge  ckrk,  29;  and 
in  other  cases,  29 ;  may  be  an  interval  of  non-aervioe  before 
serving  fresh  master,  29 ;  when  fredi  service  to  commence,  29; 
stamp  on  assignment  or  fre^  articles^  30 ;  reAmd^Bg  pramlom 
where  clerkship  put  an  end  to,  30. 
II.  The  Examination  of. 

In  all  cases  necessary  after  end  of  service,  31;  oath,  Ac  to  bs 
taken,  31 ;  judges  may  appoint  examiners,  31 ;  Master  of 
Rolls  to  examine  solicitors,  31 ;  and  may  appomt  rrammcn, 
31 ;  may  concur  with  judges  in  appotntiBg  examfaiora  jcantly, 
&c.,  32;  Master  of  Rolls  and  judges  may  admit  to  their  re- 
spective courts,  32 ;  as  to  attomies  admitted  befoce  Jan.  lit, 
1843,  32;  a  single  examination  suffident  for  all  courts,  32; 
examiners  appointed  in  pursuance  of  6  &  7  Vict,  c  73,  32 ; 
notices  of  intention  to  be  examined,  33 ;  time  and  pboe  of  ex- 
amination, 33. 
Regulations  as  to  examination,  33 ;  with  whom  artides  and  amigi 
ment  (if  any)  and  answers  to  questions  to  be  left  to  be  etsmiiid, 
33;  in  what  cases  dispensed  vrith,  34;  aotwers  to otbar  qiM* 
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tions  to  be  given,  35 ;  attendance  of  clerk,  34 ;  attendance  of 
master,  34  ;  certificate  of  examiners,  35 ;  form  of,  35. 
Directbns  to  candidates  at  examination,  35 ;  questions  put  at,  35 ; 
when  strict  compliance  dispensed   with,    35;    remedj  when 
master  refuses  to  answer  questions,  &c.,  36;  derk,  under  age, 
not  to  be  examined,  36 ;  senrioe  must  be  complete  at  examina- 
tion, 36 ;  Talidity  of  service  essential,  36 ;  lapse  of  time  since 
expiration  of  service,  37. 
Fees  on  examinatloQ,  37. 
Appeal  on  refnssl  of  certificate,  37. 
Notices  for  re-examination  after  refusal,  37. 
How  long  certificate  in  force,  37. 
III.  The  Admission,  &c. 

Nece$$ity  for,  37;  no  person  to  act  unless  admitted  and  inroUed, 

37. 
Notice  qf  application,  38 ;  must  be  left  at  Master's  Office,  38 ;  who 
to  publish  it,  37;  entrj  of,  in  books  at  judge's  diambers,  38, 
39;  what  a  sufficient  compliance  with  rules,  39;  when  strict 
compliance  dispensed  with,  40 ;  firesh  notices  required  of  derk 
not  admitted  in  second  term,  41. 
Affidavit  ofiervieCy  ^c,  41. 
Affidavit  qf  payment  qf  stamp  duty,  41. 
Oaths  to  be  taken  on  admission,  41. 
Practical  directions  as  to  obtaining  admission,  42. 
Admission  in  other  courts,  43 ;  persons  admitted  in  one  court  may 
practise  in  another  on  signing  the  roll,  43 ;  fees  on,  43 ;  if  ad- 
mitted in  Chancery,  may  practise  in  bankruptcy  and  inferior 
courts  of  equity,  43. 
Admission  of  clerks  whose  service  complete  brfore  6^7  Vict,  c.  73, 
44 ;  examinatioD,  certificate,  and  notices  not  dispensed  with,  44. 
Admission  qf  attomies  admitted  before  \st  Jan,  1843,  44  ;  may  be 
in  other  courts  without  examination,  44;  until  attomies  of 
Lancaster  and  Durham  admitted  in  superior  courts,  attomies 
may  act  as  their  agents,  44 ;  how  such  attomies  may  be  ad- 
mitted, 44. 
Improper  admission  of,  45, 
Assault,  pleas  in  action  for,  243,  244;  change  of  venue  in,  1165 ;  damages  in, 
448,  &c.;  new  trial  for  excessive  damages  in,  1326  ;  costs  in,  1360.     See 
**  Trespass,*' 
Assessment  of  damages,  443.    When  issue  should  be  for,  283 ;  consequencea 
of  want  of.  889;  in  debt  on  bond  within  8  &  9  Will.  3,  c.  11 ;  901.     See 
further,  "  Damages,** 
Assignee  of  debt,  staying  action  until  assignor  indemnified  for  costs,  1207. 
Assignees  of  bankrupt,  actions  by  or  against,  1099 ;  affidavit  of  debt  by,  655. 
Assignment  of  articles  of  clerkship,  30. 
Assignment  of  bail-bond,  721 . 
Assignment  of  replevin-bond,  1004. 
Assignment,  new,  279. 

Assignment  of  breaches  in  debt  on  bond,  901. 
Assignment  of  errors,  499,  512,  517.     -S^ee  "  Error,  Writ  of.** 
Assizes,  when  hdd,  &c.,  139;  considered  but  as  one  day,  1016;  notice  of 

trial  at,  291 ;  judgment  as  in  case  of  nonsuit  in  causes  at,  1304. 
Associate,  the,  9 ;  duty,  &c.  of,  as  to  postea,  454. 
Attachment  generally. 
In  u^hat  cases,  1516. 

contemptuous  expressions  towards  the  court  or  its  process,  1516. 

for  rescue,  1516. 

misbehaviour  of  attomies  or  officers  of  court,  &c.,  1516. 
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sheriff  or  coroner  not  executing  writ,  or  executing  it  opprentdj, 

&c.,  1516. 
against  judges  of  inferior  courts,  justices  of  peace,  gaolers,  &c, 

1516. 
suitors  perverting  the  course  of  justice,  1516. 
disobedience  of  process,  1517. 
disobedience  of  rule  or  order,  1517. 
breach  of  undertaking,  1519. 
abuse  of  process,  1520. 
contempts  committed  in  £sce  of  court,  1520. 
for  not  pajring  officer's  fees,  1521. 
against  peers  or  members  of  Parliament,  1521. 
against  executors,  &c.,  1521. 
The  motion  and  rule  for  the  atiaehment,  1521. 

when  absolute  in  first  instance,  or  onlj  nisi,  1522. 
rule  and  service  of,  1522. 
shewing  cause,  what  sufficient,  1523. 
rule  absolute  for,  1523. 
Form  of  attachment,  and  how  sued  out  and  executed,  1523. 
execution  of,  1524. 

where  prisoner  in  custody  of  keeper  of  Queen's  Prison,  1524. 
rule  to  return,  1524. 
aliat  writs,  1524. 
commitment  and  bail  on,  1525. 
Jnterrogatorietf  Sfc.  on,  1525. 

proceedings  before  and   at   examination   on  the   interrogatories» 

1526. 
refusal  to  answer,  1526. 

reference  to  Master,  report  and  judgment  thereon,  1526. 
costs  on,  1528. 

proceedings  on  attachment  for  non-payment  of  money,  &c.,  1528. 
proceedings  on,  against  sheriff,  720,  5^8—561.    See  **  Sheriff,** 
Discharge  for  irregularity,  1528. 
Attachment,  in  particular  cases : 

For  not  returning  writ,  551 — 554,  558. 
For  not  bringing  in  the  body,  720,  558,  561. 
Attachment  for  non-payment  of  money  or  costs,  &c.,  1528. 
Attachment  for  non-performance  of  award,  1508. 
Attachment  for  not  obe3ring  subpoena,  334. 
Attachment  against  attorney  for  not  appearing,  &c.,  761. 
Attachment  of  priTilege  abolished,  1047. 

Attainder,  $ee  *'  Conviction;**  persons  attainted  cannot  be  jurors,  426. 
Attendance  of  witnesses,  compelling,  327 ;  of  parties  at  trial,  364 ;  he§en 

arbitrator,  1471. 
Attomies.    As  to  articled  clerks  and  the  binding  and  serrice  of,  and  as  to  tbe 
admission  of  attomies,  tee  "  Articled  Clerke.** 
General  clauset  qfttat.  6  &  7  Vict.  c.  73,  as  to,  21. 
repeal  of  former  acts,  21. 
to  what  clerks,  &c.,  act  not  to  extend,  21. 
interpretation  clause,  21. 
1.  Inrohnent,  ifc,  qfAdmistion  of 

officers  for  filing  affidavits  of  execution  of  artides,  and  lor  hariap 

care  of  the  rolls,  45. 
names  of  sc^citors  to  be  inrolled,  46. 
free  access  to  rolls,  46. 

fee  to  Master's  clerk  for  certificate  of  inrolment,  46. 
consequences  of  non-inrolraent  to  himself,  or  to  proceedings  in  sa 
action,  46. 
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judicial  notioe  taken  of  attorney  on  roU,  47. 

2.  Btfittration  rf. 

appointment  and  duties  of  registrar  of  attomies,  47. 

to  keep  alphabetical  roll  of,  47. 

may  fxamine,  and  take  copies  &c.  of  roUs  withont  fee  or  reward^ 
47. 

Law  Society  to  be  registrar  until  another  appointed,  47. 

commissioners  of  stamps  not  to  grant  certificate  until  registrar  cer- 
tifies party  entitled  to,  48. 

commissioners  to  deliver  such  certificates  yearly  to  registrar,  48. 

on  application  for  certificate,  declaration  to  be  signed  imd  entered,  48. 

on  registrar's  refusal,  application  to  court,  48. 

certificate,  after  neglect  to  take  it  out  for  a  year,  not  to  be  granted 
without  order  of  court,  &c.,  49. 

3.  1%^  ttamped  Certijlcate. 

Neeemtyfor,  49. 

how  obtained,  49. 

if  registrar  refuse,  must  apply  to  court  or  judge,  49. 

amount  of  stamp  duty,  49. 

how  long  in  force,  49. 

entry  of,  not  necessary,  49. 

consequences  of  practising  without,  49. 

attomies  in  partnership,  both  to  take  certificate,  49. 

if  both  neglect,  must  be  sued  separately,  49. 

action  to  he  brought  in  name  of  Attorney-General,  &c.,  49. 

attorney  cannot  recover  fees,  49. 

nor  have  a  lien  for  them,  49. 

money  paid  him  for  work  done  cannot  be  recoTcred,  49. 

client  when  not  prejudiced  by  attorney  being  uncertificated,  51. 

If  proceedings  are  for  benefit  of  attorney  <mly,  may  be  stayed,  &c.» 
51. 
jRenewai  of,  after  neglect  in  taking  one  out. 

not  to  issue  without  a  judge's  order,  51. 

admission  or  inrolment  no  longer  void,  51. 

in  what  cases  order  for  registrar's  certificate  granted,  52. 

on  what  terms,  52. 

time  of  making  application,  53. 

mode  of  obtaining  the  order,  53. 

notices  fpr,  53. 

when  strict  service,  &c.  of  notices  dispensed  with,  54. 

affidavits  for,  54. 

application  for,  55. 

4.  Entry  qfname  and  abode  at  Matter* $  Office,  55. 

entry  for  purpose  of  being  served  with  notices,  &c.,  55. 
such  notices,  &c.,  extend  to  all  proceedings,  56. 

5.  Unqualified  pereons  acting  om  Attomiet,  56. 

prohibited  from  practising  in  courts,  &c.,  56. 

consequences  of  so  practising,  56. 

attomies  not  to  act  as  agents,  &c.  for,  57. 

what  cases  within  the  act,  57. 

in  cases  of  partnership,  both  parties  to  be  proceeded  against,  581. 

but  court  will  listen  to  an  application  against  the  unqualified  one,  58. 

the  party  complained  of  cannot  have  witnesses  against  him  examined 

vitd  voce,  58. 
court  bound  to  act  if  charge  made  out,  59. 
fees  not  recoverable  by,  59. 
unqualified  persons  prohibited  from  acting  in  county  courts,  59. 

6.  Privileget  and  DUabilitiet  rf, 

PrivHegee  of,  59. 
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Attormies,  {cwttinutd), 

what  offices  exempt  from  senriiig,  59. 

privileget  as  plaintifrs,  59. 

as  defendants.  60,  817. 

as  to  costs,  60. 

must  be  a  practising  attorney  to  be  entided  to,  61. 
Privileged  e<nnmumcaiiont,  Sfc,  61. 
Dieabilities  of, 

cannot  be  justices  of  counties,  62. 

may  be  of  cities,  &c.,  counties  of  themseWes,  &c.,  62» 

other  disabilities,  63. 

cannot  be  lessee  in  ejectment,  or  bail,  except  &c.,  63. 

may  practise  while  under-sherifTs,  5cc.,  63. 
Disabilities  (^  attorney  prisoner,  63. 
7.  Their  Employment  and  Duties. 
Right  to  sue  or  defend  by,  64. 

incidents  to  a  party  suing  in  person,  64. 
How  appointed,  and  when,  65. 

by  whom,  65. 

by  the  court,  66. 

warrant  need  not  be  entered,  66. 
Extent  of  authority,  and  when  it  ceases,  66. 
Duties  to  client,  and  when  liable  for  negligence. 

duties  of,  67. 

must  be  acquainted  with  client's  case,  69. 

must  communicate  with  him,  69. 

must  give  him  proper  advice,  69. 

must  act  faithfully,  70. 

cannot  abandon  client's  case,  70. 

consequence  of  breach  of  duty,  70. 

client  when  bound  by  attorney's  acts,  71. 
When  attorney  bound  to  proceed,  71. 
Change  of  attorney. 

leave  for  change  of,  necessary,  72. 

consequences  of  want  of,  72. 

leave  for  may  be  waived,  73. 

proceeding  not  a  nullity,  73. 

order  for  change,  how  obtained,  and  proceedingt  on,  73. 

record  should  notice  the  change  of,  74. 

when  changed,  attorney  may  act  for  opposite  party,  74. 
Death  of,  74. 
Acting  tcithout  authority,  74. 

remedy  by  party  for  whom  he  acts,  75. 

remedy  by  opposite  party,  75. 
Undertakings  of,  76. 

to  appear,  76. 

to  put  in  bail,  77. 

other  undertakings,  77. 

where  court  will  not  interfere,  77. 

to  what  court  application  made,  78. 

affidavit  for,  78. 
Stating  abode,  ^c.  of  client,  78. 
Service  qf  proceedings  on  attomies,  80. 
8.  Their  Bills  of  Costs :  Rights  and  Remedies,  and  other  wtrnttert 
Enactments  qf6  6(7  Vict,  c.  73,  as  to,  81. 
Delivery  of  the  bill, 

necessity  for  delivery  before  action,  85. 

for  what  business  or  disbursements,  85. 

agency  business,  86. 

business  before  passing  of  the  act,  86. 
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hj  whom  to  be  delirered,  86. 

form  of,  87. 

to  whom  and  how  delhrered,  87. 

when  to  be  delivered,  88. 

non-deliTery  no  ground  for  staying  proceedings,  &c.,  88. 

proof  of  deUvery  and  contents,  88. 

bill  may  be  proved  under  fiat,  or  set-off,  or  security  for,  sued  on^ 
without  delivery,  88. 
Compelling  delivery  of  bill, 

by  the  party,  or  his  executor,  &c.  chargeable,  89. 

by  a  third  party,  89. 

time  of  application  for,  89. 

to  whom  application  to  be  made,  and  how,  90. 

the  order  for,  90. 

order  how  complied  with  and  enforced,  90. 
Taxation  qf  bill, 

common-law  right  to  tax,  91. 

by  statute,  91 . 

what  bills  are  taxable,  91. 

where  an  improper  bill,  92. 

by  whom  application  for,  to  be  made,  92. 

application  for,  by  the  attorney,  92. 

time  for  applying,  92. 

application  for,  within  a  month  after  delivery,  92. 

after  a  month  or  action  brought,  93. 

after  verdict,  &c.,  or  twelve  months  after  delivery,  93. 

after  payment,  93. 

summons  for  order  to  tax,  94. 

affidavit  for,  94. 

order  for,  95. 

undertaking  to  pay,  95. 

bringing  money  into  court,  95. 

when  order  should  leave  open  the  client's  liability  to  pay,  95. 

interest  on  bill,  96. 

giving  credit,  &c.,  96. 

the  taxation  itself,  96. 

the  allocatur,  98. 
lUtfieufinff  taxation ,  98. 
Coiti  qf  taxation,  98. 

statute  as  to,  imperative,  99. 

what  a  reduction  by  a  sixth,  100. 

non.taxable  items  not  to  be  calculated,  100. 

remedy  for  costs  of  taxation,  101. 
Bemedy  by  client /or  over-payment,  101. 
Action  for  their  biHe, 

by  action,  after  a  month  after  delivery,  102. 

action  pending  taxation,  102. 

form  of  action  and  declaration,  103. 

form  of  plea,  103. 

what  defences  may  be  set  up,  103. 

n^ligenceofplalntifr,  104. 

unreasonableness  of  charges,  104. 

agreement  to  charge  only  money  out  of  pocket,  &c.,  104^ 

plaintiff  not  admitted  or  qualified,  104. 

or  uncertilicated,  104. 

plea  of  no  signed  bill  delivered,  104,  245. 

proofs  in,  103. 
Attachment  or  execution  for  non-payment  of,  105. 
Secuntiet  of,  for  their  bills,  105. 
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jAtn  if t  for  cotts. 

on  deeds  and  papers,  106. 

no  lien  when  inconsistent  with  the  employment,  107. 

extent  of,  107. 

when  lost,  107. 

rights  under  the  lien,  108. 

li^  on  judgments,  &c.,  108. 

coUosion  between  parties  to  prevent  lien,  &c.,  108. 

where  client  maj  compromise  without  attorney's  oonient,  109. 

attorney's  power  over  cause,  109. 

set-off  of  judgments  or  awards  between  the  parties  when  subject  to 
alien,  109. 
Delivery  up  of  doerkmenttf  numiei^  SfC. 

compelling  deliyery  up  of  papers.  111. 

attorney  must  have  obtained  them  as  sucht  111. 

must  be  no  dispute  as  to  lien,  113. 

cannot  set  up  a  title  to  pi^iers,  113. 

where  attorney  bankrupt,  113. 

where  deliyery  would  b«  a  contempt,  113. 

who  may  apply  for,  113. 

against  whom  to  apply,  114. 

time  for  applying,  114. 

to  whom  application  to  be  made,  and  proceedings  in,  114. 

affidavit  for,  115. 

costs  of  application,  115. 

interest,  &c.,  115. 

obeying  the  order  and  enforcing  it,  115. 

9.  Summary  Remedy  against ^  for  Misconduct,  SfC. 

for  crimes  and  misdemeanours,  116. 

for  gross  misconduct,  117. 

for  negligence  or  unskilfolness,  1 19. 

application,  how  and  when  made,  and  proceedings  on  it,  120. 

costs  of  application,  120. 

reference  to  Master,  122. 

striking  off  roll  of  other  court,  122. 

striking  off  roll  not  always  perpetual,  122. 

10.  StHkiny  off  Roll  at  their  own  request,  122. 
Attomies,  agents  to. 

in  town,  123. 

in  country,  123. 

amenable  to  opposite  party  for  misconduct,  124. 

attorney  and  dient  bound  by  acts  of,  124. 

attorney  answerable  for  misconduct  of,  124. 

client  cannot  proceed  against  agent,  124. 

change  of  and  continuance  of  authority,  125. 

recovery  of  costs  by,  125. 

agent's  lien,  125. 
Attomies  and  Officers  of  the  Court,  Actions  by  and  against. 

Actions  by,  1047 ;  process  in,  1047  ;  privileges  of,  1047 ;  what  are,  sii 

how  lost  or  waived,  59,  1047  ;  delivery  of  bill  of  oofts,  85. 
Actions  against,  1047  ;  process  against,  1047;  privileges  of,  60, 1047; 

appearance,  1048 ;  declaration,  1058 ;  plea,  1048 ;  other  proeeri- 

ings,  1048. 
Attornment  of  tenant  after  ejectment,  961. 
Auction,  selling  goods  under >i. /a.  by,  572  ;  expenses  of,  when  not  aUoved, 

573. 
AuditA  quereU,  writ  of,  &c.,  474  ;  after  set.  fa,,  1034. 
Autre  action  pendent,  staying  proceedings  in  case  of,  1203. 
Available  judgment,  error  qvwshed  after  undertaking  to  give,  484. 
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ATOwiyin  repleriii,  994. 

Award,  1478.    See  "Arbitration.'* 

Award  of  venire  faciat,  283  ;  of  mittimue  into  Lancashire  or  Durham,  283 ; 

of  writ  of  inqnirj,  887 ;  amendment  of,  1354  ;  of  inquiry,  &c.,  in  repte* 

▼in,  998,  999. 


B. 

Bachelor  of  Artt,  &c.  articles  of  derkahip  of,  23. 
Bailable  proceedings, 

changes  effected  in,  bj  1  &  2  Vict.  c.  110  ;  629 
arrest  on  metne  proceee  abolished,  629. 
a  judffe  may  order  defendant  to  be  arrested,  629. 
Ball,  Privilege  from  being  held  to. 

Consequences  of  the  privilege,  632. 

Who  privileged  from.     The  Royal  family,  633 ;  their  servanti,  633  ; 
officers  of  household,  633 ;  peers,  633,  634  ;  members  of  House  of 
Commons,  634  ;  discharge  of,  if  arrested,  634 ;  members  of  convoca- 
tion, 634  ;  candidates  and  voters  at  elections,  635  ;  ambassadors  and 
their  servants,  635 ;  aliens,  635 ;  judges,  seijeants,  barristers,  &c., 
635, 686  ;  attomies  and  officers  of  court,  636  ;  parties  to  a  suit,  wit- 
nesses, &c.,  637;  bail,  637 ;  bankrupts,  637;  insolvent  debtors,  638 ; 
baron  and  feme,  640 ;  corporations  and  hundredors,  641 ;  executors, 
administrators,  and  heirs,  641 ;  infants  and  lunatics,  641 ;  seamen  of 
royal  navy,  641  ;  soldiers  and  marines,  643. 
where  defendant  before  arrested  for  same  cause  of  action,  643. 
arrest  got  rid  of  by  fraud,  no  bar  to  second  arrest,  643. 
seccmd  arrest  after  compromise,  643. 
where  defendant  discharged  from  first  arrest  without  default  *of/plaintiff, 

645. 
vrhere  ddendant  merely  served  in  first  action,  645. 
after  arrest  in  foreign  country,  645. 
aeoond  arrest  by  executors,  646. 
double  arrest  in  two  counties,  646. 
maliciously  arresting  twice  for  same  cause  of  action,  646. 
Ball,  in  what  Actions,  and  for  what  amount  defendant  may  be  held  to. 
the  amount  and  nature  of  cause  of  action,  647,  648. 
in  aeeumptit,  648. 
not  in  ffenend  for  interest,  649. 
nor  on  halance  of  account,  649. 
in  debt,  649. 
on  bond,  649. 

on  recognisance  of  bail,  649. 
on  judgment,  649. 
on  award,  650. 
on  penal  statutes,  650. 
in  covenant,  651. 
in  detinue,  651. 
in  trover,  651. 
in  case,  651. 
in  ecire  facioMt  651. 
Bail,  Affidavit  to  hold  to. 
Form  of,  652. 
How  intitled,  652. 
Deponent's  abode  and  addition,  653. 
Names  and  addition  of  the  parties,  653. 
Statement  that  defendant  is  about  to  quit  England,  653. 
Statement  that  action  is  pending,  654. 
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Baily  AffidaTit  to  bold  to,  {coniinued). 

Statement  of  cause  of  action,  654. 

must  be  direct  and  po8itiTe»  &c.,  655. 

by  execntore  or  asognees,  &c.,  655. 

stating  right  to  sue  bj  law  of  foreign  country,  656. 

muat  disdose  sufficient  cause  of  action,  &c.,  656. 

on  bills  or  notes,  659. 

for  causes  of  action  recoverable  on  common  counts,  660. 

Statement  of  defendant's  request,  661. 

in  trover,  662. 

on  a  penid  statute,  662. 

may  be  good  in  part  and  bad  in  part,  662. 

must  be  single,  963. 

must  correspond  with  writ,  &c.,  663. 

Jurat,  form  of,  663. 

Mode  and  time  of  swearing,  664. 

By  whom  to  be  sworn,  664. 

Before  whom,  664. 

in  a  foreign  country,  664. 

in  Ireland  or  Scotland,  665. 

When  to  be  sworn,  and  duration  of,  665. 
Bail,  Judge's  Order  to  hold  to. 

enactments  as  to,  666. 

when  order  for  may  be  made,  666. 

practical  directions  as  to  obtaining,  667. 

rescinding  of  order,  701. 
Bail-Bond. 

how  and  in  what  cases  taken,  704. 

when  to  be  executed,  705. 

number  of  sureties,  705. 

for  what  sum,  705. 

form  of,  706. 

no  stamp  required,  706. 

cancelling  of,  707. 

deposit  with  sheriff  in  lieu  of,  707. 

security  to  plaintiff  for  defendant's  puttbg  in  bail.  Sec,  710. 

discharge  of  defendant  without  bail-bond,  5ic.,  710. 

assignment  of,  721. 

action  against  sheriff  for  reftising  to  assign,  723. 

effect  of  assignment,  723. 

action  on  by  plaintiff,  723 — 725. 

action  on  by  sheriff,  725. 
Bail,  Special,  in  Town. 

What  and  how  many,  and  in  what  ca»e9  requitUe,  734. 
waiver  of,  736. 

Who  may  be  bail,  736. 

By  whom  put  in,  736. 

When  put  tit,  737 ;  when  plaintiff  obtains  time  to  inquire  after  bail,  737 ; 
where  stay  of  proceedings  obtained,  737 ;  extenson  of  time  for  pat- 
ting in  bail,  737. 

How  put  in,  739  ;  before  whom,  &c.,  739 ;  form  and  requisites  of  bail- 
piece,  740  ;  consequence  of  defect  in,  740 ;  amendment  of,  &c.,  741. 

Notice  of  putting  in,  741 ;  when  to  be  given,  741 ;  form  of,  741 ;  by 
whom  to  be  given,  743  ;  to  whom  and  how,  743 ;  oonaegnenoe  « 
defects  in  notice,  744 ;  amendment  of,  744. 

Affidavit  ofjuttification,  744 ;  rules  of  court  as  to,  744 ;  form  of  aflidarit, 
745 ;  original  or  copy  of,  must  accompany  notice,  745  ;  form  pre- 
scribed must  be  pursued,  745  ;  when  it  need  not,  746 ;  consequence 
of  defective  affidavit,  747  ;  amendment  of,  747. 
Accepting  of,  or  excepting  to,  747;  consequences  of,  747;  cxoeptioo 
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Sail,  Special,  in  Town,  (eontinued). 

wbcQ  nacewary,  and  time  for  making  it,*  747;  aesirnment  of  bail- 
bond  no  waiver  of  exception,  749;  eiceptioa  waived  by  ladies,  749 ; 
filing  bail-piece  where  bail  are  not  excepted  to,  749. 
Bmitring  and  Notiet  rf  exception,  749;  notice  of,  when  and  how  givea, 

750 ;  justification  at  chambers,  750. 
Adding  or  e hanging  baii,  751 ;  when  allowed,  751 ;  notice  of  justifica- 
tion of  added  bail,  752;  added  bail  need  not  be  excepted  to,  752; 
original  bail-piece,  when  a  nuUitj,  752;  exoneretur  of  former  bail 
where  others  added,  752. 
Notice  qfjtutijleation  of,  752;  when  to  be  given,  where  bail  justify  at 
time  of  bdng  put  in,  752;  when  given  in  other  cases,  753;  time  of 
service  of  notice  of  justification,  753;   how  made,  754;   form  of 
notice,  754;  by  what  attorney  given,  755  ;  notice  waives  defeats 
in  exception,  755. 
Jueiificaiion,  wken^  how,  where,  ^c,  755;  in  what  cases  bail  nnst 
justify,  755;  where,  756;  how  justified  at  chambers,  756;  before  a 
commissioner,  756;  in  court,  756;  amount  to  idiich  bail  mist  justify, 
756;  consequences  of  not  justifying,  757. 
Oppoting  the  Jnttification  of  bail, 

usiud  grounds  of  opposition,  757,  758. 

defects,  &c.  in  notice  of  bail,  758. 

defects,  &c.  in  notice  of  justification,  758. 

irregular  affidavits  of  sufficiency,  758. 

preceding  objections  in  general,  useless,  758. 

that  no  bail-bond  taken,  &c.,  759. 

that  bail  not  housekeepers  or  freeholders,  759. 

that  they  are  not  worth  double  sum  indorsed  on  writ,  &C|  759* 

are  foreigners,  760. 

are  privileged  persons,  760. 

been  bail  biefore,  &c.,  760. 

been  previously  rejected  as  bail,  760. 

that  they  are  hired,  761. 

that  they  do  not  know  the  defendants,  761. 

are  attornies,  or  clerks  of  attomies,  761. 

are  sherifTs  officers,  bailiirs,  &c.,  761. 

have  been  guilty  of  a  crime,  761. 

have  been  outlawed,  761. 

Cbtft  qf  jnttification  or  opposition,  761 . 

Further  time  for  justifying,  763 ;  the  bail  must  justify  though  net  ex- 
cepted to,  763. 

Thne  to  plaintiff  to  inquire  qfter  bail,  765  ;  proceedings  after  expiratieQ 
of  time  given,  766;  waiver  of  irregularities,  766. 

Rule  of  allowance,  766  ;  when  set  aside,  766. 

lUing  bail-piece,  8fc.,  after  bail  perfected,  766 ;  entering  reoognitaaee 
on  roll,  767. 

F^raud,  i(c,,  in  procuring  justification,  Sec,  767 ;  consequences  of,  767 ; 
perjury  of  bail,  767 ;  personating  bail,  767,  768 ;  bail  becoming  in- 
competent after  recognisance  completed,  effect  of,  768. 
Bail  in  the  Country. 

Brfore  whom  to  be  put  in,  768,  770. 

Bg  whom  and  when  put  in,  768,  734,  741. 

How  put  in,  769;   affidavits  of  justification,  769;  affidavit  of  eaption, 
769 ;  before  judge  of  assise,  770. 

BaiUpiece,  when  and  how  transmitted^  770. 

Filing  of  bail-piece,  770. 

Notice  qf  bail,  Sfc,  770. 

Exception  qf,  771. 

Nl9Hce  qf  justification,  771. 
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Bail  in  tbe  Conntrf,  {amtinuei), 
Juitijication,  how,  Sfc,  771. 
oosto  of.  772,  761,  763. 
nde  of  allowance  and  filing  of,  772. 
Bail  when  Defendant  ia  in  Custody. 

in  term  time,  practical  directions  as  to,  772. 
in  vacation,  773. 
Bail,  Paying  Money  into  Conrt  in  Lien  of. 

Practice  prior  and  sabaequent  to  stat.  7  &  8  Geo.  4,  c.  71;  774. 

practical  directions  as  to,  775. 

taking  out  deposit  on  perfecting  special  bail,  776. 

entering  exoneretttr  on  bail-piece  on  making  deposit,  776. 

application  that  plaintiff  shall  take  oat  part  in  fall  satis£i«tion,  776. 

how  taken  out  of  court  on  judgment  for  plaintiff,  776. 

how  on  judgment  for  defendant,  777. 

money  paid  in  lieu  of  bail  in  error,  778. 

money  deposited  cannot  be  paid  out  to  execution  creditor  in  anodier  ae> 

tion,  778. 
Ban  to  the  Action,  how  far  Liable,  779,  781. 
Bail  to  the  Action,  how  Dischaiged. 
By  death,  781. 
J^  bankruptcy,  781. 
By  diteharge  under  Intolvent  Act,  782. 
By  render,  782. 

time  to  render,  when  enlarged,  784. 

mode  and  time  for  applying  for  enlargement,  785. 

to  what  gaol  rendered  when  defendant  not  in  custody,  785. 

when  in  custody  in  civil  suit,  786. 

when  in  custody  at  suit  of  Queen,  or  on  criminal  process,  787. 

when  in  custody  in  an  inferior  court,  788. 

render,  how  made,  789. 

when  and  where  bail  may  arrest  their  principal,  789. 

notice  of  render  must  be  given,  790. 

exonereiur,  how  entered,  791. 

render  to  gaol  of  county  wherein  arrested,  how  made,  791. 

when  defendant  is  in  custody,  792. 

where  defendant  taken  on  escape  warrant,  792. 

where  defendant  is  in  custody  at  Queen's  suit,  792. 
By  variance  between  declaration  and  writ,  or  affidavit,  ^c,  792. 
By  giving  time  to  principal,  792. 
By  other  causee,  796. 

where  by  act  of  law  it  becomes  impossible  to  render,  797. 

striking  out  material  witness  from  bail-piece,  797. 
Bxoneretur,  when  to  be  entered,  798. 
Bail  to  the  Action,  Proceedings  against. 

Ca,  ea.  against  the  principal,  798 ;  entering  of,  at  sheriff's  oflice,  799  ; 

retom  to,  800 ;  not  issuable  pending  error,  800  ;  ca.  ta,  for  residBe 

fixes  bail,  800;  ca.  ea,  to  fix  new  bail,  800;  amendment  of  ca.  M.,  800. 
Filing  handpiece  and  entry  qf  recognizance  on  roll,  800,  801. 
Scire  facias  against  bail,  801;  amendment  of,  802;  proceedings  oOr 

802 ;  obtaining  leave  to  sign  judgment  against  bail  not  summooed, 

802;   bail,  how  summoned  in  Middlesex,  803;  notice  to  in  odier 

counties,   803;   practical  directions  to  obtain  judgmoit  for  noe- 

appearance,  803  ;  rule  to  appear,  803  ;  appearance,  803 ;  atatvte  of 

limitations  as  to  sci.  fa.,  803. 
Action  against,  804  ;  process,  when  sued  out,  and  form  of,  804 ; 

in,  must  be  in  Middlesex,  804. 
Execution  against,  804;  form  of,  &e.,  804;  subsequent  exeeaUoni 

principal,  804. 
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Bail  in  Error. 

when  neoeisary,&c.,  492,  512,  516. 

bow  Ux  liable,  805. 

how  discharged,  805. 

proceedings  against,  805. 

no  ea,  $a.  necessary  to  fix  them,  805. 

may  be  by  tct.  fa.  or  action  of  debt,  805. 

proceedings  in  action  against,  806. 
Bail  on  an  Attachment,  1525. 
Bail  on  Outlawry,  1146. 
Bail  on  Habeas  Corpus,  &c.,  on  removal  of  caase  from  inferior  court,  1153, 

1154,1156. 
Bail  Court,  sittings  fai,  134. 
Bail  Book,  588. 
Bail  Piece,  its  form  and  requisites,  740 ;   consequences  of  defect  in,  740; 

adding  bail  on,  751  ;  when  and  how  to  be  filed,  779;  when  and  how 

transmitted  in  country  bail,  770;  when  amendable,  1355;  exoneretur 

on,  781. 
Bailiff  of  sheriff,  on  mesne  process,  684 ;  on  final  process,  552 ;  cannot  be 

bail  above,  761  ;  attorney  cannot  be,  761. 
Bailiff  of  franchise,  when  writ  to  be  directed  to,  537* 
Bailiffs,  special,  14. 
Banc,  sittings  in,  134. 
Bank  notes,  seizable  in  execution,  577. 
Banking  Company,  proceedings  by  and  against,  1039 ;  action  against,  what  to 

be  pleaded  specially,  246 ;  plea  in  abatement  for  nonjoinder,  when  dis- 
allowed, 816. 
Bankruptcy,  scire  faeitu  in  case  of,  1020. 
Bankruptcy  of  parties,  1406. 
Bankrupts,  pri^ege  of,  from  being  held  to  bail,  637. 
Bankrupts,  or  their  assignees,  actions  by  or  against. 

1.  ActUmi  by. 

In  whose  name  to  be  brought,  &c.,  1099. 

consent  of  creditors  not  necessary  for,  1099. 

where  one  of  several  partners  bankrupt,  1099. 

when  new  appointment,  or  one  dies,  1100. 

when  bankrupt  to  sue,  1100. 

bankruptcy  pending  action,  1100. 

assignees  under  Irish  commission,  1101. 
Process,  1101. 

aflBdavit  to  hold  to  bail  by  assignees,  655. 
Declaration  and  subsequent  proceedings,  1101. 

what  must  be  pleaded  specially,  1102. 

notice  of  disputing  bankruptcy,  1102. 

payment  into  court,  where  action  brought  within  time  allowed 
to  dispute  fiat,  1103. 
Costs,  1103. 
Judgment  and  execution,  1103. 

2.  Actions  against. 

Assignees,  when  liable  and  how  sued,  1104. 
Process  against,  1104. 

cases  in  which  bankrupt  privileged  from  arrest,  sec  637 — 691. 
how  far  bankruptcy  of  defendi^t  will  dii^charge  sheriff  or  bail 

below,  728. 
protection  from  process  against  person  or  property  by  judge  or 
commissioner,  531. 
Declaration  against,  how  filed  or  delivered,  1104. 
Plea  to.  1104,  1102. 

where  one  of  several  pleads  bankruptcy,  1104. 
general  issue  by  assignees,  1104. 
TOL.  II.  L  L 


1576  Index. 

Bankrnpts,  Aeliotu  agairui,  (c<mtinued). 
Notice  of  disputing  bankniptcy,  1105. 

Issue,  bow  made  up,  and  otiier  proceedings  to  judgment,  1 105, 
Proof  of  debt,  how  far  a  discontinuance  of  action,  &c.,  1105,  1106. 

Staying  proceedings  where  defendant  has  obtained  his  certificate,  1107. 

Costs,  1107. 

Judgment,  1107.  « 

Execution  against  bankrupt,  1107. 

ea,  90,  against  bankrupt,  and  his  privilege  firom  arrest,  610, 637, 69U 

Ji,  fa,  against,  584. 

liability  of  future  estate  and  assets,  1107. 

discharge  on  obtaining  certificate,  1108. 

certificate  under  Irish  commission,  1108. 

Other  points  as  to,  1108. 
Baron  and  Feme,  actions  by  and  against,  1095,  1096.    See  '*  Hutband  aad 

Wife,'' 
Barratry  in  an  attorney,  how  punished,  &c.,  116. 
Battery,  Mtf  ^'Aseault"  **  False  Imprisfmment,"   *^  Treepan  ;**  increasing 

damages  in,  448 ;  new  trial  for  excessiTe  damages  in,  1326 ;  costs  in, 

1360. 
Belief,  when  affidavit  to  hold  to  bail  sufficient  on,  655;  affidavit  of  merits 

according  to,  884. 
Begin  at  trial,  who  has  a  right  to,  365. 

Berwick-upon-Tweed,  direction  of  writ  to,  539 ;  award  of  venire,  &c.  in,  285. 
Better  particulars  of  demand,  &c.,  order  for,  1257. 

Bill,  proceedings  by,  as  respects  attomies,  abolished,  1047 ;  issue  and  im- 
parlance in  ejectment  by,  950  ;  amendment  of,  1358. 
Bill  of  costs,  85.    See  "  Attorney.*' 
Bill  of  exchange,  effect  of  plea  of  non-assumpsit  in  action  on,  226  ;  affidavit 

of  debt  on,  659 ;  staying  proceedings  on  payment  of  debt  and  costs  in 

action  on,  1195  ;  evidence  in  action  on,  233 ;  reference  to  •ompute  on, 

910 ;  execution  in  several  actions  on,  542. 
Bill  of  Exceptions : 

where  it  lies>  430. 

when  to  be  tendered,  430. 

must  be  in  writing  and  sealed  by  judge,  430. 

how  placed  on  the  record,  431. 

proceedings  after  completion  of,  432. 

judgment  on,  432. 

costs  on,  432. 

moving  for  new  trial  after,  432. 

set.  fa.  against  executor  of  judge  to  certify,  431. 
Bishop,  proceedings  by  a  eequcMtrari  facias,  5cc.,  1119. 
Blank  warrant,  forbidden,  14. 
Body,  rule  to  bring  in,  717. 
Bond,  see  *•  Debt/*  "  Deed/*  "  BaiUbond.** 

affidavit  to  hold  to  bail  on,  658. 

mode  of  declaring  on,  where  bond  within  8  &  9  W.  3*  c.  11 ;  901. 

staying  proceedings  on  payment  of  penalty  of,  &c.y  1195, 1196. 

particulars  of  demand  in  action  on,  1252. 

damages  in  action  on,  444,  445. 

writ  of  inquiry,  &c.,  in  action  on,  under  8  &  9  W.  3,  c.  11 ;  901. 

what  bonds  within  that  act,  445. 

defendant  liable  only  to  extent  of  penalty,  448. 

execution  on,  908. 

sci,fa.  on  judgment  on  further  breaches,  1023. 
Boundaries,  affidavit  to  set  aside  arrest,  &c.  on,  549. 
Breaches,  suggestion,  &c.  of,  in  debt  on  bond,  901. 
Breaches,  particulars  of,  in  ejectment,  945. 
Breaking  open  doors,  in  distress  for  rent,  960 ;  to  replevy  goods,  986,  9^7. 
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Brief,  the,  356 ;  at  trial  before  sheriff,  410;  what  costs  u  to,  allowed,  1389 » 

1390. 
Bringing  back  yenne  after  change  of,  11 68, 
BosiiieM  of  tiie  ooorts,  &c,  134^139. 

C. 

Cambridge,  direction  of  writ  into  IbIc  of  Ely,  537. 
Candidate  at  election,  not  pririleged  from  being  held  to  bail,  635. 
Canterbory,  direction  of  writ  to  dty  of,  538. 
Capias,  writ  of,  to  hold  to  bail. 

Statvte  pomitting  it  to  be  issaed,  669. 
In  what  cases  issued,  669. 
Form  of,  670. 

form  prescribed  must  be  ioUowed,  671  • 

direction  of  writ,  671. 

the  parties'  names,  671.- 

conseqaenoe  of  wrong  Venue  in,  672. 

the  character  hi  which  the  parties  sue  or  are  sued,  674. 

number  of  parties,  675. 

addition  and  place  of  abode  of,  675. 

form  of  action,  677. 
Return  of,  677. 
Date  and  teste,  678. 
Duration  of  writ,  678. 

Memorandum  and  warning  to  be  subscribed,  678. 
Indorsements  on,  678. 
The  warning  to,  679. 
Alias,  pluries,  and  concurrent  writs,  680. 
Practical  directions  as  to  suing  out  the  writ,  dec,  680. 
Defects  in,  how  and  when  taken  adrantage  of,  680. 
Amendment  of,  682, 153. 
Capias  ad  satisfaciendum. 

What,  and  it/ten^  and  againti  whom  it  liest  608. 

in  general,  609. 

against  baU,  609. 

infants,  609. 

feme  covert,  609. 

attorney  or  officer  of  court,  609. 

bankrupts,  610,  611,  531,  694. 

insolrents,  610,  611,  531,  694. 

debt  recovered  must  be  above  20/.,  611. 

cannot  be  sued  out  when  it  does  not  lie,  612. 

discharge  of  persons  taken  mider  eo.  sa.  when  it  does  not  lie,  612. 
Form  of,  Sfc,  612. 
Dirtction,  612. 

7Vt/e  and  Return  of,  612,  537,  539,  540. 
When  to  be  sued  out,  612,  528. 

How  sued  out  and  indoreed,  612  ;  against  seamen  or  soldiers,  613. 
Delivery  qfwrit  to  eheriffto  be  executed,  613,  545. 
By  whom,  when,  where,  and  how  executed,  613,  545,  547,  549. 

warrant  for  execution,  and  bailiff  appointed  by,  545» 

when  party  privileged  from  arrest,  609,  633. 

how  arrest  made,  613. 

person  arrested,  deemed  in  custody  on  all  writs  in  sheriff's  hands,  614. 

taking  defendant  to  prison,  614. 
Diwhargefrom  custody  after  arrett,  614. 

sheriff  no  right  to  receive  debt  and  costs,  614. 

attorney  on  record  has,  615. 

discharge  of  defendant  when  improperly  arrested,  615. 

search  for  other  writs  before  discharge,  615. 

ll2 
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Capias  ad  satUfadeudam  {eontmuedf), 

detaining  party  illegally  arrested,  615,  688,  689—696. 
Bteape,  615. 

aathority  of  plaintiff's  attorney  to  diachar^  defendant,  614, 615. 

no  escape,  if  cnstody  not  lawftil,  616. 

when  defendant  may  be  retaken,  and  effect  of,  616. 

sheriff  not  liable  for  escape  in  time  of  his  predecessor,  617. 

nor  from  special  bailiff,  617. 
remedy  for  escape,  617. 

sheriff  has  no  remedy  for  consequences  of  T<dimtary  escape,  618. 
plaintiff  may  proceed  against  defendant  instead  of  gaoler,  618. 
Reteue,  618 ;  sheriff  not  excused  by,  618 ;  in  case  of,  against  wfaoa 

action  lies,  618. 
Whent  and  how  returned,  618,  551 ;  what  return  should  be  made,  551, 
618 ;  filse  return,  619 ;  if  defimdant  not  taken,  may  proceed  to  oot- 
lawry,  619. 
Poundage  and  Espentes,  619,  561. 
What  writs  may  istue  qfter  it,  619. 

alias  and  pluries  writs,  and  testatum,  541,  597. 
where  dd^dant  dies  in  execution,  619. 
when  JS.  fa.  cannot  be  soed  out  after  death  of  defendant,  528. 
Execution  of  the  writ,  how  far  a  discharge  f^ judgment  f  620. 
statute  of  I  &  2  Vict.  c.  110,  as  to,  620. 

no  satisfiiction,  as  sgainst  other  persons  liable  to  same  debt  and  da- 
mages, 621. 
Irregular  ea,  sa,,  622,  566. 
Capias  ad  satisfeciendum  to  fix  baU,  798. 
Capias  utlagatum,  1140. 
Capias  in  withernam,  987  ;  set.  fa.  after,  1022. 
Capiatur  pro  fine,  or  misericordi&,  462. 

Carrier,  action  against,  effect  of  plea  of  non-assumpsit  in,  226,  245 ;  effect  of, 
in  action  on  the  case,  228,  240 ;  plea  in  abatement  for  nonjoinder  not 
allowed,  816. 
Case. 

jurisdiction  of  the  court  in,  1. 
what  put  in  issue  under  plea  of  not  guUty  in,  240. 
when  defendant  may  be  held  to  bail  in,  651. 
staying  proceedings  in,  on  paying  damages,  &c.,  1197. 
or  bringing  into  court  goods  converted,  &c.,  1197. 
judgment  by  default  in,  is  interlocutory,  880. 
damages  in,  443. 
final  judgment  in,  457. 
Cassetur  breve,  1288 ;  quashing  writ  of  error,  483. 
Casual  ejector,  judgment,  &c.,  against,  in  ejectment,  932, 969,  979;  ezi 

against,  935. 
Cause,  entry  of,  for  trial,  354. 
Cepit  in  alio  loco,  plea  of,  997. 
Certificate. 

of  attorney,  49. 

of  bankrupt,  effect  of,  see  **  Bankrupts," 

of  judge,  as  to  special  jury,  350. 

of  judge,  for  speedy  execution,  402. 

for  «peedy  execution  in  ^ectment,  953,  954. 
by  sheriff  to  stay  judgment,  &c.,  on  execution  of  writ  of  inquiry*  899. 
ol  judge,  under  43  Eiix.  c.  6,  to  deprive  plaintiff  of  costs,  1362. 
under  3  &  4  Vict.  c.  24,  to  entitle  him  to  cosU,  1364. 
uoder  8  &  9  W.  3,  c.  11 ;   1363,  1365. 
under  4  &  5  Anne,  c.  16,  where  several  pleas,  1377. 
as  to  double  and  treble  costs,  1384. 
of  (iling  common  bail  on  reversal  of  outlawry,  1146. 
of  payment  of  debt  and  costs,  Sec.  on  such  reversal,  1146. 
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Certificate,  {eonimued), 

of  tipetaff,  Stc,,  on  render,  789. 

of  prothonatory  in  C.  P.  at  Lancaster  on  remoTal  of  catue,  1 160. 
Certiiyinff  or  traiMcribing  the  record  in  error,  497,  516. 
Certkmii. 

to  remove  a  cante  from  inferior  conrt,  1153. 

upon  nui  tiel  record  pleaded,  842. 

to  remoTe  cauae  to  have  execution,  1 153. 

to  TcrifSr  errors,  &c.,  501. 
Cresset  execntio,  450;  not  necessary  to  revive  judgment  by  sci.fa.  after,  1012. 
Challenges,  364,  423  ;  to  the  array,  or  to  the  polls,  423. 
Chambm,  attendance  of  judges  at,  141, 1436.     See  **  Summons  and  Order," 
Change  of  venue  generaUy,  1164.    See  **  Venue,  ehange  (^/l" 
Change  of  attorney,  72. 
Change  of  baO,  751. 
Chaplain  of  Queen*s  Bench  prison,  9. 
Charging  prisoner  with  process,  1052 ;  with  declaration,  1053 ;  in  execution, 

1058. 
Chief  Justice,  when  personally  concerned  in  action,  proceedings  in,  6 ;  tette  of 

writ  in  name  of,  149 ;  when  writ  of  error  abates  by  his  d^th,  485. 
Christmas-day,  when  reckoned  in  proceedings,  130,  20i3. 
Churdiwardens,  service  of  declaration  in  ejectment  on,  929 ;  office  of,  on  se- 
questration, 1118. 
.    Cinque  Ports,  direction  of  writs  to,  538 ;  error  from  courts  there,  482. 
^^Circuits,  the,  139 ;  judge  may  try  cause  pending  in  another  court,  140 ;  orders 

may  be  made  on,  by  judge  of  any  court,  140. 
Cities,  direction  of  writs  into,  538. 
Claim  of  conusance,  1162. 

Claims,  adverse,  proceedings  on,  1211.    See  '*  Interpleader,** 
Clergyman,  privilege  of,  from  arrest,  691, 1118;  exempt  from  being  juror,  420. 
Clergyman,  actions  against,  1118 ;  fl.fa.  de  bonit  eeeleeiatiieie,  1118,  1119 ; 

X*$trari/aeia$,  1119 ;  after  outlawry,  1119 ;  writs,  how  executed,1119; 
to  return,  1120;  premature  return,  1120;  setting  aside  sequestra- 
tion, 1120  (  effect  of  insolvency  of  defendant,  1120 ;  warrant  of  attorney, 
chaige  on  benefice,  1120. 
Clerk,  meaning  of  the  term,  1355.    See  **  Amendment.** 
Clerk  of  an  attorney,  23.     See  **  Articled  Clerkt.** 
Clerk  in  court,  9. 
Clerk  of  the  Crown  Office,  9. 
Clerk  of  the  papers  of  the  Q.  B.  prison,  9. 

Clerk  of  the  warrants  in  C.  P.,  for  registering  of  deeds  in  Middlesex,  9. 
Clerk  of  public  company,  service  of  declaration  in  ejectment  on,  929.     See 

"  Companiee.** 
Client,  tee  **  Attorney.** 
Coach  proprietors,  $ee  **  Carriere,** 
Cognovit 

The  Cognovit,  844 ;  at  what  stage  of  proceedings  given,  845 ;  by  whom 
executed,  845 ;  form  of,  and  how  affected  by  collateral  agreement, 
845 ;  condition  of  it  most  be  written  on  same  paper,  846 ;  agreement 
to  wdve  writ  of  error,  and  eei,  /a.,  846 ;  stamp  on,  846. 
How  attetted,  847. 

FUiftg  of,  847 ;  consequences  of  not  filing,  &c,  863. 
Judgment  on,  847;  lAien  it  may  be  signed,  847;  not  after  death  of 
parties,  848 ;  after  removal  of  public  officer  in  action  by  banking 
company,  &c.,  848. 
Horn  eigned,  849 ;  entry  of  appearance,  &c.,  849. 
Execution  on,  849. 
ik  what  ca$e§  may  be  eet  aeide,  850. 
ImpHed  cot^eeion  qf  action,  850. 
Writ  qf  inquiry  qfler,  851. 
Collusion,  see  <*  Fraud.'* 
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Commencement  of  actions  to  be  by  writ  of  summons,  629. 
Commission-day  at  assizes,  when  cause  must  be  entered  for  trial,  355,  556. 
Commission  for  eTamination  of  witnesses  on  interrogatories,  312. 
Commissioners  for  taking  affidavits,  9, 455 ;  for  cramination  of  witneascs*  It; 

for  swearing  affidavit  to  hold  to  bail,  10,  664 ;  jurat  in  affida:vit 

before,  665. 
Committitur  piece,  filing  of,  1059.   See  **  PrUonere,  Procttdinge  a§mm 
Common  bail,  filing  of,  in  ejectment,  939 ;  on  removal  of  cause  from  inferior 

court,  1154. 
Common  informer,  tee  **  Penal  Action ;"  corporation  cannot  mtt  aa,  1037. 
Common  jory,  how  returned,  345. 
Common  paper,  gone  through  in  Bail  Court,  134. 
Common  rleas,  jurisdiction  of,  1 ;  error  from  the  Court  of,  3 ;  oowt-loe^tf 

of,  10 ;  crier  of,  10. 
Communications  between  attorney  and  client  privileged,  61 ;  attorney  boaoBi 

to  communicate  personally  with  client,  69. 
Companies,  proceedings  by  and  against  Joint-Stock  and  other  PubUc  Coi^ 
panies. 

process,  1039* 

service  of,  1039, 157 ;  in  Ireland  not  good,  1039. 

what  pleas  allowed,  1039,  254. 

inspection  of  books  of,  1039. 

action  by  or  against  a  public  officer  of  a  banking  company,  1040. 

judgment  obtained  agaonst  a  party  not  a  public  officer,  1040. 

where  a  public  officer  ceases  to  be  sncht  1040. 

cognovit  to,  1041. 

setting  aside  tci./a,  on  judgment  on  warrant  of  attomey,  1041. 
•    8ci,  fa,  and  execution  against  members  of  banking  company,  1041. 

issuing  »ci,fa.  without  leave,  an  irregularity,  1041. 

concurrent  writs,  1042. 

variaaee  between  writ  and  declaration,  1042, 

pleas  to  get.  fa.,  1042. 

X'nst  which  shareholders  plaintiff  should  first  proceed,  1042* 
re  remedy  only  against  effects  of  the  company,  1042. 

mandamus  to,  1042. 
Company,  service  of  dedaratioa  in  ejectment  on,  929 ;  execntioii  i 

of,  1042. 
Comperuit  ad  diem,  plea  of,  need  not  be  signed,  247. 
Compounding  penal  actions,  1266. 
Compromise,  by  client  to  prejudice  attorney,  109. 
Computation  of  time,  130 ;  tee  *'  Time  :**  of  damages,  tee** 
Compute,  reference  to  master  &c.  to,  910.   See  **  Rrferemee  to  Matter,* 
Concilium,  rule  for,  abolished,  505. 
Concurrent  writs,  158,  531,  1042. 
Confessing  irregularity  in  proceedings,  1268. 
Confession,  judgment  by,  generally,  844  ;  implied  confession  of  actiQii«  850; 

writ  oJP  inquiry  on,  8^    See  **  Cognovit,** 
Confession  of  action  in  ejectment,  947. 

Confession  and  avoidance,  matters  in,  to  be  pleaded  specially,  226,  228. 
Conscience,  Court  of,  tee  **  Court  qf  Requettt,** 
Consent  rule  in  ejectment,  937 ;  production  of,  at  trial,  951.     Sao  /krtkert 

**  Ejectment/* 
Consideration,  plea  to,  234. 
Consohdatiog  actions. 

in  what  cases,  1174,  1175. 

effect  of  the  rule,  1174,  1175. 

rule  for,  when  opened,  1176. 

at  what  time  ana  how  applied  for,  1176. 

application  for  leave  to  sign  judgment  in  actionanot  trittd,  11 76. 

costs  on  payment  into  court,  1177. 
Conspiracy,  attorney,  when  guilty  of,  may  be  struck  off  the  roll,  &c.,  116. 
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Constable,  Attorney  privileged  from  being,  59 ;  exempt  from  being  juror,  420« 
Constables,  Actions  against. 

limitation  of,  1111. 

notice  of,  1113. 

demand  of  warrant,  1114. 

declaration  in,  1114. 

plea  and  subseqnent  proceedings,  1115. 

tender  of  amends  and  payment  into  court,  1115. 

proof  of  notice,  1116. 

costs  in,  1116. 
Constable,  High,  proceedings  by  and  against,  in  action  against  hnndredors, 

1045. 
Contingent  damages,  assessment  of,  889. 
Continuance,  notice  of  trial  by,  295 ;  of  trial  before  sheriff,  410;  notice  of 

inquiry  by,  895. 
Continuance,  plea  of  puis  darrein,  823. 
Continuances,  entry  of,  in  issne,  abolished,  286,  461;  of  writs  of  execution, 

1012;  entry  on  roU  to  save  Statute  of  Limitations,  1128. 
Contract,  plea  of  performance  of,  evidence  as  to,  under  general  issue,  236;  vari- 
ance in,  236;  alteration  in,  237;  merger  of,  237. 
Cimtractions  in  Christian  names,  144,  817. 
Conusance,  claim  of,  1162. 
Conviction,  party  convicted  of  crime  probably  now  might  make  affidavit  to 

hold  to  bail,  664;  of  attorney  of  a  crime,  consequences  of,  117;  persona 

attainted  cannot  be  jurors,  426. 
CouTocation,  members  of,  privilege  from  being  held  to  bail,  634. 
Coparcener,  see  **  Joint-tenantj**  **  Partners,** 
Copy  of  capias  to  be  served  on  defendant,  695 ;  of  summons  to  be  served^ 

155;  of  demurrer  books  forjudges,  831. 
Copies  of  instruments.     See  "  Inspection^**  "  Oyer,**  "  Loss" 

notice  on  opposite  party  to  admit  documents,  298. 

when  parties  may  be  compelled  to  give  them,  331. 

attorney,  when  hen  satisfied,  bound  to  give  up,  111. 
Copyhold,  relation  of  judgments  as  to,  468;  extending  of,  by  elegit,  601. 
Copyright,  non-assignment  of,  to  be  specially  pleaded,  245. 
Coram  nobis,  or  vobis,  error  in,  519. 

Cornwall,  error  from  Stannary  Courts  of,  482 ;  execution  on  judgment  in,  1161. 
Coroner,  direction  of  writs  to,  537;  direction  of  attachment  to,  560  ;  award 

of  venire  to,  where  sheriff  a  party,  284. 
Corporate  towns,  award  of  venire  in  cose  of,  285. 
Corporation  books,  inspection  of,  1248. 
Corporations,  proceedings  by  and  against,  1037;   must  sue  or  defend  by 

attorney,  1037 ;  distringas  as  to,  1037 ;  attorney  privileged  from  serving 

offices  of,  59. 
Corporators  and  Hundredors,  when  privileged  from  being  held  to  bail,  641. 
Costs,  attomies'  bills  of,  81.     See-  *^  Attomies,** 
Costs  between  attorney  and  client,  81 — 115. 
Costs  of  particular  actions  by  and  against  particular  persons,  and  in  particular 

proceedings,  &c.,  see  the  respective  Titles  throughout  this  work. 
Costs  generally. 

1.   On  Verdict  for  Plaintif,  1359. 
/»  general  t  1359. 
For  less  than  40«.,  1360. 
statutes  as  to,  1360. 

where  jadge  certifies  under  43  Elix.,  1360. 
where  he  certifies  under  3  &  4  Vict.  c.  24;  1360. 

under  stat.  8  &  9  W.  3,  c.  11,  s.  3,  in  action  of  trespass, 

13C5. 
under  stat.  21  Jac.  1,  c.  16,  as  to  actions  for  slander,  1365. 
under  Court  of  Requests  Acts,  1366. 
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CofU  generally,  {eontinued), 

Fbr  lei8  than  20/.,  1366  ;  stat.  9  &  10  Vict.  c.  95,  as  to.  1366. 
Where  plaintiff  recwere  ie$$  than  the  eum  for  which  he  arretted 
drfendant,  1367. 

Stat.  43  G.  3,  c.  46,  s.  3,  as  to,  1369. 

cases  within  tht  act,  aad  decisions  as  to  it,  1370. 
Debt  on  a  judgment t  1371. 
In  an  action  on  a  statute,  1372. 
In  debt  fornoteettmg  out  tithee,  1372. 
In  action  for  infringement  qf  patent,  1373. 

2.  On  Verdict  for  Defendant. 

generally,  1373. 

where  several  defendants,  and  some  acquitted,  1374. 

where  some  defendants  go  to  trial,  and  others  suffer  judgment  bj 

default,  1375. 
by  and  to  what  defendants  payable,  1375. 

3.  Where  there  are  Several  lesuet. 

who  entitled  to  general  costs  of  cause,  1376. 

who  to  the  costs  of  the  issues,  1377. 

stat.  4  &  5  Aime,  c.  16,  where  defiendant  succeeds  on  a 
whole  action,  1377. 

rule  of  H.  T.,  2  W.  4,  depri?ing  plaintiff  of  costs  of  issues  on  wfaidi 
he  ftuls,  and  giving  defendant  costs  of  issues  on  whidi  he  suc- 
ceeds, 1378. 

where  sereral  counts  or  pleast  and  no  distinct  matter  of  complaint  or 
defence,  1380. 

what  costs  aUowed,  where  some  issues  found  for  plaintiff  and  soae 
for  defiendant,  1381. 

4.  On  a  judgment  by  Default,  1382^  881, 1375. 

5.  Double  (md  treble  coete* 

in  what  cases,  1382. 

how  estimated,  1383. 

suggestion  for,  when  necessary,  1384. 

certificate  for,  when  granted,  &c.,  1384. 

repeal  of  acts  giving  these  costs,  &c.,  1384. 

6.  T^Butation  qf  eoete,  and  what  eoete  allowed,  1384,  91^101. 

Bg  whom  taxed,  1384. 

Notice  of  taxation,  Affidavit  qf  Inereaee,  1385. 

delivery  of  copy  of  bill  of  costs,  ^c.^  in  Exchequer,  1386. 

heading  of  biU,  1385. 

one  appointment  only  necessary,  1385. 
What  eoete  allowed,  1387. 

in  general,  1387. 

letters,  1387. 

writs,  1387. 

pleadings,  1387. 

rules  or  orders,  1388. 

amendment,  1388. 

attachment,  1388. 

costs  of  trial,  1389. 

attendance  of  attorney,  1389. 

fees  to  counsel,  1389. 

counsel's  clerk's,  1390. 

briefs,  1390,1381. 

witnesses,  and  evidence.  1390. 

surveys,  experiments,  1392. 

where  venue  laid  out  of  London  or  Middlesex  to  obtain  q>eedy 
execution,  1392. 

where  cause  made  a  remanet,  1392. 

where  a  new  trial  granted,  1043. 
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Costs  genertUj,  {eoniinu^d)* 

on  a  vtmre  d€  novo,  1349. 

where  lereral  defendanti,  1374. 

where  sereral  iasues,  1376. 

where  doable  or  treble  coiti,  1382. 

ts  to  dlMUowsDce  of,  where  attomej  uncertificftted  or  disentitled 

thereto,  50,  5U 
table  of  costs  to  be  allowed,  1529. 
ik  eauiet  not  exceeding  20/.,  1393,  1394  ;  certificate  to  entitle  plaintiff' 

to  costs  on  higher  scale,  1395. 
Reviewing  the  taxation,  1395. 
Remedy  for  eoste,  1396. 

by  attachment,  eee  **  Attachment,** 
bj  execution  under  1  &  2  Vict.  c.  110,  s.  18  ;  1428. 
setting  off  costs  against  costs,  625. 
when  security  for,  may  be  compelled  to  be  giren,  1230. 
as  to  attorney's  remedy  for,  against  client,  102 — 110. 
Costs  for  not  Proceeding  to  Trial, 
in  what  cases,  1295. 
when  and  how  obtuned,  1296, 1297. 
term's  notice  for,  not  necessary,  1296,  1297. 
after  rule  for  judgment  as  in  case  of  a  nonsuit,  1296,  1297. 
no  stay  of  proceedings,  1297. 
remedy  for  the  costs,  1297. 
Costs  on  trial  before  sheriff,  413. 
Costs  on  writ  of  error,  509,  515. 
Costs  on  trial  of  fieigned  issue,  or  special  ease,  810. 
Costs  of  the  day  for  not  proceeding  to  trial,  1295. 
Coste,  security  for,  1230.     See  **  Security  for  Coete.** 
Counsel,  attorney  getting  himself  struck  off  roll  to  become  one,  122 ;  signs, 
ture  of  pleas  by,  247 ;  signature  of,  in  pleadings  in  error,  500 ;  of  repli- 
cation, &c.,  278 ;  of  demurrer,  827  ;  of  joinder  in  demurrer,  signature 
not  necessary,  829;  order  for  hearing  of,  on  motions,  136;  course  as  to 
hearing,  &c.,  at  trial,  372 ;  right  of  speech,  373;  in  qeotment,  where  se- 
Teral  lessors,  951 ;   course  as  to  reply,  &c.  on  trids,  382 ;  course  on 
arguing  demurrer,  834 ;  on  writ  of  error,  505, 514,  518 ;  when  privileged 
from  being  held  to  bail,  636;   new  trial  for  absence,  &c.  of,   1328; 
exempt  from  being  jurors,  420 ;  attending  by,  on  executing  inquiry,  896 ; 
what  fees  and  costs  for,  allowed,  1389,  1390,  410. 
Countermand  of  notice  of  trial,  296 ;  of  trial  bcifore  sheriff,  410  ;  the  like  in 

trials  at  bar,  359 ;  of  notice  of  inquiry,  895. 
Country,  {tleading  concluding  to,  need  not  be  signed,  247 ;  notice  of  trial  on 

pleadings  concluding  to,  292. 
County  court,  attorney  practising  in,  withot^  certificate,  59  ;  proclamations  at, 

for  outlawry,  1137. 
County  palatine. 

writ,  how  directed  to,  538. 
how  executed  there,  545. 
rule  or  order  to  return  writ  in,  554. 
award  of  mittimus  on  issue  into,  283. 
Nisi  Prius  record  in,  337. 
no  trial  at  bar  in,  358. 
error  from  court  of,  482. 
execution  from  and  into,  538. 
removal  of  causes  from  courts  of,  1160. 
Court,  arrest  cannot  be  made  in,  637  ;  nor  can  execution,  548,  549. 
Courts  at  Westminster, 
jurisdiction  of.  1 — 4. 
judges  and  officers  of,  5 — 20. 
routine  of  business  of,  and  sittings,  134. 

ll3 
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Courts  at  Westminster,  (continued). 

sittings  in  banc  in  term  and  vacation,  154. 
sittings  in  Bail  Court,  134. 
roatiae  of  business  in  banc,  135. 
paper  days,  &c.,  135. 
new  trial,  motioB  paper,  135. 
special  paper  in,  135. 

peremptory  paper,  abolished  in  Q.  B.,  136. 
enUrged  rules,  when  heard  in  Q.  B.,  136. 
peremptory  paper  in  Exchequer,  or  Common  Pleat,  136. 
pre-audience  and  going  through  the  bar,  136. 
motions  on  last  day  of  term,  137,  1413. 
sittings  in  Exchequer  Chamber,  137. 
sittings  at  Nisi  Prius,  138. 
what  causes  tried  at  third  sittinf  of  Q.  B.,  138. 
sittings  after  term,  138. 
separate  sittings  at  Nisi  Prius,  139. 
Judges  may  try  issues  from  any  court,  139« 
sittings  may  be  held  at  any  convenient  pUce,  139. 
Court,  Inferior,  jurisdiction  of,  in  peaal  acdoos,  2 ;  removal  of  canaes  firoBs, 
1152 ;  see  **  Removal  ofcamu:^*  claim  of  conusance  in,  1162 ;  attomej 
practising  in,  without  certificate,  59;   attorney  of  superior  oowt  may 
practise  in,  44  \,  attorney  practising  in  name  of  another,  59  ;  error  from, 
516. 
Court  of  Requests,  how  far  attorney  subject  to  jorisdiction  of,  1048  ;  costs  of 
actions  which  ought  to  have  been  commenced  in,  1366 ;  stay  of  procead- 
ingt  in  such  actions  without  costs,  1206 ;  suggestiona  on  the  roU  for,  1399. 
Covenant. 

pleas  in,  254. 

payment  into  court  in,  1179. 
staying  proceedings  on  payment  of  debt  in,  1197. 
particulars  of  demand  in,  1252. 
damages  in,  443. 
costs  in,  1361. 

judgment  by  default  in,  is  interlocutory,  880. 
writ  of  inquiry  in,  886. 
reference  to  compute  in,  910. 
Coventry,  direction  of  writs  to,  538. 
Coverture,  nee  **  Husband  and  Wtfe ;"  plea  of,  1097 ;  moat  be  pleadedin  per^ 

son,  818. 
Craving  oyer,  &c.,  1237.     See  **  Oyer.'* 
Credit,  effect  of  giving,  in  a  declaration,  227,  note. 
Creditors,  warrar;i  of  attorney  to  defraud,  set  aside,  860. 
Crier  of  Common  Pleas,  10 ;  crier  and  usher  of  Court  of  Q.  B.,  10 ;  crier  at 

Nisi  Prius,  in  London  and  Middlesex,  10. 
Criminal  conversation,  plea  in,  228, 243  ;  chanse  of  venue  in  action  for,  1164 ; 

damages  in,  447  ;  new  trial  for  exoearive  damages  in,  1326. 
Criminal  proceedings,  staying  proceedings  pending,  1208. 
Criminal  custody,  render  in  case  of,  787 ;  proceedings  against  priaonen  in 

case  of,  1054. 
Crops,  seizure  of,  in  execution,  579. 

Cross-examination  of  witness  at  trial,  380 ;  on  interrogatories,  317. 
Crown  side  of  the  Q.  B.,  clerk  of  the,  10 ;  rules  granted  on,  1410. 
Cursitors,  12. 
Custody,  eee  **  Arrett,**  **  PrUomer,**  *'  Duehar§e  from,  when  ought  medio 

hate  been  arresUd.** 
Customs  and  Excise,  officers  of. 
Exempt  from  being  jurors,  421. 

Actions  against,  1111 ;  limitation  of,  1111 ;  notice  oi,  &e.,  1112, 1113; 
declaration,  1114;  plea,  &c.,  1115;  tender  of  amends,  1115;  pay* 
ment  into  court,  1115;  proof  of  notice,  1116;  costs,  1116. 
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in  what  actions,  443 — 446. 

where  a  set-off  pleaded,  444. 

interest  when  given  as,  446. 

must  not  be  for  cause  of  action  subsequent  to  suit,  447. 

matters  not  pleaded  not  allowed  in  mitigation,  447* 

when  limited,  447. 

how  assessed  where  a  penalty,  448. 

cannot  exceed  damages  in  declarationi  448. 

when  increased,  448. 

when  reduced,  449. 

where  sereral  defendants,  449. 

where  several  counts,  issues,  &c.,  450. 

on  a  nonsuit  or  verdict  for  defendant,  451. 

double  and  treble  damages,  451. 

consequences  of  omission  by  jury  to  assess,  889. 

remission  of,  1085,  451.     See  **  Remittitur  damnaJ* 

proof  of,  on  executing  vnrit  of  inquiry,  896. 

staying  proceedings,  when  under  40«.,  1205. 

what  damages  carry  costs,  1359,  &c. 
Date,  mistake  in,  in  attorney's  bill,  when  not  material,  87;  in  p&iticulars  of 

demand,  1261  ;  of  declaration,  1^3;  of  plea,  &c.,  223;  of  writ  of  sum- 
mons, 148;  of  writ  of  capias,  678,  148;  of  »ci.  fa.  1025;  of  writ  of 

inquiry,  890. 
Day,  see  **  Time" 
Day  in  court  given  to  defendant,  879. 
Day  rules  abolished,  1062. 
De  melioribns  damnis,  450. 
De  novo,  entering  demurrer  for  argument  de  novo,  835 ;  venire  de  novo, 

1348,  450. 
De  proprietate  probanda,  writ  of,  in  replevin,  988. 
Death  of  parties. 

before  verdict,  or  judgment  by  default,  1406. 

after  verdict  and  before  final  judgment,  1407. 

between  interlocutory  and  final  judgment,  1407. 

after  final  judgment,  1408,  528. 

after  execution,  1408. 

after  writ  of  error,  1408. 

of  defendant,  how  far  a  discharge  of  his  bail,  1408. 

effect  of  death  in  ejectment,  950. 

in  replevin,  985. 

on  warrant  of  attorney,  858. 
on  cognovit,  848. 

on  arbitrator's  authority,  1409,  1468. 
Death  of  the  chief  justice,  when  writ  of  error  abates  by,  485 ;  teste  of  writ  of 

capias  in  case  of,  678  ;  teste  of  writ  of  summons,  149. 
Death  of  attorney  in  the  cause,  72,  74  ;  effect  of,  on  clerkship,  28  ;  on  his  un* 

dertakings,  &c.,  74. 
Debt,  jurisdiction  of  the  courts  in  action  of,  1 ;  indorsement  of,  on  capias ^  678 ; 
on  distringas,  179 ;  pleas  in,  227 ;  when  plea  in,  a  nullity,  227  ;  change  of 
venue  in,  1165 ;  payment  into  court  in,  1180, 1184  ;  staying  proceedings 
on  payment  of,  &c.,  1194;  damages  in,  444;  judgment  in,  final,  880; 
writ  of  inquiry  in,  when  necessary,  886 ;  costs  in,  1361, 1371 ;  elocution, 
in,  527. 
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Debt  on  bond,  eridenee  under  non  eti  factum,  237 ;  writ  of  inquiry,  &c.,  on, 
901 ;  suggestion  of  breaches  in,  901 ;  scire /aeia»,  on  tardier  brwdwt, 
208  ;  payment  into  court  in,  1180 ;  staying  proceedings  in,  1195. 
Deceit,  see  **  Fraud,**  eridence  under  not  guilty  in  action  for,  243. 
Decern  tales,  359. 

Declaration.    (As  to  the  declaration  im  particular  actions  and  cases,  see  ika 
different  Titles  throughout  this  Indsjr.) 
When  to  declare,  183, 184  ;  declaring  by  the  bye  abolished,  184. 
In  what  time  plaint^  obliged  to  declare,  184. 
Obtaining  time  to  declare,  185,  186. 
Consequences  of  declaring  too  soon  or  too  late,  186. 
How  to  declare t  186. 

delivering  declaration,  187. 
filing,  187. 
notice  of,  187. 

declaration  filed  from  sendee  of  notice  only,  187. 
irregularities  in  dellTering  or  filing,  190. 
form  of  declaration,  190. 
should  correspond  wi^  writ,  190. 
in  names  of  parties,  190. 
in  number  of  parties,  192. 
in  character  of,  192. 
in  the  form  of  action,  192. 
title  of  court,  193. 
date  of,  193. 
venue  in,  194. 
commencement  of,  194. 
common  counts  in,  195. 
rules  of  court  against  prolixity  in,  195. 
statement  of  abuttals,  195. 

entry  of  pledges  and  quo  minus  to  be  omitted,  196. 
Strihing  out  superfluous  matter  and  counts,  196. 
rules  prohibiting  several  counts,  197. 
when  allowed  or  not,  197, 198,  199. 

costs  where  distinct  subject-matter  of  complaint  not  provedf  202.. 
Irregularity  in  declaring,  202. 

in  what  time  to  be  taken  advantage  of,  202. 
waiver  of,  203 

application  to  take  advantage  of,  203. 
Amendment  qf,  203. 

in  what  cases  allowed,  203. 
how  obtained,  204. 
time  of  aDplication  for,  204. 
to  add  new  count,  205. 
to  change  furm  of  action,  205. 
costs  of  amendment,  206. 
pleading  after,  206. 
order  for,  may  be  abandoned,  206. 
What  d^'ects  in,  aided  by  verdict,  Sfc,  1357. 
Deeds,  oyer  of,  1237.     See  **  Bond/* 
Default,  judgment  by,  879.     See  "  Judgment  by  d^ault,** 
Defeazanoe  on  warrant  of  attorney,  853,  &c.     See  **  Warrant  ((f  Aitorwag,*^ 
Defect,  hee  "  Irregularity,**  and  the  different  Titles. 
Defence,  see  ♦*  Plea,*'  *•  Attorney  **  who  to  begin  at  trial ,  Ac.,  382. 
Delay,  see  **Lac/tes;**  when  term's  notice  necessary  aifter,  set  **  2Vrw'# 

Notice.** 
Delivery  of  attorney's  bill,  89. 
Delivery  of  declaration,  187. 
Demand. 

of  declaration  before  nonpros,  186. 
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Demand,  {eomtinHed^i* 

of  a  plea,  215. 

of  replication  necessary,  277. 

of  rejoinder,  279. 

of  nomberof  roll,  &c.,  on  nul  tiel  record  pleaded,  838. 

before  signing  judgment  on  warrant  of  attorney,  867. 

before  execution  on,  874. 

of  possession  in  ejectment  on  1  Geo.  4,  c.  87 ;  972. 

of  rent,  to  work  a  forfeiture,  967. 

of  possession  before  ejectment,  872. 

of  oyer,  1238.    Sf  **  Oyer.** 

of  inspection  of  instrument,  1242. 

of  perusal  and  copy  of  a  warrant  in  action  against  constables,  &c.,  1114. 
Demand,  particulars  of,  1251.    See  **Particulara  qf  demand,*' 
Ilemise  in  ejectment,  918;  mistake  in,  918;  amendment  of,  &c.,  948. 
Demurrage  on  charter-party,  plea  as  to,  245. 
Demurrer. 

ForfHf  Sfc,  of,  827 ;  marginal  note  to,  827. 

Setting  it  aside  ai/rivohue,  or  for  want  of  marginal  note,  828. 

Withdrawing  of,  ^c,  828. 

Amendment  brfore  argument,  829. 

Joinder  in,  829. 

Notice  qf  inquiry  on,  830. 

Demurrer  book,  830. 

form  of,  and  how  made  up,  830. 

where  issues  in  fact  and  in  law,  830. 

copies  of  demurrer  book,  to  be  delivered  to  judges,  831. 

points  for  argument  to  be  stated  in  margin,  832. 

brief  for  counsel,  833. 

Argument  of  833. 

setting  down  for,  833. 

notice  of,  833. 

time  and  manner  of,  834. 

plaintiff  may  be  nonsuited  after,  834. 

Amendment  qfter  argument,  SfC,,  834. 

Judgment  on,  835,  836. 

Cotts  on,  836. 

Execution  qfter,  837. 
Demurrer,  when  an  issuable  plea,  221. 
Demurrer,  proceedings  on,  in  replevin,  999. 
Demurrer  books,  830. 
Demurrer  to  evidence. 

in  what  cases,  429. 

allowance  of,  429. 

assessment  of  damages  on,  429. 

joinder  in,  429. 

argument  of,  429. 

judgment  on,  429. 
Deposit  with  sheriff. 

when  may  be  made,  707. 

motion  by  defendant  to  Uke  deposit  out  of  court,  708. 

the  same  by  plaintiff,  708. 

entering  an  appearance  after,  710.    See  further,  **  Bail-bond,* 

payment  into  court  in  lieu  of  special  bail,  774. 
Detainer,  696.     See  *'  Prieonen,  actions  agaii^t.** 
Detinue,  what  put  in  issue  by  non  detinet,  237;  damages  in,  445;  staying 

proceedings  in,  1197. 
Devastavit,  its  effect  upon  proceedings  against  executors  or  administrators, 

1081. 
Devisee,  actions  against,  1083,  1087;  actions  by,  1087;  admitted  to  defend 

in  ejectment,  1089. 


If 
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Dies  ncm,  jc^?ment  csnzioc  be  signed  on,  263;  reCus  dijof  writ,  if  mpaB^a 

nnllitj.  540. 
Dilatory  plea,  «ee  "  Abatement;**  sffiikrit  to  verify,  jodgment  fia-  vzat  oi; 

267 ;  sham  plea,  vbea  jad^ment  mar  be  signed  oc,  265. 
Direction  of  writ  of  svunmoos,  144;  of  capiat,  671;  of  dtstTincaa,  177;  of 
writ  of  trial,  409;  of  vriu  of  error,  486,  511,  516,  519;  of'sdn  Imam, 
1024;  of  vnts  of  execution,  537. 
Discharge  of  defendant  firomcnstody  when  he  on^it  not  to  hare  been  aimted^&e. 
When  enlUUd  to  be  duckaryed,  698 ;  enartrnmC  as  to,  69$ ;  grocads  lar 
difichargin^  defendant  since  1  &  2  Vkt.  c  110,  638 ;  grcponds  of, 
before  ^t  statute,  €98 ;  pririlege,  698,  63^—^46 ;  caxae  of  actios 
insaifident,  699 ;  Tarianee  betveen  alidarit  lad  process,  ace,  699, 
663 — 677 ;  deCective  affidarit,  699 ;  irrccvlar  prooenfings,  699 ;  debt 
redneed  bdov  jf20  after  arrest,  700. 
Affidsmi*  applying  for,  700 ;  counter  aflidarit  at  to  csoae  of  action,  TOt; 
snpplementary  affidavit  as  to,  701 ;  affidarxts  SKd  before  jci^  to  he 
bron^  before  court,  701. 
The  mpplicutiom  fvr^  701 ;  form  of  motkn,  702 ;  time  of  makmg  *ppK- 
cation,  702  ;  costs  of,  703 ;  plain  tiff  not  bomd  to  aeoep;  appemvwe 
entered  after  £adiar]ge,  703 ;  jnstificatkm  cf  armt,  vfaere  aSdarik 
informal,  703. 
Discharge  of  defendant  withoat  bail-bond,  &e.,  710.     Set  *'  Aci/  BomdJ* 
Discharge  by  pLuntifi',  on  payment  of  debt  and  costs  by  bis  oonaent,  712. 
Discharge  from  custody  after  arrest  nnder  ea.  aa.,  614. 
Discharge  of  bail  to  the  action,  bov  and  in  vhat  cases,  781. 
Diadiarge  of  prisoner  by  snperBcdeas,  in  vbat  cases,  1063. 
Discharge  of  prisooers  ondar  saaall  debtors  act,  1066. 
Discharge  of  prisooen  by  odier  means,  1070. 
Discharge  of  judgment,  hov  fa  ezecntiott  is,  566,  630l 
Disoontinnanoe  and  rule  to  diaeootinae. 
Continuances,  12S4. 
Role  to  disoontinoe,  1284. 
when  obtazoed,  1284. 
motion  and  rale  for,  1285. 
in  general  granted  opoo  payment  of  costs,  1285. 
tiTstinn  of  costs,  1^»6. 
oooseqneoce  of  not  pajring  costs.  1286. 
compelling  plaintijf  to  enter  diacxmtinaance,  1287. 
when  rale  to  disoontinoe  diadiarged,  1287. 
new  action  after,  12S7. 
errxir  after,  1287. 
Discoatinaanee,  proof  of  debt,  hov  bx  diMuatinaance  of  actioii  againat  bank- 

rnpts,  ficc,  1105. 
Disorderly  boase,  oompoondfing  action  for  penalty  for,  1267. 
Diseolotion  or  prorogation  of  parliament,  no  ahatrairat  of  vrit  of  error,  48S. 
Distrcss,see  '^JZ^pJerm;''  seaich  for,  befiWe  ptnoeeifiBg  to  bring  cjectmed,  9(S. 
Distriets,  direction  and  exeention  of  wrxts  in,  537. 
Distringas  to  compel  appearanoe. 

/a  vAaf  ease*  U  lies,  ndmgmmti  «Aoa^  171—173. 
in  general,  171 — 173. 
when  ilifiaihiit  abroad,  171—173. 
against  lunatic,  &c.,  171 — 173. 

fa  oAfata  U,  173. 
in  tenn,  173. 
iBTacatian,  173. 

cndeavocrs  to  sure  saataaont,  173. 

^)>pGcatiotts  to  be  made  by  eal&ig  at  defendnf  s  boase,  173. 
oanre  of  basixvas  to  be  stated  on  fait  two  c^U,  173. 
appointment  to  be  Baadr,  174. 
writ  of  samnMns  to  be  left,  174. 
dcfcndaat  must  appear  to  aroid  serrlse  of  writ,  174. 


Distringti,  to  compel  appearance,  (com/uiimJ). 

mere  absence  from  home  not  loflSdent,  174. 
should  be  made  aware  of  writ  of  nimmona  issued  against  him,  174. 
search  for  appearance  before  applying  for  distringas,  175. 
time  of  applying  for  order  for  distringas,  175. 
to  whom  to  apply  for,  1 75. 
affidavit  for,  175. 

affidavit  for  distringas  for  outlawry,  176, 
order  how  obtained,  practical  directions  fori  176. 
How  tued  ouit  d)*c.,  177. 
Form  qft  177. 

direction  of,  1 77. 
names  of  parties  in,  178. 
cause  of  action,  178. 
return  and  teste  of,  178. 
notice  at  foot,  178. 

variation  from  prescribed  form,  when  bad,  177. 
Indonements  on,  1 79. 
How  executed f  and  appearance  qfier,  I79, 
practical  direction  as  to,  1 79. 
outer  door  or  window  not  to  be  broken,  179« 
appearance  when  it  is  executed  or  served,  179. 
appearance  when  it  cannot  be  executed,  180. 
where  party  a  lunatic,  181. 
Defeeie  in,  and  irregularities  in  obtaining  wrU,  181. 
when  improperly  obtained,  set  aidde,  181. 
but  not  so,  if  defect  in  copy  served,  182. 
Amendment  qf,  1C3, 182. 
Dittress  on^  how  disposed  qf,  182. 
Distringas  to  proceed  to  outlawry,  1134. 
Distringas  upon  an  aecedas  ad  curiam,  989. 
Distringas  to  compel  an  appearance  in  replevin,  990. 
Distringas,  or  habeas  corpora,  342,  344. 
Distringas  Vicecomitem,  594. 
Docketing  judgment,  4C3. 

Doctors  of  medicine  exempt  from  being  jurors,  420. 
Doors,  breaking  open  of,  in  execution  of  process,  549 ;  on  distress  foir  rent, 

960. 
Double  and  treble  costs,  repeal  of  laws  as  to,  1382  ;  full  indemnity  for  costs 
given  instead  of,  1382,  1383 ;  in  ejectment,  977  ;  in  replevin,  1002  ;  in 
action  against  bankrupts  or  their  assignees,  1107;  in  actions  against 
justices,  officers,  &c.,  1116;  for  suggestions,  &c.,  1384. 
Donble  and  treble  damages,  451. 

Double  pleas,  &c.,  249 ;  judge's  order  and  rule  for,  259  ;  costs  on,  1376. 
DoTcr,  direction  of  writs  to,  539. 
Drafts,  see  **  Copies,** 

Durham,  in  lieu  of  award  of  venire,  must  be  a  mittimus,  283 ;  removal  ot 
judgment  from,  1161 ;  direction  of  writs  to,  539 ;  order  of  a  judge  of, 
for  commission  to  examine  witness,  314. 


Elase  and  favour,  plea  of,  is  an  issuable  one,  221. 

Baster,  when  court  do  not  sit  during,  129 ;  days  in,  when  not  reckoned,  129, 

209. 
Ejectment  in  Ordinary  Cases. 

Jurisdiction  of  court  in,  1. 

Proceedings  in,  not  aflfected  by  2  W.  4,  c  39 ;  3. 
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Ejectment,  in  Ordinary  Cases,  (continued), 

(1)  Nature  qfthe  Action,  &c.,  915. 

right  to  enter  npon  land  without  action,  915. 

the  only  action  for  the  specific  recovery  of  land,  915. 

actual  entry,  or  notice,  when  necessary  before  action,  916. 

notice  to  quit,  916. 

determination  of  tenancy-at-will,  916. 

disclaimer  of  landlord's  title,  916. 

equitable  jurisdiction  in  ejectment,  91 7. 

(2)  The  Declaration,  917. 

form  of,  917. 

title  of  court,  917. 

commencement  of,  917. 

title  of  term,  917. 

day  of  demise,  918. 

Tcnue,  918. 

situation  of  premises  to  be  stated,  918. 

superfluous  counts,  918. 

unnecessary  statements,  919. 

the  notice  to  appear,  919. 

(3)  Service  of  Declaration,  921. 

when  to  be  made,  921. 

how  to  be  made,  921. 

explaining  the  service,  &c.,  922. 

where  several  tenants,  923. 

service  in  ordinary  cases  on  tenant  or  his  wife,  923. 

on  child  or  servant,  with  proof  that  tenant  received  dedaraticm 

before  term,  924. 
service  where  tenant  resides  abroad,  or  evades  service,  926. 
where  premises  wholly  abandoned,  928. 
in  case  of  lunacy,  928. 
in  case  of  bankruptcy,  928. 
on  holders  of  chapel,  929. 
on  corporations,  companies,  &c.,  929. 
on  chuitable  institutions,  930. 
on  commissioners,  930. 

(4)  Affidavit  qf  service,  930. 

how  made,  &c.,  930. 

where  several  tenants  in  possession,  932. 

supplemental  affidavit,  932. 

(5)  Judgment  againtt  the  casual  Rector,  932. 

the  motion  and  rule  for,  932. 

when  to  be  made,  932. 

practical  directions  as  to,  933,  934. 

where  several  tenants,  933,  934. 

in  what  time  must  be  drawn  up,  933,  934. 

setting  aside  rule,  933,  934. 

judgment,  when  and  how  signed,  934. 

execution  on,  935,  959,  960. 

setting  aside  judgment  by  defitult,  &c.,  935. 

(6)  The  Appearance,  Consent  Rule,  and  Plea,  937. 

By  Tenant,  937. 

when  willing  to  defend,  937. 

but  not  bound  to  appear,  &c.,  937. 

time  for,  938. 

appearance,  &c.,  939. 

may  be  before  rule  for  judgment,  938. 

how  entered,  &c.,  practicu  directions  at  to,  939. 

form  of  consent  rule,  939. 

plea,  ^40,  941. 
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igertmgnt,  Proceedings  in,  in  Ordinary  Cases,  (eontinuid), 
B^  Landlordf  &c.,  941. 
^     appearance  and  plea,  5cc.,  by,  941. 

time  of  applying  for  rule,  942. 

rule,  &c.,  how  obtained,  and  proceedings  on,  by  landlords,  942. 

setthig  aside  mle,  &c.,  943. 

where  tenant  a  pauper,  943, 

security  for  costs,  943. 

what  defences  by  tenant  landlord  may  set  up,  943. 
(J)  Proeeedingt  by  plaintiff  on  content  rulep  brforeinue  joined,  944. 

consent  rule,  when  and  how  drawn  up,  &o.,  944. 

Replication,  &c.,  944. 

Non  pros.,  944. 

Discontinuance,  945. 

Judgment  as  in  case  of  a  nonsuit,  945. 

(8)  Jneidental  proceedings  by  either  party,  945. 

PartiaJari  qf  premiset,  ^c,  945. 

of  breaches  of  covenant,  945. 

of  lessor's  residence,  &c.,  947. 
Security  for  coMtt,  945. 
Staying  proceedings t  ^c.,  946. 

not  for  cesser  of  title,  946. 

for  non-repair,  946. 

for  non-payment  of  rent,  956. 

by  mortgagee  against  mortgagor,  946. 

where  property  in  possession  of  the  Crown,  947. 
Cognovit,  Warrant  of  attorney,  Sfc,  947,  948. 
Amending  declaration  and  notice,  948. 
Striking  out  demises,  Setting  aside  plea,  ^c,  948. 

setting  aside  appearance,  949. 
Consolidating  proceedings,  948. 

several  actions,  949. 

several  defences,  950. 
Death  qf  parties— ^ect  qf,  950. 

(9)  The  Issue,  Notice  of  trial.  Jury  process,  and  Nisi  Prius  record,  950. 

practical  directions  as  to,  950. 

consequences  of  not  trying  pursuant  to  notice,  8tc.,  951. 

(10)  Proceedings  at  the  trial,  951. 

right  of  parties  to  be  heard  separately,  951. 

amendments  at,  385,  Sec. 

plea  puis  darrein  continuance,  952. 

proceedings  where  defendant  does  not  appear  at  trial,  952. 

nonsuit  on  merits,  952. 

verdict,  952. 

damages,  953. 

certificate  of  costs,  953. 

certificate  for  speedv  execution,  953. 

(11)  Costs,  954. 

who  entitled  to,  954. 

how  recovered  by  plaintiff,  955. 

how  by  defendant,  955. 

on  death  of  parties,  956. 

where  ordered  to  be  paid  by  third  parties,  956. 

compelling  security  for,  in  general,  937. 

(12)  The  Judgment  qfter  a  verdict  or  nonsuit,  957. 

practical  directions  as  to,  957. 

where  judge  certifies  for  immediate  execution,  458. 

(13)  Error,  957. 

baU  in,  957. 

by  whom  and  when  brought,  958. 
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Ejectment,  Proceedings  in,  in  Ordinary  Cases,  {continued)* 
(13.)  ErroTf  (continued), 

what  may  be  assigned  for  error,  958. 
effect  of,  on  execution,  958. 
rale  not  to  commit  waste,  958. 

remedy  for  mesne  profits,  and  damages,  pending  error,  958. 
as  to  lessor  of  plaintiff  being  entitW  to  double  costs  of  exe- 
cuting the  inquiry,  510. 

(14)  Execution  in,  959. 

at  what  time  may  be  issued,  959. 

where  term  of  demise  expired,  959. 

leave  of  court  when  necessary,  959. 

for  plaintiff's  costs,  959. 

for  defendant's  costs,  959. 

teste  and  return  of  habere ,  ^'C,  959. 

habere  facitu,  bow  sued  out,  960. 

how  executed,  960. 

aliae  habere  where  possession  not  completely  given,  960. 

writ  should  be  executed  within  reasonable  time,  961. 

sheriff's  poundage  on,  961. 

attornment  in  lieu  of  execution,  961. 

entry  without  habere  faciae,  or  on  irregular  one.  961. 

execution  on  judgment  of  inferior  court,  962. 

(15)  Re$Htution,  962. 

(16)  fi-ctre  Facfc#,  962. 

if  writ  not  issued  within  the  year,  962. 
after  death  of  parties,  963. 
after  marriage  of  parties,  963. 
on  judgment  against  casual  ejector,  963. 
Ejectment  upon  a  Vacant  Possession. 
Entry  without  an  action,  963. 
What  a  vacant  possession,  964. 
Entry,  lease  and  ouster,  &c.,  965. 
Subsequent  proceedings,  966. 
Ejectment  by  Landlord  for  Forfeiture  by  non-payment  of  Rent. 
Where  a  sufficient  distress  on  the  premises,  966. 
Where  not  a  sufficient  distress  on  the  premises,  968. 

statute  as  to,  968. 

search  for  distress,  968. 

declaration  and  aerrice  of,  969. 

judgment  against  casual  ejector,  969. 

appearance  and  subsequent  proceedings,  970. 

mesne  profits,  970. 

tender  of  rent — bill  in  equity,  &c.,  970,  971. 
Ejectment  by  Landlord,  under  1  Geo.  4,  c.  87. 
Statute  as  to,  971. 

To  what  cases  the  statute  applies,  971. 
Statute  not  compulsory,  972. 
Demand  of  possession,  972. 
Declaration  and  notice,  972. 
Service  of,  972.  921—930. 
Bail  on,  973—975. 
Judgment  against  casual  ejector,  975. 
Appearance  and  plea,  976. 
Issue,  Nisi  Prius  record,  jury  process,  976. 
Trial  of,  976. 

Damages,  976:  mesne  profits,  977. 
Double  costs,  977. 
Staying  execution,  977. 
Securities  to  be  given  on  bringing  error,  978. 
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Ejectment  by  Landlord,  under  11  Geo.  4  &  1  Will.  4,  c.  70,  si.  36,  37. 
The  SUtute,  978. 
Cases  within  it,  979. 
Declaration  and  notice,  979, 
Service  of,  979,  921—930. 
Objection  to  service  too  late  at  trial,  979. 
Judgment  against  casual  ejector,  979. 
Appearance  and  plea,  979. 
Kotice  of  trial,  979. 
Staying  proceedings  in,  980. 
Declaration  may  be  intitled  specially  in  record,  980. 
Other  proceedings,  980. 

Action  for  metne  profiu,  980.    See  **  Meene  Profited* 
Elegit. 

Whatt  and  what  property  it  affecte^  980. 
origin  and  extension  of,  980. 
changes  effected  by  1  &  2  Vict.  c.  110;  601. 
creditors  may  extend  all  debtor's  land  instead  of  a  moiety,  601. 
copyhold  lands  may  be  extended,  601. 
lands  over  which  debtor  has  a  disposing  power,  601. 
trust  estates  bound  from  time  of  entering  judgment,  602. 
what  lands  ^.  may  now,  in  general,  be  extended,  602. 
what  not,  602. 
Ftmn  of,  603. 

direction,  tette^  and  return  day,  537,  539,  540« 
new  forms  as  to,  535,  336. 
must  pursue  judgment,  603,  533* 
teitatum  unnecessary,  603. 
When  to  be  sued  out,  603. 

in  general,  528  et  seq:  603. 
after  death  of  one  of  several  defendants,  604* 
How  sued  out  and  indorsed,  Sec,  604. 
When,  where,  and  how  executed,  604. 
practical  directions  as  to,  604. 
inquisition  may  be  good  in  part  and  bad  In  part,  605. 
term  for  years,  how  extended,  605. 
sheriff  delivers  legal,  not  actual  possession,  605. 
how  actual  possession  to  be  obtuned,  607. 
When  and  how  returned,  605. 
Poundage  and  expenses  on,  606,  561,  566,  &c. 
What  writs  may  issue  after  it,  606. 
generally,  606. 
where  elegit  ineffective,  606. 
advisable  to  issue ^. /a.  first,  607. 
How  execution  creditor  shall  obtain  possession,  &c,  607. 
where  he  is  evicted,  607. 
creditor's  interest  is  only  a  chattel,  607. 
How  dtfendant  shall  recover  back  his  land,  607. 
EHsors,  direction  of  writs  to,  557 ;  direction  of  attachment  to,  560 ;  award  of 

venire  where  sheriff  a  party,  343. 
Elongata,  return  of,  &c.,  in  replevin,  1003. 
Enlarged  rules,  136,  1419. 
Enlarging  time  for  making  award,  1473. 
Enquiry,  writ  of,  886,  see  **  Inquiry,  Writ  of,** 
Enrolment  of  attomies,  45 ;  of  deed,  &c.,  after  oyer,  1239. 
Entry  of  attorney's  name  in  book  at  Master's  Office,  55 ;  of  rule  to  reply,  &c., 

277  ;  of  pleadings  in  issue,  283. 
Entry  of  continuances  on  issue,  abolished,  286. 
Entry  of  the  cause  for  trial. 
At  bar,  354. 
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Entry  of  the  cause  for  trial  (continued,) 

At  Niii  Priui  m  toum^  354 ;  ne  recfpiatur  when  entered,  355 ;  in  spe- 
cial jury  caates,  355 ;  in  a  town  remanet,  355. 
At  the  AiiizeM,  355 ;  when,  356 ;  when  cause  made  a  remanett  356 ;  in 

Lancaster  or  Durham,  356. 
Entry  on  the  roll. 

Of  the  issue  abolished,  288. 
Of  the  judgment,  463. 
On  error  from  ii^erior  court,  516. 
On  error  conmi  nobiSt  or  vobis,  520. 
Of  execution,  396. 
Of  cofnms/Zf/tir  piece,  1059. 

Of  suggestions  upon  the  roll,  1397.  See  **  Suggettions." 
Of  satis&ction  on  roll,  623. 
Of  suggestions,  &c.  in  debt  on  bond,  904. 
Of  recognisance  to  fix  bail,  &c.,  800. 
Of  process  to  save  Statute  of  Limitations,  1128. 
Entry  upon  lands,  in  what  cases,  and  when  to  be  made,  915  ;  to  avoid  a  fine, 

916 ;  how  made,  on  vacant  possession,  965. 
Equity,  decreeing  feigned  issue  in,  807 ;  decreeing  special  case,  &c.,  813 ;  re- 
lidfby,  in  ejectment  for  non-payment  of  rent,  &c.,  968 ;  staying  proceed- 
ings  on  equitable  grounds,  1201 ;  injunction  by,  &c.,  ne  "  I^funetion." 
Equity  of  redemption,  sheriff  cannot  sell  under  fi.  fa.,  579. 
Ensure  in  affidavit,  1446, 1454. 
Error,  writ  of,  generally. 

In  what  ea»e9  it  liett  476. 

Within  what  time  to  be  brought,  476. 

before  judgment  signed,  477. 
Bg  and  againtt  whom  to  be  brought,  477. 

by  party  for  whom  judgment  is  given,  478. 

by  husband  and  wire,  478. 

by  one  of  several  parties,  478. 

against  whom,  479. 
In  wHit  court  to  be  brought,  479. 

for  errors  in  process,  479. 

for  error  in  net,  480. 

when  writ  quashed  after  record  removed,  480. 

when  must  be  brought  in  another  and  superior  court,  480. 

for  error  in  law,  481. 

from  inferior  courts  of  record,  481. 

from  cinque  ports,  482. 

from  Stannaries  courts,  482. 

from  courts  of  London,  482. 

firom  manorial  courts,  482. 
In  what  casee  amendable,  482. 
In  what  catet  quashed,  &c.,  483. 

for  defects  in  it,  483. 

where  brought  contrary  to  agreement,  483. 
against  good  feith,  484. 

costs  on,  484. 
In  what  eaeet  it  abates,  484. 

by  death  of  plaintiff  in  error,  484. 

not  by  death  of  defendant  in  error,  484. 

by  dMth  of  chief  justice,  485. 

by  marriage,  485. 

not  by  bankruptcy,  485. 

by  prorogation  or  dissolution  of  Parliament,  485. 

eflMt  of  abatement,  485. 

remittitur  unnecessary,  485. 
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Error,  writ  of,  generallj,  (coii^maiMf). 

WhtM  diicimtinued,  485. 
Error,  writ  of,  from  the  Superior  Courts  to  Eichequer  Chamber. 
The  wHt,  486. 

most  agree  with  record,  486. 

where  lereral  recorda,  486. 
Writ  tam  g^iam,  486. 
How  tued  out  and  alhwed,  and  how  far  a  supertedeoi  of  ejcecuiiomt  487. 

hj  what  attorney,  487. 

aUowance  of  it,  487. 

setting  aside  allowance,  487. 

notice  of  allowance,  487. 

notice  of  aUowance  in  order  to  stay  execution,  487. 

obtaining  leaTe  to  issue  ezecntion  where  error  frivobns,  488. 

putting  hi  and  perfecting  bail,  488. 

where  writ  brought  for  delay,  489. 

against  agreement  or  good  fdth,  490. 

error  coram  nobi$,  &c.,  490. 

second  writ  of  error,  490. 

defective  writ,  490. 

effect  of  writ  as  a  9uper$0dias,  490. 

where  execution  paitly  executed,  491. 

action  on  judgment  pending  writ  of  error,  491. 
Bail  in  trror^  492. 

in  what  cases  requisite,  492. 

necessary  in  all  cases  after  judgment  for  plaintiff,  493. 

dispensing  with,  494. 

money  cannot  be  paid  into  court  in  lieu  of,  494. 

bail  on  second  wnt,  494. 

time  at  which  bail  must  be  put  in,  494. 

mode  of  putting  in  and  justifying,  495. 

form  of  recognisance,  495. 

who  and  how  many  may  become  bail,  495. 

notice  of  bail,  496. 

time  of  justifying,  496. 

accepting  and  excepting  to  bail,  496. 

time  to  justify  after  service  of  rule  for  better  bail,  496. 

adding  bail,  497. 

mode  of  justifying  bail,  497. 

lUbility  of,  497. 
Certifying  or  Tranteribing  the  record,  497. 

non  pros.,  before  transcribing,  &c.,  499. 

amendment  of  transcript,  499. 
Aeeignment  oferrore,  Sfc, ;  Nonpros,  for  want  of^  499. 

role  to  allege  diminution  and  eci.  fa,  q,  exec,  now  abolished^  500* 

time  for  assigning  errors,  500. 

non  pros,  for  want  of,  500. 

form  of  assignment,  500. 

what  may  be  assigned,  500. 

all  plaintiffs  must  join  in,  501. 

when  assignment  must  be  special,  501 . 

alleging  diminution,  501. 

certiorari,  when  necessary  and  how  sued  out,  &c.,  501. 

amendment  of  assignment,  502. 
Joinder  in  error,  4'c.»  502. 

time  for,  502. 

special  pleas  in,  503. 

demurrer  in,  504. 

common  joinder  in  error,  502. 

how  delivered,  &c.,  502. 
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Error,  to  the  Ezcbeqoer  Chamber,  {continued), 

parties  maj  take  more  than  one  step  in  a  term,  502. 
Trial  o/i$sue  in  fact,  504. 
Arffument  ofiisue  in  law,  504. 

setting  case  down  for,  504. 

concilium  abolished,  505. 

delirering  copies  of  proceedings  to  the  judges,  505. 

^Hiat  requhred  of  defendant  in  error,  505. 

proceedings  need  not  be  recorded  before  argument,  505. 

mode  of  proceeding  on  argument,  505. 

opinion  of  court  how  given,  506. 

judgment  of  affirmance  or  rerenal  maj  be  mored  for,  if  case  not 
argued,  506. 
Judgmemlf  ^e.,  on,  506. 

for  ddendant  in  error,  506. 

for  plaintiff  in  error,  506. 

ventre  de  novo,  507. 

repleader,  507. 

partial  reversal,  507. 

signing,  &c.,  of  judgment,  508. 

entry  on  roll,  508. 
Jnterett,  when  aUowed,  ^'c,  508, 
Coeteon,  509,510. 
Execution,  510,511. 
Reetitution,  511. 
Writ  of  error  to  House  of  Lords,  after  judgment  of  affirmance  or  reversal  i» 

Exchequer  Chamber. 
The  writ,  and  how  sued  out,  511. 
Allowance  of,  and  how  far  a  supersedeas,  512,  487—490. 
BaU  on,  512,  492—497. 
Certifying  the  record,  512, 492—497. 
Assignment  of  errors,  512. 
Certiorari,  513. 

Motion  for  defendant  to  appear  and  make  defence,  514. 
Joinder  in  error,  514,  502—504. 
Argument  of^  514. 
Judgment  on,  &c.,  515. 
Interest  on,  515. 
Costs,  515. 
Execution,  515. 
Restitution,  &c.,  516. 
Writ  of  error  from  Inferior  Courts  to  Queen's  Bench,  516. 
In  what  cases  it  lies,  516,  481. 
The  writ,  516. 
Bail  on,  516. 

Certifying  record,  &c.,  516. 
Assignment  of  errors,  517. 
Alleging  diminution,  517. 
Joinder  in  error,  plea,  etc.,  517. 
Sd.  fiu  ad  audiendum  errores,  518. 
Argument  on,  518,  504 — 506. 
Judgment  on,  &c.,  518. 
Execution,  &c.,  510,  511. 
Writ  of  error  to  Exdiequer  Chamber,  after  judgment  of  Inferior  Court  affirmed 
or  reversed  in  Queen's  Boidi,  and  from  Exchequer  Chamber,  after 
affirmance  or  reveml  there,  to  House  of  Lords,  518. 
Writ  of  error  coram  nobis  or  vobie. 
In  what  cases  it  lies,  519,  479. 
Proceedinge  to  the  aeeignmeni  qf  errors,  519. 
the  writ,  how  lued  out,  &c.,  519. 
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Error,  writ  of,  coram  NoIxm  or  Vohin*  (continued), 
not  in  itself  a  staj  of  executiony  519. 
bail  on,  520. 

Proeeedinge  from  aseiffnment  qf  erron  to  execution,  where  errore  are 
Matter  qf  Law,  ^c,  520. 

aarignipg  errors  between  10th  August  and  24th  October,  498 — 500. 

certiorari,  when  necessary,  how  tested,  520. 

plea,  &c.,  520. 

entrj  of  proceedings  on  record,  520. 

argument,  521,  504—506. 

judgment,  &c.,  521,  506—508. 

interest  on,  508. 

costs,  509. 

execution,  510,  511,  521. 

restitution,  511. 
Proceedinge  from  aeeignment  of  errore  to  execution,  where  errore  are 
Matter  qfFaet,  521. 

what  may  be  assigned,  521. 

form  of  assignment,  521. 

when  to  be  assigned,  521 ,  522. 

joinder  in  error,  plea,  8cc.,  522. 

how  deliTcred,  &c.,  522. 

issue,  &c.,  522. 

entry  of  proceedings  on  record,  523. 

record  of  Nisi  Prins,  523. 

trial,  fitc.,  523. 

judgment,  &c.,  523. 
Error  after  a  discontinuance,  1287. 
Error  from  a  county  palatine,  482. 
Error  from  the  courts  in  Scotland  or  Ireland,  481. 
Error  from  the  Cinque  Ports,  482. 
Error  from  the  court  of  Stannaries,  in  Cornwall,  482. 
Error  from  the  courts  in  London,  482. 
Error  from  manorial  Courts,  482. 
Error  upon  judgment  on  warrant  of  attorney,  &c.,  874. 
Error  upon  judgment  in  ejectment,  957. 
Error  upon  judgment  in  eeire  facias,  when  abolished,  1023. 
Error,  rerersing  outlawry  by,  1148. 
Error,  writ  of,  tam  quam,  486. 

Error,  plea  of  release  of,  503;  effect  of  release  of,  in  warrant  of  attorney,  852. 
Error  pending,  staying  proceedings  in  action  on  judgment,  1208. 
Escape,  712,  615;  what,  712;  recapture,  712;  action  for,  712 ;  plea  to,  228, 

1049;  action  for,  against  keeper  of  Queen's  Bench,  1049. 
Esdieat,  lord  claiming  by,  admitted  to  defend  in  ejectment,  942. 
Essoign  day,  how  far  done  away  with,  &c.,  128. 

Eatate,  whi^  estate  may  be  sold  under  tifl,fa.,  578 ;  of  tenant  by  eleffit,  607. 
Eviction  of  tenant  by  elegit,  007. 
Evidence. 

1.  Obtaininff  admiseion  of  documents  brfore  trial, 

rule  of  H.  T.,  2  Will.  4,  as  to,  298. 

party  refusing  to  admit,  when  to  pay  costs  of  proof,  299,  300. 
not  compulsory  to  apply,  and  sometimes  advisable  not,  299,  300. 
form  of  notice  to  admit,  301,  302. 

service  of,  303. 
application  for,  and  order  to  admit,  303. 
enSct  of  admission  and  proceedings  at  trial,  304. 
costs  to  which  rule  apphes,  &c.,  305. 
new  trial,  where  adnussion  refused,  305. 

2.  Notice  to  Produce, 

When  necessary  or  not,  Sfc,  305,  306. 
what  a  possession  of  original,  307. 
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Eyidence,  (continued). 

fonn  of,  308. 
semce  of,  308. 
consequences  of  want  of,  310. 
proceedings  at  trial  after,  311. 
proof  after  notice  to  produce,  311. 

3.  Examination  of  WitnettfM  on  Interrogatories. 

In  India  and  the  Colonies,  Sfc, 

in  India  for  a  cause  of  action,  312. 

Stat.  13  Geo.  3,  c.  63,  as  to,  312. 

on  indictments  or  informations,  312. 

in  actions  or  suits,  313. 

sUt.  1  W.  4,  c.  22,  8.  1 ,  313. 

in  the  colonies,  and  elsewhere  within  her  Majesty's  domiaiaiiSy 
313. 

jurisdiction  under  the  statutes,  as  to,  313. 
In  England,  Wales,  or  eUetehere,  oiU  of  jurisdiction  of  courts,  Z14. 

sUt.  IW.  4,  C.22,  s.  4;  314. 

witness  within  jurisdiction,  314. 

witness  out  of  it,  314. 

order  bj  a  single  judge  of  Court  of  Durham,  314. 

what  cases  within  the  act,  314. 
Mode  qf  proceeding,  when  witness  within  the  jurisdiction,  315. 

time  for  making  the  application,  315. 

affidavit  in  support  of,  316. 

the  rule  or  order  for  examination  of  witness,  316. 

the  examination  and  proceedings  upon  it,  316. 

mode  of  conducting  examination,  317. 

compelling  attendance  of  witness,  318. 

his  expenses,  318. 

production  of  documents  at  trial,  318. 

where  witness  a  prisoner,  318. 

examiner  empowered  to  administer  oath,  318. 

perjury  by  witness,  318. 

examiner  may  make  special  report,  318. 
Mode  qf  proceeding,  where  witness  out  of  jurisdiction,  319. 

time  for  applying  for  commission,  &c.,  319. 

affidavit  in  support  of,  319. 

the  rule  or  order  for,  320. 

terms  on  which  granted,  320. 

limiting  time  for  return  of  commission,  321 . 

quashing  the  commission,  &c.,  321. 

interrogatories,  &c.,  practical  directions  as  to,  321. 

commission,  how  su^  out,  and  proceedings  under,  322. 

compelling  attendance  of  witnesses,  323. 

in  part  of  realm  subject  to  different  laws  from  that  in ' 
mission  issued,  323. 

punishment  of  witness  for  non-attendance,  323. 

expenses  of  witnesses,  324. 
AdmissibiUty  qf  depositions  at  trial,  324. 

Sroof  of  witness  being  absent,  iU,  &c.,  324. 
epositions  and  proc^dings,  how  proved,  325. 
proceedings  must  be  r^giSar,  and  in  conformity  widi 

sion,  &c.,  325. 
depositions  may  be  read  by  either  party,  325. 
the  whole  deposition  must  be  read,  if  put  in  at  all»  325. 
improper  questions  and  answers  may  be  excluded,  325. 
indorsement  on  record,  where  witness  interested,  326. 
Cost  qf  the  proceedings,  326. 

4.  Witnesses,  compelling  Attendance  qf,  SfC, 

8ubp<Bna,  in  what  cases  issued,  327. 
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SfidcDoe  (eon/tfiKtfcf). 

fbrmof,&c.»327,  328. 
how  sued  out,  and  proceedings  on,  328. 
mmnce  of,  how  made,  328. 
tender  or  payment  of  expenses,  &c.,  328. 
witness  no  right  to  be  paid  for  loss  of  time,  328. 
remedy  for  expenses,  330. 
time  of  serrice  of  subpoena,  330. 
re-sealing,  &c.,  where  made  a  remanett  &c.,  331. 
Subptmm  ducei  iecum^  331. 

when  witness  excused  from  producing  instrument,  332. 
witness  need  not  be  sworn  on,  332. 

Master  of  the  Rolls  and  clerk  in  Petty-bag  Office  not  bound  to  pro- 
duce documents  on  subpoena,  333. 
MabHu  eorpui  ad  tettifieandum,  where  witness  in  custody,  333. 
Prmlege  of  witnetteg/rom  arreit,  334,  637. 
Pmm$hmentfor  not  oieying  tubpcnuit  ^c,  334. 
attachment  for,  334. 
action  for,  under  5  Eliz.  c.  9 ;  335. 
Evidence,  bill  of  exceptions  to,  398. 

Evidence,  demurrer  to,  398,  429.    See  **  Demurrer  to  Evidence.'* 
Evidence,  improper  admission  of,  398. 
Evidence  in  an  action  by  attorney  for  his  bill,  103. 
Evidence  upon  executing  a  writ  of  inquiry,  895. 
Examination  of  attorney  before  admission,  31. 

Ezamhiation  of  witnesses,  373,  eee  **  TVial  at  Nisi  Prius,**  361 ;  the  like 
upon  the  ffoir  dire,  374  ;  of  witnesses  on  interrogatories,  312 ;  privilege 
from  being  held  to  bail  while  attending,  334,  637. 
Examination  on  interrogatories  on  attachment,  1526. 
Excepting  to  bail  in  town,  747 ;  the  like  in  country,  771 ;  the  like  in  error, 

496,  512,  516. 
Exceptions,  biU  of,  430. 
Exertions,  marking  of,  in  margin  of  demurrer^book,  832  ;  on  argument  of 

•pecial  verdict  or  special  case,  440. 
Excessive  damages,  449 ;  new  trial  for,  1325. 
Excearive  levy,  850,  543,  566. 
Exchequer,  jurisdiction  of  Court  of,  1,  2  ;  error  to  and  from  Court  of,  486. 

See  *•  Error,  writ  of." 
Excise  officers,  actions  against,  1111. 

Execution  generally.     Ai  to  execution  on  each  particular  tcrit,  see  titles 
•'  Fien  Facias,*'  **  Elegit,"  "  Levari  Facias,"  "  Capias  ad  Satis- 
faciendum,**    "  Sequestration.*'    As  to  execution  in  each  parti- 
cular  case,  see  the  different  titles  throughout  the  Index. 

1.  From  what  court  sued  out,  510,  527. 

2.  Bg  what  attorney  to  be  sued  out,  257. 

3.  When  to  be  sued  out,  527. 

within  a  year  and  a  day,  528. 

after  a  year  and  a  day,  528. 

after  death  of  party,  528,  548. 

^er  certificate  for  immediate  execution,  529. 

after  writ  of  trial  or  inquiry,  530. 

leave  of  court,  when  necessary,  530. 

pending  action  upon  judgment,  530. 

until  a  second  action  for  same  cause  determined,  530. 

agreement  not  to  sue  out  injunction,  &c.,  531. 

where  indictment  for  perjury  pending,  531. 

after  judgment  discharged  by  bankrupt  or  insolvent  acts,  531. 

after  protective  order  in  bankruptcy,  531. 

4.  What  writs.     Succession  of  writs,  Sfc,  bZl. 

what  writs  party  may  have  for  whom  judgment  given,  531. 

rOU  II.  M  M 
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Execution  generally,  {continued). 

new  writ  where  first  in  part  executed,  532. 

writ  cannot  be  executed  after  co.  to.  execnted,  nor  after  landi 

extended  on  elegUf  533. 
fi*fa.  may  be  iaaned,  thoogh  defendant  in  coatody  on  mesne 

prooeaa,  533. 

5.  JFbrmo/«m/,  533. 

judgment  must  be  pnrsnedy  533. 

most  agree  in  the  nmnber,  &c.  of  the  partief ,  534. 

as  to  amonnt,  534. 

in  form  of  action,  535. 

in  snlqect-matter  of  judgment,  535. 

after  «et./i.,  535. 

forma  of  writs  under  1  &  2  Vict,  c  110,  s.  20 ;  535,  536. 

6.  DirtcHon  (tfwrii,  537. 

into  what  county  to  iaaue,  537. 

when  directed  to  sheriff,  537. 

to  coroner,  or  elisors,  537. 

in  districts  partly  surrounded  by  another  county,  537. 

in  counties  of  cities  and  borough,  538. 

in  counties  palatine,  538. 

in  Chester  or  Berwick,  538. 

in  Cinque  Porta,  538. 

writ  directed  to  wrong  person  void,  538. 

erroneous  direction,  538. 

7.  Tetie  of,  539 

8.  Betum'day  qf,  540. 

on  a  Sunday  or  dUs  tiofi,  a  nulfity,  540. 
number  of  days  between  tate  and  return,  541. 
if  a  term  intervene,  not  material,  541. 

9.  Testatum  write,  541. 
10.  Indoreemente  on, 

in  general,  542. 

costs  of  execution,  542. 

remedy  where  too  much  or  too  little  indorsed,  543. 

name  of  attorney,  &c.,  in  Exchequer,  543. 

abode  and  addition  of  defendant,  543. 

11.  F^m  what  time  it  binde  drfendanfe  property ^  544. 

when  goods  of  a  party  bankrupt  or  insolTcnt,  584,  588. 

12.  Delivery  of  writ  to  he  executed,  545. 

13.  By  whim  executed.     Warrant  and  hail^^^inUed  bpf  545. 

the  warrant,  545,  546. 

should  not  be  altered  after  being  issued,  546. 

not  to  be  made  before  sheriff  haa  reoeiTed  writ,  546. 

to  be  delivered  to  ofl&cer  named  in  it,  546. 

party  named  in  warrant  to  execute  writ,  547. 

14.  When,  where,  and  how  executed,  547. 

sheriff  must  use  diligence,  547. 

When  to  be  executed,  547. 

death  after  issuing  it,  548. 

bankruptcy  after,  548. 

after  countermand,  548. 

Where  may  be  executed,  548. 

not  in  Queen's  presence,  549. 

nor  in  her  courts  when  judges  sitting,  549. 

nor  in  verge  of  royal  palace,  549. 

nor  in  Tower,  549. 

may  be,  in  gaol,  549. 

in  district  partiy  surrounded  by  another  county,  537»  5)8,  549. 

How  executed,  549. 

entering  house,  549. 


ft 
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Execution  goierally,  {conUinued). 

breaking  open  door,  kc*f  549. 

shewing  warrant,  550. 

p(m%  e(mUatM9  when  may  be  railed,  950- 

should  be  executed  on  right  party,  551. 

taking  wrong  party's  goods  fai  tzecntion,  581. 

Interpleader,  when  neeeasary,  tte  *'  Inttrplecder,^ 

15.  JUtum  qfwrUM,  in  what  comm,  vnd  how  et^eed^  551. 

return  of,  when  necessary  or  advisable  to  hare,  551. 

when  sheriff  cannot  be  roled  to  return,  552. 

after  six  months  from  expiration  of  office,  552. 

by  whom  mled,  553. 

role  to  return,  how  obtafaied,  553. 

Judge's  order  for,  in  TacatioB,  55S. 

form  of  role  or  order,  and  when  it  etpiret ,  553. 

service  of,  554. 

enlaiging  time  for  retiim,  554. 

setting  aside  rule  or  order  for,  554. 

party  by  ruling  sberUrnot  estopped  from  shewing  writ  set  asidsi  554* 

16.  The  Return  iiee^f  Sfc.    Amendment  ofy  554. 

at  what  time  sheriff  most  return,  554. 

date  of,  555. 

how  made,  form  of,  &c.,  555. 

return  in  case  of  bailiff  of  a  liberty,  556. 

on  writ  to  county  palatine,  556. 

how  far  return  conclusiTe,  556. 

false  retiim,  557. 

Amendment  of  return,  558. 

17.  Attachment  for  not  Returning  ^  558. 

motion  for,  when  made,  &c.,  559. 
what  it  is,  and  to  whom  directed,  560. 
how  sued  out  and  prosecuted,  561. 
setting  aside  attachment,  561. 

18.  Poundage  and  Ejcpeneet  of  Bjpeeution,  b6} » 

uponyi./a.  under  28  Eliz.,  562. 

under  7  W.  4  &  1  Vict.  c.  55  ;  562. 

extra  trouble  and  expense,  562. 

meaning  of  term  "  incidental  expenses  **  in  judge's  order,  563» 

there  must  be  a  levy,  &c.,  563. 

who  to  pay  poundage  and  expenses,  563. 

how  recovered,  564. 

remedy  for  extortion,  504. 

poundage  and  expenses  upon  a  ea.  sa.f  564,  565. 

upon  an  elegit,  or  habere  facias,  666. 

upon  a  levari  facias,  566. 

19.  How  far  a  discharge  of  Judgment,  and  remedy  for  amount  levied, 

566,  597,  620. 
entry  of  satisfaction  on  roll,  623. 

20.  Irregular  execution,  566. 

setting  it  aside,  &c.,  566. 

time  for  applying  for,  566. 

when  defendant  a  bankrupt,  567. 

successive  applications,  567. 

restraining  action,  567. 

when  party  may  justify  under  irregular  execution,  567. 

irregular  execution,  how  far  operative,  567. 

if  writ  set  aside,  another  may  be  issued,  568. 

21.  Amendment  of  writ,  b68. 

for  what  and  when,  568. 
by  insertion  of  testatum  clause,  541. 

H  M  2 
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Execotion  generallj,  (emUinmed). 

when  amendment  not  allowed,  568. 
Statute  of  Jeofails  does  not  extend  to»  568. 
amendment  of  indorsement,  in  what  cases  allowed,  569. 

22.  EeiiituiUm,  569. 

when  party  shall  hare,  569. 

mode,  where  judgment  reversed  in  error,  511. 

where  execotionsetaside^fter  certificate  forspeedjexecatiofi»459. 

where  execution  set  aside  after  trial  before  sheriiT,  416. 

where  writ  indorsed  to  lerj  too  large  a  sum,  543. 

23.  Fraudmieut  execution,  569. 

Execution  hj fieri  facitu,  570.    See  **  Fieri  FaciatJ* 

Execution  by  elegit,  599.    See  '*  Blegit." 

Execution  by  levari/aeiae,  608.    See  "  Levari  Faeimt,*' 

Execution  by  capiat  ad  eati^aciendMm,  608.    See  **  Capiaead Satirfaciemdmm, 

Execution  for  the  Defendant,  622. 

Execution  in  actions  against  peers  and  members  of  Parliament,  1035. 

against  corporations,  1038. 

against  joint-stock  and  public  companies,  1041. 

against  hundredors,  1046. 

against  attomies,  1048. 

against  keeper  of  Queen's  prison,  1050. 

against  prisoners,  1057. 

by  executors  or  administrators,  1074. 

against  executors  or  administrators,  1081. 

against  heir  on  bond  of  ancestor,  1086. 

against  in£uits,  1094. 

by  husband  and  wife,  1096. 

against  husband  and  wife,  1098. 

by  bankrupts  or  their  assignees,  1103. 

against  bankrupts  or  their  assignees,  1107. 

against  clergymen,  1119. 

by  paupers,  1123. 
Execution  after  trial  before  sheriff,  412. 
Execution  in  ejectment,  959. 
Execution  in  replevin,  1002. 
Execution  in  ecirefaeiat,  1032. 
Execution  upon  a  wmprott  1283. 
Execution  upon  a  warrant  of  attorney,  874. 
Execution  after  writ  of  error  determined,  510,  515. 
Execution  after  judgment  on  a  demurrer,  837. 
Execution  after  writ  of  inquiry,  900. 
Execution,  removal  of  cause  from  inferior  courts  for,  1152. 
Execution,  removal  of  cause  firom  counties  palatine  for,  1160. 
Execution  against  bail,  804. 
Executione  judidi,  writ  de,  516. 
Executors  or  administrators,  Actiotu  by, 

limitation  of,  1072. 

parties,  1072. 

process,  1073. 

declaration,  1073. 

plea,  1073. 

security  for  costs,  1074. 

judgment  as  in  case  of  a  nonsuit,  1074. 

other  proceedings,  1074. 

costs,  1074. 
Executors  or  administrators,  Acti(m9  agaxHit. 

writ  hjjowmeyt  accounts,  1076. 

actions  for  torts,  1076. 

parties  to  suit,  1076. 

process,  1076. 
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Executors  or  adminiftraton,  Aeiiaw  Mg&intt,  (eimtmued). 
dedaratum,  1077. 
plea,  and  lubaeqnent  proceedings,  1077. 

prooeediiigs  xxpoaplen^  adSiUniitrtmt  pleaded  alone,  1077. 
Dj  «et./a.,  when  assets  come  into  hand  of,  1021,  1027. 
proceedings  where  plen9  adnUtditrmnt  pleaded  with  other  pleu,  1078. 
confeasing  judgment,  so  as  to  prefer  a  creditor,  1078. 
warrant  5l  attorney  bj  one,  bad,  1079. 
verdict,  1079. 
judgment,  1079. 

in  general,  1079. 
on  false  plea,  1079. 

on  plea  of  judgments  ontstanding,  1079. 
in  actions  suggesting  detattavitj  1079. 
against  ezecntor  as  assignee,  1080. 
of  assets  quandot  &c.,  1077. 
costs,  1080. 
execution,  1081. 
action  on  jadgment,  1081. 
scire  fieri  inquiry,  1081. 
form  of  execation,  1082. 
Executors  or  administrators,  other  points  as  to. 

executing  writ  <rf  execution  on  judgment  obtained  against  testator,  528. 
9ci,/a,  to  reriTC  judgment  against  executor  or  administrator,  1013— 

1019. 
gei./a,  upon  a  judgment  of  assets  quando,  &c.,  1021. 
attachment  agahist,  1521.     Set  **  AttaehmentJ* 
Executor  of  attorney  must  deliver  his  bill,  89, 1073. 
Exeter,  direction  of  writs  to,  538. 
Exigi  facias  for  outlawry,  1136. 
Exoneretur  to  discharge  bail,  when  to  be  entered,  797. 
Expenses  of  execution,  562.     See  "  CotU.*' 

Extortion,  of  officers  of  court,  190 ;  remedy  for,  by  sheriff,  &c.,  563. 
Extra  costs,  1386 ;  extra  expenses  of  execution,  562. 

F. 

FSlse  imprisonment,  when  sheriff,  &c.  liable  to  action  for,  on  arresting  a  privi- 
leged person,  635,  685 ;  in  arresting  after  an  escape,  615 ;  new  tnal  for 
exceasive  damages  in  action  for,  1326. 

False  judgment,  writ  of,  &c.,  523,  525. 

Falae  plea,  by  executor,  &c.,  1079 ;  by  heir,  &c.,  1084. 

^^ht  return,  what  the  plea  of  not  guilty  puts  in  issue  in  action  for,  244 ;  ac- 
tion against  sheriff  for,  557 ;  chsnge  of  venue  in,  1165. 

False  repregeotation,  plea  in  action  for,  245.     See  '*  Fraud." 

False  swearing,  see  *•  Perjury,'* 

False  verdict,  jury,  when  formerly  punishable  for,  402. 

Fast  day,  when  reckoned  in  proceedings,  129. 

Fees,  table  of  costs  and,  1529;  of  counsel,  1389, 1390,  410:  of  sheriff,  561. 

Feigned  issue.    See  "  Interpleader,'* 
by  whom  ordered,  807. 
in  what  cases  ordered,  807,  808. 
Stat.  8  &  9  Vict,  as  to,  807. 
the  issue,  &c.,  808. 
Nisi  Prius  record,  &c.  in,  809. 
jury  process  in,  how  sued  out,  809. 
trial  of,  809. 

bill  of  exceptions  in  case  of,  810. 
plaintiff  may  be  nonsuited  in,  810. 
putting  off  trial  of,  810. 
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Pdgned  issoe,  (coniinued). 

postea,  &c.  in,  810. 

costs  on,  810. 

new  tnaX  on,  810. 

arrest  of  judgment,  812. 

Bubiequait  proceedings,  812. 

writ  of  error  does  not  lie  on,  812. 
Felon  J,  proceedings  against  himdredors  in  ease  of,  1044  ;  staying  proceedings 

pending  indictment  for  felony,  1208 ;   security  for  coiti  in  •dkm  by 

conricted  felon,  1234. 
Peme  covert,  fee  **  Htuband  and  WiftJ* 

Fiat  of  judge,  mles  obtained  on,  1427.    See  **  Smmmon»  a»d  Order.*' 
Fieri  facias. 

1.  What,  and  form  of,  570. 

Direction,  teste,  return,  and  form  of,  537,  539,  540,  570. 

must  pursue  the  judgment,  570,  533. 

sereral  writs  may  be  issued  at  same  time,  570. 

if  writ  be  in  part  executed,  when  must  wait  return,  532,  570« 

2.  When  to  be  tued  out,  528,  570. 

3.  How  iued  out  and  indorsed,  542,  570. 

4.  Delivery  qfwrit  to  be  executed;  priority  qf,  to  he  exeemtedf  545, 571- 

5.  By  whom,  when,  where,  and  how  executed,  571. 

by  whom,  545. 

warrant  for,  and  bailiff  appointed  by,  545. 

when  and  where  may  be  executed  in  general,  54  7« 

how  far  doors  may  be  broken  open,  M9. 

necessity  for  shewing  warrant,  550. 

seizure  of  the  goods,  Stc,  571- 

sale  under,  572. 

levying  poundage  and  expenses,  573. 

returning  surplus,  573. 

effect  of  sale  by  sheriff,  573. 

indemnity  b<md,  573. 

payment  of  debt,  &c  to  officer,  573. 

6.  Payment  of  Rent  and  Taxes,  573. 

Stat.  8  Anne,  c.  14,  and  7  &  8  Vict.  c.  96,  as  to,  574. 
cases  within  the  statute,  574. 
effect  of  intervening  bankruptcy,  575. 
what  amount  landlord  entitled  to,  575. 
duty  and  liability  of  sheriff  as  to,  575. 
landlord's  remedy  against  sheriff,  or  execution  creditor,  576. 
Queen's  taxes  to  be  paid  previous  to  sale  or  removal,  576. 
7*  What  sort  of  property  may  be  taken,  and  how  dispoeed  of,  576. 
1  &  2  Vict.  c.  110,  as  to,  576. 
meoey,  bank  notes,  securities,  Sec,  577. 
what  deeds,  writings,  &c.  may  be  taken,  577. 
what  included  in  word  '*  money,"  &c,  578. 
terms  for  years,  &c.,  whether  may  be  sold,  578* 
fixtures,  orops,  &c.,  579. 
husbandry  contracts,  &c.,  580.         ^ 
8.  Whose  property  may  be  taien,  581. 
inquest  as  to,  581. 

interpleader  in  case  of  dispute,  581.     See  **  Interpie§der.* 
goods  of  husband  or  wife,  58  U 

of  testator,  582. 

of  partners,  583. 

of  bankrupts,  584—587. 

of  bankrupt,  acquired  after  bankniptey,  587. 

of  insolvents,  588. 

of  surviving  defendants,  589. 
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Fieri  facias,  {coniinued), 

of  ambaaiadora,  589. 
of  clergjmen,  590. 
Goodi  distndDed,  590. 

or  let  or  pawned,  590 ;  Hen  lost  bj  seixnre,  590. 
or  seized  under  former  execntton,  590. 
or  frsndnlentlj  assigned,  590. 
9.  Se9erml  wrih,  Prioritf  qf,  ^c,  591. 

10.  From  what  time  it  bindt  drfendanfi  property ,  544,  593. 

11.  When  OMd  how  returned^  593. 

what  return  sheriff  should  make,  554,  558,  593. 
fdse  return,  remedy  for,  557,  558,  594. 

12.  VendiHom  Sxponat.    DUtringae  Viceeomitem^  594,  596. 

13.  Aliae,  pluriegf  or  teetotum  fl.  fa,,  596. 

teste  of,  597. 

teste  of  second  writ,  iHien  part  has  been  leried  nnder  fint,  532, 

540. 
where  mistake  in  leyying  for  too  little,  597. 

14.  What  other  kinds  of  execution  may  iuue  qfterfi./a»^  597. 

15.  How  far  a  dieeharye  of  judgment,  597. 

16.  Remedy  for  amount  levied,  598. 

17.  Irregular  execution,  566,  599. 

18.  Amendment  of  568,  599. 

19.  ReetituHon,  569,  599. 

Tieri  facias,  in  particolar  cases,  see  the  dUf^erent  titles  throughout  this  BideM^ 

Kerf  fiKios,  de  bonis  ecdesjastiris,  1118.  See  **  Clergymen,  actions  against.** 

Pieri  feci,  retnm  of,  593. 

Final  judgment,  457,  900.    See  **  Judgment." 

^ne,  for  not  taking  out  regularly  attorney's  certificate,  49 ;  capiaiwr  pro  fntf 

statement  of,  in  judgment,  462. 
F!ne  of  lands,  entry  to  avoid,  916. 
Fixtures,  sale  &c.  of,  under ^. /a.,  579. 
Foreign  attachment,  attorney  not  priTileged  firom,  60;  when  defendant  may  bf 

arrested  a  second  time  after,  645,  ^6. 
Foreign  judgment,  reference  to  compute,  or  writ  of  inquiij  on,  887* 
Foreign  money,  reference  to  compute,  or  writ  of  inquiry  for,  887. 
Foreign  proclamation,  writ  of,  1136. 

Foreigner,  bail  must  not  be,  761 ;  security  for  costs  from,  1231. 
Fortlnrith,  meaning  of  that  term,  in  being  allowed  to  plead,  275. 
Franchise,  or  liber^,  writ  how  directed  uid  executed  within,  537. 
Fraud. 

in  procuring  admission  as  attorney,  45. 

of  attorney,  when  court  will  punish  him  for,  116. 

in  procuring  justification  of  bail,  &c.,  767. 

in  execution,  569. 

seising  goods  in  execution  fraudulently  assigned,  590. 

setthiff  aside  warrant  of  attorney  for,  860. 

defendant  not  allowed  to  prove  it  on  execution  of  inquiry,  897. 

new  trial  on  verdict  obtained  by.  1329,  1330. 
Frauds,  SUtute  of,  see  ••  Statute  of  Frauds." 
Frediold  and  Freeholder,  bail  must  be  freeholder  or  housekeeper,  759;  taking 

fixtures  under/. /a.,  519;  execution  on,  by  elegit,  see  **  Elegit;"  when 

judgment  binds,  468. 
Further  time  to  plead,  how  obtained,  216. 
Farther  time  for  justifying  bail,  763. 
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Ciamingy  staying  proceedingt  pending  indictment  for  cheating  at,  1206 ; 

rant  of  attorney  for,  let  ande,  8^ ;  bankrupt's  certificate  inTafidated  bj» 

610, 1108. 
Gaol,  render  to,  791 ;  removal  of  prisoners  from,  1149. 
Geooral  issue,  operation  and  effect  of,  223 ;  decisions  under  New  Rnlet  m  to 

what  may  be  prored  under,  229.    8t€  "  P^eo." 
General  issue  by  statute,  246. 

General  rerdict,  436 ;  the  Uke,  subject  to  a  special  case,  439. 
Giving  time  to  principal,  a  discharge  to  bail  to  the  action,  795. 
Gloucester,  directioa  of  writs  to,  538 ;   Statute  of  Gloucester,  1359.    See 

CU>od  faith,  staying  proceedings  where  action  against,  1207 ;  action  on  bail- 
bond,  &c.  against,  act  ande,  728 ;  writ  of  error  against,  i^ien  quashed, 
&c.,  484,  490 ;  execution  against,  when  set  aside,  &c.,  531. 

Good  Friday,  when  reckoned  in  |>rooeedii^rs,  130,  208. 

Good  jury,  order  for,  on  writ  of  inquiry,  §92. 

Goods  sold,  effect  of  plea  of  non-assumpsit  in  action  for,  226,  230 ;  erideaoe 
on  writ  of  inquiry  for,  897. 

Gratis,  rejoining,  &c.,  meaning  He,  of,  222. 

Growing  crops,  sale  He.  of,  under y?. /a.,  579. 

Guarantie  of  attorney  for  costs,  when  must  be  in  writing,  65 ;  payment  into 
court  in  action  on,  admits  guarantSe,  1190. 

GuartfUan,  q>pointment  &c.  of,  for  infut  plaintiff  or  defendant,  1088 ;  liabsfity 
for  costs,  &c,  1091 ;  may  be  a  witness,  1090. 

H. 

Habeas  corpora,  form  of,  344. 

Habeas  corpus  cum  Causft,  to  remove  prisoners  to  custody  of  keeper  of  Qneenls 

Prison,  1149. 
Habeas  corpus  cum  CausE,  to  remove  cause  from  Inferior  Court,  1152» 

1153. 
Habeas  corpus  ad  Respondendum,  to  remove  prisoner  into  custody  of  keeper 

of  the  Queen's  Prison,  1150. 
Habeas  corpus  ad  Satisfaciendum,  to  charge  defendant  in  execution,  1150; 

to  diarge  plaintiff,  1151 ;  form  of,  how  sued  out,  &c,  1151 ;  proceed* 

ingson,  1151. 
Habeas  corpus  ad  Testificandum,  333. 
Habere  facias  possessionem,  960. 
Headborough,  9te  **  ComtadU.** 
Heir,  actions  against. 

liabiHty  of,  1083. 

process  against,  1083. 

privilege  of,  from  being  held  to  bail,  641. 

declaration,  how  filed  and  delivered,  1083. 

plea  by,  1084. 

parol  demurrer  abolished,  1084. 

replication,  1085. 

issue,  and  subsequent  proceedings  to  judgment,  1065. 

judgment,  1085. 

execution,  1086. 

scire  facias  on  judgment  against  ancestor,  1086. 

the  like,  against  heir  and  terre-tenants,  1015. 

the  like,  on  judgment  of  assets  mumdo  &c.,  1021. 
Heir,  fixtures  going  to,  cannot  be  sold  under >S./a.,  579. 
Hire,  sale  under  >S. /a.  of  goods  let  to,  590. 
Holidays,  7,  8,  130—208. 


Index.  1607 

HooMt  of  Parliament,  Me  <*  Memben  qf  Parliament,'*  **  Peen.** 
Houekeeper,  bail  shoold  be,  or  a  freeholder,  759 ;  juror  should  be,  422« 
Himdredon,  actions  a^^st,  under  stat.  7  &  8  Geo.  4,  c.  71,  and  prooeedingt 

thereon,  1044,  1045  ;  on  whom  writ  to  be  serred,  1045. 
Hmidredors,  when  privileged  firom  being  held  to  bail,  641. 
Husband  and  Wife,  Aetiont  by, 

when  to  sue  or  not,  1095. 

in  case  of  death  before  verdict  or  judgment  by  default,  1095. 

change  of  attorney,  1095. 

suing  in  husband's  name,  1095. 

setting  aside  plea  of  release,  1095,  271. 

on  death  of  feme  eovertf  1019. 

warrant  of  attorney  given  to  feme  sole  who  marries  before  judgment,  862* 

execution  on,  1096. 
Husband  and  Wife,  Aetione  againet, 

when  to  be  sued  jointly  or  not,  1096. 

process,  156*  1096. 

arrest,  640,  1096. 

outlawry,  1097. 

attachment,  1097. 

appearance  and  plea,  1097. 

execution,  581,  1098. 

costs,  1098. 

other  proceedings  against,  1098. 

writ  of  error  by /erne  covert ^  478. 

abatement  of  writ  of  error  by  marriage,  485. 

eci.fa,  on  marriage  of  feme  eole  defendant,  1024. 

warrant  of  attorney  by  feme,  862. 
Hustings,  Proclamation  at,  to  outlaw  a  party,  1128.     See  ''  Outlawry," 


I.  J. 

Idem  sonans,  sufficient  in  writ  of  capias^  if  name  be,  672. 
Idiots  or  Lunatics. 

actions  by  and  against,  1109. 

arrest  of,  1109. 

distringas  against,  175,  1109. 

right  to  sue  in  lunatic's  name,  1110. 

limitation  of  writ  of  error  by,  476. 

senrice  of  an  ejectment  where  tenant  a  lunatic,  928. 
lUegal  contract,  warrant  of  attorney  to  secure,  set  aside,  860 ;  illegality 

should  be  specially  pleaded,  226,  245. 
Illiterate  person,  affidavit  by,  1453. 
Illness,  excuse  for  attorney  not  taking  out  certificate,  &c.,  54 ;  excuse  for  not 

taking  defendant  to  gaol,  614,  618  *,  return  of,  to  eapiae,  714;  on  ca.  8a,f 

618 ;  time  to  justify  bail,  in  case  of,  763 ;   of  witness,  excuse  for  not 

obeying  a  subpcena,  335 ;  interrogatories,  &c.t  where  witneu  ill,  324 ; 

of  juryman,  288  ;  of  attorney,  when  a  ground  for  putting  off  trial,  1290. 
Immaterial  issue,  consequences  of,  and  repleader  on.  1351. 
Immediate  execution,  458 ;  certificate  for  costs,  1362,  1364. 
Imparlance,  abolished  in  most  instances,  209,  210;  in  entry  of  pleadings,  in 

issue,  286 ;  in  ejectment,  951 ;  in  scire  faciae,  1030 ;  in  replevin.  994. 
Impartial  trial,  award  of  venire  in  local  action,  in  case  of,  284 ;  change  of 

venue  in  case  of,  1171. 
Implied  confession  of  action,  850. 
Impounding  goods  under^l./a.,  571. 

H  M  3 
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Impressment,  $0€  **  Soldier*,**  **  Smhtn." 

Imprisooment,  ne  **  FaUe  impruomn*nt.** 

lodpitar,  entry  of  iaine,  ^.,  on  roll,  before  ^passing  Nisi  Prios  record,  288 ; 

marking  incipiCiir,  8co.,  after  jadgment  on  nul  fiei  record,  &c.,  840 ;  md> 

pitar,  &c.,  on  judgment  on  copwmt,  849 ;  on  jadgment  on  warrant  of 

attorney,  873 ;  on  jadgment  by  default,  880. 
Incompetency  of  witness,  examination  of,  as  to,  374. 
Inconsistent  pleat,  what  not  allowed,  257. 
Increasing  damages,  448 ;  costs,  1386. 
In  nuUo  est  erratum,  common  joinder  in  error  of,  502. 
India,  interrogatories  to  witnesses  in,  319. 

Indictment,  tee  **  Venue ;"  staying  proceedings  in  actions  pending,  1208 ;  in- 
dictment for  a  rascoa,  713 ;  the  like,  for  an  escape,  616,  712. 
Indorsements  on  writ  of  summons,  150,  152,  157 ;  on  writ  of  dutrmgMf  179; 

on  a  declaration,  186 ;  on  writ  of  capiat,  678 ;  on^./a.,  570 ;  on  ca.aa.> 

612 ;  on  assignment  of  bail-bond,  722,  723« 
Infonts,  Actiona  by, 

process,  1088. 

appointment  of  guardian  or  prochein  amy,  1088* 

declaration  and  subsequent  proceedings,  1090. 

parol  cannot  demur,  1090. 

evidence  of  guardian  or  prochein  amy,  receivable,  1090. 

security  for  costs,  1090. 

costs,  1091. 

liability  for  costs  of  prochein  amy,  1091. 
Infants,  Aetione  against. 

process,  1091. 

outlawry  of,  1092. 

iHien  priril^ged  fkt)m  being  held  to  bail,  641. 

appearance  of,  must  be  by  guardian,  &c.,  1092. 

guardian  how  appointed  or  removed,  1089,  1092. 

consequences  oi  not  appearing  by  guardian,  1092. 

declaration,  plea  and  replication,  1093. 

payment  into  court  by,  1093. 

warrant  of  attorney  or  cognovit  by,  1093* 

costs,  1094. 

liability  of  guardian  to  attorney  for  costs,  1091. 

execution  against,  1094. 

error  by,  1094. 
Inferior  court,  proceedings  in,  in  repleyhi,  987. 
Inferior  courts,  removal  of  causes  from,  1152.    See  **  JUmovaiy 
InformaUty,  $ee  **  Irregularity,"  **  Waiver,** 
Initials  of  defendant,  in  affidavit  to  hold  to  bail,  653;  in  writ  of  oaplas,  671; 

in  writ  of  summons,  144;  in  dedaring,  191,  817« 
Injunction,  eee  "Equity,*' 

no  ground  for  sherifiTs  not  obeying  body  rule,  719. 

supersedes  necessity  for  a  term's  notice  of  proceeding,  132. 

trying  cause  out  of  order  to  avoid,  362. 

execution  after,  528. 

expenses  of  keeping  goods  in  execution  after,  562. 

bail  not  discharged  by,  796. 

replevin  bond  not  forfeited  by  delay  fix>m,  1004. 

when  prevents  a  supersedeas  of  prisoner,  1058,  1064* 
Inqaest,  f«e  **  Inquiry,  writ  qf;**  upon  qiedal  eapiae  uttag^um^  1140;  inkr 

9.fi,fa.,  581 ;  under  an  elegit,  604. 
Inquiry,  writ  of,  in  general. 

In  what  cases  necessary,  886. 

on  judgment  by  default  as  to  part,  887* 
in  debt  generally,  888. 
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Inqoirj,  writ  of,  in  general,  (contmmed). 

in  debt  on  bond,  within  8  &  9  WilL  3,  c.  11 ;  888. 

where  jorj  omit  to  assess  damages,  889. 

on  judgment  non  obstante  veredidof  &c.»  890. 
Form  of,  S(c.,  890. 

teste  and  return,  890. 

must  include  all  the  defendants,  890. 

place  of  trial  mar  be  changed  in  local  action,  891. 

award  of,  on  roll,  891. 
How  $ued  out,  ^c,  891. 
Btfore  whom  to  be  executed,  891. 
Good  jury,  m  ea»e  of,  892. 
Notice  of  inquiry,  8912. 

to  whom  and  how  given,  892,  893. 

short  notice,  893. 

term's  notice,  when  necessary,  894. 

when  notice  to  operate  from  time  of  notice  of  trial,  &c.,  894. 

n>m  of  Botioe,  894. 

continuance  or  countermand  of  notice,  895. 

costs  of  day  for  not  proceeding  on  notice,  895. 

irregularity  in,  how  waived,  895. 
Subpoenmng  witnenee,  Sfc,  895. 

admissibility  of  documentary  eridenoe,  895. 
Attending  by  counael,  896. 
Execution  of  the  writ,  896. 

defendant  most  attend  punctually,  896. 

evidence  and  damages,  896. 

amount  of  damages,  where  no  evidence  given,  897. 

interest  as  damages,  898. 

where  damages  may  be  severed,  896. 
Betum  of,  898. 
Setting  aeide  inquisition,  or  staying  Judgment,  SfC,  898. 

suggestion  under  Court  of  Kequests  Act,  899. 

the  application  to  set  aside,  &c.,  899. 

costs  of  first  inquiry,  899. 
Amendment  of  inquisition,  ^c,  900. 
Final  Judgment,  Bfc,  900. 

entry  of,  on  roll,  &o.,  463. 

after  death  of  defendant,  900. 
Execution  qfter,  900. 
Inquiry,  writ  of,  and  proceedings  in  debt  on  bond. 
In  what  cases  necessary,  901. 

statute  8  &  9  W.  8,  c.  11,  s.  8 ;  901. 

when  plaintiff  to  assign  or  suggest  breadies,  901. 

payment  into  court,  &c.  of  damages  after  judgment,  902. 

judgment  to  stand  for  further  breaches,  902. 

sci,fa,,  and  further  proceedings  on,  902. 

statute  compulsory,  902. 

to  what  cases  it  extends,  902. 

what  amount  recoverable,  903. 
Before  whom  executed,  904. 
Proceedings  qfter  Judgment  by  drfautt,  904. 

{)racdcal  directions  as  to,  904. 
eave  to  try  at  sittings  or  assizes,  905. 
the  evidence,  896,  897,  905. 

final  judgment,  when  signed,  and  execution  issued,  906. 
how  signed,  and  costs  taxed,  906. 
entry  of  proceedings  on  roll,  906. 
form  of  execution,  907. 
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Inquiry,  writ  of,  in  debt  on  bond,  {continued). 

Proceedings  nfier  judgment  on  demurrer  or  nul  tiei  record^  907. 
Proceedings  upon  issue  joined,  907. 
evidence,  908. 
verdict,  908. 
judgment,  908. 
form  of  execatlon,  908. 
Scire  facias  qfter,  908. 
form  of,  908. 

what  breach  can  be  anggested,  909. 
proceedings  on  scire/acias,  909. 
costs  on,  909. 
execution,  909. 
Inquiry,  writ  of,  in  replerin,  993. 
Inquiry,  writ  of,  on  gpeekX  ctgnas  utlagaium,  1140. 
Inrolment  of  attomies,  45. 
Insanity,  «e««</Jto<«." 

Inaohcaicy,  a  good  excuse  against  judgment  as  in  case  of  a  nonaoil,  1301. 
Insolvent  debtors. 

when  cannot  be  holden  to  bail,  638. 
when  bail  of,  discharged,  782. 
discharge  of,  1071. 
security  for  costs  in  action  by,  1232. 
sci.  fa.  on  judgment  against,  1021. 
execution  against,  &c.,  588. 

filing  of  warrant  of  attorney  or  cognovit,  in  case  of,  862. 
insolvent  need  not  be  joined  as  a  defendant  in  actioni  815. 
Inspection  and  copies,  &c  of  instruments. 

Inspection  of  instruments  of  a  Private  nature, 
in  what  cases  in  general,  1242. 
instances  where  granted,  1242. 
instances  when  refused,  1243. 
time  granted  to  file  a  bill  of  discovery,  1244* 
in  poUcy  causes,  1244. 

fbr  what  purposes  inspection  granted  or  not,  1244. 
affidavit  for,  1245. 

instrument  must  be  in  hands  of  a  party  to  the  suit,  1245. 
inspection  of  goods  or  premises,  1245. 
where  document  used  before  in  the  action,  1245. 
time  for  making  the  application,  1245. 
practical  direction  to  obtain  an  order,  1245. 
how  order  complied  with,  1246. 
Compelling  production  for  the  purpose  qf  stamping,  1246. 
Inspection  qf  Public  books  and  documents  in  general,  1247. 
Rolls  of  manor,  1248. 

Corporation  books,  and  books  of  public  companies,  1248. 
Mode  of  obtaining  inspection  of  public  books,  1250. 
Inspection  of  record,  prayer  of,  on  plea,  &c.  of  ii«/  tiel  record,  838. 
Instalments,  clause  in  warrant  of  attorney  to  secure  dispensing  with  sckref^ 
ciaSf  853 ;  execution  on  warrant  to  secure  payment  of,  876 ;  bond  fbr  pay- 
ment by,  within  8  &  9  W.  3,  c.  11—903 ;  staying  proceedings  on  pay» 
ment  of,  in  action  on  bond  for,  1196. 
Instanter,  meaning  of  the  term,  275,  884. 

Interest,  when  to  be  given  as  damages,  446 ;  on  judgment  after  verdict,  473; 
upon  a  judgment  in  error,  508 ;  when  execution  for,  on  warrant  of  attonicyt 
aUowed,  875,  876 ;  reference  to  Master  to  compute  fbr,  886,  910. 
Interlineation  in  affidavit,  1446 ;  in  jurat,  1454,  663. 
Interlocutory  judgment,  in  what  cases, 
on  demurrer,  835. 
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Interlocatory  jndgmexit,  in  what  caies,  (etmimuid). 
on  nui  tiel  record,  840. 
on  cocnorit,  847* 
on  jndgment  by  deftmlt,  880. 
writ  of  inquiry  after,  886. 
death  after,  1017,  1407. 
Interpleader  i  Relief  of  Penons  in  general  againit  Adverse  daima. 
Statute  ai  to,  1211. 

defiendant  in  action  may  obtain  an  interpleader  in  caae  of  adfcne 

claims,  1211. 
jndgment  and  dedsion  final,  1212. 
dami  of  party  not  appearing  barred,  1212. 
order  of  jndge  may  be  rescinded,  or  altered,  1212. 
jndge  may  refer  matter  to  court,  1212. 
proceedings  may  be  entered  of  record,  1212. 
What  aetiom  and  eaees  within  the  act. 
cases  within  the  act  or  not,  1213. 
where  party  claims  alien,  1214. 

when  defendant  has  taken  an  indemnity  or  coUndes,  1214. 
officious  interference,  1214. 
foreigners  residing  abroad,  1214. 
where  crown  a  party,  1214. 
action  must  be  brought  before  court  will  interfere,  mere  tfaieift  not 

enough,  1214. 
remedy  in  equity,  1214. 
The  application  and  tubeequeni  proeeedinge* 
time  for,  1214. 
to  what  court,  1214. 
form  of  rule  nttt,  1215. 
stay  of  proceedings,  1215. 
affidavit  for,  1215. 
the  hearing,  ficc,  1215. 
rescinding  or  varying  order,  1215. 

where  defendant  has  paid  part  to  one  of  sereral  claimants,  1215. 
adding  or  substituting  a  claimant,  1216. 
Feigned  inue,  and  proeeedinge  after  the  order ,  1216. 
future  claims,  1216. 
taking  money  out  of  court,  1216. 
security  for  costs,  1218. 

costs  of  interpleader  not  "  expenses  of  execution,''  1218. 
Execution  for  costs,  1218. 
Writ  of  error  after,  1219. 
Interpleader:    Relief   oif    Sheriffs    and    other    Officers    against    Advene 
claims. 
Statutes  as  to,  1219. 

relief  independently  of  1  &  2  Will.  4,  c.  58 ;  1219. 
sherifTs  may  apply  to  court  or  a  judge  for  relief,  1220. 
In  what  cases  relirfwUl  be  granted. 
in  general,  1220. 

claun  must  have  been  made,  1220. 
nature  of  the  claim,  1220. 

claim  must  be  such  that  it  may  be  followed  by  an  action,  1221. 
equitable  daim,  1221. 

in  general  the  defendant  cannot  apply,  1221. 
where  a  lien  claimed,  1221. 
goods  seized  in  possession  of  a  stranger,  1221. 
execution  abandoned,  1222. 

where  two  executions,  and  complaint  that  goods  had  been  improperij 
sold,  1222. 
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Interpleader  for  Sheriff,  &o.  {etmimM9d). 

where  proceeds  paid  over,  1222. 

where  no  seiznre  made,  1222. 

where  question  is,  which  writ  is  to  hare  priority,  1222. 

where  sheriff  interested,  1222. 

where  sheriff  has  brought  about  the  daim,  1222. 

or  been  guilty  of  ne^Mt,  1222. 
The  application/or  relirf—Proceedmgt  on  hforimg^  1223. 

^eriff  should  inqnire  as  to  te  cliomt  122S. 

taking  indemnity,  1223. 

application  to  whom  made,  1223. 

must  be  made  promptly,  1223. 

affidavits  on,  1223. 

who  entitled  to  appear  on  mk,  ftc,  1224. 

proceedings  on  hearing  where  parties  appear,  1224. 

where  they  do  not  appear,  1225. 

rescinding  or  amending  order,  1225. 

if  rule  discharged,  sheriff  has  a  roaaonable  time  to  retom  writ,  1225. 

compdling  sbnriff  to  re-enter,  &c,  1225. 

discharging  rule  on  its  becoming  uidess,  1225. 

order,  ^  made  by  consent,  bin^ig,  though  otherwise  invalid,  1225. 
Feigned  ietue  and  proceedinge  ihereim^  1216,  1225. 
Coiket  fundttgty  how  oMometf. 

costs  in  general,  1226. 

security  for,  1218. 

costs  between  claimant  and  creditor,  1226. 

how  obtained,  1227. 

sheriff's  costs  attending  the  application,  1227. 

costs  when  payable  by  sheriff,  1228. 

sheriff's  poundage  and  expenses  of  execution,  &c.,  1228. 

where  the  parties  appear,  1228. 

where  parties  appear  on  the  summons,  1229. 
Execution  for  costs,  1218,  1229. 
Writ  qf  error,  1219,  1229. 
Interrogatories,  for  Examination  of  Witnenet* 

when  allowed,  312. 

how  obtained,  where  witnesses  within  jurisdiction  of  court,  315. 

how,  if  vritness  out  of  jurisdiction,  319. 

costs  of,  &c,  324. 

reading,  &c,  of  examinations  in  evidence,  324. 
Interrogatories  on  an  Attachment,  1525. 

Ireland,  peers  of,  privileged  from  being  held  to  bafl,  634 ;  bankrupt's  oertifi* 
cate  in,  no  privilege  from,  638 ;  affidavit  on  judgment  of,  658 ;  watiaut 
of  attorney  on  Irish  judgment,  855  ;  affidavit  to  hold  to  bail  sworn  there, 
652 ;  property  in,  not  sufficient  for  special  bail  to  jnstifjr,  759 ;  notice  of 
trial,  where  defendant  resides  there,  sSlK),  291 ;  damages  in  action  on  Irish 
judgment  on  a  bond,  445  ;  error  frtnn  courts  of,  481. 
Irregularity  in  general,  Setting  aside  ProoeediDgs  for* 
In  what  cases,  1268. 

where  a  previous  necessary  proceeding  has  been  omitted,  1268. 

where  the  proceeding  is  too  soon  or  too  late,  1268. 

where  it  is  informal,  or  not  done  in  the  manner  preecribed  by  prac- 
tioe  of  court,  1269. 

where  not  warranted  by  other  proceedings  in  Uie  case,  1269. 

distinction  between  irregularity  and  nullity,  1269. 
Who  may  take  adtmntage  tf,  1270. 

In  what  time  the  application  must  be  made,  and  when  irrtguiarity 
waived,  1271. 

what  a  reasonable  time,  1271. 
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Irregolarity  in  General,  &c.  (continHed). 

waiTcr  of  irregnUritybj  taking  freih  step,  1271. 

waiver  by  other  means,  1273. 

no  waiver  onlesi  with  knowledge  of  irregularity,  1273. 

no  waiver  where  proceeding  a  nullity,  1273. 

excuse  for  not  applying  in  time,  1274. 
The  application  and  proceedingt  of»,  1274. 

to  the  court  or  judge,  1274. 

notice  of  motion,  1274* 

affidavit  for,  1275. 

form  of  application  should  go  to  root  of  irregularityy  1275. 

should  correctly  state  the  irregularity,  1275. 

should  in  some  cases  state  grounds  of,  1276* 

should  be  for  a  stay  of  proceedings,  1276* 

asking  for  costs,  1276. 

the  rule  itself,  1276. 

writ  of  error  for,  1276. 

terms  imposed  of  bringing  no  actbn,  &c.,  567f  882, 1276. 
CoBt9  on,  1276,  1277. 
Stay  of  proceedings,  1277. 
Covfetiinff  the  irregularity,  &o.,  1277* 
Irregularities  in  partioolar  cases.    Sea  alio  ike  particular  titla  thrt>ugkoui 

this  Index, 
in  writ  of  summons,  159. 
in  appearance  to,  169. 
im  writ  of  distringtt,  181. 
in  declaration,  202. 
in  plea^  262. 
in  r^Ucation,  &c,  276. 
in  issue,  286. 
in  notice  of  trial,  297. 
in  Nisi  Prius  record,  339. 
in  jury  process,  352. 
in  writ  of  trial  before  sheriff,  414. 
in  judgment,  474. 
in  judgment  by  default,  881. 
in  execution,  566. 

in  proceedings  against  plaintiff  or  on  bail  bond,  726. 
in  scire  facias,  881. 
Issuable  plea,  what,  219;  to  what  **  pkading  Innably"  applies,  221. 

judgment  for  want  of,  263. 
Issue,  on  trial  at  Nisi  Prius. 
what  it  is,  281. 

issue  not  joined  until  similiter  added,  1299. 
when,  how,  and  by  whom  to  be  made  up  and  delivered,  &c,  281. 
a  separate  similiter  need  not  be  delivered,  281. 
no  time  in  which  plaintiff  is  compellable  to  make  it  up,  282. 
how  long  it  must  be  delivered  before  trial,  282. 
to  whom  to  be  delivered,  282. 
form  of,  in  general,  282. 
the  form  prescribed  must  be  followed,  283. 
statement  of  pleadings  in,  283. 
award  of  venire,  283. 
untrue  statements  in,  283. 
suggestions  in,  284 ;  when  sheriff  interested,  284 ;  in  local  actions,  to 

prevent  delay,  284 ;  or  to  secure  an  impartial  trial,  284 ;  where 

venue  changed  from  town  corporate  to  adjoining  ooonty,   285; 

where  venire  does  not  run,  and  is  awarded  to  neighbouring  county, 

285 ;  death  of  party,  285 ;  in  debt  on  bond,  285 ;  copy  of  sug- 
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Issuable  plea,  what,  &c.  (continued), 

gestion,  to  be  delivered,  &c.,  practical  Erections  at  to,  285 ;  wfaea 
to  be  made,  285 ;  how  entered,  286. 
indorsement  of  notice  of  trial  on,  286. 
entrj  of  continnanoes  in  issue,  abolished,  286. 
Irr^;ularity  in,  286. 
how  and  when  taken  advantage  of,  286. 
returning  issue,  286. 

when  waived,  by  appearing  at  the  trial,  8cc,f  286. 
when  aided  by  verdict,  287. 
Amendment  of,  287. 

Striking  out  similiter  and  demurring,  288. 
Issue  roll,  unnecessary,  288. 
Issue  on  trial  before  sheriff,  408. 
Issue  in  debt  on  bond,  within  8  &  9  W.  3,  c.  11,  907. 
Issue  in  ejectment  in  ordinary  cases,  950 ;   for  non-payment  of  rent,  970 ; 

under  1  Geo.  4,  c.  87—976 ;  under  11  Geo.  4  &  1  Will.  4,  c.  70—980. 
Issue  in  replevin,  1000. 
Issue  in  scure  fttcias,  1031. 
Issue  in  error  coram  nobie  or  vobie,  522. 
Issue,  feigned,  807.    See  "  Feigned  leeue.** 
Issues  from  distringas,  how  disposed  of,  182 ;  in  replevin,  how  to  proceed 

as  to,  991. 
Jeofuls,  statutes  of,  1357 ;  error  lies  not  for  defect  cured  by,  476. 
Joinder  in  error,  502,  517 ;  joinder  in  demurrer,  829. 
Joint  stock  companies,  proceedings  by  and  against,  1039.  See  **  Comp^nUt.*' 
Joint  tenants,  &c.,  service  of  decUration  in  ejectment  on,  923 ;    consent  rule 
in  ejectment  by  one  against  another,  937;  staying  proceedings  in  aetioD 
after  judgment  against  one  of  several  joint  wrong-doera,  &c.,  1204. 
Judges,  the,  5 ;  their  privileges  of  suit,  6 ;  their  power  to  make  general  rules, 
5 ;  thdr  attendance  at  Nisi  Prius,  138  ;  and  at  assiaes,  139 ;  juriadictioa 
of,  and  attendance  at  chambers,  6,  141 ;  orders  of,  generally,  <m  sum- 
monses, 1432;  power  to  give  costs  at  chambers,  1439;  cannot  be  hdd 
to  bail,  636 ;  exempt  from  being  jurors,  420 ;  arrangonent  as  to  their 
sittings,  &c.,  134 ;  summing  up  of,  at  Nisi  Prius,  384 ;  misdirection,  &c., 
of,  a  ground  for  new  trial,  1321 ;  amcaidment  of  verdict  by  notes  of,  452. 
Judgment  after  a  Verdict. 

Definition  qf^  and  token  complete,  457. 
When  to  be  signed,  458. 

where  no  certificate  fbr  ipeedy  execution,  458. 
where  a  certificate  for  speedy  execution,  458. 
after  trial  before  sheriff,  459. 
party  may  postpone  judgment,  459. 
term's  notice  unnecessary,  459. 

court  may  allow  judgment  to  be  entered  nunc  pro  tune,  460. 
or  stay  judgment,  460. 
will  not  accelerate  it,  460. 
How  signed,  460. 

waiving  costs,  460. 

attending  taxation  waives  irregularity,  461. 
Form  qf,  461. 

pleadings,  how  entered  in,  461. 

no  entry  of  warrants  in,  461. 

nor  of  continuances,  461. 

jurata  ponitur,  &c.  to  be  inserted,  461. 

miscalculation  of  damages,  461. 

eapiatur  pro  fine  or  misericordid  in,  462. 

entry  of  costs  in,  462. 

of  what  day  to  be  entered  of  record,  463. 
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Judgment  after  a  Verdict,  {etmiiMud), 

When  and  how  entered  on  the  roU,  See,,  463. 

mlet  aa  to  brioging  in  and  docketing  jndgmentii  463. 

how  entored,  4d4. 

no  entry  prior  to  Nisi  Prins  record  or  judgment  roll,  464. 
Begutering  ofjudgmenitf  Sfc,  to  affect  Umde,  See,,  464. 

docketing  judgments  under  4  W.  &  M.  c.  20, 464. 

no  judgment,  decree,  &c.,  to  aflbct  real  estate  otherwise  tiian  as  be- 
fore the  act  untU  registered,  465. 

though  purdiaaer,  &c.,  htm  notice  of  judgment,  466. 

no  judgments  to  be  hereafter  docketed  under  4  &  5  W.  &  M.  e.  20, 
466. 

judgment  already  docketed  must  also  be  registered,  466. 

Master  must  insert  in  book  the  date  when  memorandum  of  judgment 
is  left,  466. 

judgment  t oid  after  fiye  years  from  entry,  unless  registered  afresh, 
467. 

judgments,  though  registered,  not  to  affect  jiurchasers  or  mortgagees 
without  notice,  more  extenslTely  than  judgments  would  hitherto 
hsTC  done,  467. 

not  to  revive  judgments  already  extinguished  or  barred,  467. 

when  and  how  to  be  registered  in  Middlesex  or  Yorkshire,  467. 
Relation,  ^-c.  of  judgments,  468. 

as  to  nreehold  property,  468. 

as  to  chattels,  468. 
Judgment,  when  a  charge  on  real  property,  468. 

charge  not  to  be  eniforced  till  after  expiration  of  a  year,  468. 

proviso  as  to  purchasers,  &c.,  468. 

action  on,  does  not  waive  lien,  470. 
Judgment,  when  a  charge  on  government  or  other  etocke  Sfc,  by  order 
qf  a  Judge,  470, 

statutes  as  to,  470. 

order  of  judge  to  be  made  in  first  instance  ex  parte,  and  on  notice 
to  tiie  bank  or  company  to  operate  as  a  dittringae,  471. 

order  may  be  discharged  or  varied,  471. 

ca,  ea.  a  waiver  of  charge  or  security,  471. 

what  judge  has  power  to  make  an  order  under  14th  section,  472. 

what  stodc  may  be  charged,  472. 

effect  of  charge,  &c.,  472. 

what  money  cannot  be  attached  under  14th  section,  472. 
Interest  on  judgment,  473,  508. 
Amendment  ef  judgment,  473. 

where  judgment  roll  lost,  474. 
Defects  m,  when  aided,  474. 
Judgment  for  want  of  a  Plea. 

at  what  time  it  may  be  signed,  262. 

where  plea  non-issuable,  &c.,  260. 

where  not  adapted  to  the  declaration,  264. 

where  altogether  indTormal,  265. 

where  it  is  sham,  265. 

where  it  answers  only  part,  265. 

where  pleaded  in  wrong  court,  266. 

where  pleaded  by  wrong  attorney,  or  otherwise  irregular,  266» 

267. 
Judgment  by  Default. 

Whatf  and  in  what  cases,  879. 

bym/rftci/,  879. 

by  non  sum  it\formaius,  879. 

for  want  of  a  plea,  262—266. 
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Judgment  by  Defmult,  {continued), 

for  want  of  a  rejoinder,  rebutter,  5cc.y  279. 

for  defanlt  at  trial,  879. 

ventre,  where  default  as  to  part,  879. 

as  to  aome  of  tereral  defendants,  880. 

the  jadgment,  when  interlocutory  or  final,  880 
When  eigned,  880. 

when,  fin*  want  of  a  plea,  262. 

may  be  in  vacation,  880. 

not  on  diet  non,  880. 
H9W  eigned,  880. 

practical  directions  as  to,  880. 

practice  where,  for  want  of  a  plea,  &e.,  279,  280. 
CoeUont  881. 
Execution  <m,  881. 
Setting  aide  or  waiving  Trregnlar  judgment,  881. 

time  for  making  application,  881. 

where  no  serrice  of  writ  of  summons,  161. 

irregularity  in  the  appearance,  169. 

in  the  declaration,  202. 

waiver  of  irregularity,  882. 

form  of  summons,  &c.,  882. 

affidavit  for,  882. 

costs  and  terms  imposed  on  application,  882. 

plaintiff  may  waive  judgment,  883. 
Setting  ande  Regular  judgment,  883. 

on  what  terms,  884. 

merits  must  be  sworn  to,  884. 
Judgment  at  trial  before  sheriff,  412. 
Judgment  on  plea  In  abatement,  &c.,  820. 
Judgment  on  demurrer,  835 ;  suggesting  breaches  in  debt  on  bond  after, 

836,  837. 
Judgment  onnultiel  record,  840.    See  **  Nul  TM  Record,** 
Judgment  on  cognovit,  844.     See  '*  Cognovit," 
Judgment  on  warrant  of  attorney,  852.  Set "  Warrant  ttf  Attorney," 
Judgment  on  judge's  order,  877. 
Judgment  of  fion/»ro#.,  1279.    See  **Nonpro9," 
Judgment  as  in  case  of  nonsuit,  1298;  eee  **N(mtmtf  Judgment  as  in  cote 

qf,"  on  trial  before  sheriff,  415. 
Judgment  non  oMante  veredicto,  1349,  1351,  419;  costs  on,  1351. 
Judgment  in  ejectment,  against  casual  ejector,  932,  935,  969,  979 ;  tfter 

verdict,  957.     See  "  Ejectment,'* 
Judgment  in  replevin,  1002,  999.     See  **  Replevin." 
Judgment  in  ecirefaciat,  1029,  1031.    See  *<  Schrt  Faeiae," 
Judgment  of  outlawry,  1139.     See  **  Outlawry," 
Judgment  in  actions  against  prisoners,  when  to  proceed  to,  &e.,  1056. 
Judgment  in  actions  against  executors  or  administrators,  1079.      See  "  Bit* 

cutors  and  Adminietratore" 
Judgment  against  heir  on  bond,  &c.,  of  ansestor,  1085. 
Judgment  in  error,  506,  516,  518.     See  *<  Error," 
Judgment  upon  a  demurrer  to  evidence,  429. 

Judgment  de  melioribut  damnU,  where  there  are  tevertl  defendants,  459. 
Judgment  after  an  award,  1514. 

Judgment,  reviving  of,  by  ecire  facias,  1011.    See  **  Scire  facias," 
Judgment,  arrest  of,  motion  &c.,  for,  1353. 
Judgment,  setting  off  of,  against  judgment  and  costs,  625—628. 
Jurat  of  affidavit  to  hold  to  bail,  663;  of  affidavit  in  general,  1452;  ermrs, 

&c.,  in,  1454. 
Jurata  m  Nisi  Prius  record,  337. 


; 
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Jnrudiction  of  the  luperior  courts. 

in  what  actions  and  proceedings,  1,  2. 
by  what  prooets  actions  coinienocd,  2. 
as  courts  of  appeal,  3. 

jurisdictioo  of  Courts  at  Westminster  gxtwdad  to  Chaster  and  Wakt,  4. 
Juror,  consequences  of  being  taken  ill,  400. 
Juror,  withdrawing  of,  397. 

Jurors,  as  to  the  jury  process,  tee  *'  Jury  Proc9$$" 
Who  may  be,  420. 
Who  exempt  from  tervinff,  420. 
QualiJicatUme  qf,  421,  422;  of  spedal  jurors,  421,  422;  on  writs  of 

inquiry,  421,  422  ;  of  jury  de  medietate  lingiue,  421, 422. 
How  pmnitksd/or  ntm-Miimdameti  422. 

Arrett  qf judgment  when  $her\ff  incompetent  to  summon  jury,  422. 
Challengtt,  423. 

To  the  array,  423;  principal  challenges  to,  423;  of  challenges  to 

the  array  for  fayour,  424 ;  in  special  jury  cause,  424. 
To  the  polls,  424 ;  principal  challenges  to,  424 ;  propter  honoris 
respecium,  424  ;  for  defect  in  property,  person,  or  description, 
424  :  juror  sworn  in  wrong  name,  425 ;  fbr  partiality  or  bias,  425 ; 
for  crime,  426 ;  for  favour,  426. 
how  challenge  to  be  made,  427. 

trial  of  challenge  to  array,  427 ;  proceedings  of  array  quashed,  427. 
trial  of  challenge  to  poll  to  fayour,  427 ;  where  challenge  to,  a  prin- 
cipal challenge,  428;  juror  may  be  examined,  427;   result  of 
trial,  428. 
Jury  de  medietate  lingutB,  422. 
Jury  de  ventre  intpiciendo,  420. 
Jury  in  trials  at  bar,  359  :  at  iVtft  Priui,  haw  ctUed  and  iwom,  &c.,  364 : 

at  trial  before  sheriff,  410. 
Jury  process. 

What  it  if,  342. 

for  trial  at  bar,  342. 
for  trial  at  Nisi  Prius,  342. 
on  a  trial  in  a  county  palatine^  343. 
Form  qf  venire  facias,  MZ, 
teste  and  return  of,  343. 
Form  of  distringas  or  habeas  corpora,  344. 

teste  and  return  of,  344. 
How  and  by  whom  sued  out,  345. 

re-sealing,  &c.,  where  cause  stands  over,  Stc,,  345. 
Common  jury,  how  returned,  &c,  345. 
Special  jury,  how  struck,  costs  of,  346. 
right  to,  in  general,  346. 
rule  for,  when  obtained,  346. 
how  obtained,  347* 
service  of,  347. 

marking  cause  as  special  jury,  &c.,  347. 
defendant  must  obtain  the  attendimce  of  jury,  347. 
how  jury  struck,  347. 
where  a  change  of  sheriffs,  348. 
jury  process  on,  348. 
sheriff's  expenses  of  executing,  348. 
where  rule  for  special  jury  obtained  for  deky»  349. 
proceedings  on  the  trial,  349. 
costs  of  sj^sdal  jury,  350. 
View,  in  what  cases,  and  how  obtained,  351. 
rule  for,  351, 

deposit  for  expenses  of,  351. 
jurors,  how  called,  &c.,  at  trial,  352« 
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Jury  prooeM,  {continue^. 

Venire  de  novo  before  verdict,  352. 

Drfecte  injury  proceet,  when  aided  by  verdict,  &c.,  352. 

Amendment  of,  353. 
Justices  of  the  peace,  actions  against. 

Limitation  of,  1111. 

Notice  of  action,  1112, 1114, 1116. 

Declaration,  1114,  1115. 

Plea  and  other  proceedings,  1115. 

Tender  of  amends  and  payment  into  oonrt,  1115. 

Proof  of  notice  of  action,  1116. 

Costs  of,  1116. 
Jnsticies,  &c.,  writ  of  pone,  the  mode  of  remofing  it  to  [superior  oomt, 

988. 
Justification  of  bail  in  town,  755 :  the  like  in  country,  771.    See  **  Bail,*' 


K. 


King,  see  "  Qmmh." 

King's  Bench,  tee  *'  Queen's  Bench." 

Kingston-upon-Hull,  direction  of  writs  to,  538. 


L. 

Laches,  when  attorney  liable  for,  67,  68 ;  in  ruling  sheriff  to  return  writ,  717; 
to  bring  in  body,  718  ;  in  moving  for  attachment  against  him,  720 ;  ex- 
ception to  bail  waived  by  laches,  749 ;  in  suing  biul  to  sheriff,  726 ;  ia 
declaring  against  prisoner,  1053;  in  proceeding  to  trial  or  judgment, 
&c.,  against  prisoner,  1056;  in  proceeding  to  execution  against,  1057; 
in  setting  aside  proceedings  for  irr^ularity  in  general,  1271. 

Lancaster,  county  palatine  of,  sheriff  of,  amount  of  feoi  entitled  to,  20; 
instead  of  award  of  venire,  must  be  a  siit7/t<iii(»,  283 ;  direction  of  writ 
to,  538 ;  removal  of  cause  from,  to  have  execution,  1160 ;  in  error  fron^ 
plaintiff  allowed  to  allege  diminution,  517. 

Landlord  and  tenant,  eee^^'ecAneitl,"  **  Bent,*'  *' Fisturee." 

Lands,  how  bound  by  a  judgment,  468 ;  by  writ  of  execution,  544 ;  extending 
of,  by  elegit,  599. 

Larceny,  attorney  convicted  of,  116, 117. 

Lease,  sale  of,  under  ^fi.fa.,  578 ;  the  like  of  goods  leased,  579 ;  extending, 
&c.,  on  elegit,  599 ;  in  ejectment,  965 ;  of  property  of  outlaw  after  out- 
lawry, 1142. 

Lessee  for  life,  writ  of  error  by,  478 ;  sale  of  interest  of,  under  fi.  fa.^  578, 579. 

Letters  patent,  scire  fadoi  to  repeal,  1023. 

Levari  facias,  writ  of,  generally,  60S;  superseded  in  practice  by  <2eyif» 
608. 

Levari  facias  upon  outlawry,  1141. 

Libel,  plea  to  actionlor,  228,  242 ;  change  of  venue  ia,  1165,  1166 ;  putting 
off  trial  in,  1290. 

liberty,  direction  and  execution  of  writs  in,  537. 

Liberum  tenementnm,  plea  of,  need  not  be  signed  in  Q.  B.  or  Exch.,  247. 

Lichfield,  direction  of  writs  to,  538. 

Lien  of  officers  of  court  for  fees,  7 ;  of  an  attorney,  105, 106 ;  of  an  ageat, 
126 :  plea  of,  232 ;  party  having  seized  same  goods  in  exeoutioo,  waives 
lien,  590 ;  svdng  on  judgment  no  waiver  of  lien  on,  470. 

Limitations,  statute  of. 

plea  of,  is  an  issuable  one,  220. 
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limitatums,  statute  of,  (conHnued), 

how  hr  payment  into  court  prerents  operation  of,  1190. 

in  ejectment,  915. 

in  actions  against  josticef  of  peace,  officers  of  customs  and  excise,  1111. 

in  actions  by  executors,  1072 ;  in  actions  against  executors,  1075. 

OQ  writs  of  error,  476»  477. 
limitations,  statute  of,  Entry  of  Process  on  Roll,  to  sstc  it. 

statute  2  Will.  4,  c  39,  s.  10,  as  to,  1128. 

practical  directions  as  to,  1129. 

returning  and  filing  the  preceding  writ,  1129. 

bow  defSKtiTC  issimig  or  entry  of  continuances  to  be  taken  advantage  of^ 
1129. 

amendment  in  case  of,  163, 1131. 

costs  of  unnecessary  writs,  1131. 

in  an  action  commenced  in  an  inferior  court,  1131. 

effect  of,  in  plea  in  abatement,  816. 
Lincoln,  direction  of  writs  to,  538. 
liquidated  damages,  when  recorerable,  443 ;  interest  in  error  on  judgment 

on,  508. 
list  of  causes  for  trial,  361 ;  court  in  banc  have  no  jurisdiction  over,  362 ; 

marslial  must  not  Insert  cause  in,  when  diMtrmgat  not  re-sealed,  345 ;  of 

special  jurors,  346;  of  prisoners  supersedeable,  1064. 
Local  actions,  award  of  venire  into  a  different  county,  285 ;  change  of  Tenne 

in,  1164. 
Log-book,  inspection  of,  refused,  1244. 
London,  direction  of  writs  to,  539 ;  misdescription  in  direction,  539 ;  no  trial 

at  bar  in,  357 ;  error  from  the  courts  of,  482. 
Lords,  error  to  the  House  of,  511,  515,  518.   See  "  Em>rJ^ 
Loss  of  trial,  what,  &c.,  730,  884 ;  loss  of  record  and  postea,  &c.,  341,  455 ; 

amendment  of  lost  judgment  roll,  &c.,  474 ;  reference  to  compute  on  lost 

bill,  &c.,  911 ;  enforcing  award  whore  submission,  &c.,  lost,  1509;  of 

writ  of  execution,  559. 
Lots,  jury  giring  Terdict  by,  Toid,  399  ;  appointing  umpire  by,  bad,  1477. 
Lunacy,  excuse  for  not  bringing  in  body,  &c.,  614  ;  return  of,  by  sheriff,  614, 

618 ;  no  ground  for  granting  time  to  bail  to  render  prindpd,  704. 
Lunatics,  actions  by  and  against. 

how  to  sue  or  defend,  1109. 

distringas  against,  175,  1109. 

right  to  sue  in  lunatic's  name,  1110. 

error,  writ  of,  by,  476. 

service  of  ejectment  on,  928. 

not  privileged  from  being  held  to  bail,  641. 


M. 

Magistrate,  iee  ^^Jutiieeeof  Peace — Aeiiane  agaifut,'*  1111. 

Malicious  prosecution,  proof  in  action  for,  under  Not  guilty,  242 ;  new  trial 

for  excessive  damages  in  action  for,  1326. 
Mandamus  to  examine  witness  on  interrogatories,  314 ;  to  public  company, 

1042. 
Mandavi  Ballivo,  return  of,  556. 

Manorial  courts,  error  from,  does  not  lie  to  Queen's  Bench,  482. 
Maps,  costs  of  preparing,  &c.,  when  not  allowed,  1392. 
Marginal  note,  in  demurrer,  &c.,  832 ;  in  judgment,  464 ;  in  statutory  plea  of 

not  guilty,  246. 
Marines,  see  •*  Seamen,"  641. 
Market  overt,  sale  of  goods  in,  under  execution  hjfi.fa,,  590. 
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Marksman,  affidavit  bj,  1453. 

Marriage,  «ee  "  Husband  and  Wtfe;'*  when  writ  of  error  abaAei  bj,  485; 

warrant  of  attorney  in  case  of,  859 ;  of  female  plaintiff  oar  drfemUmt,  1406 ; 

how  fiur  reTokes  arbitrator's  authority,  1469. 
Marshal  and  aaaodate  to  the  chief  jnstice,  11. 
Marshal  or  Warden,  tee  *'  Keeper  of  Queen'e  Prwm." 
Master  and  aasistant  matter  of  the  Crown  Office,  1 1. 
Masters  of  the  courts,  11 ;  to  perform  duties  of  i^Uahed  offices,  11;  appoint- 

ments  by,  when  to  be  attended  to,  1,  58  ;  taxation  of  costs  by,  460; 

reference  to  compute  before,  910. 
Memben  of  pariiament,    snl^ect  to  bankmpt  lawi,  proeoedinga   againsty 

1035  ;  privileged  from  being  held  to  bail,  634 ;  mode  of  compelling  ap» 

pearance,  and  security  for  debt  and  costs,  634 }  prooeat  agdnst,  1036 ; 

attachment  against,  1521. 
Memorandum  to  be  subacribed  to  writ  of  sammoniy  149 ;  to  writ  of  capiaf, 

678. 
Memorial  of  judgment,  &c.,  registry  of,  464. 
Merits,  affidffrit  of,  on  aettiiig  aside  regular  judgment,  884. 
Mesne  profits,  action  for,  and  proceedings  on,  980,  983. 
Mesne  proceaa,  outlawry  upon,  1132, 1143.    See  ''  OutUnnj. 
Middlesex,  re|^stry  of  jud^ent  to  bind  lands  in,  467. 
Military,  privilege  of,  from  being  held  to  bail,  643. 
Militia,  attorney  not  priril^ged  from  serving  in,  59. 
Miscalculation  of  damages  in  judgment  does  not  avoid  it,  461 ;  in  poetea, 

452,  455. 
Mifcondttct  of  attorney,  how  punished,  116 ;  of  agent  to  attorney,  124 ;  of 

jury,  new  trial,  &c.,  in  case  of,  1324. 
Mis^Urection  of  judge,  Ac.,  new  trial  for,  1321. 
Miaerioordia,  entry  of,  in  judgment,  462. 
Mugoinder  of  counts,  how  remedied,  450. 
Misnomer  in  summons,  144,  146. 

in  appearance,  168. 

in  dutrmpae,  178. 

in  declaration,  190. 

in  plea,  &C,  266. 

in  writ  of  eapiast  671,  672. 

innoticeofbail,  741,  742. 

plea  in  abatement  for,  not  allowed,  817. 

summons  to  amend,  672. 

execution  under  a  ca.  «a.  in  case  of  misnomer,  612. 

in  writ  of  error,  amendable,  482. 

new  trial  where  a  juror  sworn  by  a  wrong  name,  &e.,  1324. 
Misprision  of  clerks,  amendment  of  record  owing  to,  340,  1355. 
Mistakes,  see  '*  Irregularity.*' 

Mitigation  of  damages,  what  may  be  taken  into  consideration  in,  447. 
Mittimus  to  a  county  palatine,  award  of,  in  issue,  283  ;  the  like  in  the  Nisi 

Prius  record,  338  ;  how  sued  out,  &c.  338. 
Mixed  actions,  Court  of  Q.  B.  no  jurisdiction  in,  1 ;  damages  in,  443. 
Money  had  and  received,  effect  of  non-assumpsit  in  action  for,  226. 
Money  paid,  effect  of  non-assumpsit  in  action  for,  232. 
Money,  when  seisable  under^/a.,  577. 

Money,  payment  of,  into  court,  1178.  See  **  Payment  of  money  isUo  Cbmrt," 
Money,  payment  of,  into  court  in  Ueu  of  spedal  bail,  774. 
Mortgage,  reference  to  compute  in  aetion  on,  887 ;  staying  ptooeeidiiiga  faa 

ejectment,  or  on  bond  for,  on  paying  arrears,  &e.,  946,  1198  ;  intaieit 

on  judpaent  in  error  on  contract  for,  508  ;  sale  of  equity  of  iwleaapdaa 

onji./a,  579  ;  the  like  of  goods,  &c.,  mortgaged,  591 ;  mortgagee  ai> 

mitted  to  defend  in  ejectment,  941,  942. 
Motions  and  roles  generallf ,  1410.    Set  '*  Bades  and  Mothns.** 
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MoltipHcitj  of  actions  on  baU-bond,  725  ;  on  rcicogniiance  of  bail,  804. 
Mutiny  acta,  regulations  in,  as  to  actions  against  soldiers,  &c.,  643. 
Mystery,  statement  of,  in  affidavit,  1452  \  in  writ,  146. 


N. 

Names  of  parties,  iee  **  MUnomer;^'  statement  of,  in  affidavit  to  hdd  to  baSl, 
650;   in  writ  of  snmmons,  144, 146;  in  writ  of  distringas,  178;  in 
writ  of  capias,  671 ;  in  declaratioD,  190  ;  in  writ  of  error,  486. 
Karnes  of  bail  m  bail*piece,  739. 

Nayy  offices,  &c.,  privilege  of,  from  being  held  to  bail,  644. 
Nq;ligence,  attoniey's  liability  for,  67  ;  punishment  of,  115 ;  UaUe  for  acts 
of  agent,  124  ;  when  a  defence  to  his  bill,  104 ;  of  sheriff  in  serving  writ, 
696  ;  in  suffering  escape,  &c.,  712. 
Negligent  driving,  evidence  under  not  guilty,  in  action  for,  243  ;  change  of 

venue  in,  action  for,  1165. 
Ne  redpiatar,  355 ;  notice  of  trial  after,  296. 
Ne  unques  executor,  &c.,  plea  of,  need  not  be  signed  in  Exchequer  or  Queen's 

Bench,  247  ;  consequences  of  pleading,  &c.,  1077. 
Nemo  debet  bis  vexari  pro  elLdem  caasft,  maxim  of,  643. 
New  action  after  a  discontinuance,  1286. 

after  plea  in  abatement,  816,  822. 
New  assignment,  279  ;  none  to  a  plea  in  abatement,  820. 
Newcastle-upon-Tyne,  direction  of  writs  to,  538. 
New  trial,  generally. 

What,  and  when  the  proper  remedy,  1320, 
I.  In  what  easei  granted^  1321. 
Fttr  misiaie  qf  the  Judge,  1321 ;  improper  discharge  of  jury,  1322 ; 
wrong  nonsuit,  1322 ;  wrong  admission  or  rejection  of  evidence,  1322  ; 
where  objection  not  raised  or  waived  at  Nisi  Prius,  1323;  whttre  a 
bill  of  exceptions,  1324 ;  where  amendment  refiased,  1324 ;  or  im- 
proper beginning  allowed,  372, 1324. 
Drfault  or  nmeonduct,  ^c,  qf  ofieer  qf  wnrtf  1324. 
DrfauU  or  mUconduct  qfjwy,  1324 ;  where  sworn  by  wrong  name^ 
1324;  perverse  verdict,  1324;  where  it  is  against  evidence,  1325; 
where  evidence  is  conflicting,  1325 ;  where  damages  are  excessive, 
1325 ;  where  damages  are  too  small,  1326;  other  misconduct  of  jury, 
1327. 
Ahsencet  Sfc,  qf  coutuel  or  attorney,  1328. 

Drfault  or  misconduct  qf  oppotite  party,  1329  ;  improperly  influencing 
jury,  1329 ;  misleading  or  taking  by  surprise  the  o|^>osite  party^ 
1329 :  where  no  notice  of  trial  given,  1330. 
Drfault  or  misconduct  of  witneaseM,  1330;  non-attendance  of,  1330; 

perjury  of,  1330 ;  mistake  of,  1331 ;  incompetency  of,  1331. 
Party  taken  by  surprise,  1331 . 

Fresh  evidence,  ^c,  1332  ;  examination  of  witnesses  stopped,  1332. 
Where  one  qf  several  issues,  ^c,  wrongly  decided,  1333 ;  where  several 

defendants,  1333. 
Where  leave  reserved  to  enter  a  nonsuit  or  verdict,  1333. 
Irregularity  in  proceedings,  1334 ;  error  in  pleadings,  1334 ;  defect  in 

special  case,  1335,  443. 
Where  the  action  or  defence  is  trifling  or  vejtmtious,  1335 ;  plea  in 
abatement  or  defence,  not  on  the  merits,  1336 ;  cases  of  strict  right, 
1336. 
In  penal  actions,  1336. 
In  ejectment,  1336. 
In  replevin,  1336, 1001. 
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• 
New  trial,  genertUy,  (con/titifMf). 

After  wHi  of  trial  or  inquiry  hrfore  the  ekerif,  416,  896,  898, 1336; 
ezecotion  of  writ  of  trial  may  be  set  aside,  and  new  trial  idfto',  416; 
when  new  trial  granted  for  ddisct  in  writ  of,  414,  415. 
After  a  feigned  istue,  811,  1337. 

uifter  motion  m  arreet  qf  judgment,  writ  qf  error,  &c.,  1337. 
After  a  previous  new  trial,  1337. 

II.  The  appUeoHon,  ^c,,for. 
To  what  court,  1338. 

Bg  whom  applied  for,  1338. 

liwiefor  wtaiing  the  motion,  1338 ;  after  certificate,  for  speedy  eieco- 

tion,  1340;  after  a  trial  or  inquiry  before  the  sberin,  418,  1340; 

to  set  aside  execution  of  writ  of  inquiry,  and  fidr  a  fresh  writ,  898, 

899. 
Ajffidamte  on,  1340 ;  when  court  will  not  reoetTe  affidaritsmade  by  jiror, 

1327 ;  alBda¥its  and  sheriff's  notes  to  be  produced  on  motion  for 

new  dial,  under  a  writ  of  trial,  416. 
The   motion   iteeff,  and   proeeediuge    iqton   it,    1340;    rule  tad, 

1340 ;  when  not  put  in  new  trial  paper,  1341 ;  serrice  of  rule,  bow 

drawn  up  and  brou^t  on  for  argument,  &c,  1341 ;  amendment. 

&c.,  of  rule,  1341 ;  dea^  of  plaintiff  after  the  rule  nisi,  1342 ;  the 

argument,  &c.,  1342 ;  terms  imposed,  if  rule  made  absolute,  1342. 
Coits  on,  1343 ;  where  costs  not  mentioned  in  rule,  1344 ;  where  costs 

ordered  to  abide  erent,  1345;  where  question  of  costs  rcacncd  tiD 

second  trial,  1345 ;  amount  of  costs,  die,,  1345. 
Proeeedinge  on  rule  abeolute,  and  mode  qf  recovering  coete,  1346 ;  oo 

rule  discharged,  1346. 

III.  T^e  new  trial  and  proeeedinge  on,  1 34  7. 

In  what  time  and  how  enroroed  by  defendant,  1357 ;  Nisi  Prius  re- 
cord, &c.,  1347 ;  entry  on  record  after,  1347. 
l<nent  dedire,  284. 
Night,  arrest  may  be  made  in,  548,  694 ;  writ  of  execution  may  be  ezecoted 

in,  548 ;  writ  may  be  served  in,  680. 
Kilul,  return  of,  to  eeire  faeiae,  1027 ;  leare  necessary  to  sign  judgment  on, 

1028. 
1^  cu>iat  per  brere,  judgment  of,  for  defendant  on  demurrer,  836. 
JXH  debet,  plea  of,  abolished,  227 ;  when  plaintiff  may  sign  judgment  on,  264. 
IXtI  dicit,  judgment  by,  87^. 

liHsi  Prius,  meaning  of,  337 ;  sittings  at  Nisi  Prius,  138 ;  trial  at,  361. 
Nisi  Prius  Record,  in  genoral. 
What,  and  form  qf,  337. 
how  made  up,  337. 
when  triid  to  be  at  bar  of  court,  337. 
when  in  County  Palatine  of  Lancaster,  or  Durham,  337. 
record  condusiye  of  fiu^ts  stated  in  it,  337. 
How  eealed  andpaaed,  338. 
in  town  causes,  338. 
in  country  causes,  338. 
reseaUng,  Sec,,  when  cause  stands  ot er,  338. 
repassing  of,  unnecessary,  339. 
BrregtUaritg  in,  when  and  how  taken  advantage  qf,  339. 
Atnendment  of,  340. 
before  trial,  340. 
at  trial,  340. 
after  trial,  340. 

where  record  visApoetea  lost,  341. 
Nifl  Prius  record  in  ejectment,  950' 
Nisi  Prius  record  in  error  coram  nobie  or  vobis,  523. 
Nisi  Prius  record  on  %  feigned  ieeue,  809. 
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I<ntiy  roles,  see  **Rule$  and  Motiont.** 
Nolle  Proaeoni. 

what  it  u,  1314. 

to  the  whole  declaratioa,  1314. 

to  some  of  aereral  counts,  1314. 

where  defendant  demurs,  1315. 

to  part  of  a  coant,  1315. 

to  one  of  several  defendants,  1316. 

how  entered,  1316. 

costs  on,  1317. 
Nominal  defendant,  where  party  who  defends  ejectment  in  name  of,  mad« 

liable  to  costs,  956,  957. 
Non  assumpsit,  effect  of,  225 ;  decisions,  as  to  evidence  to  be  given  under  plea 

of,  229;  if  pleaded  in  debt,  plaintiff  may  sign  judgment,  264. 
Non  detinet,  plea  of,  228. 
Non  est  factum,  when  to  be  pleaded,  227 ;  effect  of,  227 ;  as  to  what  will 

amount  to,  237. 
Non-issuable  pleas,  what  are,  219;  judge's  order  allovring  such,  221;  con- 
sequences of  such  a  plea,  222 ;  waiver  of  objection  that  plea  not  issuable, 

222 ;  when  judgment  may  be  signed  for,  263. 
Non-joinder,  plea  of,  815,  see  ** Abatement;*'  affidavit  on,  must  state  de- 
fendant's residence,  &c.,  815;  time  allowed  to  plead  it,  817;  second 

action  after,  816;  form  of  declaration  in  such  case,  822. 
Non  obstante  veredicto,  judgment  of. 

what  and  in  what  cases  granted,  1349. 

the  motion,  argument,  and  rule  &c.,  for,  1350. 

writ  of  inquiry  on,  1351. 

costs  on,  1352. 

restitution  after,  1352. 
Non-pros,  judgment  of. 

for  not  declaring,  1279;  in  ordinary  cases,  1279 ;  where  several  defend- 
ants, 1280 ;  in  replevin  and  other  cases,  992,  998,  1280. 

for  not  replying,  1280 ;  in  ejectment,  944  ;  may  be  signed  as  to  part  of 
the  suit,  1281 ;  in  replevin,  998 ;  where  several  defendants,  1280. 

for  not  entering  the  issue,  1281. 

in  error,  500,  1282. 

in  other  cases,  1282. 

costs  and  execution,  1283;  in  ejectment,  944;^ 

proceedings  after  it,  1283. 
^on  sum  informatus,  judgment  by,  879. 
Nonsuit. 

plaintiff  may  elect  to  be  nonsuit,  398,  433. 

at  what  time  called  for,  398,  433. 

in  what  cases,  398,  433. 

on  trial  by  proviso,  434. 

on  demurrer,  434. 

cannot  be  entered  in  banc  without  leave  reserved,  434. 

costs  on,  434. 

judgment  as  in  case  of,  434,  see  itrfra, 

how  set  aside,  and  on  what  conditions,  435. 
Nonsuit  in  ejectment,  951. 
Nonsuit  in  replevin,  999. 
Nonsuit  in  set,  fa.  1031. 
Nonsuit,  Judgment  as  in  Case  of. 

In  what  easeSf  1298. 

sUtute,  14  Geo.  2,  c.  17,  s.  1,  as  to,  1298. 
in  what  actions  and  proceedings,  1298. 
when  issue  may  be  deemed  to  be  joined,  1299. 
where  a  trial  has  been  had,  1299. 

where  delay  in  trial  arises  from  course  of  business,  See,  1300. 
VOL.  n.  N  N 
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Nonsuit,  Judgment  as  in  Case  of,  (c<wifmu«i).  ,3^^ 

where  defendant  causes,  or  consente,  &c.,  to  deUy,  l^w. 
where  proceedings  in  equity,  1301. 
where  action,  &c,  compromised,  1301. 
where  parties  bankrupt  or  msoW^t,  1301. 
where  action  brought  without  authority,  1302. 
DcndinK  rule  to  discontinue,  1302.  -,^ 

5Sr^  notice  of  trial  given,  or  i?»:»?*^*«*  ^^^' fj'^r?^^^ 
whTre^  for  not  proceeding  to  trial  hare  been  mored  fbr,  1303. 

not  favoured  in  general,  1303. 
Time  of  moiion  for, 

in  town  causes.  1303. 

in  country  causes,  1304. 

in  cause  before  sheriff,  1304. 

after  motion  for  costs  of  day,  1304. 

motion  may  be  at  any  distance  of  time,  1304. 
The  motion,  rule,  affidavit  for. 

motion  must  be  to  the  court,  1304. 

notice  of,  1305. 

term's  notice,  1305* 

affidavit  for,  1305. 

the  motion  and  rule,  1305. 

rule  absolute,  1306. 

when  rule  discharged  conditionally,  1305.  „,.«^dimr  bene 

where  discharged  upon  terms  an  excuse  for  not  proceeding  bang 

shown,  1305. 
counsel  consenting  to  rule,  13W. 
terms  upon  which  rule  discharged,  130». 
costs  of  the  day  where  rule  discharged,  1309. 
drawing  up  and  service  of  the  discharged  rule,  1310. 
opening  the  discharged  rule,  1310. 
renewing  motion,  1310. 
Dtfault  qfler  peremptory  "'W'^'^^l,,^ 
what  a  compliance  or  not  with  it,  Idiu. 

motion  for  peremptory  rule  ^oV^dS*"^^*'^^";^^^        1312. 
enhirgement;  discharge,  &c.,  of  peremptory  undertaking,  laix. 

costs  of  enlargement,  &c.,  1313. 
Norwich,  directions  of  writs  to,  ^38.  amount  to  apfca 

Not  guUty,  when  to  be  pleaded,  and  effect  of .228 ,  what  wiu  amo 

of,  237,  243 ;  when  plea  of,  a  nuUity,  264. 
Note  of  allowance  of  writ  of  error,  487.  oa.  «i,pt^    80  •  when.  80. 

Notice,  service  of,  on  agents,  123;  o^  attorney,  80;  where,  80 ,  when. 
Notice  of  action,  against  justices,  constables,  &c.,  111^. 
Notice  of  application  for  admission  as  attorney,  dO. 
Notice  of  attorney's  lien,  108. 
Notice  to  declare,  185. 

Notice  to  plead.  212.  .       oqq 

Notice  of  striking  out  eimiliter  and  daoaumng,  ZW. 
Notice  of  baU,  i^town,  741 ;  the  like,  in  country  cases,  7/0 ,  the  liie,  m  w^ 

492.  497  ;  opposing  bail  for  defect  In,  761. 

Notice  of  exception  to  baU.  in  town,  749 ;  "i  ***t?*^^;«trt"«««  771 ;  o^ 
Notice  of  justification  of  bail  in  town,  752;  the  hke  m  country  cases,  771 .  op- 
posing bail  for  defecfin,  761.       ,    .,    .    ^  --r 
Notice  of  time  to  inquire  after  special  bad,  m  town,  7W. 
Notice  of  render  by  bail,  790, 
Notice  of  scire  facias,  1027. 
Notice  of  filing  declaration,  189. 
Notice  of  levy  under  a  distringas,  178. 179. 
Notice  of  intention  to  dispute  bankruptcy.  1 10  2. 
Notice  of  inquiry,  822;  on  back  ofjoinder  in  demurrer,  B5U. 
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Notice  of  attending  execution  of  writ  of  inquiry  by  counsel,  896. 

Notice  of  motion  generally,  1413. 

Notice  to  admit  docoments  in  eridence,  299. 

Notice  to  produce  papers,  ficc,  305. 

Notice  of  trial  at  Niai  Prius,  290.     Set  "  Trial— Notice  of," 

Notice  of  trial  by  continuance.  295. 

Notice  of  countermand  of  notice  of  trial,  296. 

Notice  of  proceeding  when  in  general  necesiary,  132. 

Notice  of  trial,  in  trials  at  bar,  358. 

Notice  of  trial  before  ^eriff,  410.    See  <<  Trial  brfore  Sheriff' 

Notice  of  trial  to  prisoners,  1052. 

Notice  of  trial  in  ejectment,  under  11  Geo.  4  &  1  WilL  4,  c.  70 ;  979. 

Notice  of  motion  to  put  off  trial,  1291. 

Notice  of  taxation  of  costs,  460. 

Notice  of  waiver  of  judgment  by  default,  881, 882. 

Notice  of  motion  for  judgment  as  in  case  of  a  nonsuit,  1305. 

Notice  to  quit,  in  what  cases  necessary,  916. 

Notice  to  compute  principal  and  interest,  &c.,  911. 

Notice  to  appear  in  ejectment,  919,  972,  979. 

Notice  to  produce  documents,  305. 

Notice  to  keeper  of  Queen's  prison  of  grounds  for  prerenting  supersedeas  of 

prisoner,  1065. 
Notice,  term's,  of  proceeding,  132 
Notice  of  distress,  &c.,  for  rent,  986,  990. 
Nottingham,  direction  of  writs  to,  538. 
Nuisance,  effect  of  plea  of  not  guilty  in  action  for,  228. 
Nul  tiel  record,  proceedings  upon. 

1.  When  a  record  of  the  tame  court  it  pleaded, 

Itfue,  SfCt  838 ;  form  of,  838 ;  demand  of  term  and  number  of  the 
roU,  838  ;  rule  to  produce  the  record,  838 ;  notice  by  plaintiff 
of  production  of,  839. 
The  trial,  839;  practical  directions,  as  to,  839;  quashing  record 

improperly  produced,  839. 
Amendment^  840 ;  in  general,  840 ;  of  a  Tariance  at  trial,  388,  391. 
Judgment t  ^c,  840,  ^1 ;  practical  directions,  as  to,  &c.,  841. 
Costs  on,  841. 
Execution  on,  841. 
2.  When  a  record  qf  another  court  ie  pleaded. 

Plea  of  Judgment  recovered  in  another  court  ^  841 ;  marginal  note 
in  plea,  of  number  of  roll,  841  ;  producing  at  trial  a  judgment 
of  a  different  roll,  841. 
Issue  and  proceedings  brfore  trial,  841 ;  how  prored,  841 ;  cer- 
tiorari, how  to  be  sued  out,  841. 
Trial  and  subsequent  proceedings  ony  843. 
Nulla  bona,  return  of,  to/ ./a.,  593 ;  to  writ  of  distringas,  180. 
Nullity,  distinction  between  nullity  and  irregularity,   1269,  680,  263 ;  no 
waiver  where  proceeding  a  nullity,  1273 ;  when  plaintiff  may  treat  plea 
as,  263 ;  when  he  may  treat  a  plea  in  abatement  as,  819 ;  if  defendant's 
plea,  &c.y  nullity,  he  cannot  sign  judgment  for  want  of  replication,  &c., 
278. 
Nunc  pro  tunc,  filing  affidavit  of  execution  of  articles,  25;  entering  of  judg- 
ment nunc  pro  tunc,  on  death  of  parties,  1016,  463. 
Nunquam  indebitatus^  effect  of  plea  of,  227. 


O. 

Oath,  see  ''AfidtnU:' 
Objections  to  title,  particulars  of,  1252 
Objections  to  patent,  particulars  of,  1264. 
Octo  tales,  559. 

nn2 
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Officers  of  the  conrt,  list  of,  9. 

Immedimte  officers  of  the  courts,  7. 

Fees  of,  7 ;  remedy  for,  7 ;  lien  for,  7 ;  extra  fees  on  holidays,  8. 

Extortion  by,  7. 

Pririleges  of,  7. 

Their  holidays,  7. 

Hours  of  attendance,  8. 

Actions  by  and  against,  generally,  1047. 
Officers  of  the  Crown  side  of  the  Q.  B.,  10. 
Officer  of  sheriff,  amoont  of  liability  when  sheriff  fixed,  733 ;  how  reimhimed, 

733;  may  be  rejected  as  bail,  761 ;  priTileged  firom  being  jnror,  421. 
Officers  of  the  Tower,  &c.,  not  privileged  from  being  held  to  bail,  633. 
Officers  of  army  and  navy,  when  privileged  from  arrest,  641 ;  exempt  firoa 

being  mrors,  when,  420 ;  notice  of  action  against,  1113. 
Officers  of  Revenue,  actions  against,  1111. 
Opening  rules,  1425. 
Opposing  bail,  757 — 761. 

Order  of  judge  upon  summons,  1432.    Set  **8umm(m$e$  and  Orderi,^' 
Order  of  judge  for  judgment,  879. 
Order  of  trial  of  causes  at  Nisi  Prius,  361. 
Order  at  Nisi  Prius,  amendment  of,  1136. 
Order  of  judge  to  hold  to  bail,  666. 
Original  writ,  proceedings  by,  abolished,  2;  except  in  ejectment,  &c.,  3 ;  to 

be  signed  by  cursitor,  12;  declaration  in  ejectment  not  to  recite,  919; 

omission  of  words,  *'  wheresover,"  &c.,  in  proceeding  by,  not  mi^enal, 

920 ;  issue  and  imparlances  in,  950;  amendment  of,  1358. 
Ouster  in  ejectment,  965. 
Outlawry. 

1.  On  Meme  Process. 

In  what  cases  it  lies,  and  against  whom,  1132;  where  defendaat 
abroad,  1132;  where  defendant  can  be  met  with,  or  the  process 
executed,  1133;  against  whom  it  lies,  1133. 

Consequences  qf,  1133. 

Writs  of  summons  and  distringas  to  obtain  outlawry,  1134 ;  bow 
sued  out  and  form  of,  1135 ;  how  executed,  1135. 

Writt  of  exigi  facias  and  proclamation,  1336;  form  of,  1136, 
1137;  how  to  be  executed,  1138;  allocatur  exigent,  1138; 
exigent  must  be  executed  at  five  successive  courts,  1138. 

Appearance  before  return  of  exigi  facias,  1138;  practical  diree« 
tionsaf  to,  1138. 

Return  to  exigi  facias  and  judgment  (tf  outlawry,  1139. 

Capias  utlagatum,  1139;  how  to  be  made  out,  1139;  discharge 
from  custody,  1139;  discharge  in  case  of  bankruptcy  and  in- 
solvency, 1140;  privilege  from  arrest,  1140;  escape,  1439. 

Special  capias  utlagatum,  1140;  how  to  be  signed,  1141;  proeeed« 
ings  to  obtain  satisfaction  out  of  the  property  seized,  1141; 
where  amount  does  not  exceed  50/.,  1142;  grant  of  dditor's 
lands,  1142. 

Declaration  after  outlawry,  1142 ;  venue  in,  1143;  where  there  sre 
several  defendants,  1143. 

2.  On  Final  Process. 

on  what  process,  1143. 

the  proceedings  to  outlawry,  1143. 

when  to  sue  out  exigi  facias,  1144. 

or  capias  utlagatum,  1144. 

proceedings  on  capias  utlagatum,  1144. 

how  to  get  produce  paid  over  after,  1141,  1142,  1144. 

after  error,  when  con  proceed  to  outlawry,  1144,  488. 

3.  Reversal  of  Outlawry, 

On  motion,  1144 ;  at  what  time  applied  for,  1145 ;  by  whom  tipfSeA 
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Ondawry,  &c.  (eonttnued), 

for,  1145;  terms  may  be  imposed,  1146;  what  terms,  1146; 
bail  on,  1 146 ;  in  case  of  death  or  marriage  of  feme  sole  plaintiff, 
1146,  1147;  or  insoWency,  1147;  costs  on,  1147;  proceedings 
after  order  of  rerersal,  1147 ;  sapersedeaa  on  capiat  utlagatum, 
1147. 
By  writ  qf  error t  1148;  when  applicable,  1148;  mode  of  obtaining, 
1148;  seldom  adopted,  1148. 
Outlaw,  staying  proceedings  in  actions  by,  1209. 
Orerseer  of  the  poor,  attorney  privileged  from  being,  59. 
Oyer  of  deeds,  &c. 

what,  and  in  what  cases,  1237. 

does  not  include  inspection,  1237. 

defendant  not  bound  to  plead  without  it,  1238. 

demand  of,  when  not  demandable,  1238. 

at  what  time  demandable,  1238. 

demand,  bow  made,  1238. 

when  and  how  granted,  1238,  1239. 

when  deed  in  hands  of  third  party,  1239. 

refusal  of  oyer,  1240. 

proceedings  after  oyer  granted,  1240. 

when  party  who  grants  oyer  may  set  out  the  deed,  1240. 

time  to  plead  or  reply  after,  210, 1240. 


P. 

Palace,  writ  of  execution  cannot  be  executed  in,  549 ;  remoral  of  cause  from 

Palace  Court,  1152. 
Paper  books  on  argument  of  error,  505 ;  on  demurrer,  830. 
Paper  days,  table  of,  &c.,  135. 

Psrliament,  members  of,  subject  to  bankrupt  laws,  proceedings  against,  1035 ; 
mode  of  compelling  appearance,  and  security  for  debt  and  costs,  1035 ; 
bail  of,  discharged,  797 ;  dissolution  or  prorogation  of  Parliament,  no 
abatement  of  writ  of  error,  485. 
Parol  demurrer  not  allowed,  1084. 

Part  of  warrant  of  attorney  bad,  861 ;  plea  answering  only  part,  judgment  or 
demurrer  on,  265 ;  nol.  proa,  to  part  of  suit,  1315 ;  non  pros,  to  part  of 
suit,  1281 ;  affidavit  to  hold  to  bail  bad  in  part,  662 ;  award  bad  in  part, 
1500. 
Particulars  of  Demand. 

in  what  cases,  1251 ;   where  indebitatus  counts,  1251 ;  where  spedal 
counts,  1252 ;  in  actions  e«  contractu,  1252 ;  in  actions  ex  delicto, 
1253;  in  ejectment,  945. 
at  what  time,  and  how  obtained—on  what  terms,  1254. 
consequences  of  not  giving,  1254. 
form  of,  1255 ;  need  not  state  credit  side  of  account,  1256 ;  should  be 

intitled  in  the  cause,  1257. 
amendment  of,  1257. 
better  particulars,  1257. 

stay  of  proceedings,  and  time  for  pleading  after,  210,  1258. 
annexing  particukrs  to  record,  1258. 

effect  of  particulars  on  the  pleadings  and  evidence,  1258 ;  payments  spe- 
dfiMlly  admitted  in,  need  not  be  pleaded,  1258 ;  crediting  set  off, 
1260 ;  proof  confined  by  the  particulars,  1260 ;  mistakes  not  mis- 
leading, immaterial,  1261;  omission  when  cured  by  defendant's 
evidence,  1263 ;  special  counts  not  affected  by,  1263 ;  proof  of  items 
omitted  from  former  bill,  1263. 
particulars  how  proved,  1263. 
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Particulars  of  premi&es  or  breaches,  Sec,,  in  ejectment,  945. 

Particalars  of  setoff,  1264. 

Partieiilarf  of  pAyments,  1264. 

Particulars  of  statutes,  1264. 

Particulars  of  objectiona  to  patent,  1265 ;  costs  on  fkilnre  of,  1373. 

Particalars  of  escape,  1049. 

Parties  to  suit,  whien  privileged  from  arrest,  637. 

Partners,  execution  against,  583 ;  one  of  them  signing  a  cognovit,  or  warrant 

of  attorney,  845,  852  *,  bringing  action  against  consent  of  other,  1207. 
Passing  of  Nisi  Prius  record,  338  ;  repassing  of,  mmeoessary,  339. 
Patent,  particulars  of  objections  to,  1265 ;  costs,  &c.,  in  action  for  infringe- 
ment of,  1373. 
Paupers,  actions  by. 

Who  admitted  to  sue  tii  formd  psmperu^  and  in  what  caiea,  1121 ;  may 

sue  by  proehein  oitiy,  1121. 
When  so  admitted,  1121. 
How  admitted,  1121, 1122. 
Effect  of  admission,  1122. 

no  fees  to  officers  of  court,  counsd  or  attorney,  nor  interlocotory  or 

final  costs  payable  by  pauper,  1122. 
aliter,  if  pleadings  amended,  1123. 
costs  as  against  defendant,  1 123. 

costs  between  attorney  and  client,  in  a  suit  in  Chaneery  against 
pauper,  1123. 
Proceedings  in  the  cause,  1123. 

In  what  eases  dbpaupered  or  compelled  to  pay  costs,  1123, 1124. 
Payment  to  agent  of  attorney,  124 ;  to  sheriff  under  an  execution,  573 ;  of 
attorney's  bill,  when  taxable,  &c.,  after,  93 ;  by  sheriff  to  discharge  him- 
self on  regular  proceedings  against  him  for  not  bringing  in  body,  &c.,  733* 
Payments,  evidence  of,  not  admiuible  to  reduce  damages,  227,  note. 
Payments,  particulars  of,  1264. 
Payment  of  money  into  court. 

ftneral  observations  as  to,  1178. 
In  what  ea»€9  aliowed. 

before  the  3  &  4  WiU.  4,  c.  42;  1179. 
by  the  3  &  4  WUl.  4,  c.  42 ;  1179. 
by  particular  statutes,  1180. 
by  assignees  of  bankrupt,  1103,  1180. 
for  libel  in  newspaper,  or  other  periodical  publlcatkm,  1180. 
as  to  part  of  declaration,  1180. 
where  two  counts  for  same  cause,  1181. 
not  allowed  with  a  plea  in  denial  to  same  part,  1181. 
by  one  of  several  d^endants,  1181. 
oon8e({uences  of  improper  payment  into  court,  1181. 
At  what  timet  and  hout  paid  in, 
how  paid  in,  1182. 
amount  to  be  paid  in,  1183. 
paying  in  additional  sun,  1183. 
abandoned  sums,  1183. 
transferring  money  paid  in  lieu  of  bail,  1183. 
Plea  of, 

form  of,  1183. 

practical  directions  as  to,  1183. 

when  a  role  of  court  or  judge's  order  necesaary  for,  1179, 1162, 1183. 

the  form  sbofuld  be  flawed,  1184. 

shouhl  not  ali^[e  the  character  in  wliich  defoodant  is  aufid,  1184. 

in  debt  the  form  prescribed  is  bad,  1184. 

where  several  counts,  1184. 

in  action  on  bill  or  note,  1184. 

other  points  as  to  form  of,  1185. 
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Faymeiit  of  money  into  court,  (eontinued). 

Replication  and  subsequent  proceedingty  1185. 

plaintifiTs  course  of  proceeding,  1185. 

the  momey»  in  general,  conduaiTely  belongs  to  plaintiff^  1185, 
Cotts  on, 

in  general,  1185, 1186. 

where  declaration  amended,  1188. 

defendant  may  take  advantage  of  Court  of  Requests  \ct,  1188, 

costs  where  several  actions  are  consolidated,  1188. 

when  albwed  to  be  paid  in  without  costs,  1188. 

where  summons  taken  out  to  stay  proceedings  on  payment  of  a  cer- 
tain sum,  1189. 

costs  where,  in  trespass  or  case,  plaintiff  recovers  less  than  40s,,  1190* 

double  costs,  1190. 
Effect  of  itf  at  an  admittion  qf  the  cause  qf  action,  1190. 

on  a  special  count  ex  contractu,  1190. 

on  indebitatus  counts,  1191. 

where  several  counts,  1 192. 

admission  of  the  character,  8co,,  in  which  plaintiff  sues,  1192. 

in  action  for  a  tort,  1192. 

in  debt  on  statute,  1192. 

plaintiff,  when   entitled  to  nominal  damages,  though  other  issue! 
found  against  him,  1192. 

in  action  for  malicious  arrest  after,  1192* 

plaintiff  may  be  nonsuit  after,  1192. 

arrest  of  judgment  after,  1192. 

Sayment  into  court  on  a  plea  of  tender,  1193. 
ow  taken  out,  1193. 
effect  of  not  paying  in  the  money,  1193, 
Payment  into  court  in  lieu  of  bail,  774. 
Fftyment  into  court  in  action  by  bankrupts  or  assignees,  where  action  brought 

within  time  allowed  to  dispute  fiat,  1103. 
Payment  into  court  in  replevin,  998. 
Payment  of  money  into  court  upon  a  plea  of  tender,  1193. 
Payment  into  court,  in  lieu  of  bail,  774. 
Payment  of  sum  indorsed  on  writ,  and  costs,  ficc,  staying  proceedings  on,  1194. 

i^ee   **  Staying  Proceedings.*'     Staying  regular  proceedings    against 
sheriff  or  bail  on  payment  of  costs,  729. 
Peers  and  Peeresses. 

proceedings  against,  1034,  1035. 

privileged  from  being  held  to  bail,  1034,  1035. 

process  against,  1034,  1035. 

arrest  of,  under  ca,  sa.,  1034,  1035. 

attachmjent  against,  1521.   See  **  Attachment^ 

exempt  from  oeing  jurors,  420. 

security  for  costs  against,  1231. 
Penal  actions. 

jurisdiction  of  the  court  in,  1,  1208. 

corporation  cannot  sue  as  common  informer,  1037. 

when  defendant  may  be  held  to  bail  in,  650. 

staying  proceedings  in,  1208. 

staying  proceedings  on  payment  of  penalty,  &c.,  1196. 

staying  proceedings  on,  where  several  actions,  1203. 

security  for  costs  m,  1232,  1234. 

non  pros,  in,  if  regular,  will  not  be  set  aside,  1282. 

judgment  as  in  case  of  a  nonsuit  allowed  in,  1298. 

no  damages  in,  445. 

no  costs  in  unless  expressly  given,  1359. 

where  several  counts,  and  one  bad,  450. 

compounding  of,  1256. 
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Penalty. 

holding  to  bafl  for,  649. 
damtges  in  an  action  for,  445. 

defendant  accountable  only  to  extent  of,  in  debt  on  bond,  903. 
■taying  proceedings  on  payment  of,  1 196. 
after  payment  of,  satisfaction  to  be  entered  on  record,  902. 
Peremptory  pi^per,  136. 
Peremptory  rule  to  declare,  185 ;  meaning  of  word  ''  peremptory"  in  tndk 

case,  185. 
Peremptory  undertaking  on  discharging  role  for  judgment  as  in  case  of  a  non- 
suit, 1308 ;  on  setting  aside  nonsuit,  435. 
Performance  of  ooTenants,  &c.,  bond  for,  901 ;  plea  of  performance,  2cc.,  237. 
Perjury,  on  obtaining  admission  as  attorney,  45;  in  general,  by  attorney,  116; 
by  bail,  758 ;  staying  proceedings  on  execution  pending  indictment  for, 
1208 ;  affidavit  to  lu>ld  to  bail  must  be  such  as  to  fbimd  assignment  of 
perjury  on,  654. 
Personal  actions,  jurisdiction  of  courts  in,  1, 2;  by  what  process  oonunenced,  2. 
Personal  service  of  writ  of  summons,  155 ;  of  ejectment,  921 ;  of  proceedings 

to  obtain  attachment,  1518, 1522. 
Personating  bail,  felony,  767. 
Petition  to  sue  m/brmd  patgterU,  1121. 
Petition  to  treasury  upon  a  special  capiat  utlagatwn,  1142. 
Petitioning  creditor,  damages  in  action  on  bond  of,  445  ;  bond  of,  not  within 

8&9  W.  3,  c.  11,903. 
Physicians  exempt  from  being  jurors,  420. 
PUot  exempt  firom  being  juror,  420. 
Pipe-office,  of  the  Court  of  Exdiequer,  1142. 
Pladta,  abolished,  339. 
Plaint  in  replevin,  removal  of,  &c.,  988. 
Plea  in  general. 

1.  Thne  /or  pleading ,  208 ;  in  general,  208 ;  days,  how  reckoned,  206; 
209 ;  Christmas-day,  Good  Friday,  or  day  of  public  fast  or  thanks- 
giving, 208  ,  209 ;  days  at  Easter,  209 ;  days  between  10th  of 
August  and  24th  of  October,  209 ;  imparlances  abolished,  209. 
after  oyer,  210. 
after  particulars,  210. 
after  security  for  costs,  211. 
after  judgment  of  respondeas  ouster,  211. 
after  amendment  of  declaration,  211. 
after  changing  venue,  212. 
after  four  terms,  212. 
after  a  stay  of  proceedings,  212, 1277. 
2   Notice  to  plead, 

when  necessary,  212 ;  how  given,  213 ;  term's  notice,  212. 

3.  Rule  to  plead. 

when  necessary,  213 ;  how  obtained,  214 ;  form  of,  214 ;  at  what 
time  entered,  214 ;  at  what  time  it  expires,  214. 

4.  Demand  qf plea. 

when  necessary,  215 ;   at  what  time  made,  215 ;   how  made,  215 ; 
judgment  for  want  of  plea  after,  215. 

5.  Further  time  to  plead, 

how  obtained,  216. 

summons  for,  when  a  stay  of  proceedings,  216. 

what  time  given,  21 7. 

the  time,  how  reckoned,  217,  218. 

upon  what  terms,  and  their  consequences,  218. 

•*  Pleading  ietuabfy,"  meaning  of,  219. 

what  pleas,  &c.  issuable  or  not,  219, 220,  221. 

judge^s  order  allowing  a  non-issuable  plea,  221. 

pleading  «<  isiuably,"  to  what  pka^ng  it  ap^iet,  221. 
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Flea  in  general,  (continued). 

conaeqaenoes  of  plmding  a  non-isfoable  plea,  222. 
wai?er  of  objection  that  plea  not  inoable,  222. 

**  Training  gratitf**  meaning  of,  222. 

«'  short  notice  of  trial,"  meaning  of,  223,  291. 
6.  Rulee  of  court  ae  to  form  and  effect  tj  plea^  and  what  drfenee  may  be 
eet  up  under  General  Jetue. 

date  of  plea,  &c.,  223. 

yenne  in,  224. 

actionem  non,  224. 

prayer  of  judgment,  224. 

formal  defence  not  required,  225. 

statement  of  leave  of  court,  ficc,  unneceisary,  225. 

protestation,  not  to  be  made,  225. 

special  traverses  to  conclude  to  the  country,  225. 

character  in  which  parties  sue  or  are  sued  must  be  denied  specially, 
225. 
Pleadings  in  particular  actions. 

plea  of  non  assumpsit ^  its  effect,  &c.,  225. 

pleas  to  bills  and  notes,  225. 

matters  in  confession  and  avoidance  to  be  pleaded  specially,  in  aS' 
sumpsit,  225,  227. 

non  est  factum,  227. 

nil  debet  abolished,  227. 

nunquam  indebitatus,  228,  229«  234. 

pleas  in  other  actions  of  debt,  228,  229,  234. 

non  detinet,  228. 

not  guilty,  in  action  on  the  case,  228. 

matters  in  confession  and  avoidanoe  to  be  pleaded  specially,  in  action 
on  the  case,  228. 

not  guilty,  in  trespass,  228,  243,  244. 

plea  of  right  of  way,  &c.,  to  be  taken  distributiTely,  229. 

what  may  be  given  in  evidence  under  general  isstte,  and  other  pleas, 
229;  in  action  for«te  and  occupation,  230;  for  goods  sold,  230; 
for  work  and  labour,  231 ;  for  money  had  and  received,  232 ; 
for  money  paid,  232 ;  on  account  stated,  233 ;  on  bills  and  notes 
on  a  policy,  234;  on  other  contracts,  234;  that  contract  was 
under  seal,  234 ;  no  contract  with  plaintiff,  234 ;  no  considera- 
tioo,  934;  illegal  consideration,  235;  non-performance  of  con- 
sideration, 235 ;  performance  by  defendant,  236 ;  variance  in 
contract,  236;  condition,  236:  alteration  in  contract,  236; 
merger  of,  237;  where  general  form  of  declaration  given  by 
statute,  237;  on  bond,  237;  in  detinue,  237;  in  trover,  238 ; 
plea  of  not>poesessed,  239;  in  case,  240 ;  against  carrier  for 
loss  of  goods,  240 ;  against  Bank  of  England  for  refusing  to 
transfer  stock,  241;  for  injury  to  mill,  241;  for  contaminating 
water  in  a  well,  241 ;  for  injury  to  reversion,  241;  for  false  re- 
turn, &c.  241;  malicious  prosecution,  242 ;  dangerous  animals, 
242 ;  libel  or  slander,  242 ;  negligent  driving,  &c.  243 ;  pound 
breach,  243 ;  deceitful  warranty  or  reputation,  243 ;  seduction, 
243 ;  where  special  damage,  243 ;  in  trespass  against  the  person, 
243 ;  denial  of  plaintiff's  possession,  244. 

Statutory  defences  which  must  be  pleaded  specially,  244;  in  action 
for  apothecary's  bill  for,  245;  statute  of  frauds,  245;  represen- 
tation not  in  writing,  245;  want  of  stamp,  245;  action  for  de- 
murrage, 245;  for  infringement  of  copyright,  245;  on  annuity 
deed,  245;  against  carrier,  245;  illegal  race,  245;  fireworks, 
245 ;  banking  company,  246. 

General  issue  by  statute,  rule  of  court,  &c.  as  to,  246. 
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Flea  in  genera.,  (ctmtinMed). 

7.  C&wueFt  n^nmturtf  247;  wbea  neoeanrj,  247;  ham  made  m  &e  £f- 

fereot  coarts,  248 ;  jttdgment  for  want  of,  248 ;  waxrer  for  vat 
of,  248. 

8.  Pleading  settral  pUtf. 

When  mU9wed,  249. 

not  allowed  unless  dvtinct  defanoes,  249. 

Stat,  of  Anne  applies  to  proceedings  hf  eei./m,f  259. 

but  does  not  bind  the  Queen,  250. 

pleas  in  inferior  courts,  251. 

in  action  on  penal  statute,  251. 

what  pleas  allowed  togather  befoie  R.  H.  4  W.  4;  251. 

what  pleas  allowed  togetiier  emee  that  rule,  252. 

in  assumpsit  or  debt,  253. 

in  coTenant,  254. 

m  replevin,  254. 

in  trespass  quare  elauewmf regit ^  254. 

in  other  actions  of  trespass,  255. 

in  case,  255. 

in  trover,  256. 

in  actions  hj  assignees  of  banknqpt,  256. 

in  tci,/a.f  256. 

pleas  grossly  inconsistent,  not  allowed,  257. 

nor  pleas  not  meeting  justice  of  the  caae,  2^7. 
Rule  or  order  to  plead  teveral  mattere^  259,  2i0;  faovobtnDed,  259. 

260;  when  neoeasary  or  not,  259,  26tf,;  in  case  of  added  ploi. 

259, 260;  summons  for,  when  a  stay  of  prooeediagt,  2S9,  ttL 
Judgment  for  pleading  Demerol  pieae  irreguUrfy,  MO;  withoat 

leave,  260;  ^itbere  rule  irregularly  drawn  up,  261. 
Setting  aside  rule  to  plead  eeverdt  mattert,  261. 
9.  The  Plea,  hou;  pleaded,  ^.,  262. 
practical  directions  as  to,  262. 
10.  Judgment  for  want  of  a  plm. 

at  what  time  it  may  be  signed,  262. 

where  defendant  pleads  irregularly,  263. 

when  four  terms  have  elapaeid,  2&. 

eonnot  be  signed  on  a  diet  non,  &c.,  263. 

when  after  oger  further  time  to  pkad  granted,  &c.,  263. 

where  defendant  pleads  in  abatement,  &c.,  after  liaited  tine,  2S4. 

where  he  pleads  a  non-issuable  plea,  264. 

where  plea  not  adapted  to  declaration,  264. 

where  it  is  altogether  informal,  265. 

where  it  is  a  sham  one,  265. 

where  it  answers  only  part  of  cause  of  action,  265. 

where  it  is  intitled  in  a  wrong  eourt,  266. 

or  wrongly  dated,  266. 

or  in  a  wrong  cause,  266. 

or  by  a  wrong  attorney,  266. 

where  not  signed  by  counsel,  267. 

where  several  pleas  without  a  rule,  267. 

when  money  not  paid  in  on  plea  of  tender,  267. 

where  no  affidavit  to  «  dilatory  plea,  267. 

where  deed  not  set  forth  on  oger,  267. 

where  plea  of  judgment  recovered  does  not  state  number  of  roO,  2S7- 

where  demurrer  has  no  marginal  note,  267. 

where  plea  delivered  irr^^ariy,  267. 

where  plea  delivered  before  appearance,  &e.  268. 

where  plaintiflT  undertakes  to  farther  demand  plea,  968. 

How  Judgment  eigned,  268,  880. 

Setting  aside  judgment,  268,  880,  881. 
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11.  Siriitm§ouiorietiin0  aside  pleas,  2^, 

When  in  violation  qf  rule  against  pleading  same  drfvkte  w  deferent 

pleas,  2&0, 268. 
costs,  where  several  pleas,  and  no  distinct  defence  established  in  re* 

spect  of  each,  269. 
meaning  of  "  apparent  violation"  in  rale,  269. 
application,  to  whom  to  be  made,  &c.,  270. 
rule  not  to  be  pat  in  force  under  application  to  plaaii  ftveral  pleas, 

270. 
Jn  other  cases,  270—272. 

12.  Amendment  or  adding  of  pleas. 

in  what  cases,  272,  273. 

eosts  on  amendment,  272,  275. 

role  for  adding  pleas,  272, 273. 

rule  to  plead  several  matters  after,  274* 

date  of,  or  signature  to,  274. 

when  added  plea  a  nullity,  274. 

13.  Witkdrawiti0  or  waiMing  qf  pleas,  274. 

Plea  in  Abatement,  815.     See  "  Abatement — Pleas  in/' 
Plea  puis  Darrein  Continuance, 

what  pleadable,  $tc.,  823. 

when  it  may  be  pleaded,  823. 

most  be  {beaded  in  eight  days,  &6.,  824. 

affidavit  to  acoosopany  plea,  824. 

how  pleaded  before  trial,  824. 

bow  pleaded  at  Nisi  Prkts  or  assizes,  824. 

where  judge  cannot  refuse  it,  825. 

when  one  of  two  defendants  plead  it,  825. 

prooeedingA  after  record  returned,  825. 

bow  treated  when  pleaded  for  delay,  or  when  dearly  bad,  825, 

defendant  can  plead  but  once,  825. 

amendment  of,  826. 

a  waiver  of  former  pleas,  826. 

costs  00,  826. 
Plea,  by  tenant,  in  ejectment,  937 ;  by  landlord,  942« 
Plea  in  bar,  in  repleoin,  997. 
Plea  in  scire  facias^  1031. 

Plea  after  removal  of  cause  from  inferior  court,  1158. 
Plea  in  error,  502,  503. 
Pleas,  withdrawing,  274. 

Pleas  in  particular  actions,  see  the  different  titles  throughout  the  Index, 
Pleader,  articles  of  clerkship  to,  26. 
Pleading  "  issuably,''  meaning  of,  219. 
Pledges,  statement  of,  in  personal  actions,  discontinued,  196. 
Plene  administravit,  plea  of,  need  not  be  signed  in  Queen's  Bench,  or  Ezch., 

247,  1077 ;  judgment  of  assets  in  fuiuro  on,  &c.,  1077,  1079 ;  costs  on, 

1080;  execution  on,  1081;  sdre  facias  after,  1077,  1021 ;  scire  fieri, 

inquiry  on,  1081. 
Pluries  writ  of  summons.  156 ;  fi.fa.,  597  ;  elegit,  599 ;  ca,  ta,  608  ;  capias, 

669  ;  pluries  writ,  to  save  Statute  of  Limitations,  1130. 
Police  ntagistrates,  actions  against,  1111.     See  "Justices.** 
Policy  of  insurance,  plea  of  non-assumpsit  in  an  action  on,  225 ;  evidence 

under,  234;  inspection  of,  1244. 
Polls,  challonge  to,  424. 
Pone,  writ  of,  Afc,  988. 
Pone  per  vadios,  990. 
Poole,  direction  of  writs  to,  538. 
Porter  of  courts,  11. 
Poase  comitatus,  sheriff  not  bound  to  raise,  but  may  on  mesne  process,  55 1, 

n.  (m) ;  is  bound  to  raise  it  on  final  process,  550 ;  in  ejectment,  960. 
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Possession,  writ  of,  &c.,  me]ectment,^953 ;  taking  posieaaion without  fbroe,915v 
Poet,  sending  writ  by,  when  not  sufficient,  156;  sending  wanrant  to  officer 

by,  546,  547. 
Post-obit  bond,  damages  in  action  on,  444 ;  not  within  8  &  9  W.  3,  c.  11, 

903. 
Postea. 

definition  of,  454. 
when  and  how  made  out,  &c.,  454. 
who  entitled  to,  455. 
form  of,  455. 
amendment  of,  455. 
\fhsre  pottea  lost,  455. 
on  a  feigned  issue,  or  special  case,  810. 
Poundage  to  sheriff,  allowance  of,  on  deposit  in  lien  of  bail,  708 ;  upon  writa 
of  execution,  561 ;  on  special  capias  utlaffoiumf  sheriff  not  entitled  to, 
1141 ;  on  attachment,  1523. 
Pound  breach,  evidence  under  not  guilty,  in  action  for,  243.    See  '^  Rneue." 
Poverty,  gee  "  Paupirs**  where  defendant  poor,  more  than  two  bail  allowed, 
735 ;  ground  for  rejecting  bail,  759 ;  trial  at  bar,  no  objection  to,  on 
ground  of,  358. 
Prayer  of  judgment,  224. 

Precipe,  for  writ  of  eapia$^  670 ;  for  writ  of  summons,  143. 
Predudi  non,  224. 

Prescription,  when  persons  exempt  by,  firom  being  jurors,  420 ;  pkas  of,  229. 
Printing,  no  objection  that  the  dedaration  is  partly  printed,  186. 
Priority  of  writs  of  execution,  531. 

Prison,  Queen's,  the  chaplain  of,  9 ;  clerk  of  papers  of,  9;  keeper  of,  11 ; 
deputy-keeper  of,  10;  matron  and  other  officers  of,  12;  must  reside 
within  prison,  13;  surgeon  of,  12;  tipstaffs,  12;  rules  and  regulations 
of,  1061 ;  admission  of  attomies,  &c.,  into,  1062;  delivery  of  papers, 
&c.,  to  turnkey  of,  1055 ;  actions  against  the  keeper  of,  for  an  escape, 
1049. 
Prison,  taking  the  defendant  to,  713 ;  618,  n.  (^). 
Prisoners,  proceedings  Agaitut, 

ProeeM,  practical  ^directions  as  to,  when  in  custody  of  sheriff,  1051 ; 

where  a  remanded  insolvent,  1052 ;  where  defendant  in  custody  ia 

Q.  B.  prison,  1052;  where  in  custody  on  criminal  account,  1052; 

where  wrongfully  in  custody,  1052. 

Appearance — bail,  1052 ;  time  and  mode  of  putting  in  and  justifying, 

772. 
Declaration,  1053;  time  for  dedaring,  1053;  mode  of  dedartng,  212, 
213,  215,  1053 ;  when  in  criminal  custody,  1054;  servioe  of  papers, 
and  notices,  1055  ;  delivery  to  his  attorney,  1054;  form  of  dedara- 
tion, 1055. 
Plea,  issue,  notice  qf  trial  or  inqniry,  1055 ;  plea,  and  time  for,  208 ; 
notice  to  plead,  1055;  rule  to  plead,  1055;  demand  of  plea,  215> 
1055 ;  issue,  notice  of  trial  or  inquiry,  1055. 
JVial  or  final  judgment,  1056 ;  in  what  time  plaintiff  must  proceed  to, 

1056;  **  final  judgment,"  what,  1056. 
Execution  against,  1057;  where  defoidant  surrenders,  1057,  1058;  ia 
what  cases  plaintiff  not  bound  to  proceed,  1058;  where  hindered  by 
error,  or  injunctioB,  1058 ;  where  in  custody  on  a  criminal  charge, 
1058;  where  hindered  from  ddendant's  insolvency,  1058;  how 
charged  in  execution  when  in  custody  of  sheriff,  1058,  10S9;  how, 
when  in  Queen's  prison,  1059;  how,  when  in  Queen's  prison  at 
suit  of  a  third  person,  1060;  when  in  Queen's  prison  in  an  action 
in  one  of  the  other  courts  at  Westminster,  1060 ;  when  in  criminal 
custody,  1061 ;  /.  fa.  against  a  prisoner,  570;  effect  of  death  of 
prisoner,  619. 
Other  proceedings  against,  1061, 1268  ;  setting  aside  proceedio«t  against, 
for  irregularity,  566,  1268. 
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Priaoners,  prooeedingi  By,  genertUj. 

BuieM  and  regtSaiioM  of  (^ueen'g  prwm,  1061. 

liberty  of  rules,  Aboliihed,  1061. 

prisoners'  fees,  1062. 

roles  for  gOTemment  of,  1062. 

admission  of  attomies  into,  1062. 

extortion  against  prisoners,  how  punished,  1062* 

modes  of  discharge  from  imprisonment,  1062. 
Discharge  qf,  by  iupersedea$f  1063. 

in  what  cases,  1063. 

where  laches  no  iupenedeatt  1063. 

waiver  of  right  to,  1604. 

once  supersedeable,  always  so,  1064. 

list  of  prisoners  supersedeable,  1064. 

notice  to  keeper  of  cause  preventing  supertedeaSf  1065. 

discharge  of  supersedeable  prisoners,  1065. 

how  tupertedeat  obtained,  1065. 

where  in  custody  of  keeper  of  Queen's  prison,  1066. 

where  in  custody  of  shenff,  1066. 
Discharge  of  prisoners  under  the  Snudl  Debtors  Act,  1066. 

proceedings  under  48  Geo.  3,  e.  123,  s.  1 ;  1066. 

what  cases  within  the  act,  1067. 

by  whom  application  may  be  made,  1068. 

to  what  court,  1068. 

not  before  judge  at  Chambers,  1068. 

the  application,  and  practical  directions  as  to,  1069. 

proceedings  where  discharge  improperly  obtained,  1069. 
Discharge  of  prisoners  by  other  means,  1070. 

where  attorney  disclaims  writ,  1070. 

defect  in  wiit,  what  sufficient  to  entitle  prisoner  to,  652,  681,  695^, 
1070. 

discharge  on  perfecting  bail,  652,  681,  695,  1070. 

on  termination  or  compromise  of  action,  652,  681,  605, 1070. 

in  case  of  bankruptcy,  1071. 

in  case  of  insolvency,  1071. 

after  death  of  plaintiff,  1071.  ^ 

Prisoners,  removal  of,  into  the  custody  of  keeper  of  Queen's  Prison. 

By  Habeas  corpus  cum  causd,  1149  :  form  of,  when  and  how  sued  out, 

1149;  how  obeyed,  1150. 
By  Habeas  corpus  ad  respondendum,  1150 ;  when  to  be  used,  1150 ;  to 

charge  plaintiff  in  execution,  1151 ;  form  of,  and  how  sued  out, 

1151 ;  proceedings  on,  1151. 
Privileges  and  disabilities  of  attomies,  59.  See  *'  Attomies,*' 
Privilege,  attachment  of,  abolished,  2,  n.  (^). 

Privilege  from  being  held  to  bail,  632,  see  *^  Bail;*'  consequences  of  arrest- 
ing pririleged  person,  632 ;  when  will  be  discharged,  632. 
Privilege  of  speech,  by  counsel,  373. 
Privileged  communications  between  attorney  and  client,  61, 
Procedendo,  in  replevin,  989 ;   after  removal  of  cause  from  inferior  court, 

generally,  1156. 
Procoedings,  setting  aside,  for  irregularity,  1208.     See  ** Irregularity.** 
Proceedings,  staying  of,  1194.     See  ** Staying  proceedings.** 
Process,  see  the  different  titles  of  Process  throughout  this  Index. 
Prochein  amy,  how  appointed,  &c.,  to  sue  or  defend,  for  infant,  1098 ;  liability 

for  costs,  &c.,  1091 ;  is  a  competent  witness,  376. 
Proclamations,  writ  of,  and  exigi  facias,  1136.     See  **  Outlawry.' 
Proclamator  of  Common  Pleas,  11. 
Proctor,  exempt  from  being  juror,  420. 
Production  of  books,  &c.,  at  trial,  how  enforced,  305,  331. 
Profert  of  deeds,  &c.,  1237.     See  "  Oyer.** 
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Prohibition,  either  party  may  make  up  issoe  in,  281 ;  no  jadgaMUt  as  in 

of  a  nonsuit  in  prohibition,  1298. 
Promissory  note,  plea  of  non  cusumpHt  in  action  on,  226.     See  "  0tl/  qf 

Exchange,** 
Proof  of  debt,  how  far  a  discontinuance  of  action  against  bankrupt,  1105. 
Proof,  confined  by  the  particulars,  1260. 
Proof  of  particulars  of  demand,  1263. 
Property,  what  property  bail  must  swear  to,  759 ;  what  may  ba  taken  in  eze. 

cution,  576;  of  sheriff  in  goods  taken  under/?,  /a.,  598;  daim  of,  ia 

replevin,  984.    . 
Proprietate  probanda,  writ  of,  in  replfivin,  988. 
Propter  defectum  juratorum,  challenges  for,  &c.,  424. 
Prorogation  of  parliament  no  abatement  of  writ  of  error,  485. 
Prostitution,  warrant  of  attorney  for,  set  aside,  860. 
Protection,  writ  of,  for  persona  privileged  from  arrest,  686. 
Protestation  in  pleadings,  225. 
Proviso,  trial  by. 

in  what  cases,  1293. 

court  will  not  exclude  defendant's  right,  1293. 

proceeding  seldom  adopted,  1293. 
.  proceedings  on,  1294. 

notice  of  trial  on,  1294. 

term's  notice  on,  1294. 

jury  process  in,  1294. 

costs  of  the  day  on,  1294. 

proceedings  where  plaintiff  also  carries  down  the  record,  1294. 
Public  books  and  documents  in  general,  inspection  of,  1247. 
Public  companies,  eee  '*  Companies:'*  mode  of  obtaining  inqpectioo  of  books, 

&c.,  of,  1250 ;  execution  against  derk  of,  534. 
Puis  darrein  continuanoe,  plea  of,  397,  823.  See  **Pleapuie  darrein  con/im- 

ance,** 
Purchasers,  relation  of  judgments  as  to,  469. 
Putting  off  the  trial. 

in  what  cases,  1289;  for  absence  of  material  witness,  1289;  other  groondi, 
1290 ;  in  a  patent  cause,  1290 ;  in  issue  out  of  Chancery,  1290. 

the  application  for,  1291 ;  when  and  to  whom  made,  1291 ;  notice  to  op- 
posite party,  1291;  the  affidavit  for,  1291;  terms  impoaed  on,  1292. 

costs  on,  1292. 


Q. 

Quaker,  affirmation  of,  on  admission  of,  as  attorney,  42. 

Qualification  of  jurors,  421. 

Qoando  aceiderint,  judgment  of  assets  against  executor,  &c.,  1079; 

of,  against  heh*,  1085 ;  set.  fa.  on  a  judgment  of,  1021,  1022. 
Quare  erronice  emanavit,  restitution  on,  511,  962. 
Quare  impedit,  either  party  may  make  up  issue  in,  281 ;  no  judgment  as  ia 

case  of  a  nonsnit  in,  1298. 
Quashing  scire  facias,  1032 ;  writ  of  error,  480,  483. 
Queen,  servants,  &c.  of,  privileged  from  being  held  to  bail,  633 ;    may  pri- 

vil^e  a  person  from  arrest,  686 ;   arrest  cannot  be  made  in  paUoe,  &c  fl^ 

549 ;  writ  of  error  where  Queen  is  a  party,  476;  not  afleoted  by  staft.  4 

Anne,  e.  16,  as  to  pleading  several  matters,  251. 
Qui  tam,  plea  in  action  of,  227,  246 ;  compounding  of  actions  of,  1266;  stiy- 

ing  prooeedings  in,  1208. 
Quod  recuperet,  judgment  of,  820. 
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Re-admiflsion  of  an  attorney,  hX^  see^*  Aiiamey,  Renewal qf  CeHifieate  by.'* 

Real  actions  abolished,  except,  &c.  l,n.  (a). 

Rod  property,  wheo  a  jadgmenC  a  charge  on,  468 ;  eie^t  to  ham  execntion 
on,  599  ;  new  trial  where  a  question  of  inheritance  arisas,  1325. 

Rebutter,  280. 

Re-calling  witness  after  plaistHr's  case  is  closed,  381. 

Receiver,  attorney  acting  as,  lien  of,  &c.,  112. 

Recognisance  of  bail,  ddfendiant  cannot  be  held  to  bail  on,  637  ;  entering  of, 
767,  800 ;  amendment  of,  741 ;  daosages  in  action  on,  445';  ecirefaciaa 
on,  805, 1024 ;  debt  on,  805  (  in  ejectment  on  1  Geo.  4,  o.'  87,  973 ;  on 
removal  of  cause  under  20/.  from  inferior  court,  1154. 

Recognisance,  not  to  commit  waste,  pending  error,  ficc.,  975. 

Recognisance  on  attachment,  1523. 

Record  of  iVt«t  Prtef,  363 ;  in  ejectment,  950 ;  in  ejectment  on  11  Geo.  4  & 
1  W.  4,  c.  70;  978;  in  error,  523. 

Reoord  in  M$ire/aeias,  1031;  amendment  of,  340,  385. 

Record,  notice  to  admit,  &c.,  298< — 305. 

Record,  trial  by,  generally,  838,  see  **Nul  Tiel Beeord.*' 

Record,  withdrawing  of,  363. 

Record,  re-entry  of,  363. 

Recordari  facias  loquelaro,  and  proceedings  on,  988. 

Reducing  damages,  1319,  gee  **  RemMtUur  damnM.*' 

Re-examination  of  witnesses,  381. 

Reference  to  Master  to  compute, 
in  What  cases  910. 
should  be  had  where  it  can,  910. 
where  several  counts,  9 10. 
remitiitur  damnOf  when  entered,  910. 
where  several  defendants,  910. 
where  bUl-lost,  fcc.,  911. 
time  of  applying  for  rule,  911. 
alter  death  of  plaintiff,  911. 
how  rule  obtained  in  term  time,  911. 
service  of  rule  mm,  911. 
shewing  cause  against,  912. 
rule  absolute,  proceedings  on,  913. 
how  rule  obtained  in  vacation,  913. 

Registration  of  attomies,  47. 

Registry  of  judgment  to  affect  lands,  &c.,  464. 

Rejoinder,  '279;  rule  to  rejoin,  279;  demand  of  rejoinder,  279;  rejoining 
gratis,  279 ;  proceedings  without  rule  by  adding  timiliter,  279 ;  judgment 
for  want  of,  881. 

R^oining  gratis,  meaning  of,  222. 

Relation  of  judgments,  468  ;  of  writs  of  execution,  531. 

Release,  by  co-plaintiff,  when  set  aside,  271,  823 ;  plea  of  release  puit  darrein 
eontinuancei  823 ;  in  ejectment  by  one  of  several  lessors,  941 ;  assign- 
ment of  error,  &c.  on,  499 — 502 ;  agreement  of  release  of  errors  in  war- 
rant of  attorney,  852 ;  plea  of  release  of  erron,  503 ;  of  witness,  by  plain- 
tiff, alteration  of  law  as  to,  876. 

Relict&  verificatione,  cognovit,  &c.  on,  845,  849. 

Remainder-man,  writ  of  error  by,  477  ;  admitted  to  defend  in  ejectment,  941. 

Remanet,  notice  of  trial  on,  290 ;  re-sealing  diairmgat  after,  345 ;  entry  of 
cause  in  case  of,  355 ;  order  of  trial  of,  356 ;  judgment  as  in  case  of  a 
nonsuit  after,  1300;  costs  in  case  of,  1346,  1392. 

Remittitur  damns,  1319 ;  on  an  interlocutory  judgment  generally,  610  ;  in 
ejectment,  1319;  in  replevin,  1319;  where  the  damages  demanded  or 
found  are  too  large  or  not  recoverable,  1319 ;  in  action  against  several 
defendants,  1319. 
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Remittitiir  of  record,  by  the  court  of  error,  mmecesatrj,  485,  511. 

Removal  of  prisoners  into  custody  of  keeper  of  Queen's  prison,  see  '*  Pri^ 

Bemoval  of  causes  from  Inferior  courts. 

1.  Removal  hrfore  judgment, 

by  what  writs,  1152;  by  habeat  corpus  cum  atuei,  1152 ;  by  cer^ 

tiorari,  1153. 
when  not  remoTable,  1153. 
when  bail  required  before  removal,  1154. 
form  of  writ,  1154 ;  how  directed  and  tested,  1154 ;  oonaequenoe  oT 

defects  in  form,  1154. 
writ,  how  sued  out  and  serred,  1155. 
within  what  time  to  be  sued  out  and  delivered,  1155. 
how  obeyed  and  returned,  1155. 
bail  and  appearance  after  removal,  1156;  common  bail,  how  filed, 

1156. 
procedendo,  1156;  where  cause  impropeily  removed,  1156;  where 

common  bail  not  filed  in  time,  1156;  for  other  causes,  1157; 

qaaa!tdDg  procedendo,  1157 ;  quashing  certiorari,  1157 ;  no  re^ 

moval  titer  procedendo,  1157. 
proceedings  after  removal,  1157. 
declaration  after,  1157. 
plea  and  subsequent  proceedings,  1158. 
costs  on,  1158. 
affidavits,  &c.,  in  case  of,  1158. 

2.  Removal  efter  Judgment  for  the  purpose  qf  Execution, 

generally  hj  19  G.  3,  c.  70 ;  1158. 

where  the  judge  is  a  barrister  of  seven  years'  standing,  under  1  &  2 

Vict.  c.  110;  1159,1160. 
from  the  Common  Pleas  at  Lancaster  or  Durham,  1160. 
from  the  Stannaries  Court,  1161. 
Removal  of  plaint,  in  replevin,  988. 
Render  in  discharge  of  bail  to  sheriff,  &c.,  782;  bail  above,  how  disdiarged 

by,  &c.,  783. 
Render,  in  proceedings  against  traders  subject  to  bankrupt  laws,  1126. 
Renewal  of  certificate  by  attorney  after  neglect  in  taking  one  out,  51. 
Rent,  payment  into  court  in  debt  for,  1179 ;  staying  proceedings  on  payment 
of,  1195 ;  writ  of  inquiry  in  action  for,  887 ;  ejectment  for,  967 ;  eject- 
ment for,  and  surplus  after  execution,  962 ;  rent  to  be  paid  to  landlord 
before  goods  sold  under  execution,  573. 
Rent  double,  arrest  allowed  in  action  for,  650 ;  affidavit  of  debt  for,  662. 
Rent-charge,  extending  of,  602 ;  payment  into  court  on  avowry  for,  &c.,  1 1 79; 

costs  in  replevin  as  to,  1001. 
Repleader  on  immaterial  issue,  1351 ;  when  awarded,  1351 ;  distinction  be- 
tween and  judgment  non  obstatUe  veredicto,  1352 ;  repleader  improperi} 
granted  or  denied,  1352 ;  form  of  judgment  of,  1352 ;  costs  on,  1352. 
Replegiarifaciae,  writ  of,  985. 
Rqilevin. 

Jurisdiction  of  the  courts  in,  984. 

1.  What,  and  in  what  caaet  it  lies.  By  or  against  whom,  984. 

2.  Proceedings  to  obtain  the  replevin,  985. 

when  and  how  obtained,  and  bond  given,  985. 
replevin  bond,  985. 

practical  directions  how  to  obtain  the  replevin,  986. 
capias  in  withernam,  987. 

3.  Proceedings  m  the  Inferior  Court,  987. 

4.  Proceedings  in  the  Superior  Court,  988. 

Jn  what  cases  plaint  removed,  988. 

Plaint,  how  removed,  988 ;  by  pone,  988  ;  by  re.  /«•  to.,  988 ;  bf 
aecedas  ad  curiam,  989 ;  by  certiorari,  989. 
writ,  how  sued  out  and  returned,  989 ;  form  of  return,  989. 
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Bfeplerin,  {eoniimied). 

when  and  how  returned  and  filed,  980. 
consequences  of  neglecting  to  file  a  re,  fa,  io,^  989. 
effect  of  the  writ,  990. 

Appearance  in,  990  ;  how  compelled  by  plaintiff,  990 ;  pone  per  vadioe, 
when  to  be  sued  out,  990 ;  dUiringat,  when  and  how  sued  out,  990 ; 
issues,  when  court  to  be  moved  to  Increase,  991 ;  outlawry,  when 
to  proceed  to,  991. 

Declaration  m,  991;  how  intitled,  992;  the  venue,  992;  compelling 
plaintiff  to  declare,  992 ;  non-prot,,  when  judgment  of,  may  be  signed, 
992 ;  order  for  further  time  to  declare,  992 ;  must  declare  in  a  year,  992. 

Non-pros,  for  want  qf  a  declaration,  and  proceedinge  thereon,  992 ;  writ 
of  second  deliverance,  993 ;  suggestion  and  writ  of  inquiry  under 
17  Car.  2,  c.  7,  s.  2,  after  non-proe.,  for  want  of  dedanition,  993 ; 
proceedings  on  replevin  bond,  994. 

Avottry,  Sfc,  994 ;  practical  directions  as  to,  994  ;  imparlances,  994 — 
997 ;  days  between  10th  Aug.  and  24th  Oct.  how  applicable  to  re- 
plevin, 997;  avowry,  &c.,  how  framed  and  delivered,  997;  what 
avowries  allowed,  250 ;  what  double  ones  allowed,  254. 

Amendment  of,  997. 

Pleoi  in  Bar,  997 ;  how  framed  and  delivered,  997 ;  judge's  order  neces- 
sary to  plead  double,  260,  997 ;  plea  of  tender,  998. 

Amendment  of,  998. 

Non-proe.for  want  qf  plea  in  Bar,  998  ;  judgment  of,  277 ;  suggestion 
and  inquiry  on,  998 ;  proceedings  on  bond,  998. 

Payment  into  Court  in,  998. 

Ditcontinuing,  999, 1284.     See  **  Diecontinuanee.** 

Judgment  ae  in  case  of  a  nonsuit  in,  999. 

Proceedings  on  Demurrer,  999 ;  inquiry  as  to  arrears  of  rent  after  judg* 
ment  for  defendant,  999 ;  judgment  for  plaintiff,  what,  1000. 

Issue,  Trial,  Verdict,  1000 ;  issue,  how  drawn  up  and  delivered,  1000  ; 
trial,  practical  directions  previous  to,  1000  ;  verdict  for  plaintiff, 
how  damages  to  be  assessed,  1000 ;  for  ddendant,  effect  of,  1000  ; 
nonsuit,  effect  of,  1001 ;  second  deliverance  after,  993,  1001. 

New  Trial,  1001,  1320.     See  "  New  Trial." 

Costs  in,  1001. 

Execution,  1002 ;  proceedings  on  return  of  elongata,  1003. 

5.  Proceedings  against  the  Sureties  in  Replevin  Bond,  1003. 

Replevin  Bond,  when  and  how  forfeited,  1003. 

Assignment  qf,  and  Action  on  the  Bond,  1004  ;  assignment,  how  and 
when  made,  1004  ;  to  whom  made,  1004 ;  action,  when  and  in 
what  court  brought,  1005 ;  staying  of  proceedings  on  payment  of 
value  of  goods  or  rent  due,  1005 ;  application  should  be  made 
on  behalf  of  the  sureties,  1005 ;  setting  aside  irregular  proceed^ 
ings,  1005. 

sureties,  how  far  liable,  1006. 

how  discharged,  1006. 

6.  Proceedings  against  a  sheriff  for  taking  insufficient  or  no  sureties, 

1006—1008. 
Beplication. 

time  for  replying,  &c.,  276. 

rule  to  reply,  how  obtained  and  served,  276. 

at  what  time  it  may  be  given,  276. 

when  it  expires,  276. 

demand  of  replication,  &c.  not  necessary,  277. 

term's  notice  when  four  terms  have  elapsed,  277. 

farther  time  to  reply,  277. 

judgment  for  want  of  replication,  &c.,  277. 

disa>ntinuance,  nolle-pros.,  &c.,  278. 

form  of  the  replication,  278. 
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Replication,  {continued). 

similiter,  date  of,  &c.,  278. 

how  deliyered,  practical  directions  as  to,  278. 

amendment,  or  withdrawing  of,  280. 
Replication  to  plea  in  abatement,  or  to  the  jurisdiction,  820. 
Replication  in  ejectment,  944. 
Replication  in  replevin,  977. 
Replication  in  scire  facias,  1031. 
Reply  at  tnal,  right  to,  365,  383. 
Requests,  Court  of,  «e«  *'  Court  qf  Bsguetis.** 
Rescue,  618,  713. 
Resealing  writ,  162. 
Residence,  compelling  attorney  to  disclose  that  of  client,  &c.,  78  ;  of  lesso 

in  ejectment,  945 ;  of  attorney,  for  purpose  of  serving  proceedings,  80 

statement  of,  in  affidavit^  1450 ;  in  writ  of  capias,  675 ;  indorsement  of, 

on  writ  of  capias,  676 ;  statement  of,  in  bail- piece,  770;  in  writ  of  sum- 
mons, 149 ;  indorsement  of,  on  writ  of  summons,  150 ;  statesient  of,  in 

plea  of  nonjoinder  of  defendant,  816. 
Respite  of  jury,  statement  of,  in  Nisi  Prius  record,  337. 
Responsalis,  what,  64. 
Respondeat  ouster,  judgment,  &c.  of,  820. 
Restitution,  after  error,  511 ;  in  ejectment,  after  execution,  962* 
Re-summons,  after  claim  of  conusance,  1163. 
Retainer  of  attorney,  65. 

Retomo  habendo,  writ  of,  999-;  proceedings  on,  1002. 
Retraxit,  1318.     See  "  Nolle  Prosequi:' 
Return  of  writs,  see  the  different  titles  of  Writs  throughout  this  Index. 

days  for,  128. 

when  rule  for,  expires  in  vacation,  16* 

of  writ  of  summons,  128,  149. 

of  writ  of  distringas,  178. 

of  writ  of  capias,  677. 

of  jury  process,  344. 

of  writ  of  trial,  408. 

of  scire  facias,  1025. 

of  writs  of  execution,  128,  540. 

of  other  writs,  128. 

the  Master  to  set  down  time  of  return  and  filing,  &c.,  554. 

mode  of  ascertaining  return,  555. 

when  de£ect  in,  cured,  555. 

ef&ct  of,  556. 

amendment  of,  558. 
Revenue  officers,  acticms  against,  1111. 

Revenue,  attorn^  of,  may  practise,  &c.,  without  articles  of  clerkship,  21. 
Reversal  of  outlawry,  1144 — 1148 ;  of  judgment  by  writ  of  error,  519, 1148. 
Reversioner,  writ  of  error  by,  477. 
Revocation  of  warrant  of  attorney,  858 ;   of  arbitrator's  authority,  1466t 

1485. 
Reviving  judgment,  *cire  facias  for,  1011. 
Riens  per  descent,  plea  of,  need  not  be  signed,  1084. 
Riot,  actions  against  hundredors  in  case  of,  1046.    Sse  ^'Hundredors.'* 
RoU,  see  *'  Judgment:* 

when  carried  in,  on  entering  issue,  288. 

judgment  roll,  when  necessary  to  carry  in,  &c.,  463. 

demand  of  number,  &e.,  of,  on  nul  tiel  record  pleaded,  838. 

entry  of  process  on,  to  save  Statute  of  lamiutions,  1128.    Set  **  limUO' 
tions:' 

entry  of  suggestions  upon  the,  1397.    See  '*  Suggestions^' 
Roll,  striking  attorney  off,  122. 
Rolls  of  manor,  inspection  of,  1248. 
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Royal  family,  &c.  cannot  be  arrested,  633. 

Roles  in  particular  cases,  ite  the  differtni  titlm  tkroufkout  tkia  Index. 
Role  to  declare,  185. 
Role  to  plead,  213. 
Rule  to  reply,  276. 
Role  to  rejoin,  279. 

Role  for  judgment  after  verdict,  &c.,  458,  459. 
Rule  for  judgment  on  demurrer,  835. 
Rule  to  return  writ  of  execution,  553. 
Role  to  return  writ  of  e^iae,  717. 
Rule  for  allowance  of  bail,  766. 
Role  to  bring  in  the  body,  717. 
Rule  to  discontinue,  1285. 
Rule  to  produce  record,  838. 
Rules  in  ejectment,  eee  **  Sjeeiment.^ 
Rules  in  replevin,  tee  ** Replevin.*' 
Rules  in  scire  faciae^  see  **  Scire  Facias,** 
Riles  in  error,  see  **  Error,** 

Rules  in  prooMdings  by  or  against  prisonert,  see  **  Prisoners." 
Rules  of  Queen's  Bench  prison,  1061. 
Rules  and  motions. 
1.  Bules  granted  upon  motion  by  counself  1410. 
on  what  side  of  the  court,  1410. 

three  kinds  of  rules  granted  upon  motion  of  counsel,  1410. 
court  of  C.  P.  at  Durham  may  grant  rules  nisi,  141 1* 
Rules  absolute  in  the  first  insttmee,  or  nisi,  1411. 

how  obtained,  1411. 

affidavit  in  support  of  rule,  1411. 

when  and  how  made  and  filed,  1412. 

notice  of  motion,  1413. 

what  motions  cannot  be  made  on  last  day  of  term,  1413. 

what  parties  the  rule  should  include,  1414. 

for  what  time  the  rule  should  be  drawn  up,  1414* 

rule  to  shew  cause  at  chambers,  1414. 

stating  grounds  of  rule  in  rule  nisi,  1414. 

rule  for  setting  aside  annuity,  &c.,  1414. 

amendment  of  rules,  1415,  1423,  1427. 
Serffice  qf,  1415. 

how  aflfected,  1415. 

time  of,  1415. 

personal  service,  when  necessary,  1415. 

where  party  sues  or  defends,.  &c.  by  attorney,  1416. 

by  post,  1417. 

on  prisoner,  1418. 

on  one  of  several  parties,  1418. 

where  residence  unknown,  or  in  absence  of  opposite  party,  1418. 

irregularities  in  service,  how  waived,  1418. 

affidavit  of  service,  1418. 
When  a  stay  of  proceedings,  1419. 

in  general,  1419. 

what  time  a  party  has  for  taking  next  step  after  rule  dispoied 
of,  1425. 
Abandomng  ruU  nisi,  1419. 

time  allowed  for  service  of  rule  in  general,  1415. 

moving  to  open  or  rescind  rule,  or  moving  a  second  time  on  same 
subject,  1425. 
Enlarging  rule  nisi,  1419. 

no  notice  necessary,  1420. 

enlarged  rule  need  not  be  served,  1420. 

argument  of,  1420. 
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Roles  and  motions,  (continued). 

Shewing  caute  against  rule  niei,  1420. 

how  shewn,  1420. 

affidavits  for,  when  and  how  made  and  filed,  &c.,  1421. 

the  argument,  1422. 

reference  to  Master  on,  1422. 

drawing  np  rule,  1422. 

motion  to  make  rule  absolute  where  no  cause  shewn,  1422, 1423. 

rules  absolute  without  motion,  1423. 

rule  absolute  on  a  different  ground  from  that  in  rule  nitt,  1423. 

officer  revising  to  draw  up,  for  defective  stamp,  1423. 
Tiile  and  date  qf  rules,  1423. 
Costs  on,  1423. 

when  costs  of  rule  are  costs  in  cause,  1388. 

costs  of  making  judge's  order  a  rule  of  court,  1441. 

limiting  time  for  payment  of,  1425. 

payment  of,  when  a  mere  condition,  1425. 

ordering  costs  to  be  paid  by  person  not  party  to  rule,  1425; 
how  far  third  parties  can  be  ordered  to  pay  costs,  1396. 
Time  to  take  the  next  step  qfter  rule  disposed  of,  1425. 
Opening  and  rescinding  the  rule,  or  moving  again,  1425. 

where  rule  absolute  in  first  instance,  1426. 

renewing  application  when  refused,  because  affidavit  defective,  1 426. 
Filing  of  Affidamts,  1426. 
Amendment  of  rules,  1427. 

2.  Rules  granted  without  motion  of  counsel,  1427. 

Rules  obtained  upon  a  judge's  fiat,  1427. 
Rules  obtained  from  the  Masters,  upon  a  prteeipe,  1427. 
Rules  obtained  from  the  Masters,  without  apracipe,  1427. 
Side-bar  rules,  1428. 

3.  Enforcing  rules  for  payment  qf  money,  costs,  ^c,  under  1  &  2  Viet. 

c.  110,^.18;  1428. 
enactments  as  to,  1428. 
efiect  of  enactments,  1429. 
what  cases  within  it,  1429. 

when  execution  may  be  issued  direct  on  the  rule,  1429. 
when  a  further  rule  necessary,  1429. 

where  demand  and  service  necessary  to  obtain  further  rule,  1430. 
affidavit  to  obtain  such  rule,  1430. 
the  further  rule,  1430. 
service  of,  1431. 
shewing  cause  against,  1431 . 
the  writ  of  execution,  1431. 
enforcing  decrees  and  orders  in  equity,  1431. 
removal  of  rules,  &c,  of  inferior  courts,  and  from  C.  P.  at  liancMtor 

and  Durham,  for  execution  on  them,  1431. 

S. 
Sailon,  «ee  **  Seamen.*' 

Sale,  see  **  Goods  sold,"  **  Purchaser :"  under  a/. /a.,  576  et  seq. 
Satisfaction,  entry  of,  on  roll,  623 ;  satufaction  piece,  623 ;  where  a  wamnt 
cannot  be  obtained,  623 ;  in  trover  for  deeds,  on  delivery  of  deeds,  &c, 
623 ;  when  plaintiff's  signature  to  satisfaction  piece  dispcoised  with,  624* 
Scire  facias,  generally. 

What,  and  in  what  cases  requisite,  1009—1023. 
limiUUon  of,  by  statute,  1010. 
writ  of  error  no  bar  to,  1010. 
defendant  cannot  be  held  to  bail  in,  1010. 
is'within  R.  H.,  4  W.  4 ;  1010. 
in  what  cases  necessary,  1010. 
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Scire  facias,  to  remvejudj^ment  after  a  pear  and  a  day. 

when  necesMry,  1011. 

not  necessary  for  Queen,  1012. 

nor  where  plaintifl*  unable  to  issne  execution  within  the  year,  1012. 

nor  where  writ  of  error  brought,  1012. 

nor  where  dispensed  with,  1012. 

nor  where  execution  issued  within  a  year,  1012. 

nor  on  judgment  under  1  &  2  Vict.  c.  10,  s.  87 ;  1013. 

execution  sued  out  after  year  and  day,  Toidable,  1013. 
Scire  ftdas,  upon  the  death  of  parties. 

On  death  qf  $ole  plaintiff^  or  defendant  qfter  final  judgment^  and  before 

eseention,  1013 ;  by  and  against  whom  to  be  issued,  1014 ;  against 

personal  representatiTe,  1014 ;  against  representative  of  representa- 

tive,  1014;  by  administrator  durante  minori  atate,  1014;  where 

personal  representative /erne  covert  t  or  bankrupt,  1014 ;  against  heir 

and  terretenants,  1014. 
On  death  qf  tole  plaintiff  or  dtfendant  between  verdict  and  Judgment^ 

1015 ;  before  assizes  or  sittings,  1016 ;  when  entered,  1016 ;  leave 

to  enter  fiimc  pro  tune,  1016;  form  of  judgment,  1017 ;  must  be 

revived  by  sci.  fa.,  1017. 
On  death  of  $ole  plaintiff  or  defendant  between  interlocutory  and  final 

judgment,  1017;  form  of  aci.fa,  1018;  form  of  judgment,  1018; 

set.  fa,  against  executors  on  the  final  judgment  before  executioD, 

1018. 
Or  death  qf  one  qf  eeveral  parties  qfter  Judgment,  1019. 
Scire  facias,  upon  the  marriage  of  a  feme  plaintiff  or  d^endant, 
marriage  of  a  feme  plaintiff,  1019 
marriage  of  a  feme  defendant,  1020. 
Scire  facias,  in  case  of  bankruptcy  or  insolvency,  1020,  1021. 
Scire  fscias,  on  a  judgment  quando  aceiderint  against  an  executor,  1021. 
assets  must  be  subsequent  to  the  judgment,  1022. 
recovery  of  part,  1022. 
the  inquiry,  1022,  1081. 
Scire  facias,  in  other  cases, 
agabst  bail,  1022. 
against  pledges  in  replevin,  1022. 
for  restitution  after  reversal  in  error,  1022. 
to  recover  hmd  extended  under  elegit,  1022. 
to  repeal  letters  patent,  1023. 
on  pardon  of  outlawry,  1023. 
to  certiiy  bill  of  exceptions,  1023. 
against  a  sheriff,  1023. 
on  a  judgment  on  bond,  1023. 
on  error,  1023. 

against  public  companies,  1023. 
Scire  fiscias.  Proceedings  upon. 

The  writ  and  Proceedings  on,  1024. 

to  whom  directed,  1024. 

return  of,  1025. 

must  pursue  the  judgment,  1025. 

from  what  court  issued,  1026. 

leave  of  court,  when  necessary,  and  how  obtained,  1026. 

how  sci.  fa,  sued  out,  1027. 

leaving  it  at  sheriff's  office,  1027. 

necessary,  in  general  to  summon  or  give  notice  to  defendant,  1027. 

leave  to  sign  judgment  without  summoning,  1028. 

defendant  how  summoned,  1028. 

notice,  when  defendant  cannot  be  summoned,  1028. 
Judgment  for  non-appearance,  1029. 

practical  directions  as  to,  1029. 
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Scire  facias,  Proceedings  upon,  (e^iUinued), 

where  defendant  has  not  been  summoned,  directions  as  to,  1029. 
against  one  of  several,  1030. 
Appearance  out  1030  ;  what  notice  sufficient,  1030. 
Declaration  in,  1030  ;  when  to  declare  and  how,  1030. 
Plea,  1031. 
Issue  and  trial ,  1031, 
Judgment  after  trial,  1031* 
Costs  on,  1032. 

Execution,  1032 ;  against  bail  on  a  sou  fa,,  804. 
QiMtAtii^  scire  faeiat,  1032. 
Amendment  qf,  1032  ;  what  defect  aided  by  verdict,  judgment  hj  con- 

fession,  or  de&ult,  1033. 
Second  scire  facias,  1033« 
Scire  facias  in  ejectment,  962. 

Scire  facias  on  judgment  against  the  ancestor,  heir,  &c.,  1086. 
Scire  facias  quare  executionem  non,  rule  for,  abolished,  500. 
Scire  fieri,  in  actions  against  executors,  &c.,  1081. 

Scotland,  peers  of,  privileged  from  being  held  to  bail,  634 ;  affidavit  to  hold  to 

bail  sworn  there,  652 ;  commissioners  empowered  to  take  affidavits  in, 

1456 ;  property  in,  not  sufficient  for  special  bail  to  justify,  759 ;  error 

from  courts  of,  481. 

Sealer  of  the  writs,  office  now  abolished;  not  to  seal  blank  writs.  Sec,,  12; 

sealing  writ  of  capias,  680 ;  altering  and  resealing  writs,  162. 
Seamen  or  petty  officers  of  the  royal  navy,  when  privileged  from  being  held  to 
bail,  641 ;  disdiarge  of,  from  arrest,  642 ;  to  be  conveyed  to  one  of  Her 
Majesty's  ships,  642 ;  armourers  and  gunners,  enlisted  as  oommon  sea- 
men,  within  the  statute,  642 ;  entering  appearance  for,  643. 
Second  action,  8ta3ring  proc^dings  in,  1201 ;  siter  non  pros.,  1283 ;  after  dis- 

tinuance,  1287. 
Second  arrest,  when  allowed  or  not,  689, 1283. 
Second  deliverance,  writ  of,  993,  1001 ;  costs  on,  1001. 
Second  scire  facias,  1033. 
Second  trial,  1320.     See  ''New  TriaV* 

Secondary  of  the  Queen's  Bench  for  registering  of  deeds  in  Middlesex,  12. 
Security  for  costs. 

/»  what  cases,  1230. 

where  plaintiff  resides  abroad,  1230. 

temporary  absence  not  enough,  1230. 

though  plaintiff  a  foreigner,  1231. 

nor  is  an  involuntary  absence,  1231. 

residence  at  time  of  application  for  security,  1231 . 

possession  of  property  where  an  answer  to  application,  1231. 

in  actions  by  peers,  ambassadors,  and  their  suites,  1231. 

in  actions  by  foreign  potentates,  1231. 

plaintiff's  poverty  by  defendant's  acts,  when  a  ground  for  not  grant* 

ing,  1232. 
where  defendant  resides  abroad,  1232. 
where  plaintiff  a  bankrupt,  insolvent,  or  pauper,  1232. 
where  he  sues  for  benefit  c^  Ins  assignees,  1232. 
where  plaintiff  sues  for  benefit,  or  at  instigation,  of  third  parties,  1233. 
where  plaintiff  a  lunatic  or  infimt,  1234. 
where  plaintiff  convicted  of  felony,  1234. 
in  proceedings  under  interpleader  rule,  1234. 
on  issue  out  of  Chancery,  1234. 
in  ejectment,  943, 946. 
in  action  for  mesne  profits,  982. 
Application  for,  when  to  he  made,  and  Mow,  and  suhsepsemt  proceti- 
ings,  1234. 
notice  of  motion  for,  1235. 
demand  of  security,  1235. 
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Security  for  costs,  {continued). 

application  for  plaintiff's  residence,  1235. 
affidavit  in  support  of,  1235. 

time  for  giving  and  consequence  of  not  giving  it,  1236. 
amount  and  sufficiencj  of,  1236. 
fresh  security,  1236. 
discharge  of  security,  1236. 
time  for  pleading  after  security  given,  1236. 
Security  to  plaintiff  for  defendant's  putting  in  bail,  710;  when  bail-bond  or 

attachment  ordered  to  stand  as,  730. 
Seduction,  damages  in  action  for,  447 ;  new  trial  for  excessive  damages  in, 

1326 ;  plea  of  not  guilty  hi,  243. 
Sequestrari  facias,  &c.,  1119  ;  after  outlawry,  1119. 
Serjeant,  tee  ''Cowuel,*'  when  privileged  from  being  held  to  baU,  636 ;  ex- 

empt  from  being  a  juror,  420. 
Servants  of  Royal  Funily,  when  privileged  from  being  held  to  bail,  633;  servants 

of  peers,  633 ;  of  ambassadors,  &c.,  633 ;  service  of  ejectment  on  a  h^r 

rant,  924 ;  service  of  rules,  &c.,  on,  1416. 
Service  of  clerkship  to  an  attorney,  26. 
Service. 

of  writ  of  summons,  155. 

of  writ  of  distringas f  179. 

of  notices,  &c.,  upon  attomiet,  80. 

of  notice  to  produce,  &c.,  308. 

of  rules  generally,  1415,  1416. 

of  summons  or  order,  1433. 

of  rule  for  attachment,  1522. 

of  notice  of  bail,  741 . 

of  notice  of  declaration,  185. 

of  ejectment,  921. 

of  rule  or  order  to  return  writ,  717,  554. 

of  rule  or  order  to  bring  in  body,  717. 
Set-off,  Particulars  of,  1264  ;  verdict,  how  taken  in  case  of,  438  ;  staying  pro- 

ceedings  in  action  brought  for  a  claim  of  set  off  in  other  action,  1210 ;  set- 

off,  of  attorney,  when  available  for  him,  109 ;  of  ageot,  126 ;  attorney 

need  not  deliver  bill  for  purpose  of,  89. 
Setting  aside,  nonsuit,  435  ;  proceedings  against  the  sheriff,  or  upon  the  bail- 
bond,  726  isee**  Sheriff'-^ProceMHfs  agaimt  /'  warrant  of  attorney  or 

judgment,  &c.  on,  869;    judgment  by  default,  881,  883;   judgment 

against  casual  ejector,  935 ;  award,  1485 ;  pleas,  268 ;  demurrer,  when 

frivolous,  &c.,  828 ;  inquisition  on  writ  of  inquiry,  898. 
Setting  off  judgments,  costs,  &c.,  625.     See  **  Judgments — Setting  ^.' 
Setting  aside  proceedings  for  irregularity,  1268.     See  **  Irregularity*' 
Several  actions,  staying  proceedings  in,  1194 ;  consolidating,  1174. 
Several  counts,  when  allowed  or  not,  197 ;  payment  into  court  in  case  of, 

1180 ;  damages  in  case  of,  450 ;  when  entire  verdict  and  bad  count,  450. 
Several  pleas,  pleading  of,  when  allowed,  249 — 259 ;  leave  for,  how  obtained^ 

259 ;  judgment  for  pleading  several  pleas  irregulariy,  260 ;  setting  aside 

rule  to  plead  several  matters,  261. 
Several  issues  in  law  and  &ct,  proceedings  on,  830;  judgment  in  demurrer  in 

oase  of,  835,  836;  new  trial  in  case  of  several  issues,  1333 ;  costs  in  case 

of,  1376. 
Several  plaintiffs  or  defendants. 

statement  of,  in  affidavit  of  debt,  653. 

statement  of,  in  writ,  144. 

time  to  declare  in  case  of,  185. 

when  plaintiff  may  declare  against  one  of  several  only,  185. 

outlawry  of  one,  1 1 43. 

payment  into  court  by  one  of,  1181. 

deliwriog  issue  where  several  defendants,  282. 
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Several  plaintiffs  or  defendants,  {continued), 
notice  of  trial  to,  290. 

notice  of  trial  where  one  suffers  judgment,  293,  294. 
nonsuit  where  one  suffers  judgment  by  default,  433. 
verdict  where  several  defendants,  how  to  be  given,  437,  880. 
severing  damages  in  case  of,  449. 
costs  where  one  of  several  defendants  acquitted,  1374. 
judgment  by  default  by  one,  880. 
writ  of  inquiry  in  case  of,  887. 
costs  where  several  defendants  in  ejectment,  954. 
effect  of  death  of  one  of,  950,.  1406. 
new  trial  in  case  of  several  defendants,  1338. 
contribution  in  case  of,  450. 
writ  of  error  in  case  of,  478,  479. 
writ  of  execution  in  case  of,  533. 
how  far  execution  on  one  discharges  rest,  597. 
judgment  on  warrant  of  attorney  in  case  of  death  of  oue  party,  858. 
set.  fa.  in  case  of,  1019. 

staying  proceedings  in  actions  against  several,  1204. 
Several  tenants,  service,  &c.,  of  declaration  in  ejectment,  in  case  of,  92$. 
Sewers,  attorney  privileged  from  acting  as  officer  of,  59. 
Sham  pleas,  signing  judgment,  &c.  on,  220. 

^Sheriffs,  Under-sheriffs,  and  Sheriffs'  Officers.  * 

statutes,  rules  of  court  and  decisions  respecting,  13. 
for  what  counties,  13. 
under-sheriffs,  13. 
deputy-sheriff',  14. 
sheriffs'  officers,  14. 
blank  warrants  forbidden,  14. 
special  bailiffs,  14. 

transfer  of  writs,  &c.,  to  incoming  sheriff,  15. 
returns  of  writs  by,  16.     See  *'  Return  of  Writs.*' 
relief  to,  under  Interpleader  Act,  16.     See  **  Interpleader^' 
bailiff  not  to  take  warrant  of  attorney  except  in  presence  of  attorney  for 

defendant,  16. 
officer  not  to  be  attorney  or  bail,  16. 
punished  for  misconduct  by  court,  16. 
liability  of  sheriff  for  misconduct  of  officer,  17. 
evidence  to  prove  connexion  between  sheriff  and  officer,  17. 
not  agent  of  execution  creditor,  18. 
Stat.  7  W.  4  &  1  Vict.  c.  55,  as  to  fees,  &c.  of,  18. 
what  fees  may  be  taken,  19. 
table  of  fees  of,  1539 
extortion  summarily  punishable,  &c.,  19. 
complaint  of,  to  be  made  before  last  day  of  next  term,  20. 
fees  of,  in  Lancaster  and  Durham,  20. 
■Sheriff. 

Direction  of  writ  of  capias  to,  671 ;  of  writ  of  execution,  537 ;  where 

sheriff  is  a  party,  537. 
vrhen  bound  to  discharge  defendant  on  bail  tendered,  704. 
duty  of,  to  execute  writ  of  capias,  685 ;  on  taking  a  bail-bond,  704 ; 

when  bound  to  assign  bail-bond,  721 ;  consequences  of  refusal,  723 ; 

how  to  assign,  722 ;  effect  of  assignment,  723. 
setting  aside  or  staying  proceedings  against,  726. 
court  will  not  relieve,  when  guilty  of  breach  of  duty,  733. 
award  of  venire,  where  sheriff  a  party,  &c.,  285. 
iiow  to  execute  writs  of  execution  generally,  537,  see  ^*  Execution  :**  bow 

to  execute,  and  duty,  &c.  on  Afi.fa.,  571,  see  **  Fi.  Fa.;**  oasn 

elegit,  605,  see  *'  Elegit;*'  on  a  ca.  sa.,  613,  see  "  Ctgnes ad  Ss- 

tirfaciendum  :* '  his  poundage  and  expenses  on  writ  of  execntiGn,  561 ; 
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Sheriff,  (jNmtmued), 

payment  to  him  under  an  execution,  563 ;  remedy  against,  for  amount 

levied  in  execution,  598. 
writ  of  inquiry  executed  before,  &c.,  891.    8€t  '*  Inquirf-^Writ  q/*/' 

inquiry  in  debt  on  bond  executed  before,  904. 
new  trial,  where  under-sheriff  was  party's  attorney,  1324. 
trial  of  actions  not  exceeding  20/.  before  sheriff,  405.   See  '*  DHal  b^9 

Sheriff." 
his  duties,  &c.  in  replevin,  984,  1006. 
relief  of,  &c.  in  case  of  adverse  claims,  &c.,  1219,  1230.    See  **  Inter • 

pleader,** 
Sheriff,  proceedings  against,  to  compel  him  to  put  in  bail,  &c. 

When  the  plaintiff  ehould  eo  proceed,  and  tnode  qf  doing  eo,  715. 

action  for  escape,  712. 

attachment  after  ruling  to  return  writ  and  bring  in  the  body,  720. 

when  plaintiff  cannot  rule,  sheriff  to  return  writ,  on  having  taken 
assignment  of  bail-bond,  717. 

mode  of  proceeding,  716. 
Hule  or  order  te  return  tike  writ,  717. 

when  cannot  be  ruled,  552. 

how  rule  obtained,  717. 

attadmient  for  not  returning,  551 — 554,  558. 
Rale  or  order  to  bring  in  the  body,  717. 

when  obtained,  717. 

how  obtained,  718. 

senrice  of,  718. 

how  complied  with,  719. 

sheriff  not  obliged  to  brine  defendant  actually  into  court,  719. 

attachment  for  non-oompUance,  720,  558 — 561. 
Sheriff,  setting  aside  or  staying  proceedings  against,  or  upon  the  bail-bond, 
where  an  arrest  under  a  capiat. 
For  irregularUjf,  726. 

in  the  proceedings  relative  to  bail,  726. 

in  the  assignment  of,  or  action  on  bail-bond,  727. 

where  vrrit  is  void,  727. 

application  for,  when  to  be  made,  727. 

how  made,  727. 
For  other  cautee,  727. 

mistake  of  defendant,  &c.,  727. 

bad  faith,  728. 

death  of  defendant,  728. 

death  of  plaintiff,  728. 

bankruptcy  of  defendant,  728. 

where  defendant  expelled  under  Alien  Act,  729. 

plaintiff's  attorney  uncertificated,  729. 

bail  need  not  be  put  in  before  moving,  729. 
Staying  regular  proceedings  upon  payment  ^coete,  729. 

court  will  not  in  general  relieve  sheriff  if  guilty  of  breach  of  duty, 
729. 

terms  on  which  regular  proceedings  stayed,  under  2  W.  4,  c  39; 
730. 

the  like,  under  1  &  2  Vict.  c.  110 ;  730. 

affidavit  of  merits,  when  application  made  by  defendant,  731. 

affidavit  on  application  by  bail  or  sheriff,  731. 

application,  how  made,  practical  directions  as^to,  732. 

when  made,  732. 

what  pleas  allowed  after,  732. 
Remedy  efeher^whan  attachment  or  proceedings  not  tet  a#tde,  733. 
Sheriff,  proceedings  against,  upon  a  ecire/aciae,  1023. 
TOL.  II.  O  o 
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Spedal  finding  under  3  &  4  Will.  4,  c  42,  s.  24,  and  judgment  thereon,  396. 

Special  imparlance,  994. 

Special  jury,  how  struck,  346 ;  costs  of  judge's  certificate  for,  350 ;  tales,  349 ; 

qualifications  of  special  jurjmen,  422. 
Special  paper,  demurrer  set  down  in,  833. 
Special  pleas,  249 ;  «ee  "  Plea  ;**  the  like  in  error,  503. 
Special  traverses  to  conclude  to  the  country,  225. 

Special  verdict,  form  of,  and  proceedings  on,  439 ;  amendment  of,  454 ;  judg* 
ment  and  execution  on,  441.     <sie  "  Verdict i**  **  Amendment  of  Ver^ 
diet:* 
Specialty,  tee  "  Cktvenani,"  ''Debt,** 
Speedy  execution,  certificate  for,  402. 

Stamp  on  articles  of  clerkship,  24 ;  on  attorney's  certificate,  49 ;  compelling 
production  of  instrument  to  get  it  stamped,  1246 ;  trying  cause  out  of  turn 
to  get  instrument  stamped,  362 ;  stamp  on  cognovit^  and  consequenoea 
of  want  of,  84G ;  on  warrant  of  attorney,  852 ;  when  payment  into  court 
admits  sufficiency  of  stamp,  1190 ;  want  of  stamp,  eiodence  as  to,  under 
general  issue,  245. 
Stannaries,  error  from  Court  of,  482  ;  removal  of  causes  from,  1161. 
Statutes,  what  defences  under,  to  be  pleaded  specially,  244,  245 ;  general 

issue  by,  244. 
Statute  of  Frauds,  retainer  of  attorney  when  within,  65 ;  defence  of,  under 

general  issue,  245. 
Statute  of  limitationB,  see  '*  Limitations y**  **  Entry  on  rollf  to  save  Statute 

qf  Limitations,**  1128. 
SUtute  of  Jeofails,  1357.    See  "  Jeofails.** 
Statutes,  penal,  see  ''Penalty,** 
Statutes,  costs  in  action  on,  1372. 
Statutes,  particulars  of,  1264. 
Staying  proceedings. 

Upon  paymetU  of  sum  indorsed  on  writ  and  costs,  151 ,  153,  1194. 
Upon  payment  of  debt  or  damages  and  costs,  where  the  amount  not 
disputed,  1194. 
effect  of  order  and  proceedings  on,  1194. 
in  assumpsit,  where  several  actions  on  same  bill,  1195. 
in  debt  on  simple  contract,  bond,  &c.,  1195. 
on  judgment,  1196. 
on  statute,  1 196. 
in  covenant,  1197. 
in  trespass  or  case,  1197. 
in  trover  or  detinue,  1197. 
in  replevin,  1198. 
in  ejectment,  1198. 
on  one  of  several  counts,  1198. 
Upon  payment  qf  debt  or  damages  and  costs,  where  the  amount  is  dis* 

puted,  1198. 
Upon  payment  of  debt,  ^c,  without  costs,  1200. 
On  equitable  grounds,  1200. 
Jn  second  actions  for  the  same  cause,  1201. 
in  ejectment,  1201,  1202. 
in  other  actions,  1203. 
in  actions  for  penalties,  1204. 
in  actions  against  several  defendants,  1204. 
after  recovery  in  former  action,  1204. 
after  reference  to  arbitration,  1205. 
effect  of  stay  till  payment  of  costs  of  former  action,  1205. 
application,  when  to  be  made,  1205. 
In  trifling  actions,  1205. 

where  cause  of  action  under  iOs,,  1205. 
where  recoverable  in  Court  of  Requests,  1206. 

oo2 
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Staying  proceedings,  (eoutinued), 

application,  when  made,  1206. 
In  actionB  brought  without  authority ,  74, 1206. 
by  wife,  1206. 
by  cettui  que  trust ^  1207. 
by  one  of  several  plaintiffs,  1207. 
by  assignee  of  debt,  1207. 
by  lunatic,  1207. 

amount  and  snffidency  of  indemnity  in  such  cases,  1207, 
Where  action^  Sfc.  against  goodfaith^  1207. 
In  penal  actions  by  common  itrformers^  1206. 
Pending  criminal  proceedings ^  1208. 
la  actions  pending  error,  1208. 

in  action  on  a  judgment  pending  error,  491. 

in  action  against  bail  upon  recognisance,  pending  error  in  actioa 

against  principal,  491. 
postponing  trial  of  issues  in  &ot  until  decision  of  Court  of  Error, 
831, 1290. 
Pending  a  rule  imt,  or  order ,  ^c,  1209. 
pending  an  order  for  pardoulars,  258. 

staying  judgment  and  execution  until  a  second  action  for  same  cause 
is  determined,  258. 
In  actions  by  outlaws  and  alien  enemies^  1209. 
In  other  cases,  1209. 

on  ground  that  action  will  not  lie,  1209. 
on  set-off  of  mutual  claims,  1210. 
on  transfer  of  bill  of  exchange  pending  action,  1210. 
where  adverse  claims,  1210. 

proceedings  for  publication  by  order  of  Flarliament,  1210. 
where  an  audita  querela,  1210. 
where  attorney  uncertificated,  1210. 

regular  proceedings  against  sheriff  or  bail,  on  payment  of  costs,  729. 
in  execution  in  ejectment,  under  1  Geo.  4,  c.  87;  977. 
where  defendant  has  obtained  certificate,  1107. 
What  a  breach  qfa  rule  staying  proceedings,  1210. 
Stet  processus,  when  allowed,  on  motion  for  judgment  as  in  case  of  nonsoit, 

1308,  1309. 
Sticking  up  notice  of  declaration  in  office,  187 ;  demand  of  plea,  215. 
Stipulated  damages,  see  *'  Liquidated  Datnages.** 
Stock,  charging  of,  under  a  judgment,  &c.,  470. 
Striking  attorney  off  roll,  122. 
Striking  out  counts  and  superfluous  matter  in  declarations,  196 ;  the  like  as  to 

pleas,  268 ;  similiter  and  demurring,  288. 
Suggestions  in  general. 

when  necessary  in  general,  1009,  1397. 

in  the  awarding  of  the  venire,  284 . 

in  debt  on  bond,  901, 904. 

in  nature  of  avowry  after  judgment  on  demurrer  or  non-'pros,  inrepkviB, 

998,  1000. 
of  an  election  of  a  creditor  to  prove  in  case  of  bankruptcy,  1106. 
Suggestions  of  the  death  of  parties, 
before  final  judgment,  1397. 
after  final  judgment,  1398. 
death  of  defendant  in  error,  1398. 
Suggestions  for  costs. 

where  defendant  entitled  to  more  than  usual  costs,  1398. 
where  defendant  held  to  bail  for  too  much,  13i^. 
for  increased  costs  where  double  or  treble  costs  given,  139S< 
under  Court  of  Conscience  Acts,  1399. 
cases  within  these  acts,  1399. 


Index,  1651 

SuggestionB  for  costs,  {continued^, 

ezectttors,  attomies,  &c.,  when  within  them,  1401. 
how  these  acts  nrast  be  taken  advantage  of,  1402. 
the  motion  and  proceedings  to  enter  suggestions  for  costs,  1403. 
time  for  making  it,  1403. 
affidavit  in  support  of,  1403. 
record  need  not  be  produced,  1404. 
proceedings  after  rule  nitit  1404. 
demurring  to,  or  traversing  of,  suggestion,  1404. 
Submission  to  arbitration,  1463.     See  **  Arbitration.** 
Subornation  of  perjury  by  an  attorney,  how  punished,  116. 
Subpoena,  327  ;  fubpcerux  duces  iecum^  331 ;  on  trial  before  sheriff,  410 ;  on 
writ  of  inquiry,  895;  punishment  for  not  obeying,  334,1517;  attach- 
ment, &c.  for,  334, 1517. 
Summing  up  at  trial,  384. 
Summons,  writ  of,  and  proceedings  on. 
When  it  lies,  and  against  whom^  142. 

may  be  issued  against  any  person,  142. 

even  though  entitled  to  privilege  of  peerage  or  of  parliament,  142. 
or  to  any  other  privilege,  142. 

but  attorney  still  to  be  sued  in  court  of  which  he  is  an  attorney,  142. 
Form  of,  143. 

strict  compliance  with,  necessary,  143. 
Q^een*8  name  and  title ^  144. 
Direction  oft  and  parties*  names  and  residence,  Sfc,  144. 

defendant's  name,  144 ;  may  be  that  acquired  by  usage  or  reputa- 
tion, 144  ;  how,  in  bills,  &c.,  or  other  written  instruments,  144  ; 
in  serviceable  process  mistake  in  name  no  ground  for  setting 
aside,  144 ;  where  party  sued  by  wrong  name,  when  title  of 
cause  can  be  changed,  144. 
name  of  dignity,  145. 

defendant's  residence  to  be  mentioned  in  writ  and  copy,  145  ;  con- 
sequences of  not  so  doing,  145  ;    may  be  the  supposed  resi- 
dence, 145 ;  what  sufficient  description  ;  when  place  of  abode 
cannot  be  discovered,  145  ;  where  corporation  is  defendant,  145 ; 
the  object  of  inserting  defendant's  residence,  145. 
plaintiff's  name,  146 ;  effect  of  misnomer  in,  146. 
Character  in  irhich  parties  sue  and  are  sued.     Addition f  Sec.  of  146. 
Number  of  parties  y  146 ;  effect  of  variance  in  writ  and  declaration,  146. 
Fbrm  qfactiony  147  ;  to  be  concisely  stated  in,  147 ;  omission  of,  irregu- 
lar, 147  ;  Improper  description  or  omission  in  copy  served,  effect 
of,  147;  variance  between  declaration  and  writ,  147. 
Return  of,  and  time  and  place  for  appearance  on,  Sfc,  148. 
Date  and  teste,  148  ;  to  bear  date  the  day  of  being  issued,  148  ;  conse- 
quences of  irregularity  in,  148 ;   if  tested  on  Sunday,  void,  148 ;    not 
to  be  issued  till  cause  of  action  complete,  149 ;  teste  of,  149. 
Duration  of,  149  ;  in  force  four  months,  149 ;  how  to  be  continued,  149. 
Memorandum  to  be  subscribed,  149. 

Indorsement  qf  attorney's  or  plaintiff's  residence,  Sfc,  149 ;  must  have 
name  and  place  of  abode,  149 ;  object  of  this,  150 ;  form  of  indorse- 
ment, if  issued  by  attorney  for  plaintiff,  or  by  plaintiff  in  person, 
150 ;  form  of,  when  issued  by  an  agent,  151;  consequences  of  defect, 
by  omission  or  irregularity  in,  151 ;  irregularity  in  copy  served, 
effect  of,  151. 

attorney  declaring  whether  writ  issued  by  him,  78,  151. 
Indorsement  qfdebt  and  costs  on,  151 ;  amount  of,  must  be  stated,  151 ; 
on  payment  in  four  days,  proceedings  to  be  stayed,  151 ;  costs  may 
still  be  taxed,  151;  rule  applicable  to  writs  of  summons,  distringas, 
capias,  and  detainer,  152;  object  of  indorsement,  152;  when  not 
necessary,  152  ;  form  of,  152 ;  amount  of  debt  claimed,  152 ;  where 
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Stunmons,  writ  of,  &c.  (continued), 

claim  under  20/.  and  action  triable  before  sheriff,  152 ;  not  to  be 

less  than  is  dne,  152 ;  claim  for  interest,  153 ;  amount  of  costs,  153 ; 

omission  or  defect  in,  conseqaenoe  of ,  153;  amendment  of,  153 ; 

stay  of  proceedings  after  the  four  days,  153 ;  taxation  of  the  costs, 

153. 
How  sued  out,  154. 
Service  qf,  154 ;  in  what  place,  155  ;  at  what  time,  155 ;  by  whom,  155 ; 

on  whom,  and  how,  155  ;  if  copy  served,  not  necessary  to  shew  writ 

itself,  156;  on  husband  and  wife,  156;  on  corporation,  156;  on  in- 

habitants  of  hundred  or  county,  156  ;  on  printer,  &c.  of  newspaper, 

156 ;   on  trading  company,  156 ;    on  public  companies,  157 ;   prhri- 

lege  from  service,  157 ;  obstructing  service,  &c.,  157;   mode  of  pro- 
ceeding when  defiendant  avoids  service,  157. 
Indoreement  ofeervice,  157. 
Concurrent  writs f  158. 
Aiiiu  andpluries  writs,  158 ;  form  of,  159  ;  how  sued  out,  159 ;  serviee 

of,  159. 
Defects  in  writ,  how  and  when  taken  advantage  of,  159 ;  variance  be- 
tween writ  and  declaration,  159 ;  defect  in  writ,  159 ;  application  to 

set  aside,  159 ;  affidavit  for,  160 ;  in  what  time  to  be  made,  160 ; 

defects  in,  cured  by  verdict,  160. 
Defects  m  copy  or  service,  160 ;  how  and  when  taken  advantage  of,  160 ; 

application  to  set  aside  for,  160 ;  affidavit  for,  160 ;  irregularity  may 

be  waived,  161 ;  plaintiff's  proceedings  on  finding  irreguLBrity,  161. 
Proceeding  without  service,  161 ;  setting  same  aside,  161 ;  affidavit  for, 

162. 
Altering  writ  without  leave,  162. 
Amendment  qf  writ,  8fc.,  163 ;  of  the  indorsement,  164 ;  of  copy  of  writ, 

164. 
Appearance  to,  165.     See  ^*  Appearance.'* 
Summons  on  a  scire  facias,  1024 ;  if  not  made,  leave  of  court  to  sign  judg- 
ment requisite,  1026. 
Sunmions  and  severance  after  error  brought,  478. 
Summons  of  jury,  on  writ  of  inquiry,  892 ;  on  trial  at  Nisi  Prius,  364;  on 

trial  before  sheriff,  410. 
Summonses  and  orders. 

Power  of  a  Judge  at  chambers  or  on  circuit,  1432. 

judges  of  all  the  courts  a  concurrent  jurisdiction,  1432. 

in  revenue  cases,  1433. 

when  court  alone  has  jurisdiction,  1433. 
7^e  summons,  how  obtained,  and  service  of,  8fc.,  1433. 

form  and  contents  of,  1433. 

title  and  direction  of,  1434. 

place  and  time  of  attendance,  1434. 

double  summons,  1434. 

service  of,  1434. 
Orders  granted  without  summons,  1434. 

order  fiift  making  itself  absolute,  1435. 

obtaining  irregularly  an  order  without  summons,  1435. 
When  summons  operates  as  a  stay  qf  proceedings^  1435. 

what  prooee<Ungs  stayed,  1437. 

time  to  take  next  step  after  summons  disposed  of » 1435. 
Attendance  on  summons  and  order,  1437. 

where  consent  to  order,  1437. 

where  opposite  side  neither  consents  nor  attends,  1437. 

where  parties  agree  to  a4Joum,  1437. 

on  peremptory  summons,  1437. 

order  nisi  making  itsdf  absolute,  1438. 

whoi  opposite  party  attends,  1438. 
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Summonses  and  orders,  (eonimued). 

groQiids  of  application  to  be  folly  stated  in  first  instance,  1438. 

affidavit  on,  when  required,  1438. 

if  made,  should  contain  all  general  requisites  of  affidavit,  1445. 

filing  of  it,  1458. 

attendance  bj  counsel,  &c.,  1438. 

summons  dismissed,  1439. 

referring  parties  to  court,  1439. 
Cotts  on,  1439. 
Drawing  up  and  $erviee  qf  order,  1440. 

in  what  time,  1440. 

who  may  draw  up  rule,  1440. 
Bfwi  qf  tkt  order  and  how  enforced,  1440. 

making  order  a  rule  of  court,  1441. 

costs  of  so  doing,  1441. 

how  proved,  1441. 
When  and  how  it  may  be  abandoned,  1441. 

treating  order  as  abandoned  when  not  served  in  time,  1440. 
Setting  aside  or  amending  order,  1442. 

by  application  to  a  judge,  1442. 

by  application  to  the  court,  1442. 

in  wnat  cases,  1442. 

time  for  application,  1443. 

form,  &c.  of  application,  1443. 

affidavit  on,  1443. 

costs  on,  1444. 
How  to  proceed  \f  order  refused  and  party  dieeatitfied  with  r^fiual, 

1444. 
Sunday,  when  last  day  of  term,  127 ;  when  reckoned  in  proceedings,  127, 
741 ;  not  reckoned  as  one  of  the  days  for  «ct.  fa,  lying  in  sherifiTs  office, 
1027 :  arrest  cannot  be  made  on,  548  ;  unless  after  n^ligent  escape, 
616  ;  writ  of  summons  cannot  be  served  on,  155 ;  service  of  declaration 
in  ejectment  on,  bad,  921  ;  service  of  rule  on,  bad,  1415 ;  execation 
cannot  be  executed  on,  548 ;  attachment  cannot  be  executed  on,  1524.  - 
Supersedeas,  discharge  of  a  prisoner  by. 
in  what  cases,  1063. 

cases  where  laches,  no  supersedeas,  1063. 
waiver  of  right  to,  1064. 
once  supersedeable,  always  so,  1064. 
list  of  prisoners  supersedeable,  1064. 
notice  to  keeper  of  cause  preventing  supersedeas,  1065. 
discharge  of  supersedeable  prisoners,  1065. 
how  supersedeas  obtained,  &c.,  1065,  1066. 
Supersedeas  on  capias  uilagatum,  1147.   See  "  Outlawry, ^^ 
Supplementary  affidavit  of  debt,  not  allowed,  701 ;  when  allowed  in  other 

cases,  1422,  1459. 
Surety,  see  "  Bail  ;**  in  replevin,  proceedings  against,  1003 ;  surety  beoom- 

ing  a  witness,  985. 
Surgeon  exempt  from  being  juror,  420. 
Surprise,  time  for  plaintiff  to  inquire  as  to  bail,  765 ;  new  trial  in  case  of 

verdict,  &c.,  by,  1331. 
Surrebutter,  280. 
Surrejoinder,  &c.,  280. 


T. 

Table  of  costs  and  fees,  1529 ;  of  sheriffs'  and  bailiffs'  fees,  &c.,  1539. 
Tales,  a,  what,  and  how  obtained,  365. 
Tarn  quam,  writ  of  error,  483. 
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IWde,  return  of,  &c.»  989. 

Taxation  of  costs,  1384 ;  notice  of,  1385 ;  taxation  of  attorney's  bill,  91 ;  coftB 

of  taxation,  98 ;  in  error,  510,515. 
Taxes,  to  be  paid  in  ease  of  execution,  573. 
Tenant,  see  **  Ejectment,"  **  Landlord;**  in  tail,  error  by,  477 ;  cc^usionby, 

against  landlord  in  ejectment,  937 ;  bound  to  give  landlord  notice  of  eject- 
ment, 941 ;  ejectment  by  landlord  against.  971. 
Tenant  in  common,  service  of  declaration  in  ejectment  on,  923 ;  consent  rale 

in  ejectment  by  or  against,  940. 
Tender,  where  best  not  to  plead  it,  1178 ;  plea  of,  is  issuable,  220 ;  payment 

of  money  into  court,  on  plea  of,  1193;  nonsuit  after  plea  of,  434;  of 

witnesses'  expenses,  328;  of  rent,  &c.,  in  ejectment,  970,  1198;  of 

amends  in  actions  against  justices,  officers,  &c.,  1115 ;  of  amends  in  in- 
voluntary trespasses,  1193. 
Terms,  127;  commencement  and  duration  of,  127;  essoignday,  aspartoftenn, 

abolished,  127 ;  return  days,  &c.,  of  writs  on,  128. 
Term's  notice  of  proceeding. 

when  necessary,  in  general,  &c.,  132,  333. 

to  plead,  212. 

to  reply,  rejoin, &c.,  277. 

to  move  for  judgment  as  in  case  of  a  nonsuit,  1303. 

of  trial,  296. 

of  inquiry,  894. 

of  motion,  1413. 

of  signing  judgment,  459. 

necessary  only  before  vexdict,  and  not  as  to  proceedings  after  it,  459. 
Term  of  years,  &c.,  sale  of,  under  ^. /a.,  578 ;  extending,  &c.  of»  on  eUgiif 

601. 
Terretenants,  elegit  agunst,  559;  tcire  facias  and  execution  against,  after 

death  of  defendant  after  final  judgment,  1013, 1408 ;  the  like,  afta-  death 

between  verdict  and  judgment,  1015,  1407 ;   the  like,  after  death  be- 
tween interlocutory  and  final  judgment,  1017,  1407 ;  the  like,  on  death 

of  one  of  several  defendants,  1019,  1407. 
Teste  of  writs,  see  the  different  titles  of  Writs  throughout  the  Index. 
Testatum,^. /a.,  or  ca.  sa,,  541,  597;  elegit,  60^;  sci.fa.,  1024. 
Thanksgiving  day,  when  reckoned  in  proceedings,  129. 
Time. 

computation  of,  in  general,  130. 

when  Sundays,  Christmas  day,  or  holidays  count,  130. 

days  at  Christmas,  130. 

days  at  Easter,  131. 

days  between  10th  August  and  24th  October,  132,  184,  209. 

for  putting  in  bail,  737,  768. 

to  inquire  after  bail,  765. 

for  pleading,  208.  See  ••  Plea.** 

further  time  for  pleading,  216. 

Ibr  replying,  276. 

for  making  up  issue,  281. 

for  giving  notice  of  trial,  &c.,  292. 
Tipstaffs,  12. 

Tithing-man,  see  **  Constable.** 
Title  of  affidavit,  1446;  of  declaration,  193;  of  plea,  263;  of  issue,  283;  of 

notice  of  trial,  293 ;  of  notice  of  bail,  741. 
Title  deeds,  not  seizable  in  execution,  577. 
Towns,  direction  of  writs  into,  538. 
Traders  subject  to  the  Bankrupt  laws,  proceedings  against. 

Stat.  1  &  2  Vict.  c.  110,  as  to,  1125. 

trader,  how  eowpelled  to  pay  or  secure  debt,  or  beeome  banknmt,  11 25. 

affidavit  for,  by  whom  to  be  made,  and  bow  sworn  and  filed,  1125, 1126. 

render  by  defendant  in  discharge  of  bail,  1126. 
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Traders  subject  to  the  Bankrapt  laws,  (eoti/tiiife<f). 
action  before  and  after  bond  given,  1127. 
defendant's  bankruptcy  no  discharge  from  bond,  1127. 
proceedings  under  5  &  6  Vict.  c.  122;  1127. 
Trminbearer,  12. 

Transcript,  rule  to  transcribe,  abolished,  498 ;  non'prot,  for  not  transcribing, 
498 ;  in  what  cases  amended,  499 ;  formerly  necessary  to  remit  it  to  court 
below,  before  execution  sued  out,  510,  511 ;  modem  practice  as  to,  510, 
511. 
Transmitting  bail-piece,  770. 
Treasurer  of  company,  execution  against,  534. 
Treble  costs,  «ee  **Doubli  Cortt," 
Treble  damages,  451. 

Trespass,  jnrisdktion  of  the  court  in,  1 ;  effect  of  plea  of  not  guilty  in  action 
of,  228 ;  evidence  under  not  guilty,  243 ;  staying  proceedings  on  pay- 
ment of  damages,  &c.,  1197;  damages  in,  443;  trespass  for  mesne 
profits,  980;  judgment  by  defisLult  in  action  of  trespass,  interlocutory, 
880 ;  writ  of  inquiry  in,  886 ;  proof  of  damages  in  execution  of  writ  of 
inquiry  in,  898  ;  costs  in,  1360. 
Trial,  order  of  causes  at,  361. 
Trial,  notice  of. 

In  what  cases  necessary,  290. 

What  notice  necessary,  290 ;  in  Middlesex,  290 ;  in  London,  291 ;  at 
the  assizes,  291 ;  before  the  sheriff,  &c.,  291  ;  days  at  Easter,  how 
to  be  reckoned,  291. 
Short  notice  of  trial,  291 ;  meaning  of,  291 ;  when  defendant  bound  to 

accept,  292 ;  only  bound  where  necessary,  292. 
When  notice  may  or  must  be  given,  292;  term's  notice,  292;  where 

issues  in  law  and  fact,  292 ;  when  it  must  be  given,  293. 
Form  of  notice,  293 ;  conflicting  notices,  294  ;  bad  notice  made  good  by 

another  notice,  294. 
To  whom  given,  294. 

Notice  of  trial  by  continuance,  295 ;  only  once  in  a  term,  295 ;  not  after 
countermand,  295 ;  in  country  causes,  295 ;  in  trial  before  sheriff, 
295 ;  when  deemed  an  original  notice,  295. 
Notice  after  ne  recipiatur,  296. 
Term's  notice  of  intention  to  proceed,  296. 

Notice  qf  countermand,  296 ;  how  long,  296 ;  neglect  to  give,  297. 
Irregularity  in  notice,  &c.,  297  ;  waiver  of,  297. 
Trial,  postponement  of,  296.    See  **  Putting  off  Trial.** 
Trial,  jury  process  for,  342.    See  "  Jury  Process,*' 
Trial,  entry  of  cause  for,  354.    See  **  Entry  of  Cause  for  Trial,'* 
Trial  at  bar. 

in  what  cases  granted  or  not,  357. 
terms  imposed  on  applicant  for,  358. 
when  and  how  moved  for,  &c.,  358. 
notice  of  trial.  Sec,  in,  358. 
countermand  of,  359. 
the  jury  on,  359. 
tales,  when  awarded,  359. 
the  trial,  &c.,  359. 
Trial  at  Nisi  Prios. 

Order  of  trial  of  causes,  SfC,  361. 
special  jury  causes  in  town,  361. 
remanets,  361. 
cause  lists  361. 

advancing  and  deferring  cause,  362. 
illegal  and  frivolous  causes,  363. 
no  trial  where  issue  not  joined,  363. 
issue  not  raised  cannot  be  tried,  363. 
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Trial  at  Nisi  Prins,  {contiwued.) 
Withdrawing  reeord^  363. 
Me'entry  qfrecard,  363. 
Attendance  of  the  partieeat  trial,  364. 
Jury,  how  called  and  twom,  Sec,  364 ;  viewers,  364 ;  where  two  aeti 

of  jurora  returned,  364 ;  challenges,  364 ;  talee,  365 ;  juror  not  in 

the  panel,  365  ;  punishment  for  non-attendance,  365. 
Opening  ofpleadingt  and  Bight  to  Begin,  Sfc,  365. 

in  genoral,  364. 

when  affirmative  of  issue  on  plaintilT,  he  is  to  begin,  366. 

when  same  on  defendant,  he  is  to  do  so,  367. 

exceptions  in  cases  of  unascertained  damages,  369. 

where  special  defence  given  in  eyidence  under  general  issue,  370. 

substance  of  issue  to  be  considered,  in  considering  which  party  to 
begin,  371. 

who  to  begin  on  plea  in  abatement  for  non-joinder,  372. 

remedy  when  judge  improperly  decides  who  to  begin,  372. 
Statement  qf  case  by  counsel,  372 ;  counsel  confined  to  case  as  opened, 

372 ;  comments  of  counsel  not  actionable,  373. 
£raiiitfia/tofi  of  witneeeet,  373. 

where  parties  defend  separately,  373. 

leading  questions,  374. 

objecting  to  competency  of  witness,  374. 

oath  to  be  taken  if  to  be  examined  on  the  voir  dire,  374,  note  ((). 

indorsing  name  of  interested  witness  on  record,  under  3  &  4  Will.  4, 
c.  42;  376. 

to  what  facts  witness  must  only  speak,  377. 

opinion  admissible  on  questions  of  science,  378. 

contradicting  and  discrediting  witnesses,  378. 

ordering  witnesses  out  of  court,  379. 
Croei»examination  qfwitnessetf  380. 
Re'examination  q/*,  381. 
Further  evidence,  or  recalling  witneuee,  after  plaint^* e  caee  doted, 

381. 
Argumentt  qf  eouneel,  and  right  to  reply  on  objeetumt  taken  during 

the  trial,  382. 
The  defence,  382 ;    where    several    defendants,  382 ;    by  party  made 

defendant  by  reason  of  plea  in  abatement,  383 ;  acquittal  of  one  oC 

several  defendants,  383. 
The  reply,  383, 384. 
The  summing  up,  384. 
Amendments  qf  variances  at  trial,  385. 

when  allowed  under  9  Geo.  4,  c.  15;  387. 

when  allowed  under  3  &  4  WilL  4,  c.  42 ;  388. 

when  to  be  made,  395. 

remedy  when  judge  refuses  amendment,  395 ;  costs  of  ameodnent, 
395. 
Special  finding,  instead  qf  amendment  qf  variance,  396. 
Withdrawing  a  Juror,  397. 
Plea  puis  darrein  continuance  at,  397. 
Improper  admission,  Sfc.  qf  evidence  at,  398. 
Bill  of  exceptions  at,  398. 
Demurrer  to  evidence,  398. 
Nonsuit  at,  398. 

Verdict,  how  given,  Sfc,  399.    See  "  Verdict,'*  436. 
Certificate  for  ipeedy  execution,  402—404. 
Trial  before  the  Sheriff. 
In  what  cases,  405. 

statute  as  to,  405. 

what  cases  within  the  act,  405. 
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Trial  before  the  Sheriff,  {continued), 

sum  indorsed  on  summons  must  not  exceed  20/. ,  405. 
amendment  of  indorsement,  405. 
content  to  a  trial  not  enough,  405. 
the  writ  may  be  to  assess  damages,  407. 
Application  for  the  writ,  407. 
The  issue,  408. 
The  writ  qf  trial,  408;  to  whom  directed,  409;  what  jory  it  should  direct 

the  summoning  of,  409 ;  must  agree  with  form  prescribed,  409. 
Notice  of  trial,  Witnesses,  JBritf,  Sfc,  410. 
TTie  Jury,  Sfc,  410 ;  challenge  of,  411. 
The  trial,  ^c,  411. 

same  as  at  Nisi  Prius,  411. 
before  whom  to  take  place,  411. 
must  be  had  before  writ  returnable,  411. 
sheriff  cannot  postpone  trial,  412. 
amendment  at  trial,  412. 
certifying  as  to  costs,  412. 
power  to  nonsuit,  &c.,  412. 
bill  of  exceptions  at,  412. 
effect  of  verdict,  412. 
Judgment  and  execution^  Sfc,  412. 
Costs  on,  413. 

Sheriffs  notes  of  trial,  414. 

Irregularities  in  writ  qf  trial,  Sfc,  amendment  of ,  Hi,  415. 
setting  aside  for,  414,  415. 
where  case  not  triable  before  sheriff,  415. 
Judgment  as  in  case  qf  nonsuit f  in  case  qf,  415. 
Trial  by  proviso,  b^ore^  416. 

New  trial,  after,  416 ;  in  what  cases,  416 ;  affidavit  in  support  of  motion 
for,  416 ;  when  motion  for,  to  be  made.  418  ;  not  set  down  in  new 
trial  paper,  418 ;  shewing  cause  against,  4 18 ;  terms  on  which  granted, 
418. 

trial  by  proTiso,  &c.,  618. 
Arrest  of  judgment,  after,  419. 
Judgment  non  obstante  veredicto^  efter,  419. 
Trial  of  issue  in  fact,  in  error,  504. 
Trial,  upon  a  feigned  issue,  809. 
Trial  lost,  in  what  cases,  730 ;  terms  imposed  in  case  of  setting  aside  a  judg* 

ment,  884. 
Trial  by  proviso,  416. 
Trial,  on  plea  of  abatement,  820,  365. 
Trial  in  ejectment,  950,  951. 
Trial  in  replevin,  1000. 
Trial  in  scire  facias,  1031. 
Trial  in  actions  against  prisoners,  1056. 
Trial,  upon  nul  tiel  record  pleaded,  839. 
Trial,  putting  off.  1289.    See  **  Putting  off  the  TriaV 
Trial,  costs  for  not  proceeding  to,  1295.    See  "  Costs  for  not  proceeding  to 

Trial:* 
Trial,  new,  1320.     See  "  New  TriaV* 

Trifling  actions,  staying  proceedings  in,  1205  ;  new  trial  in,  1335. 
Trover,  plea  of  not  guilty  in  action  of,  238 ;  plea  of  not  possessed,  238  ;  affi- 
davit to  hold  to  bail  in,  662 ;  staying  proceedings  on  restoring  goods,  &c., 
1197 ;  notice  to  produce  in,  306  ;  damages  in,  445 ;  judgment  in,  457  r 
when  sheriff  may  maintain,  598. 
Turnkey  of  prison,  delivery  of  papers,  &c.  to,  for  prisoner,  1054  ;  remedy  for 
miscondnct  of,  713. 


»» 
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Umpire,  the,  1476.    See  "  Arbitration:' 

Undefended  caases,  list,  &c.,  and  time  for  trial  of,  361 ;  nonsuit  in,  433. 

Under- sberiff,  duties  and  disabilities,  13;  we  **  Sheriff,  Under -Mher^t,  and 
Officers:**  may  practise  as  an  attorney,  63. 

Undertaking,  of  an  attorney,  76 ;  when  enforceable,  76 ;  of  a  third  person  for 
defendant's  appearance,  &c.,  705 ;  to  pay  attorney ^s  claim  against  third 
person,  77  ;  to  give  material  evidence  on  bringing  back  venue,  1168 ;  on 
discharging  rule  for  judgment  as  in  case  of  a  nonsuit,  1306. 

Unliquidated  damages,  443.    See  **  LiqtUdated  Damages,*' 

Unnecessary  counts,  &c.,  964.  See  "  Striking  out,**  6fc, 

Unqualified  person  acting  as  attorney,  56. 

Use  and  occupation,  general  issue  in  action  for,  230. 

Usury,  warrant  of  attorney  set  aside  for,  860. 

V. 

Vacant  possession,  what  is,  964  ;  ejectment  on,  964. 

Vacation,  proceedings  in,  129;  venire  facias  may  be  returnable  in,  343 ;  writs 
of  summons  and  capias  may  be  tested  in,  148,  678  ;  so  may  writs  of 
execution,  539  ;  judgment  by  default  may  be  signed  in,  880. 
Variance,  between  affidavit  and  process,  &c.,  699  ;  between  affidavit  of  dd>t 
and  declaration,  &c.,  792;  between  summons  and  distringas,  182  ;  be- 
tween summons  and  declaration,  202 ;  between  judgment  and  execution, 
533 ;  between  issue  and  declaration,  Sec,  286,  1334  ;  between  the  writ 
of  error  and  record,  482,  483 ;  amendment  of,  at  A^'  Prius,  385. 
Venditioni  exponas,  writ  of,  594  ;  on  special  capias  utlagatum,  1140 — 1142. 
Vendor  and  purchaser,  see  "  Goods  sold,**   "Purchaser :**   particulars  of 

defects  of  title,  &c  in  action  by  vendee  against  vendor,  1252. 
Venire  dsicias,  343.  See  "  Jury  Process.** 
Venire  de  novo,  1348;  when  awarded,  1348;  time  for  applying  for,  1349; 

costs  on,  1349  ;  before  verdict,  352. 
Venue,  statement  of,  in  pleadings,  194,  224  ;  where  may  be  laid  in  action  on 
bail-bond,  725  ;  ^i  a  8ci,fa.,  1024 ;  in  action  by  or  against  attorney,  &c.» 
1047 ;  in  actions  against  justices,  officers,  &c,  1114. 
Venue,  change  of. 

By  the  Drfendant  on  the  common  Affidavit,  1164. 

In  what  cases,  1164;  in  general,  1164;  where  several  defendantSy 
1165;  in  what  actions,  1165;  when  cause  of  action  arose  in 
several  counties,  1166 ;  persons  privileged  as  to  venue,  1166. 
Into  what  counties,  1166. 
At  what  time,  and  how  changed,  and  effect  of  rule  as  a  stay  ofpn» 

ceedings,  1167. 
Bringing  back  venue  on  usual  undertaking,  1 1 68 ;  consequences  of 
non-compliance  with  undertaking,  1168 ;  what  a  compliance  with 
it,  1168 ;  to  what  time  the  undertaking  applies,  1169 ;  plaintiff 
setting  aside  his  own  rule  to  bring  back,  1169. 
Setting  aside  rule,  or  bringing  back  venue  without  an  undertaiiagp 
1169,  1170. 
By  the  Drfendant  on  Special  grounds,  1170. 
in  what  cases,  1170. 
to  have  a  fair  trial,  1171. 
extra  expense  of  witnesses,  1 171. 
other  special  circumstances,  1171. 
time  for  applying  for,  1172. 
affidavit  for,  1172. 
terms  imposed  on,  1172. 
in  local  actions,  1172. 
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Venue,  change  of,  (continued). 
BythePlaintif,U72. 
in  what  cases,  1172. 
in  local  actions,  1173,  284. 
by  the  Crown,  1173. 
Verdict  generally. 

how  given,  399 ;  where  jury  cannot  agree,  399 ;  casting  lots  for  verdict, 
399 ;  withdrawing  and  receiving  further  evidence,  400 ;  irregularity  to 
be  stated  on  record,  400 ;  juror  taken  ill,  400 ;  calling  on  another  cause 
where  jury  long  absent,  400 ;  verdict,  when,  where,  and  how  delivered, 
401. 
discharge  of  jury  from  giving  verdict  on  immaterial  issues,  401 ;  verdict 
against  evidence,  401  ;  verdict  founded  on  juror's  own  knowledge  of 
the  case,  401 ;  attaints  and  new  trials  in  case  of  a  false  verdict,  abo- 
lished, 401. 
General  verdict. 
how  given,  436. 

where  it  must  be  on  all  the  issues,  437. 
where  inconsistent  issues,  437. 
where  against  all  the  defendants,  437. 
where  on  some  counts  only,  438. 
on  distributive  pleas,  438. 
Special  verdict. 

what  it  should  state,  439. 
how  framed  and  settled,  439. 
how  set  down  for  argument,  439. 
argument  of,  440. 
construction  of,  440. 
venire  de  novOf  when  awarded,  441. 
judgment,  &c.  on,  441. 
Verdict  subject  to  a  fecial  case. 
how  framed  and  settled,  441. 
proceedings  on,  442. 
argument,  &c.  on,  442. 
amendment  of,  443. 
verdict,  how  entered  on,  443. 
costs  on,  443. 

judgment  nunc  pro  tunCt  443. 

special  case,  proceedings  on,  before  trial,  see  **  Special  Case.*' 
Damages  on,  443.    See  **  Damages." 
Amendment  o/ verdict,  451. 
Verdict  in  qectment,  952. 
Verdict  in  replevin,  1000. 

Verdict  in  actions  against  executors  or  administrators,  1079. 
Verdict  taken  subject  to  an  award,  1514 ;  award  of,  entry  of,  1487. 
Verdict  subject  to  a  special  case,  441. 

Vexatious  action,  staying  proceedings  in,  1203;  new  trial  not  granted  in,  1335. 
Vicecomes  non  misit  breve,  continuances  by,  abolished,  344. 
View,  how  and  in  what  cases  obtained,  350 ;  jury  on,  how  called  and  sworn, 

364. 
Void  writ,  distinction  between  irregular  and  void  writ,  1273,  1274  ;  execution 

without  a  sci.fa.t  semble  not  void  but  voidable,  1013. 
Voluntary  escape,  712. 
Voters  at  an  election  not  privileged  from  arrest,  635. 

W. 

Wager,  when  judge  not  bound  to  try  cause  pending  on,  363 ;  actions  on,  not 

maintainable,  808. 
Waiver  of  privilege  by  attorney  or  officer  of  court,  59, 1047. 
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Waiver  of  irregularity,  &c.  in  a£Bdavit  to  hold  to  bail,  1271 ;  in  writ,  &e., 
1271 ;  in  notice  of  bail,  1271 ;  in  appearance,  1271 ;  in  declaration,  1271 ; 
in  demand  of  plea,  215  ;  of  irreg;nlar  plea,  &c.,  1272 ;  of  irregularity,  &c. 
in  plea  in  abatement,  819,  820 ;  in  issue,  not  agreeing  widi  declaration, 
&c.,  1272;  innoticeof  trial,  1272;  in  service  of  rule  nitt,  1418  ;  in  judg- 
ment by  attending  taxation,  1273 ;  of  tupertedeas  by  prisoner,  1273 ;  of 
irregularity,  &c.  in  attending  an  arbitrator,  14  75 ;  a  nullity  cannot  be 
waived,  1273. 
Waiver  of  baU,  736. 

Waiver  of  costs  to  obtain  speedy  execution,  460. 
Waiver  of  lien,  by  seizing  goods  in  execution,  590. 
Waiver  of  judgment  by  de^ult,  881. 
Waiver  of  woman  in  outlawry,  1133. 
Waiving  or  withdrawing  pleas,  274. 
Wales,  directions  of  writs  to  t^rifTs  in,  538 ;  in  what  cases  venire  directed  to 

sheriff  of  adjoining  English  county,  285. 
Warning  on  writ  of  capiatf  670. 
Warrant  to  sue  or  defend,  65  ;  entry  of,  abolished,  66 ;  how  long  it  continnM 

in  force,  67 ;  amendment  of,  1358. 
Warrant  of  sheriff,  in  general,  15 ;  on  a  disiringtu,  177 ;  on  a  eytioi,  685 ;  on 
final  process,  how  made,  570 ;  shewing  of,  550 ;  not  to  be  executed  un- 
less made  out,  545 ;  on  an  attachment,  720. 
Warrant  of  attorney. 

Form  of,  Sfc, ;  by  whom  given,  Sfc,  852. 
when  given,  852. 
oonsidieration  for,  &c.,  860,  861. 
by  infant,  or  married  woman,  860,  861,  862. 
by  one  of  several  partners,  852. 
stamp  on,  852. 

defeasance  to  be  written  on  same  paper,  &c.,  853. 
clause  dispensing  with  ecirefaeiae,  853. 
How  executed,  854. 
How  aiietted,  854. 

Stat.  1  &  2  Vict.  c.  110,  ss.  9,  10,  as  to,  855. 

what  warrants  within  the  statute,  855. 

an  attorney  of  superior  court  must  be  present,  855. 

must  be  present  on  behalf  of  executing  party,  and  not  as  pUin^i 

attorney,  855. 
must  be  named  by  and  attending  at  request  of  executing  party,  856. 
should  inform  his  client  of  nature  and  effect  of  warrant,  8^56. 
shouldattestand  declare  himself  to  be  attorney  for  executing  party,  857. 
who  may  take  advantage  of  non-compliance  with  the  act,  857. 
time  of  application  to  set  it  aside,  858. 
How  far  revocable.    How  affected  by  Death,  Marriage,  4*0.,  858,  859. 
In  what  ca$e»  it  may  be  eet  aside,  ice,  860. 

where  warrant  has  been  forged  or  altered,  861. 
where  given  by  an  infuit  or  married  woman,  861,  862. 
by  one  of  several  executors,  862. 
by  a  lunatic,  862. 
where  another  security  given,  862. 
application,  by  whom  to  be  made,  862. 
costs  on,  862. 
^Ung  qf,  b^ore  judgment,  862. 

in  personal  actions,  to  be  filed  vrithin  twenty-one  days,  863. 

if  not  filed,  &c.,  void  as  against  assignees  in  bankruptcy,  863. 

other  provisions  as  to,  864. 

provisions  extended  to  insolvent  debtors,  &c.,  864. 

the  twenty-one  days,  how  reckoned,  &c.,  864. 

sufficient  merely  to  sign  a  judgment  within  twenty-one  days,  865. 

affidavit  of  execution,  865. 

consequences  of  not  filing,  &c.,  866. 
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Warrant  of  attorney,  {continued). 

Judgment  on,  when  to  be  eigned.    Form  q/",  ^c,  866. 

most  porsne  the  warrant,  866. 

when  to  be  signed,  867* 

signed  of  a  particnUr  term,  867. 

in  what  conrt,  868. 

in  whose  name  and  against  whom,  868. 

for  what  amount  of  debt  and  costs,  868. 

the  matter  of  the  judgment,  869. 

suggestion  of  breaches  in,  869. 

setting  aside  at  plaintiff's  instance,  869. 
When  leave  qf  Court  neeeesary  btfore  eigning  judgment^  869. 

application  for,  how  made,  869. 

the  original  warrant  must  be  forthcoming,  870. 

consequences  of  signing  without  leare,  870. 

the  affidarit  in  support  of  application  for  leave,  870. 

must  state  execution  of  warrant,  870. 

must  shew  a  debt  ejcists,  871,  872. 

that  defendant  is  alive,  872. 
Judgment^  how  signed,  6fc,,  873. 

taxing  of  costs,  873. 

filing  of  warrant,  874. 
Writ  of  error,  in  case  of,  874;  effect  of  release  of  errors,  874. 
Execution,  Sfc.  on,  874. 

when  it  may  be  issued,  874. 

after  a  year  and  a  day,  874. 

for  what  amount,  875. 

after  a  change  of  parties  by  death,  &c.,  876. 

suggestions  of  breaches  and  eci,  fa,  under  8  &  9  Will.  3,  c.  11,  in- 
necessary,  876. 

execution  in  case  of  bankruptcy,  &c.,  876,  585. 

setting  aside  execution  for  breach  of  faith,  &c.,  876,  585,  566. 
Warranty,  plea  of  non-tueumjmt  in  action  on,  225. 
Waste,  rule  not  to  commit,  pending  error,  &c.,  511. 
Way,  obstructiog  right  of,  plea  of  not  guilty  in  action  for,  228 ;  plea  of,  to  be 

taken  distributiTely,  229. 
Wife,  eee  "  Husband  and  W\fe:* 
Will  in  fraud  of  creditora  void,  1083. 
Withdrawing  a  juror,  397 ;  costs  on,  397. 
Withdrawing  pleas,  274  ;  replication,  280 ;  demurrer,  828. 
Withdrawing  record,  363. 
Witness. 

compelling  attendance  of,  327. 

Mubpmntting  of,  327. 

tendering  expenses  of,  328. 

what  expenses  entitled  to,  328. 

remedy  for  expenses,  330. 

punishment  for  not  obeying  tubpctna,  334. 

action  for,  335. 

subpema  duces  tecum,  331. 

habeas  corpus  ad  testificandum^  where  witness  in  custody,  333. 

privilege  from  arrest,  334,  637. 

examination  of,  on  interrogatories,  312.     See  "  Evidence — Meant  qf,*' 

examination  of,  at  trial,  373. 

where  parties  defend  separately,  373. 

leading  questions  to,  374. 
incompetency  of,  from  crime  or  interest,  375. 
inhabitants  and  officers  made  competent,  376. 
indorsing  name  of  interested  witness  on  record  under  3  &  4  Will.  4, 

c.  42;  376. 
witness  must  only  speak  to  facts  withjn  his  own  knowledge,  377. 
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Witness,  {continued). 

opinion  admissible  on  qnestions  of  tdenoe,  37S. 

contradicting  and  discrediting  witnesaet,  378. 

ordering  witness  out  of  coilrt,  379. 

re-ezamination  of,  381. 

further  evidence,  or  recalling  witness,  after  plaintiff's  case  is  closed,  381. 

putting  off  trial  for  absence  of,  1289. 

new  trial  for  absence,  &c.  of,  1330. 

new  trial  for  perjury,  &c.  of,  1330. 
Witness  on  an  arbitration,  compelling  attendance  of,  1471. 
Witness  to  assignment  of  bail-bond,  722 ;  bail  cannot  be  a  wiCaeia  until  his 

name  be  struck  out  of  bail-piece,  797. 
Women,  $ee  **  Baron  and  Feme;**  cannot  senre  on  juries,  except  on  a  writ  de 

venire  intpiciendOf  420 ;  aeiaure  of  goods  of,  when  cohabitiBf  with  de- 
fendant, 581. 
Worcester,  direction  of  writs  to,  538. 

Work  and  labour,  eridence  under  general  issue  in  action  for,  231. 
Writ. 

blank  warrants  not  to  be  sealed,  &c.,  14. 

sheriff  not  to  execute  writ  until  deliTered,  14. 

return  of,  bj  sheriff,  &c.,  717. 

rule  or  order  to  return,  717. 

attachment  for  not  returning,  720. 
Writ  for  trial  before  sheriff,  408. 
Writ  of  cflpuw,  669. 

Writ  of  capias  ad  taiitfaeiendum^  608.     See  "  Capiat  ad  Satirfmeiendmm,** 
Writ  of  capias  m  withernam,  987. 
Writ  of  distringas,  171.    See  **  Distringas-'WrU  of.** 
Writ  of  error,  475.    See  "  Error-^WHt  qf.** 
Writ  of  scire  facias,  1024.     See  "  Scire  Facias.** 
Writ  of  exigi  facias,  and  proclamation,  1132. 
Writ  of  inquirj,  generally,  886,  see  "  Inquiry — Writqfj**  after  judgment  on 

cognovit,  851. 
Writ  of  possession,  in  ejectment,  959. 
Writ  de  propHetaieprodandd,  988. 
Writ  of  protection,  686. 
Writ  of  replegiari  facias,  985. 
Writ  de  retomo  habendo,  993. 
Writ  of  second  deliTerance,  993. 
Writ  of  summons,  142.    See  **  Sum$nons^Writ  of.** 
Writ  of  venditioni  exponas,  594  ;  in  outlawry,  1141. 
Writ  of  venire  facias  juraiores,  342. 
Writings,  not  under  seal,  what  seizable  in  execution,  under /f. /a.,  577. 


Year,  see  "  Time/*  computation  of,  130 ;  affidavit  to  bold  to  bail  only  in  ^cnre 
for,  665 ;  other  affidavits  good  though  more  than  a  year  old,  1459 ;  state- 
ment of,  in  capias,  678 ;  in  writ  of  summons,  149  {  not  nnresaary  in 
judge's  summons,  1 199 ;  plaintiff  must  declare  within  a  year,  184 ;  suing 
out  execution  within,  527>  528 ;  scire  facias  to  rerive  judgment  after 
a  year,  1011. 

York,  direction  of  writs  to,  538 ;  registry  of  judgment  to  bfaid  lands  in,  467. 
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